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The purpose of the hearing was to take public testimony regarding the 
proposal of the Department of Human Services, Office of Developmental 
Disability Services (ODDS) to update the rules in OAR chapter 411, 
division 360 for adult foster homes for individuals with intellectual or 
developmental disabilities (AFH-DD). 
 
The proposed rules: 

 Make permanent temporary rule language that became effective on 
July 1, 2014; 

 Incorporate the general definitions in OAR 411-317-0000, update 
existing definitions to reflect correct terminology, and include 
definitions for terms created by the proposed rulemaking; 

 Clarify nursing services to provide consistency with the rules for 
community nursing services in OAR chapter 411, division 048;  

 Incorporate the requirement for individuals of working age to have a 
Career Development Plan attached to their Individual Support Plan;  

 Incorporate the rights of individuals adopted in OAR 411-318-0010; 

 Update the Medicaid eligibility criteria, remove crisis eligibility 
requirements, and incorporate service eligibility requirements related 
to the transfer of assets in accordance with OAR 461-140-0210 to 
461-140-0300; 



 

 

 Implement House Bill 4151 which provides the ability for an AFH-DD 
provider to immediately exit an individual on parole, probation, or 
post-release supervision after being convicted of a sex crime;  

 Reflect new Department terminology and current practice; and 

 Correct formatting and punctuation. 
 

Public Comments 
No one testified at the rulemaking hearing on November 19, 2014.  
 

Written Comments 

Department of Human Services, Background Check Unit, Kelly 

Myrick-Duckett, Policy Analyst – Exhibit #1 
The written comments provided by Ms. Myrick-Duckett are summarized in 
Attachment A. 
 

Washington County Developmental Disabilities Program (CDDP), 

Dawn Bergstrom, Program Coordinator – Exhibit #2 
The written comments provided by Ms. Bergstrom are summarized in 
Attachment A. 
 

Oregon Rehabilitation Association (ORA), Danielle Vander Linden, 

Director of Program, Policy, and Member Services – Exhibit # 3 
The written comments provided by Ms. Vander Linden on behalf of ORA 
are summarized below. 
 
ORA's first comments expressed concern about the number of rules to 
review and provide feedback on in a small window of time. ORA was 
concerned many providers did not have a good opportunity to review the 
updates as they are facing other challenges in regards to billing and being 
paid for services through the eXPRS system. 
 
ORA stated with Home and Community-Based Services (HCBS) guidance 
in maintaining integrity to individuals being served, the Department should 
recognize "home" or "residence" is a better descriptor than "program". 
ORA says it is important to recognize individuals live in their own homes or 
the homes of their choosing (or will in the near future). ORA recommends 
the Department take this rulemaking opportunity to modernize language.  

 
Additional comments provided by ORA are summarized in Attachment A. 

 

 



 

 

Oregon IDD Coalition (Coalition), Leslie Sutton – Exhibit #4 
The written comments provided by Ms. Sutton on behalf of the Coalition 
are summarized in Attachment A. 
 
The Coalition feels foster care settings should be referred to as homes in 
the rules as they are homes. The Coalition says using the word "facility" 
and "program" is "archaic" and not person-centered. The Coalition feels 
ODDS should use this opportunity to improve the language and services to 
individuals. 
 
The Coalition also wonders how foster care providers that operate multiple 
sites will deal with the resident manager position with Fair Labor Standards 
Act (FLSA) changes. Since a resident manager was paid a set amount to 
live in the home that is not occupied by the licensed provider, it seems 
under the changes the position would now be subject to minimum wage 
and overtime. 
 
The Coalition thinks the Department should consider having a different rule 
for foster providers who only support one or two people, have no staff, and 
operate no more like a family or shared living environment. The Coalition 
feels foster care businesses that operate multiple homes need rules that 
hold them to a standard more akin to the 24 hour rule. The Coalition feels 
they are not really foster homes and are run more like old "room and 
board" settings from the late 70's and early 80's. 
 
 
The public comment period closed at 5 p.m. on November 28, 2014. 
 
 
 



 

 

ODDS Response 
 

Public Comment Period: ODDS appreciates the comments made 
regarding the need for a longer public comment period. ODDS has to 
consider the scope and breadth of rule changes because of federal 
program requirements. ODDS makes every effort to be inclusive, 
encourage participation in rules review, elicit public responses to rule 
changes, and still meet statutory timeline requirements. 
 

HCBS: ODDS appreciates the comments made that relate to HCBS but did 
not make any additional changes at this time. Language to comply with 
HCBS will be reflected in a future rulemaking. 
 

Person-Centered Language: ODDS appreciate the comments made 
regarding the archaic use of the term "facility". Though ODDS is in 
agreement that the word “facility” is archaic and not person-centered, 
ODDS was concerned the language was tied to statute. After further 
statute and rules analysis it appears the changes may be made and will be 
reflected in a future rulemaking. 
 

FLSA: ODDS appreciates the comments made regarding the paid status of 
resident manager positions and FLSA requirements. ODDS believes this 
subject would propose a significant change and is not under the subject 
area of the proposed rulemaking.   
 

Organization of Rule: ODDS appreciates the suggestion that there be two 
different sets of rules for providers that provide services to one or two 
individuals and providers that operate multiple homes. ODDS believes this 
subject would propose a significant change and is not under the subject 
area of the proposed rulemaking.  
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Rule Number and  

Proposed Rule Language 

Comment ODDS Response 

Permanent Rule Language 

411-360-0020 Definitions 

(44) "Facility" means the physical 
structure of an adult foster home for 
individuals with intellectual or 
developmental disabilities. 
 

Coalition - This definition is not required 
because even a "foster care setting" is a 
home and not a "facility". The OAR 
already has a definition of "home".  

 

ODDS considered the Coalition's 
comments but did not make additional 
edits at this time.  
 
ODDS was concerned the language was 
tied to statute but after further statute and 
rule analysis, decided the change may be 
made and will reflect the change in a 
future rulemaking.  
 

(51) "House Rules" means the written 
and posted statements governing 
house activities in an adult foster 
home that do not conflict with the 
Adult Foster Home Bill of Rights.  
 

Coalition - This needs to be removed 
due to HCBS regulations. 

 

ORA - Further revisions need to be made 
to come in to compliance with HCBS. 

 

ODDS considered the comments 
provided by the Coalition and ORA but 
did not make additional edits at this time. 
 
Language to comply with HCBS will be 
reflected in a future rulemaking. 
 

(70) "Licensed Health Care Provider" 
means a person who possesses a 
professional medical license that is 
licensed, certified, or otherwise 
authorized or permitted by Oregon 
law to administer health care in the 
ordinary course of business or 
practice of a profession. Examples 
include but are not limited to a 
registered nurse (RN), nurse 
practitioner (NP), licensed practical 

Bergstrom - Ms. Bergstrom is concerned 
to see the removal of this definition. The 
rule still references "licensed health care 
provider" in many places and the 
definition seems appropriate. Ms. 
Bergstrom says she recalls from DD 
foster care work groups, the previous 
definition was to clarify the meaning of the 
term because there was confusion around 
whether an order form a non-physician 
health provider must be followed in the 

ODDS considered Ms. Bergstrom's 
comment but did not make additional 
edits. 
 
In an effort to streamline defined terms, 
ODDS adopted OAR 411-317-0000. 
"Health Care Provider" is now defined in 
OAR 411-317-0000. 
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nurse (LPN), medical doctor (MD), 
osteopathic physician (DO), 
chiropractor, respiratory therapist 
(RT), physical therapist (PT), 
physician assistant (PA), dentist, or 
occupational therapist (OT). 

same manner a physician order is 
followed. The definition helped clarify this 
for providers and licensors and Ms. 
Bergstrom would advocate it be left in the 
rule. 
 

 

(70) "Modified Diet" means the texture 
or consistency of food or drink is 
altered or limited, such as no nuts or 
raw vegetables, thickened fluids, 
mechanical soft, finely chopped, 
pureed, or bread only soaked in milk. 
 

Coalition - Recommend removing 
sentence starting with "examples" as this 
will bring both food-related definition in 
line and make them similar in format, 
since DD removed the examples out of 
the definition of Special Diet (definition 
99). 

 

ODDS considered the Coalition's 
recommendation but did not make 
additional edits.  
 
Based on comments received during the 
public comment period, ODDS added 
back the examples in the definition of 
special diet. 
 

(88) "Qualified Entity Initiator (QEI)" 
has the meaning set forth in OAR 
407-007-0210 (Criminal Records and 
Abuse Checks for Providers). 

Myrick-Duckett - Delete this definition as 
it is not used anywhere in these rules. 

 

ODDS considered Ms. Myrick-Duckett's 
suggestion but did not make additional 
edits. 
 
The term "Qualified Entity Initiator" is 
used in OAR 411-360-0110(2)(b). 
 

(99) "Special Diet" means the 
specially prepared food or particular 
types of food that are specific to the 
medical condition or diagnosis of an 
individual and in support of an 
evidence-based treatment regimen.  

Bergstrom - Concerned with this 
definition change. Ms. Bergstrom 
assumes this change is being made to 
line up all rules with a consistent definition 
for Medicaid funding related to special 
diets. Ms. Bergstrom says that in foster 

ODDS considered Ms. Bergstrom's 
comments and made additional edits. 
 
"Special Diet" means the specially 
prepared food or particular types of food 
that are specific to the medical condition 
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 care this definition is "functionally" used to 
determine when a provider must have a 
physician order for diet changes and what 
type of supports must be documented for 
individuals with special diets. Ms. 
Bergstrom feels the prior language was a 
better explanation and helped licensors 
and providers consistently implement the 
rule. 
 
Ms. Bergstrom quoted the old language 
that read "the amount, type of ingredients, 
or selection of food or drink items is 
limited, restricted, or otherwise regulated 
under a physician's order. Examples 
include but are not limited to low calorie, 
high fiber, diabetic, low salt, lactose free, 
or low fat diets. A special diet does not 
include a diet where extra or additional 
food is offered without physician's orders 
but may not be eaten, for example, 
offering prunes each morning at breakfast 
or including fresh fruit with each meal."  
 
Ms. Bergstrom stated she would advocate 
this not be removed as it seems more 
functional for DD foster care services. Ms. 
Bergstrom feels the old language could 
be "improved" by using "licensed health 

or diagnosis of an individual and in 
support of an evidence-based treatment 
regimen. Examples include, but are not 
limited to, low calorie, high fiber, diabetic, 
low salt, lactose free, or low fat diets. A 
special diet does not include a diet where 
extra or additional food is offered without 
the order of a physician or licensed health 
care provider but may not be eaten, such 
as offering prunes each morning at 
breakfast or including fresh fruit with each 
meal. 
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care provider" instead of "physician". 

 

(105) "Tenant" means an individual 
who resides in an adult foster home 
and receives services such as meal 
preparation, laundry, and 
housekeeping. 
 

Coalition - Definition is unclear. The 
Coalition asks if ODDS is trying to make 
the distinction the person lives in the 
home but does not receive other services, 
DD services specifically, or what? 
 

ORA - Revisions need to be made to 
come into compliance with HCBS 
regulations. This definition seems limiting 
and doesn't address the full array of 
disabilities, as there are many individuals 
residing in foster homes that can provide 
services described in this definition 
themselves. ORA feels this definition 
could use some "expansion". 
 

ODDS considered the comments 
provided by the Coalition and ORA but 
did not make additional edits at this time. 
 
Language to comply with HCBS will be 
reflected in a future rulemaking. 
 
 

411-360-0130 Facility Standards 

Facility Standards Coalition - Recommends ODDS change 
the title from "facility" to "home" because 
"home" is more person-centered and 
meets the existing "home" definition. 

 

ODDS considered the Coalition's 
comments but did not make additional 
edits at this time. 
 
ODDS was concerned the language was 
tied to statute but after further statute and 
rule analysis, decided the change may be 
made and will reflect the change in a 
future rulemaking.  
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(1) GENERAL CONDITIONS.  
(m) Marijuana must not be grown in or 
on the premises of the AFH-DD. 
Individuals with Oregon Medical 
Marijuana Program (OMMP) registry 
cards must arrange for and obtain 
their own supply of medical marijuana 
from a designated grower as 
authorized by OMMP. The licensed 
provider, the caregiver, other 
employee, or any occupant in or on 
the premises of the AFH-DD must not 
be designated as the grower for and 
individual and must not deliver 
marijuana from the supplier. 
 

ORA - This is helpful, but ORA proposes 
this rule be extended to include guidance 
and rules regarding recreational use of 
marijuana since Measure 91 has passed. 
It would be helpful to have information in 
this regard in all setting types. 

ODDS considered ORA's comments but 
did not make additional edits at this time. 
Rule changes relating to cannabis will be 
reflected in a future rulemaking. 
 

(2) SANITATION. 
(h) All caregivers must take 
precautions to prevent injuries caused 
by needles, scalpels, and other sharp 
instruments or devices during 
procedures. After they are used, 
disposable syringes and needles, 
scalpel blades, and other sharp items 
must be placed in puncture-resistant 
containers for disposal. The puncture-
resistant containers must be located 
as close as practical to the use area. 
Disposal must be according to local 

ORA - Recommend term "sharps" replace 
"needles, scalpels, and other sharp 
objects". ORA also recommends "sharps" 
be defined. 
 

Coalition - Recommend removal of the 
words "scalpel" and "scalpel blades". The 
Coalition says that is not even a "practical 
example" of an item that is allowable to 
be used in a procedure in any community-
based service, much less a foster home. 
The Coalition says the Division 47 nursing 
OARs don't allow any delegations of this 

ODDS considered the comments 
provided by ORA and the Coalition and 
made additional edits. 
 
(h) All caregivers must take precautions 
to prevent injuries caused by needles and 
other sharp instruments or devices during 
procedures. After they are used, 
disposable syringes and needles and 
other sharp items must be placed in 
puncture-resistant containers for disposal. 
The puncture-resistant containers must 
be located as close as practical to the use 
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regulations and resources (ORS 
459.386 to 459.405).  
 

nature, and if the nurse was doing the 
procedure the Coalition states she 
doesn't meet this definition. 
 

area. Disposal must be according to local 
regulations and resources (ORS 459.386 
to 459.405). 
 

(4) BEDROOMS.  
(a) Bedrooms for all household 
occupants must:  
(E) Have no more than two persons 
per room. 
 

Coalition - Add "if desired" to the end of 
the sentence. The Coalition states that 
"roommate" must be the one that is 
"chosen or preferred by the other 
roommate." This would put the rules in 
line with HCBS guidelines. Also, ODDS 
should add (4)(a)(F) regarding the 
individual being able to decorate their 
bedroom per HCBS. 
 

ORA - To support HCBS, "if desired" 
should be added to the end of the 
sentence. Also think (4)(a)(F) should be 
created in regards to decorating 
bedrooms per HCBS guidelines. 
 
 

ODDS considered the comments 
provided by the Coalition and ORA but 
did not make additional edits at this time. 
 
Language to comply with HCBS will be 
reflected in a future rulemaking. 
 
 

(4) BEDROOMS.  
(b) Providers, resident managers, or 
family members must not sleep in 
areas designated as common use 
living areas or share bedrooms with 
individuals.  
 
 

Coalition - Add "their" before family 
members. The Coalition says it believes 
ODDS is trying to clarify it is the provider's 
family members that may not sleep in 
common living areas. 
 

ODDS considered the Coalition's 
comments and made additional edits. 
 
(b) Providers, resident managers, or their 
family members must not sleep in areas 
designated as common use living areas 
or share bedrooms with individuals. 
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(5) MEALS.  
(a) Three nutritious meals must be 
served daily at times consistent with 
those in the community.  
 

Coalition - Add in "and 2 snacks" after 
"meals" to bring in line with HCBS. 
 

ODDS considered the Coalition's 
comment but did not make additional 
edits at this time. 
 
Language to comply with HCBS will be 
reflected in a future rulemaking. 
 

(5) MEALS.  
(h) Food storage and preparation 
areas and equipment must be clean, 
free of obnoxious odors, and in good 
repair. 
 

Coalition - Remove "obnoxious" and 
replace with "objectionable" as this 
matches the same description as the 
bathroom odor statement in (3)(b). The 
Coalition notes this is vague and a 
personal judgment. 
 

ODDS considered the Coalition's 
comments and made additional edits. 
 
(h) Food storage and preparation areas 
and equipment must be clean, free of 
objectionable odors, and in good repair. 
 

(6) TELEPHONE.  
(d) Limitations on the use of the 
telephone by individuals are to be 
specified in the written house rules. 
Individual restrictions must be 
specified in the ISP. In all cases, a 
telephone must be accessible to 
individuals for outgoing calls 
(emergencies) 24 hours a day. 
 

Coalition - Need to remove "House 
Rules" to comply with HCBS. 
 

ORA - House rules are referenced here, 
and this language needs to be removed 
per HCBS. 
 

ODDS considered the comments 
provided by the Coalition and ORA but 
did not make additional edits at this time. 
 
Language to comply with HCBS will be 
reflected in a future rulemaking. 
 

(8) EMERGENCY PROCEDURES 
AND PLANNING.  
(d) The provider must provide, keep 
updated, and post, a floor plan on 
each floor. The floor plan must 

Coalition - Change "keep updated" to "up 
to date". 

ODDS considered the Coalition's 
recommendation and made additional 
edits. 
 
(d) The provider must provide, post, and 
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contain room sizes, the location of the 
bed for each individual, windows, exit 
doors, the sleeping rooms for the 
resident manager or provider, smoke 
and carbon monoxide alarms, fire 
extinguishers, escape routes, and 
wheelchair ramps. A copy of the floor 
plan must be updated to reflect any 
change and a copy of the updated 
floor plan must be submitted to the 
Department.  
 

keep up to date, a floor plan on each 
floor. The floor plan must contain room 
sizes, the location of the bed for each 
individual, windows, exit doors, the 
sleeping rooms for the resident manager 
or provider, smoke and carbon monoxide 
alarms, fire extinguishers, escape routes, 
and wheelchair ramps. A copy of the floor 
plan must be updated to reflect any 
change and a copy of the updated floor 
plan must be submitted to the 
Department. 
 

411-360-0140 Standards and Practices for Health Care 

(1) INDIVIDUAL HEALTH CARE. An 
individual must receive care and 
services that supports and promotes 
the health and well-being of the 
individual as follows:  
(d) A written and signed order from a 
physician or licensed health care 
provider is required prior to the use or 
implementation of any of the 
following:  
(F) Aids to physical functioning. 
 

ORA -ORA would like to see flexibility on 
how this section is written so if immediate 
needs such as installing a grab-bar, 
seatbelt on a toilet for individuals who 
have seizures, or if someone needs 
reading glasses, they can buy these items 
at their own discretion without a written 
order. 
 

Coalition - The Coalition asks if they 
really need a written and signed order 
before installing a grab bar, seat belt on 
the toilet for someone to not fall off during 
a seizure, or another similar item. The 
Coalition asks what is ODDS "really 

ODDS considered the comments 
provided by ORA and the Coalition but 
did not make additional edits at this time. 
 
The suggested changes were outside the 
scope of the proposed rulemaking but 
have been noted and will be considered 
for future rulemaking.  
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after", as they are not even sure and have 
been on numerous RACs over the years. 

 

(4) MEDICATION ADMINISTRATION.  
(b) Any errors in the MAR must be 
corrected with a circle of the error and 
the initials of the person making the 
correction.  
 

Coalition -The Coalition says this should 
be removed as it is covered in (4)(a)(I). 
The Coalition says depending on how 
medications are documented (paper vs. 
electronic), "you may not necessarily 
circle and initial a box".  
 

ODDS considered the Coalition's 
comments but did not make additional 
edits at this time. 
 
The suggested changes were outside the 
scope of the proposed rulemaking but 
have been noted and will be considered 
for future rulemaking.  
 

(8) MEDICATION SAFEGUARDS.  
(b) An individual's record must include 
documentation of the reason when all 
medications may not be provided 
through a single pharmacy.  
 

Coalition -Change "may" to "are" as it 
would make the sentence clearer. The 
Coalition states documentation wouldn't 
be done unless really needed. 

ODDS considered the Coalition's 
comments and made additional edits. 
 
(b) An individual's record must include 
documentation of the reason when all 
medications are not provided through a 
single pharmacy. 
 

411-360-0170 Documentation and Record Requirements 

(1)(b) (J) Any additional pertinent 
information the provider has that may 
assist in the care and services to 
support the individual if a natural or 
man-made disaster occurs.  
 
(d) Individual records must be kept by 
the provider for a period of at least 

Coalition - Remove the word pertinent as 
who decides this (or they ask the 
Department to be clearer in how to 
decide). 

 

ODDS considered the Coalition's 
comments but did not make additional 
edits at this time. 
 
The suggested changes were outside the 
scope of the proposed rulemaking but 
have been noted and will be considered 
for future rulemaking.  
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three years. When an individual 
moves or an AFH-DD closes, copies 
of pertinent information must be 
transferred to the new place of 
residence for the individual. 
 

 

(4)(a) A completed ISP must be 
documented on the Department-
mandated Foster Care ISP Form and 
include the following:  
 

Coalition - Remove "Foster Care". The 
Coalition says doing this will assist the 
ISP to be generally in compliance to 
support the new "One ISP" when it 
arrives. 
 

ODDS considered the Coalition's 
comments and made additional edits. 
 
(a) A completed ISP must be documented 
on the Department-mandated ISP Form 
and include the following: 
 

(4)(d) The ISP must include at least 
six hours of activities each week that 
are of interest to the individual that do 
not include television or movies made 
available by the provider. Activities 
are those available in the community 
and made available or offered by the 
provider or the CDDP. 
(B) Activities may not include:  
(ii) Educational services; or 

Coalition - Does ODDS mean formal K - 
21 educational services? The Coalition 
says it seems that college, online classes, 
cooking or other classes, classes that 
help one to learn to advocate for 
themselves, legislative training, etc. 
should be activities that count in the 6 
hours. 
 

ORA - ORA says there is confusion if this 
extends beyond formal K - 21 educational 
services, then a "cross reference to where 
other educational services, such as 
college, online classes, or other likewise 
activities need to be cross referenced to 
the OAR that speaks to these 

ODDS considered the comments 
provided by the Coalition and ORA but 
did not make additional edits at this time. 
 
The suggested changes were outside the 
scope of the proposed rulemaking but 
have been noted and will be considered 
for future rulemaking.  
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opportunities. 
 

(5) HOUSE RULES. 
 

ORA - Need to be adjusted to support 
HCBS guidelines. 
 

Coalition - Need to interface House rules 
to comply with HCBS. 
 

ODDS considered the comments 
provided by ORA and the Coalition but 
did not make additional edits at this time. 
 
Language to comply with HCBS will be 
reflected in a future rulemaking. 
 

(9) BILL OF RIGHTS FOR 
INDIVIDUALS.  
(b) The Bill of Rights must be posted 
in a conspicuous location in the AFH-
DD that is accessible to individuals 
and the legal representatives of the 
individuals. The Bill of Rights must 
include the name and phone number 
of the office to call in order to report a 
complaint.  
 

Coalition - The Coalition does not see 
any inclusion of rights from HCBS 
clarification on rights (e.g. access to food 
at any time, locking bedroom doors, 
choice in roommates if sharing a room, 
freedom to furnish bedroom and general 
living areas, managing schedule and 
activities, having visitors at any time, and 
a home physically accessible to the 
person). 
 
The Coalition asks ODDS to remove the 
requirement to have the rights 
"prominently posted" and replace with 
"Have these right and procedures shared 
with the individual in a manner that is 
understandable to the person". The 
Coalition states this is more meaningful 
and person-centered than having these 
just posted on the wall when a person 

ODDS considered the Coalition's 
comments but did not make additional 
edits at this time. 
 
Language to comply with HCBS will be 
reflected in a future rulemaking. 
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doesn't understand them. The Coalition 
says it is institutional to post this and 
doesn't ensure individuals are receiving 
the information. The Coalition says this 
rule is in direct conflict with HCBS rules 
on individuals making their own decision 
on decorations in general living 
environments. 
 

 


