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Oregon Ocean Policy Advisory Council
Draft Meeting Agenda*
Monday, June 8, 2009, Regular Meeting
Department of State Lands, 775 Summer St NE, Salem, OR 97301

*Please note that this agenda is an attempt to give notice of the intended sequence of events at the meeting. Time
or topics may change up to the last minute, but the Chair will try to make sure that public comment opportunities
are related to discussion of major issues or decisions as indicated below. The most recently updated draft agenda
will be posted at www.oregon.gov/LCD/OPAC.

10:00 am

10:05 am

10:15 am

10:45 am

11:10 am

11:35 am

11:55 am

12:15 pm

Monday — Regular OPAC Meeting
State Land Board Room, Department of State Lands

Welcome and Introductions — Scott McMullen (OPAC Chair), Council Members

Review and Approval of Minutes of last OPAC Meeting (10 minutes) — Scott McMullen
(OPAC Chair), Council Members
Scott will review the minutes and ask for amendments and council adoption, as amended.

STAC Update (30 minutes) — Jay Rasmussen (STAC Chair)

Jay will give an update on recent work by the Science and Technical Advisory Committee
(STAC). Susan Hanna (STAC Member) will brief OPAC on the results of the “Economic
Data and Analysis of Marine Reserves Workshop” held last October.

Territorial Sea Plan — Process Overview (25 minutes) — Paul Klarin (TSPWG Co-Chair)
Paul will present an overview of the efforts of the Territorial Sea Plan Working Group
(TSPWG) over the past several months as they have developed a draft of the new Part 5 of
the Territorial Sea Plan relating to Renewable Energy Facilities. Paul will also provide
information about related state and federal legislative and program initiatives, rules or
programs related to ocean renewable energy development.

Territorial Sea Plan — Fishing Effort Mapping (25 minutes) — Onno Husing (OPAC
Member)

Onno will describe the current state of the work to map fishing effort in Oregon’s
Territorial Sea, including state and private sources of funding, progress to date, and the
projected schedule.

Territorial Sea Plan — OWET (20 minutes) — TBD (TBD)
Informational update from the Oregon Wave Energy Trust.

Territorial Sea Plan — Advisory Groups (20 minutes) — Onno Husing (OPAC Member)
Onno Husing will update OPAC on the work of community advisory groups to the
seafloor mapping work.

Working Lunch (45 minutes) — Scott McMullen (OPAC Chair)

Scott will lead OPAC in a process to select a new Vice-Chair for a one-year term
beginning July 1, 2009. Following the election, Len Bergstein (OPT) will present an
MOU in development between the state and Ocean Power Technologies (OPT).

There are several dining options available to the public near the DSL office.
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1:00 pm Public Comment (30 minutes) — Scott McMullen (OPAC Chair)
Members of the public who wish to provide comments to OPAC are asked to sign in on a
comment sheet prior to the public comment period. The total time will be divided evenly
among those signed up to speak. Members of the public with written comments are
advised to submit them in written form, as time limits will be strictly observed.

1:15pm Legislative Update (30 Minutes) — Senator Betsy Johnson (Oregon Senate)
Senator Johnson will update OPAC on the progress of the Marine Reserves issue,
including House Bill 3013, through the legislature, and respond to questions from OPAC
members.

1:45 pm Public Comment (30 minutes) — Scott McMullen (OPAC Chair)
Continuation of the public comment period.

2:00 pm Territorial Sea Plan — Text of Part 5 (120 minutes) — Paul Klarin & David Allen
(TSPWG Co-Chairs)
Paul will present the current draft of the Part 5 amendment of the Territorial Sea Plan to
OPAC members. The draft contains policies and implementation requirements for siting
and developing renewable energy facilities in the state’s territorial sea, and instructs state
and federal agencies on how to conduct reviews for new energy facility proposals. OPAC
will discuss and comment upon the draft.

3:00 pm Break (15 minutes)

3:15 pm Territorial Sea Plan — Text of Part 5 (120 minutes) — Paul Klarin & David Allen
(TSPWG Co-Chairs)
Continuation of the discussion of Part 5 of the Territorial Sea Plan.

4:15 pm Cape Arago/Seven Devils Update (15 minutes) — Kathy Wall (Ore. Int’l Port of Coos Bay)
Kathy Wall will update OPAC on the progress by the Oregon International Port of Coos
Bay in developing a marine reserve proposal for the Cape Arago/Seven Devils area.

4:30 pm Other Business, Future Meetings (15 minutes) — Scott McMullen (OPAC Chair)

Agenda items and new issues for future OPAC meetings will be solicited. OPAC will
schedule its next meeting, tentatively planned for the week of July 13-17, 2009.

4:45 pm Adjourn

Contact Information: Jay Charland — 503 373-0050 x253 jay.charland@state.or.us
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1:00 pm

1:10

2:10

3:00

3:10

3:40

4:10

4:30

Scientific and Technical Advisory Committee
Ocean Policy Advisory Council
March 17,2009
1:00 pm - 4:30 pm
Nash 104J*
Oregon State University
Corvallis Oregon

TENTATIVE AGENDA

Welcome; introductions; review of agenda--Jay Rasmussen

Review and approval of marine reserves economics workshop--Susan
Hanna and David Sampson

Review of 2008-2009 marine reserves process--Dave Fox and Cristen
Don, Oregon Department of Fish and Wildlife

Break

Review of OPAC status--Jim Good, OPAC vice-chair and Jay
Charland, OPAC staff

Review of OPAC’s Territorial Sea Planning group--co-chairs David
Allen and Paul Klarin

Other matters

Adjourn

* Richard Hildreth will be joining by polycom until 2:30 pm
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Ocean Policy Advisory Council’s Scientific and Technical Advisory Committee
Technical Workshop on Economic Data and Analysis of Marine Reserves
Oct 21-22 2008
Library Seminar Room
Hatﬁe]d Marine Science Center Newport, OR*

Authors
Susan Hanna
David Sampson

Workshop Participants**
Christine Broniak
Chris Carter
Dave Colpo
Shannon Davis
Jeff Feldner
Dave Fox
Michael Harte
Dan Huppert
Sarah Kruse
Arlene Merems
Hans Radtke
Jay Rasmusson
Carla Sowell
Charles Steinback
Gil Sylvia
Linda ZumBrunnen

* Report submitted to OPAC March 24, 2009. Report adopted by the Scientific and
Technical Advisory Committee on 17 March 2009. It has not yet been adopted by the
Ocean Policy Advisory Council.

** Workshop participants reviewed and commented on the first draft of the report, but
did not review the final report. Hanna and Sampson developed the draft and final text,
and are responsible for report contents.

Acknowledgements: The workshop participants acknowledge the critical support provided by
Julie Howard in making meeting arrangements and by Juna Hickner and Chris Cusak in note
taking. '
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EXECUTIVE SUMMARY

In its January 2008 meeting, the Ocean Policy Advisory Council (OPAC) requested that the
Scientific and Technical Advisory Committee (STAC) provide information on the social and
economic impacts of marine reserve implementation. A workshop addressing economic issues
was held in October 2008. The objective of the economics workshop was to assess the status of
economic data and analysis useful to decision makers regarding economic aspects of the siting
and management of marine reserves in Oregon waters. This report summarizes available
economic information and details workshop discussions, findings, and recommendations.

The objectives developed by the OPAC for marine reserves in Oregon are primarily protective in
intent. They include protecting biodiversity and abundance of marine organisms and their key
habitats as well as protecting coastal communities from the adverse impacts of prohibiting
extractive activities in the reserves. The objectives also involve research, monitoring, and
support of nearshore management.

There are a number of general economic questions relevant to Oregon’s marine reserve
objectives. These pertain to existing ocean uses, marine reserve costs and benefits, community
impacts, behavioral response to spatial exclusion, adaptive management, and the appropriate
time frame for analysis.

One criterion for evaluating proposed marine reserve sites is the minimization of significant
adverse impacts to ocean users and coastal communities. The workshop identified a number of
gaps in the economics data that need to be addressed if economic impacts are to be analyzed.

Workshop participants worked sequentially through a series of topics related to the economic
analysis of Oregon marine reserves: OPAC objectives for marine reserves, economic elements of
marine reserves, economic analytical methods, examples of models and software, economic data
needs, existing economic data, and gaps in these data. A number of findings and
recommendations emerged from these discussions.

General Findings

Finding 1: OPAC’s marine reserves objectives require the assessment of economic impacts on
ocean users and coastal communities.

Finding 2: The assessment of economic impacts (both positive and negative) of marine reserves
has several dimensions: documenting existing ocean uses and their economic contribution to
people and communities, predicting human behavioral responses, and identifying benefits and
costs. Marine reserves may be complementary to fishery regulations already in effect in
Oregon’s Territorial Sea.

Finding 3: Executive Order 07-08 lists ocean users and coastal communities as the focus of

impact assessment for marine reserves; however, depending on their scale and placement, marine
reserves may also have impacts beyond coastal areas.
7
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Finding 4: Several methods and models are appropriate for analyzing economic impacts of
marine reserves.

Specific Findings and Recommendations

Finding 5: Existing economic data are limited in their geographic specificity and are therefore
inadequate to analyze the impacts (both positive and negative) of Oregon marine reserves on
ocean users and coastal communities. There are fundamental gaps in baseline data, spatially
explicit data, recreational fishery data, coastal community economics, public valuation of marine
reserves, and public valuation of other marine activities in the Territorial Sea.

Finding 6: There is no coherent, comprehensive documentation of the spatial uses of the
Territorial Sea, the value they produce, or their economic contribution to coastal communities.
The absence of a pre-reserve baseline severely restricts the ability to quantify post-reserve
implementation effects. Most of the existing data are on fishery uses, but these data have limited
information about exact harvesting locations, ports where the catch is delivered, or residency of
fishing industry workers. Spatially explicit economic data are needed for effective marine
reserve implementation and for management to ameliorate adverse effects.

Recommendation 6.1: OPAC should highlight the inadequacy of economics data needed
to support its marine reserve objective for avoiding significant adverse economic impacts
on ocean users and coastal communities and for estimating the potential of positive, long-
term economic impacts.

Recommendation 6.2: In the short term, OPAC should recommend the collection of
spatially explicit economic data for specific marine reserve sites through expert opinion
methods that involve ocean users and managers. The collected data should be cross-
checked with available data and judged verifiable before being incorporated into the
decision-making process.

Recommendation 6.3: In the short term, OPAC should recommend the collection of
mformation about likely user group and community response to spatial exclusion through
surveys of affected groups. The collected data should be cross-checked with available
data and judged verifiable before being incorporated into the decision-making process.

Recommendation 6.4: As the lead agency for marine reserves, ODFW should create a
Web space to host the economic information they fund, with links to other pertinent
marine economic information, to enhance its circulation and application.

Finding 7: State-level marine economics data are collected. However, the process of data
collection is ad hoc, incomplete, and uncoordinated.

Recommendation 7.1. For the long-term economic assessment of marine reserves and
other uses of the Territorial Sea, OPAC should recommend the formation of an Oregon
Marine Economics Data Work Group charged with defining an ongoing core economic
data collection program.
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Recommendation 7.2. The Oregon Marine Economics Data Work Group should consider
methods to involve ocean users and coastal communities in data collection, including
incentive-based programs.

Recommendation 7.3. OPAC should recommend state funding of the core data program
developed by the Oregon Marine Economics Data Work Group.

Finding 8: Economic impacts are one element of marine reserve performance. There are
opportunities to learn about economic impacts of marine reserves by investing in economic data
and research.

Recommendation 8.1: OPAC should ensure that economic performance indicators are a
component of the monitoring and periodic performance review of marine reserves.’
Economic and ecologlcal momtormg should be coordmated and complementary

Recommendatzon 8.2: OPAC should recommend that cooperative research be funded to
learn from existing and ongoing studies of marine reserves on the U.S. West Coast and
elsewhere, and to enhance the ability to understand and interpret economic impacts of
reserve creation and operation. - :

Finding 9: Economic data are also needed for the planning and analysis of other uses of
Oregon’s Territorial Sea, such as wave and wind energy.

Recommendation 9.1: OPAC should recommend that the economic data collection-
program to be designed by the Oregon Marine Economics Data Work Group iniclude the
full range of uses of the Oregon Territorial Sea.

1.0 Introduction

The state of Oregon is considering the establishment of a system of fewer than 10 marine
reserves as part of an overall strategy to manage marine waters and submerged lands. The-
Oregon Ocean Policy Advisory Council (OPAC) has been charged with recommending up to
nine marine reserve areas for the Territorial Sea, which extends three natical miles from shore
and from offshore islands (OPAC 2008a).

At its January 2008 meeting, the OPAC approved a request to its Scientific and Technical
Advisory Committee (STAC) for information on (1) the preferred size and spacing of marine
reserves and (2) the social and economic impacts of marine reserve 1mplementat1on (OPAC
2008a).

In response to this request, the STAC has sponsored two workshops to date. The first workshop,
held in April 2008, addressed biological, ecological, and physical issues surrounding size and
spacing of marine reserves (Heppell and Reiff 2008). The second workshop, addressing
economic issues of marine reserves, is the subject of this report. A third workshop on social
issues may follow.
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The objective of the economics workshop was to assess the status of economic data and analysis
useful to decision makers regarding economic aspects of the siting and management of marine
reserves in Oregon waters. This report details workshop discussions, findings, and
recommendations on a range of topics related to this objective. It also summarizes information
extracted from the published literature and the Internet. For each major topic, the report first
presents information from the published literature and Internet sources, then summarizes the
workshop discussions related to that topic.

The format of the workshop was a sequential consideration of the following topics:

* economic elements of marine reserves;

* economic analytical methods relevant to marine reserves in Oregon;

» data needed to support economic analyses of Oregon marine reserves;

* computer models and systems for the analysis or collection of economic data;

* inventory of existing economic data;

* economic data gaps for Oregon marine reserves; and

* findings and recommendations.
The workshop was open to the public, but discussions were limited to invited participants. A list
of workshop participants is provided in Appendix A. Public comment periods were held at the
end of each morning and afternoon session. A list of members of the public attending the

workshop is provided in Appendix B. A summary of public comments is contained in
Appendix C. The workshop agenda is provided in Appendix D.

2.0 Definition, Goal, Objectives, Principles, and Guidelines for
Oregon’s Marine Reserves

Dave Fox (Oregon Department of Fish and Wildlife) described the Oregon process and timelines
for marine reserves to the workshop.

2.1 Definition

The OPAC adopted a working definition of marine reserves in August 2008. “A marme reserve
is an area within Oregon's Territorial Sea or adjacent rocky intertidal area that is protected from
all extractive activities, including the removal or disturbance of living and non-living marine
resources, except as necessary for monitoring or research to evaluate reserve condition,
effectiveness, or impact of stressors.” (OPAC 2008c)

2.2 Goal and Objectives

The goal for marine reserves adopted by OPAC is to “protect and sustain a system of fewer than
ten marine reserves in Oregon’s Territorial Sea to conserve marine habitats and biodiversity;
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provide a framework for scientific research and effectiveness monitoring; and avoid significant
adverse social and economic impacts on ocean users and coastal communities.”

A system is defined as a collection of individual sites that are representative of marine habitats
and that are ecologically significant when taken as a whole (OPAC 2008c).

The OPAC developed a set of objectives for the proposal, selection, implementation, and
management of marine reserves (2008c). These objectives address biodiversity, habitat, system
properties, research, and management (Fox 2008).

* Biodiversity: Protect areas important to the natural diversity and abundance of marine
organisms.

* Habitat: Protect key types of marine habltat in multiple locatlons to enhance resilience of
nearshore ecosystems.

» System properties: Site fewer than 10 marine reserves and ‘design the system in ways that
are compatible with the needs of ocean users and coastal communities.

o Reserves should be large enough to allow scientific evaluation of ecological
effects.

o Reserves should be small enough to avoid significant adverse social and
economic impacts on ocean users and coastal communities. :

* Research: Use marine reserves as reference areas for conducting research and
monltorlng

* Management: Use the research and momtonng mformation in support of nearshore
resource management and adaptive management of marine reserves. Monitor and
reevaluate at least every five years.

2.3 Principles and Guidelines
The OPAC also developed a set of principles and guidelines for the proposal, selection,
implementation, and management of marine reserves (OPAC 2008c).

* Involve the public in the proposal, selection, regulation, monitoring, compliance, and
enforcement of marine reserves.

* Conduct outreach and public engagement as an ongoing part of planning and
~ implementation.

» Use science and local knowledge in planning.

* Encourage coordinated and collaborative proposals from communities of place or
interest.

* Give priority consideration to proposals developed by coastal and ocean groups.

* Account for existing regulatory regimes and existing and emerging ocean uses in design
and siting.
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* Use size and spacing guidelines developed by the STAC.

* Avoid significant adverse social and economic impacts.

* Seek positive social and economic effects.

* Develop management plans for individual sites.

* Ensure adequate enforcement.

* Collect baseline data prior to excluding extractive activities.

* Conduct monitoring and evaluation.

2.4 Workshop Discussion of Definition, Goal, Objectives, Principles, and Guidelines

The workshop discussed definitional issues. The first was with the definition of a marine reserve
(MR) as an area protected from all extractive activities and whether OPAC will also be
considering less-restrictive versions of marine protected areas (MPAs). OPAC has established
sideboards for considering MPAs (1) if they are in conjunction with a proposed marine reserves
site and (2) if the marine reserve site by itself is inadequate to meet the competing goals of
ecological significance and economic impact minimization. Of the proposals received by OPAC,
three included MPAs that met these sideboards (Fox 2009).

Discussion also clarified the definition of “marine” as restricted to the Territorial Sea (shoreline
out to three miles), including the intertidal zone in rocky areas but not in sandy areas, where the
regulatory limit is extreme low tide. Estuaries are not included.

A question was raised as to the interpretation of “significant” related to adverse social and
economic impacts of marine reserves on ocean users and coastal communities. Significance has
not been specifically defined. To date, significance has been determined through community and
user-group collaborations in MR design. If agreement can be reached that the impacts are
acceptable, then the standard of avoiding significant adverse social and economic impacts is
deemed to have been met (Fox 2009). However, as the process of marine reserve development
moves forward, the absence of a more quantitative definition will pose a problem for the analysis
of adverse economic impacts, and is likely to be a source of contention.

The Governor’s Executive Order 08-07 (State of Oregon 2008) specifically lists “ocean users
and coastal communities” as the focus of impact assessment for marine reserves. The word
“community” is defined to include both communities of place and communities of interest. This
means that “ocean users” may include fishermen who do not live in a particular coastal
community but are part of a community of interest affected by a particular marine reserve site.

3.0 Economic Elements of Marine Reserves

Economic elements permeate all stages of marine reserve development from design to site
selection, implementation, monitoring, and enforcement. The economic analysis of marine
reserves stems from three general concepts: 1. effectiveness—how well a MR meets its goals; 2.
efficiency—the economic surplus (benefits less costs) produced by the MR; and 3. equity—the
distribution of costs and benefits among different groups. Effectiveness, efficiency, and equity
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are the fundamental considerations faced by marine resource managers. At the basis of each is
the concept of economic value.

3.1 Economic Value

Marine ecosystems provide a range of values to people, whether they are exploited or not
(National Research Council 2001). Economic value is measured by the amount people are
willing to pay for a good or service, or the amount they are willing to accept as compensation for
not using the good or service. The concept of total economic value (TEV) includes an array of
different values generated by marine resources. These values fall into two main categories: “use”
and “nonuse.” Use values typically involve some human interaction with the resource and
include value produced through both direct and indirect use. Nonuse values are current or future
potential values that rely on the continued existence of a resource, and do not rely on human use.
Nonuse vahies are further divided into “existence” and “bequest” values (Figure 1) (FAO 2003;
Dziegielewska 2007). '

¥
TOTAL )
VALUE
/
usE . NOKUSE
VALUE VALUE
» """ 2
DIRECT BDIRECT OPTION |  ENISTENCE =~ BEQUEST
usE ISE , VALUE © WALYE 1 VALUE

Figure 1. Components of Total Economic Value.
Source: Dziegielewska 2007

Use value can be generated through direct use, indirect use, or option for future use (Figure 1).

* Direct use: value from actual use of a good or service, such as catching fish or kayaking,

* Indirect use: value related to special functions, such as the habitat utilized by fish in the
marine ecosystem or the knowledge generated through using a MR as a research site.

* Option: value of the option to have ecosystem goods or services available in the future.
Option value is considered by different economists as both a use and nonuse component,
depending on the context. For example, option value could represent the future production
of fish (use) or of marine biodiversity (nonuse).

10
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Nonuse values, sometimes called “passive use” values, include option, existence, and bequest
values.

* Option: as described above.

» Existence value: value from knowing that a certain good or service exists, for example,
the protection of endangered species against extinction, regardless of whether they are
ever seen.

* Bequest value: value from ensuring that certain goods will be preserved for future
generations.

For goods and services exchanged on a market, value is revealed through market transactions.
The market is best at revealing direct-use value through consumers’ and producers’ willingness
to pay for a benefit or accept compensation for a cost. Indirect-use values are difficult to quantify
and are often ignored in resource-management decisions. However, markets are now emerging
based on nonuse values such as water temperature, endangered species habitat, and carbon
sequestration.

The division of economic value into “use” and “nonuse” categories is one way of characterizing
the tradeoffs associated with marine reserves, but economic issues also extend beyond valuation.
Economic choices are about tradeoffs among different mixes of ecosystem services that combine
ecological, economic, and social dimensions of marine reserve design and implementation. The
empirical assessment of these tradeoffs is an emerging area of analysis to support decision
making (Fisher et al. 2009; Whitmarsh and Palmieri in press).

The 2001 National Research Council study of marine reserves notes that several elements of
marine reserves have both costs and benefits associated with them: fishery yield, fishing industry
displacement, enforcement, management, economic activity, and nonmarket values. Attaching
monetary value to these costs and benefits requires significant data collection and research
(National Research Council 2001).

3.2 Economic Literature

Looking at marine reserves — or, more broadly, marine protected areas — in place worldwide, it is
clear that they are intended to serve one or a combination of three general policy goals:
biodiversity protection, sustainable fisheries management, and support of non-extractive uses.
The three general policy goals for marine protected areas vary in the extent to which they have
received analytical attention in the economics literature (Ablan et al. 2006).

Biodiversity protection is analyzed by a limited economics literature. Existing analyses focus on
the benefits of goods and services produced by marine protected areas or marine reserves. These
goods and services provide value in nonuse as “option values,” which are the benefits people
derive from ensuring that a natural resource is available for future use, even if there are no
present plans to use it.

Sustainable fisheries management accounts for the bulk of the economics literature. This area of
analysis focuses on the benefits of restoring overfished stocks and the application of

11
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precautionary tools against management uncertainty. It is characterized by the application of
bioeconomic models that consider both single and multiple species. Some assume homogeneous
distributions of fish and fishermen; others are spatially explicit, assuming patchy distributions of
fish and fishermen. Other models focus on the behavioral responses of fishermen and are based
on an understanding of the costs and revenues of fishing.

Support of non-extractive uses such as recreation and ecotourism is the subject of a growing
literature. Economic analysis of the market value of recreation and tourism focuses on the
economic impacts of the industries that support these activities. Analysis of the nonmarket values
that derive from direct and indirect use of a marine protected area focus on development of
monetary proxies such as “willingness to pay” or “willingness to be compensated” for these uses.

In sum, the policy support provided by economic analysis in the assessment of marine protected
areas takes many forms. The application of economic analysis to the question of marine reserves
can help Oregon managers identify several pieces of information key to their decision making:

* economic profiles of ocean user groups and coastal communities;

* spatial use patterns of the Territorial Sea and their economic linkages;

* use values of Territorial Sea spaces;

* nonuse values of Territorial Sea spaces;

* direct and indirect economic impacts of marine reserves over time;

» distributional impacts of specific marine reserve sites’ design, size, and placement;

* Dbalance of benefits and costs of specific marine reserve sites;

* description of tradeoffs among the multiple goals involved in multi-use management; and

e description, analysis, and prediction of human dynamlcs of decision making and response ‘

to regulation.

3.3  Workshop Discussion on Economic Elements of Marine Reserves

The objectives developed by OPAC for marine reserves are primarily protective in intent. They
include protecting biodiversity and abundance of marine organisms and their key habitats and at
the same time protecting coastal communities from adverse impacts of these protections. The
objectives also involve research, monitoring, and support for management of the nearshore
marine ecosystem. Sustainable fisheries management and support of non-extractive uses are not
among the Oregon marine reserve objectives.

The Workshop discussion identified a number of general economic questions relevant to
Oregon’s marine reserve objectives.

Existing uses: What are the existing uses of the proposed marine reserve area? What economic

benefits are generated for current user groups and coastal communities by the proposed area?
What types of displacement are likely to occur with the implementation of the marine reserve?

12
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Identification of costs: What are the costs of marine reserve implementation? How do costs relate
to size and location? What are the displacement effects on commercial and recreational fishing?
Are there other ocean-user displacement effects? What are the direct and indirect costs incurred
by coastal communities? A related question is the relative cost effectiveness of marine reserve
sites. Do we assume that marine reserves meeting the ecological criteria and of similar size will
have comparable ecological benefits? If so, what are the least-cost options to siting marine
reserves?

Identification of benefits: Marine reserves provide economic benefits as well as costs. These
benefits include the insurance value (use or nonuse) of ecosystem services (e.g., species
sanctuary, nutrients, water quality) provided by the marine reserve as well as the non-extractive
existence values of increased biodiversity, protected habitat, and protected species. What are the
major ecosystem services and other nonmarket values of Oregon marine reserves? How do these
vary by size and location? What are the key areas of uncertainty about the effect of Oregon’s
marine reserves? What is the improvement in knowledge generated by research and monitoring
of ecological function and economic response to marine reserves? What is the value of this
information? What is the cost to acquire it? What is the public willing to pay for the additional
insurance benefits, ecosystem services, and ecological knowledge that might be provided by
marine reserves?

Disproportionate community impacts: Are there changes in coastal income that result from
marine reserves, and are these changes distributed proportionately across income levels and
demographic categories? Are income impacts disproportionate to certain geographic areas or
social groups?

Appropriate time frame for analysis: How will the costs and benefits of marine reserves be
distributed over time? They are likely to be distributed differently, with costs more concentrated
in the short term and benefits more concentrated in the long term. Should the expected future
benefits and costs of marine reserves be discounted to their present value? If so, what discount
rate should be applied?

Human behavioral responses: The stochastic (unpredictable) nature of marine ecosystems and
economic systems creates uncertainty that affects human behavior. What will be the behavioral
response of fishery users and coastal communities to the impacts of marine reserves over time
and space? For example, what are the effects of marine reserves on redistributing fishing effort?
What are the costs and benefits of effort displacement? Are there cumulative effects? How do we
determine which behavioral responses are specifically in response to marine reserves in contrast
to more general economic change? '

Accounting stance of economic analyses: Executive Order 07-08 lists ocean users and coastal
communities as the focus of impact assessment for marine reserves. Depending on their scale
and placement, marine reserves may also have impacts beyond coastal areas or beyond the state.
This is illustrated by the likely case of existence values that people throughout Oregon would
hold for the knowledge that marine reserve protections are in place. From what perspective
should marine reserves be analyzed?
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Adaptive management: OPAC defines adaptive management as “a systematic process for
continually improving management policies and practices by learning from the outcomes of
operational programs.” Adaptive management of marine reserves will happen during the
implementation stage, related to the specified five-year performance review. How would
adaptive management be structured? What are the costs and benefits of the adaptive management
approach? Will some sites have a higher “value” because they provide a greater opportunity to
gain insights?

4.0 Economic Analytical Methods Relevant to Marine Reserves

4.1  Contribution of Economic Research to Marine Reserve Policy

The NOAA Web site “Social Science for Marine Protected Areas” identifies five avenues
through which social science can contribute to the assessment and managément of marine
protected areas (marine reserves, in the Oregon case): assessment, feedback, prediction,
mitigation, and acceptance (NOAA 2005). These avenues apply equally to the economic analysis
of Oregon marine reserves.

Assessment: Baseline information provides information on pre-implementation. Incorporating
economics into assessments can identify affected groups and potential areas of conflict. Early
economic assessment can help predict potentially avoidable problems.

Feedback: Ongoing economic monitoring can help in evaluating the effectiveness of
management over time. Research can identify the economic components of effectiveness and
provide the public an opportunity to suggest management changes.

Prediction: A range of economics methods can be used to predict the outcomes of management
actions, thereby helping to identify potential problems before they develop.

Mitigation: Understanding the economic positions and motivations of user groups and coastal
communities may help reduce, or even avoid, conflicts associated with marine reserve
implementation.

Acceptance: Economic analysis can be used to understand public concerns, particularly with
regard to the distribution of impacts. Concerns can be addressed through targeted outreach and
education programs, which may in turn lead to better design of marine reserves and increased
public support.

4.2  Methods of Economic Analysis of Marine Reserves

The same NOAA Web site (NOAA 2005) identifies a range of social science research
approaches appropriate to the analysis of marine protected areas, several of which are used in
economic analysis. Methods of economic modeling of marine protected areas are also illustrated
by a special issue of the journal Natural Resource Modeling edited by Sumaila and Charles
(2002). These methods can be grouped into categories reflecting their primary, but not exclusive,
application. The categories are to enhance understanding of economic context, human
interactions, costs and benefits, and economic impacts. Some or all of these methods could be
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used to evaluate the status of proposed marine reserve sites in Oregon. Formal survey work could
provide the needed economic data to support the application of these methods.

4.2.1 Understanding the Economic Context

Case Study Research: An in-depth investigation of economic attributes and impacts associated
with specific issues and locations.

Content Analysis: A review of information sources such as newspapers, books, manuscripts,
Web sites, etc. to identify key words or phrases that help identify patterns and trends in
discussions about marine reserves. Content analysis is used more frequently in non-economics
social sciences than in economics, but it can be used to understand the context for economic
impacts and values.

Demographic Analysis: A study of the characteristics of human populations, such as size,
growth, density, and distribution in coastal communities.

Rapid Rural Appraisal: A broad-level evaluation, usually through consultation with experts and
stakeholders, that provides a general overview of the economic relationship between people and
marine resources and identifies areas of concern about marine reserves as a precursor to
planning.

4.2.2 Understanding Human Interactions

Focus Groups: A group interview about a specific topic, for example fishery operating costs.
Focus groups can also be used to identify economic motivations, styles of interaction, or
perceptions of risk.

Observation: Personal observation and recording of patterns of resource use, interaction, and
behavioral response.

Surveys: Primary economic data collection (by telephone, mail, or in person) through scientific
sampling methods.

Predictive Modeling: Simulation of real-world situations to predict future conditions; for
example, the long-term impacts of marine reserve size and spacing.

* Bioeconomic modeling: The integration of biophysical information and ecological
processes with economic decision behavior to analyze the possible effects of policies
such as marine reserves on economic and resource welfare (cf Anderson 2002).

* Spatially explicit bioeconomic modeling: addresses questions of economic and biological
interactive effects of marine reserves, with spatial effects explicitly taken into account,
for example a spatial bioeconomic model to examine how various marine reserve options
affect fishermen participating in limited-entry fisheries (Sanchirico and Wilen 2002).
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* Game theory: modeling of strategic interactions among agents based on economic
motivations, for example, a model of distributional and efficiency effects of marine
protected areas to understand the effect of cooperative behavior in MPA management
(Sumaila and Armstrong 2006).

Econometric Analysis: The application of statistical methods and empirical data to the testing of
economic theories, for example, the testing of hypotheses about the economic response of
fishermen to marine reserve implementation.

Secondary Data Analysis: Use of existing data and information (e.g.; census data, fishery data,
survey data) to identify characteristics of a group or analyze a particular issue.

4.2.3 Understanding Costs and Benefits of Marine Reserve Sites

Cost-Benefit Analysis: A tool for comparing the benefits of proposed projects (e.g., alternative
marine reserve sizes or sites) with the costs to identify the alternative with the maximum net
benefit (benefits minus costs).

Nonmarket Valuation: Methods to estimate indirectly an economic value that is not usually
quantified in the typical markets where goods and services are exchanged for money, such as the
value of recreation or other ecosystem services (National Ocean Economics Program 2008).
Various methods have been used for conducting nonmarket valuations.

* Contingent valuation: Determining willingness to pay (or to be compensated for loss) of
a specified environmental resource, for example, a marine reserve or marine reserve
enforcement, through analysis of responses to structured questionnaires.

* Travel cost: Estimating the value of a marine reserve site or ecotourism services by
analyzing the relationship between participation and costs of travel to the reserve sites.

* Avoided cost: Estimating the economic value of benefits that a marine reserve provides
via the cost of providing those benefits through some other action, for example,
rebuilding overexploited fish stocks through reduced fish catch or through artificial
propagation. o

* Benefits transfer: Estimating economic values by transferring existing benefit estimates
from another location. The advantage is the avoided cost of a new study, but the
disadvantage is the limited extent to which marine reserves in two locations are alike in
the benefits they produce.

* Choice experiments: Estimating economic values for ecosystem services by asking
people to make tradeoffs among sets of ecosystem or environmental services or
characteristics. Willingness to pay is inferred from tradeoffs people are willing to make
among costly alternatives.

* Hedonic pricing: Assessing the value of an environmental feature by examining actual
markets where the feature contributes to the price of a marketed good, for example, the
monetary contribution of ocean views to home prices.
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4.2.4 Understanding Marine Reserve Impacts

Economic impact assessment: The identification of how user groups and coastal people and
communities could react to a marine reserve, and the prediction of its probable impacts on
regional income and employment and distributional effects among segments of the community.

Input-output analysis: A representation of a regional economy through a description of linkages
among industries. Changes on one economic component are traced throughout the economy, for
example, a decline in fishery revenue or an increase in tourism revenue in a coastal community.

Comparative research: A comparison of different analyses over attributes, characteristics, or
particular treatments across two or more marine reserve sites or within a single reserve site over
time to learn what contributes to different outcomes.

Multi-attribute utility analysis: A tool for addressing a decision that has multiple criteria, e.g.,
quantifying tradeoffs among the many ecological, economic, and social criteria accompanying
marine reserve decisions. Proposed reserve sites can be compared and scored using both
quantitative and qualitative criteria (cf. Kiker et al. 2005).

Institutional analysis: The analysis of how organizations and people make economic and
managerial decisions, for example, the structure and process of stakeholder involvement in
decision making.

4.3  Workshop Discussion of Economic Analytical Methods Relevant to Marine Reserves

During the workshop, a question was raised as to whether economics will be part of the ongoing
process of marine reserve evaluation or whether it will be reactive to OPAC’s decision. Given
the time constraints OPAC faces to immediately choose sites for consideration, basic economics
research on the full array of potential sites is not possible; economics will have a more restricted
role. Priority will be placed on estimating the economic impacts of specific proposed sites as part
of the site selection process, except for the Otter Rock Reserve near Depoe Bay and the Redfish
Rock Reserve near Port Orford. In the longer term, economic performance indicators should be
used in the evaluation of all selected reserves as part of the ongoing process of marine reserve
evaluation.

The “community collaboration” component identified in Executive Order 08-07 is being put
forward as a proxy for economic assessment for the first selection of potential sites.

The workshop participants identified long-term impacts that include adjustments to displacement
effects of marine reserves as an important consideration.

The appropriate level of consideration for the economic analysis of marine reserves was
discussed. Is it the individual site and its associated coastal community(ies)? The state? The
region? Oregon policy makers ordinarily look at the state level because ocean resources are
owned by the state of Oregon. However the Executive Order focuses on coastal communities and
users. This is a narrower focus than for other marine resource management issues. '
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The choice of appropriate discount rate to apply to future benefits and costs of marine reserves
was also a point of discussion. The economic analysis of public actions employs an array of
different discount rates. The discount rate appropriate to state-level rulemaking is a policy choice
that will need clarification. At present, the only requirement is to identify impacts on affected
businesses. These impacts are primarily short term, so no discounting is applied. State
rulemaking does not follow the federal National Environmental Policy Act (NEPA) process,
which requires preparation of a formal Environmental Impact Analysis (EIA). An EIA must
include descriptions of the environmental impacts of the proposed action, any unavoidable
adverse environmental impacts, alternatives, including no action, the relationship between short-
term uses of the environment and maintenance of long-term ecological productivity irreversible
and irretrievable commitments of resources, and secondary/cumulative effects of implementing
the proposed action. '

- The economic analysis of marine reserves will need to address the question of what is assumed

_to be held constant in estimating marine reserve impacts. Many sources of change in ecosystems
and coastal economies make it difficult to assign causation between marine reserve
implementation and subsequent impacts. It is also the case that the analysis of marine reserve .
impacts is in comparison to the status quo — how do the benefits and costs generated by marine
reserves compare to those of present Territorial Sea management?

One value of a marine reserve is insurance against areas of uncertainty and against the loss of
biodiversity or habitat. What is the public willing to pay for this insurance? Any answer to this
question relies on understanding the likelihood of losses under specific circumstances. Part of the
answer to this question lies in the evaluation of the cost of implementing marine reserves versus -
the long-term cost of uncertainty. The opportunity cost (the cost of foregone alternative uses) of
implementing marine reserves may be low or it may be high, depending on the site. The long-
term costs of uncertainty may also be high in terms of the risk of irreversible actions that
endanger biodiversity or habitats. :

Marine reserves can also generate research knowledge that has value in long-term marine
stewardship. The specific requirement to monitor marine reserves to answer key questions
should facilitate long-term monitoring, for which funding is often difficult to maintain.

The stated intent of OPAC is to apply adaptive management to marine reserves, but no
sideboards have been specified for how this process will be conducted. Monitoring will be .
conducted and changes made on the basis of what is learned through periodic reviews during the
implementation phase. The periodic reviews provide an opportunity to identify economic
performance indicators. This “review and adjustment” perspective is different from the
commonly accepted concept of adaptive management, which involves deliberate experimentation
for the purpose of addressing areas of uncertainty, then adjusting on the basis of what is learned.

A final topic of discussion was the cost effectiveness of marine reserves. Cost-effectiveness
analysis assesses the least-cost approach to a given outcome. The appropriateness of this
analytical method to marine reserves and whether marine reserves produce given outcomes
(known benefits) is an open question. Marine reserves of similar size would have to be assumed
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to justify the assumption of similar outcomes. This approach might also forego an opportunity to
learn about the properties of marine reserves of different sizes.

5.0 Models

As the previous section makes clear, there is a wide array of economic analytical methods
available to analyze questions of marine reserves. The choice of a particular method depends on
the specific questions being asked and the availability of data to support analysis of those
questions.

The workshop heard presentations of two models that are examples of alternate approaches
currently used to assess some of the economic impacts of marine reserves and other ocean policy
actions. The first presentation, made by Hans Radtke, was on the Fisheries Economic
Assessment Model (FEAM), an input-output based model for estimating economic impacts of
the commercial fishing industry. The second presentation, by Charles Steinbeck and Sarah
Kruse, was on Ecotrust’s Ocean Tools software.

5.1  Fishery Economic Assessment Model (FEAM)

The FEAM is a fishery-specific input-output (I-O) model based on the IMPLAN model
(http://en.wikipedia.org/wiki/IMPLAN), developed by the USDA Forest Service and modified
for coastal counties. FEAM defines the structure of the fishery industry and analyzes the effect of
an economic change on fishing and other coastal industries. FEAM is based on employment data
which, in the case of the fishing and tourism industries, must be estimated and added to the
IMPLAN model.

Inputs into FEAM include definitions of harvesters and processors, species-specific prices and
price margins, harvester and processor budgets, and total revenues. The industry-level budgets
can be employed to show changes in profitability from different harvesting scenarios.

Outputs from FEAM include the total personal income generated by the fishing industry: directly
(crew shares, salaries, profits); indirectly (salaries and profits from supporting industries); and
induced (salaries and profits from the general economy). Outputs also include the direct total
personal income generated by each species included in the model, the economic status of
harvester or processor, and an estimate .of employment associated with a change in the fishing
industry.

The model is currently used to estimate the share of total personal income in Oregon’s coastal
counties accounted for by various economic sectors, such as commercial fishing.

More specifically, the model also estimates the share of the fishing industry total personal
income accounted for by individual species of fish (OCZMA 2006). The model could be used to
identify the personal income impacts of commercial fishing in the Oregon Territorial Sea, which
comprise only a small proportion of the total Oregon commercial fisheries. FEAM is appropriate
for estimating aggregate as well as individual coastal county impacts.
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The FEAM model could be adapted to the recreational fishery (and formerly was, in a version
called RECFISH) and could evaluate the specific impact of a marine reserve on that sector. As
long as the model can track changes in revenue or cost associated with a marine reserve (e.g.,
travel costs), it can trace its distributional impacts. FEAM does not have a spatial component for
the source of fishery income, however, so a vessel receiving all of its income from a certain
reserve area would not be revealed by the model. Nor will the FEAM model reveal “tipping
points” for coastal communities affected by marine reserves. A key action prior to modeling is to
talk with those who are likely to be affected to gain a deeper understanding of potential impacts
and substitution options.

I-O models are static in that they take the existing structure of the economy as given and do not
capture changes in technology or dynamic adjustments. The model allows researchers to assess
immediate, short-term impacts, but not the longer-term adjustment effects. There are -
opportunities to sequentially update FEAM with changes in prices, technology, markets, and .
other variables to estimate impacts over time. An improved approach for large-scale changes in
the economy over time would require the application of a computable general equilibrium (CGE)
model, which incorporates changes in supply and demand for all economic sectors triggered by
movements in market prices.

52  OCEAN Tools Software

Ecotrust’s “OCEAN Tools” software is a stakeholder-driven decision-support tool that combines
fisheries mapping and economic valuation. The fisheries mapping is based on local knowledge of
areas used for fishing and their comparative values as well as state agency landing receipts that
represent ex-vessel revenues earned from landed catch. The idea is to collect economic data on
commercial and recreational fishing (use and values) that is then used by the stakeholders to
inform their design processes and to evaluate the economic (gross and net) impacts of any _
proposal. The software has been applied in California in the siting of marine sanctuaries, but the
results can be used for multiple evaluations: wave energy, offshore aquaculture, marine reserves,
etc.

The application of this software involves the collection of economic data and the evaluation of
impacts. The collection of economic data is supported by outreach, surveys, and quality
assurance and control. Outreach on the purpose of data collection and the data collection itself
are conducted through meetings with port liaisons and members of the fishing community. The
survey design process involves identifying key fisheries with their component fishing strategies
(practices or gear configurations), the stratification of the study area into port complexes, and the
representation of > 50 percent of total landings and at least five fishermen for each fishery for a
given time period.

Data collection is done through both desktop computer (commercial and charter fisheries) and
online (recreational fisheries) applications. All interviews follow a shared protocol for each
fishery in which the interviewee participates. Fishermen are asked to identify all fishing
areas/locations that are of economic importance over their cumulative fishing experience, and to
rank these using an imaginary “bag of 100 pennies” that they distribute spatially over the fishing .
grounds. Non-spatial information pertaining to demographics and basic operations (costs) is also
collected.
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Quality assurance and control are conducted by checking locations with corresponding nautical
charts and by providing fishermen the opportunity to review and “ground truth” the mapping
results of their individual fishing locations.

The fishing grounds are then analyzed by creating a weighted surface that represents the stated
importance of different areas for each fishery. The values are multiplied by the proportion of in-
study region landings and ex-vessel revenue per fisherman, specific to each fishery and port, to
produce a crude, revenue-based measure. Maps of these values are produced for each fishery at
the port and regional level.

Results are used to evaluate the economic (gross and net) impacts of the proposals designed by
stakeholders. The results can be used for various spatial policy considerations, including marine
reserves, wave energy, and offshore aquaculture. Based on the fishing grounds and cost estimates
derived from the data collection effort, decision makers can distinguish between total fishing
grounds and fishing grounds in state waters, determine the percentage of area and value that will
be affected, identify fishermen likely to experience disproportional impacts, and get an overall
picture of the effect of fishery area closures on fishing grounds, both immediately and
cumulatively.

The software also enables the identification of the relative gross impacts of proposed marine
reserve sites. Marine reserve sites vary across fisheries in terms of the percentage of the total
fishing area and value affected and the percentage of the study area fishing grounds and value
affected. Net economic impacts can be estimated by adjusting gross revenues by costs (crew and
fuel) specific to the fisheries in the region.

The information produced through the application of OCEAN Tools has provided a baseline in
the California process. The goal has been to have this type of fishery mapping information
provided to inform the iterative process of proposing marine protected area sites. The results
have not been verified with fishery logbook data; Wilen and Abbott (2006) attempted to verify
the model using logbook data, with only partially successful results. However, the incentives for
“gaming” (deliberately misrepresenting the importance of a location to fishery revenues) may be
few once aggregate maps are shown to the fishing community for validation, unless the “gamers”
are the majority of the fishing community, in which case gaming may not be transparent (Wilen
and Abbot 2006; McCay et al. 2006).

This situation contrasts with Oregon where there are opportunities to “game” the mapping
process because specific sites are already proposed and where mapping of fishery locations will
be done in reference to those sites. In Oregon, the interview challenge will be to convince
fishermen that it is in their interest to have as accurate as possible a set of maps showing the
valuable fishery locations. Gaming opens the possibility that marine reserves will be placed in
some other potentially productive site.

The online data entry for recreational fisheries does present the potential for sampling bias
through omission of the recreational or subsistence fishing demographic that is not computer
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literate. However, group reviews of aggregate maps help ensure that all fishing grounds are
represented.

The mapping of fishing grounds is constrained by the detail of the nautical charts in that region.
The fishery can be stratified in whatever way makes sense for the particular analysis, as long as
information is available for the chosen strata. The model does not have a behavioral component
to understand adjustments to an area closure, but it would be possible to apply the model in
multiple rounds to estimate where the next valuable areas are. This capability is currently under
development. ‘ :

6.0 Economic Data Needs for the Analysis of Marine Reserves

Collection of economics data is an area of chronic underinvestment in both state and federal
fisheries, as well as in other marine economic sectors.

Economic data are needed for both short-term and long-terri analyses. In the short term,
minimizing adverse economiic impacts of marine reserves on ocean users and coastal
communities depends on having an analysis that lays out these impacts in a systematic way. The
analysis, in turn, depends on data. In the longer term, Oregon faces many economic issues in
Territorial Sea planning associated with an array of existing uses such as fisheries, recreation,
and ecotourism, and emerging uses such as marine reserves, wave energy, and wind enetrgy. The
assessment of these competing uses and the tradeoffs among them will depend on economic
analysw supported by data. ‘

For the immediate future, the focal economic issues will be the economic impacts of marine
reserves on ocean users and coastal communities. Many factors determine the type of economic
effects a marine reserve will have. A wide range of e¢onomic data can be considered in the
analysis of impacts. The data types can be grouped into seven categories: (1) community
baseline conditions, (2) trends in existing uses, (3) trends outside the reserve area, (4) likely
displacement effects, (5) nonmarket values, (6) reserve-related effects, and (7) new data
collection. These data categories were described in a handout prepared for the Oregon marine:
reserve outreach process to help communities identify economic data heeded for the analysis of"
economic impacts (Hanna 2008). The categories aré summarized below, with additional notes for
elements that were discussed during the workshop. A detailed outline of the economic data
elements is included as Appendix E to this report.

6.1  Community Baseline Conditions

Objective information is needed on current conditions, including an accounting of ocean users
and shoreside economic activities, to evaluate the potential adverse economic effects on local
communities.

Workshop Discussion:

The Territorial Sea Plan requires an inventory of use data, but this has not as yet been conducted.

6.2  Trends in Existing Uses in Proposed Reserve Areas
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Revenue and cost information will be required on commercial and recreational fishers and other
ocean Uusers.

Workshop Discussion:

Data on commercial fishing revenues in Oregon are routinely collected by agents from the
Oregon Department of Fisheries and Wildlife and are readily available from the Pacific Fishery
Information Network (PacFIN). Commercial fishery cost data ideally should be acquired by a
comparable routine long-term data-collection process. Absent such a data-collection system, the
best short-term alternative may be to conduct interviews with individual fishermen or fishery
focus groups. Data currently available on the revenues and costs of marine recreational fishing in
Oregon are based on limited sampling programs and have very poor spatial resolution.

Although fisheries are often the focus of impact analysis of marine reserves, other marine-based
economic activities also contribute to coastal communities and fall within the category of ocean
users. The range of non-fishery sectors affected depends to some extent on the interpretation of
prohibited extractive uses and disturbances: do these include tide-pooling and marine cables?

With regard to tourism, a critical need is information on why people come to the coast as
tourists. What are the components of value in tourism (both positive and negative), from the
perspectives of tourists and coastal residents? A related question is, what motivates people to
move to the coast? What is their willingness to pay to live in a coastal community? How would
marine reserves factor into their location decision?

Data on waterfront infrastructure are needed for analysis of coastal community economic
impacts. A related need is to determine critical thresholds that determine the sustainability of
fishery-related port infrastructure.

6.3 Trends Outside the Reserve Areas

Factors from outside the reserve area, such as proximity to Rockfish Conservation Area
boundaries or other actions by the Pacific Fishery Management Council, are likely to have
dissimilar effects on different communities and marine reserve sites.

Workshop Discussion:

The distribution of vessel sizes in a given area is an important consideration, particularly with
regard to safety. For example, if a large area of combined marine reserve/marine protected area
were closed to trawl gear, in combination with areas closed for black rockfish protection, it could
effectively shut off from the fishery small trawl vessels that cannot safely go out into deep water.
These vessels may currently earn all their revenues from one small area.

6.4  Likely Displacement Effects

If marine reserves are sited on active fishing grounds, displaced fishers will likely move their
fishing operations to other fishing grounds.

Workshop Discussion:
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It will be important to understand whether changes in resource use, such as changes in the
quantity of fish harvested, will lead to changes in resource value, as expressed in ex-vessel price.
What is the level of consumer willingness to pay for seafood caught in Oregon’s Territorial Sea?

What are the regional impacts of changes in the quantity or location of fishery landings? For
species managed with Total Allowable Catches (TACs), it is reasonable to assume that the same
amount of fish may be caught after marine reserve implementation, although in somewhat
different locations. For species not managed with TACs, such as Dungeness crab, the quantity of
total landings could change.

6.5 Nonmarket Values

There could be appreciable nonmarket values associated with nearshore recreational fisheries,
nearshore surfing, nearshore diving, and possible eco-tourism from visits to marine reserve sites.

Workshop Discussion: 4

Currently, we have no estimates of the willingness to pay or willingness to accept compensation
for particular marine reserve sites, nor do we know the values placed by ocean users or the public
on nearshore recreational fisheries, surfing; diving, or other recreational uses.

6.6  Reserve-related Effects

Planning for marine reserves will need to give due consideration to the incentives that will be
needed for compliance with marine reserve restrictions and the cost of enforcement. -

Workshop Discussion:

An important information need is how the size and shape of a marine reserve affects the cost of
enforcing its boundaries and conditions. Also relevant is information on effective compliance
incentives. For example, it is well known that the size of the fine for a violation affects
compliance, so that to some extent a schedule of large fines can substitute for low levels of
enforcement monitoring. However, although large fines have a deterrent effect, they can also be

so large that courts will be reluctant to enforce them. Other positive enforcement incentives, such * ’

as the Bering Sea’s “dirty-dozen” list of vessels in violation, are worth investigation.

6.7  New Data Collection
Workshop Discussion:.

Logbooks are currently the only medium by which commercial fisheries in state waters are
spatially documented. The groundfish, crab, and developmental fisheries provide logbook data;
others (e.g., salmon and sport charter) do not.

Electronic methods of fishery data collection offer potential benefits for spatially explicit
economic data that will support predictive modeling. However, developing these data-collection
systems is a long-term effort that does not address the need for short-term analysis of proposed
Oregon marine reserve sites. Electronic logbooks are uploaded automatically by equipment on a
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vessel. Vessel monitoring systems (VMS) track fishing vessel location, although to date, vessels
fishing solely within state waters are not required to carry VMS.

In the short term, the most likely means to collect spatially explicit economic data would be
interviews, focus groups, and dockside surveys.

7.0 Existing Economic Data for Oregon Marine Reserves

The quantity of economic data to support analysis of Oregon marine reserves is limited.

The workshop heard five presentations regarding the fishery, economic, and GIS data that
presently exist for the Oregon Territorial Sea. The first presentation, on spatial economics data,
was given by David Colpo (Pacific States Marine Fisheries Commission). The second
presentation, on state data, was given by David Fox (ODFW). The third presentation, on GIS
data, was given by Arlene Merems (ODFW). The fourth presentation, on commercial fishery
data, was given by Carla Sowell (ODFW). The fifth presentation, on recreational fishery data,
was given by Linda ZumBrunnen (ODFW).

7.1 Spatial Economics Data

Spatial economics data are data that can be associated with a specific geographic place. There is
presently no routine collection of economics data with a fine-scale spatial resolution. What are
available are some port-specific data collected in the Pacific Coast Fishery Information Network
(PacFIN) system, and non-spatial economics data held in the Economic Fisheries Information
Network (EFIN) system. Both systems are managed by the Pacific States Marine Fisheries
Commission. %

The spatial data in PacFIN include fish ticket data (Ilandings by trip) and trawl logbook data
(landed catch by tow). Oregon law requires that all commercial fish landed in the state be sold to
a wholesale fish dealer and reported on an Oregon Fish Receiving Ticket (Sampson et al. 1997).
Fish ticket data include the weight and price by species purchased, as well as area of catch, port
of landing, seller, and buyer. However, not all tickets report area of catch; even when the
information 1s included, it will be misleading for trips that operated in multiple areas.

Oregon law also requires that logbooks be maintained for each vessel that harvests ocean food
fish, which includes fish caught with groundfish trawls, pots, longlines, jigs, vertical longlines,
and trolls, as well as shrimp trawls. Trawl logbook data include latitude and longitude of tows
and estimated retained catch by tow. The response rate is about 95 percent. Most trawl tows off
Oregon occur in deeper water, outside of the Oregon Territorial Sea.

Some economics survey data exist. The survey questionnaires focused on four types of

information not provided by other sources (landings, registration, logbook, etc.): annual costs,

annual earnings, vessel characteristics, and crew compensation. Survey data include limited-

entry trawl vessels (1999; 2003-04), processors (1999), charter vessels (2001), fixed gear vessels

(2003-04), open-access groundfish and salmon vessels (2005-06), and fuel costs (ongoing; :
1999+). Response rates varied widely.
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A number of other data sources are relevant to economic analysis. State and Coast Guard vessel
registration data include vessel characteristics and ownership information. Federal limited-entry
permit data include permits held by vessels. The processed-product survey reports the quantity
and mix of product annually produced by plants or companies, although the data are of unknown
quality and representativeness because it is a voluntary survey. Vessel monitoring system (VMS)
data exist for vessels catching groundfish in federal waters. Community profiles of Oregon
fishing ports include descriptive information on seafood buyers and processors, markets,
landings, ex-vessel revenues, and demographics.

7.2 State of Oregon Data

Using a broad definition of economic data as any data that may apply to an economic analysis, a
few state data sources apply. Landings data are collected for commercial and some recreational
fisheries. The Oregon Parks and Recreation Department collects visitor data at state parks. The
Oregon Tourism Commission collects tourism-related data.

Few Oregon data are represented in Geographic Information System (GIS) format. Commercial
and recreational fishery data can be characterized according to four categories of GIS data-
readiness: (1) electronic data at fine resolution (e.g., latitude-longitude or Loran coordinates or 1-
minute blocks); (2) electronic data at coarse resolution (e.g., port/reef/management area);

(3) hard copy data at fine resolution (e.g., latitude-longitude or 1-minute blocks), and (4) hard
copy data at coarse resolution (e.g., port/reef/management area). Hard-copy data exist on paper
and are not entered into any electronic database, and thus are further away from being
incorporated into GIS. :

Oregon commercial fishery data fall into all four categories. Data available as categories 1 or 2
are available to be used in GIS format.

* GIS-ready as category 1 (at least some data): logbooks for groundfish bottom trawl,
nearshore groundfish (mostly drift jig), sardine, shrimp, spot prawn, urchin, and flat
abalone fisheries. '

* (IS-ready as category 2: fish tickets for species caught with bottom trawl, midwater
trawl, shrimp trawl, fish and crab pots, hook and line, longlines, troll, shellfish hand gear,
and non-foodfish bait. Logbook data for some years of the nearshore groundfish and
urchin fisheries.

There is a data-entry backlog for categories 3 and 4, and there is no expectation that these data
will be available in electronic form in the near future. Some entry of crab and spot prawn data is
taking place. No funds are available to support entry of fixed-gear data. Nearshore logbook data
have not been error-checked and are not considered usable for detailed analysis. Other data have
quality issues, for example, uncertainty about entered fishing locations. Some data are
confidential because they are revenue information for specific vessels. These data are available
for research purposes according to specified protocols. More-detailed discussions of Oregon
commercial fisheries data can be found in two reports of The Research Group (2005; 2007).
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Information about the economic effects of Oregon coastal recreational fisheries is scattered
among different sources. A 2006 study was undertaken to bring together existing economic
information and provide estimates for fisheries where none existed, but the included fisheries are
still selective (The Research Group 2006).

The Ocean Recreational Boat Survey (ORBS) conducted by the ODFW is an annual angler-
intercept survey of ocean salmon and bottomfishing. It provides data on catch and effort

In some years, the ODFW has also surveyed recreational fishing in the lower estuary areas
through the Shore and Estuary Boat (SEB) survey. Due to budget restrictions, this survey has not
been conducted since 2005. The Columbia River mainstem recreational fisheries are surveyed
through the Columbia River Creel Program (CRCP). Estimates of recreational catch and effort
derived from the ORBS, SEB, and CRCP surveys are compiled in the RecFIN database
administered by the Pacific States Marine Fisheries Commission (PSMFC). The most recent
ocean fisheries trip information is 2006 (The Research Group 2007).

At the federal level, NMFS has conducted the nationwide Marine Recreational Fisheries
Statistics Survey (MRFSS) since 1979. The MRFESS is a two-stage survey: a random-digit-
dialing telephone survey of coastal residential households and an access-point intercept survey of
anglers. The survey provides estimates of marine recreational angler fishing effort, participation,
and catches of finfish, and distinguishes among three different modes of fishing: bank, charter
boat, and private boat at two locations in the ocean (within and outside territorial seas and inland
saltwater (estuary) areas. The West Coast MRFSS was discontinued in 2002, and state survey
programs (ORBS in Oregon) have substituted for acquiring recreational fishing data collection
(Schindler et al. 2003, cited in The Research Group 2007).

Oregon recreational data are classified as categories 1 and 2, although none are GIS-ready.
Survey data exist for the ocean shore finfish, ocean boat finfish, and charter boat fisheries for
various time periods. Economic data elements in these surveys include trip costs, other
expenditures, county of expenditure, boat ownership, income, distance traveled, and charter
revenues.

The ODFW is now working on an economic survey of fish and wildlife recreation. The survey
comprises four separate sub-surveys: hunting, angling, shellfish harvesting, and wildlife viewing.
The first three sub-surveys use a stratified random sample of the recreational license database.
The primary focus of the survey is trip costs and their association to the county-level (or wider)
economic contribution of recreational shellfish harvesting, hunting, and fishing. The fishing
survey breaks out marine species as an aggregate rather than individual species. The fourth
survey, on wildlife viewing, is a phone survey of the general population, with a focus similar to
the hunting and fishing surveys. The surveys will have spatial data represented by the nearest
city or county to where trips were taken. A final report on the surveys will be available in early
2009 (Fox 2009).

8.0 Economic Data Gaps for Oregon Marine Reserves

Proposed sites for Oregon marine reserves received an initial qualitative evaluation based on
eight coarse review criteria. One criterion was the minimization of significant adverse impacts to
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ocean users/coastal communities. The qualitative evaluation addressed which fisheries exist in
the affected area and described general impacts on those fleets. The intent is that in the next
phase of review, the proposed sites will be analyzed for economic impacts on ocean users and
coastal communities.

The workshop discussion identified a number of gaps in the economics data that will need to be
addressed if economic impacts are analyzed.

Baseline data: The absence of ongoing collection of economic data for Oregon fisheries and
other ocean uses means that there is no spatially explicit economic baseline representing
conditions before planning for new action on reserves began. A limited baseline is provided by
the identification of port of landing or trip end. However, there is no documentation of the spatial
uses of the Territorial Sea, the value they produce; or their economic contribution to coastal
communities. The absence of a pre-reserve baseline severely restricts the ability to quantify post-
reserve impacts. Most of the existing fishery data are limited by the lack of a spatial component.

Spatially explicit data: Spatially explicit economic data are limited to logbooks and fish tickets
for some commercial fisheries. They are limited in the extent to which they can be used to
document fishery uses of proposed marine reserve sites and fishery revenues produced in those
sites. Other marine uses such as surfing, boating, or ecotourism are not represented by spatial
data.

Recreational fishery data: There is a marine sampling program for Oregon’s marine recreational
fisheries, with some components being sampled more completely than others. Recreational
fisheries data collection is targeted on key fisheries from a management perspective and needs to
be assessed with regard to their use in the economic analysis of reserve proposals or evaluations.

Valuation of marine reserves: No research exists on the economic values placed on marine
reserves by the Oregon public. Such research would estimate the values of the ecosystem
services produced by a marine reserve, for example, insurance values.

Valuation of the Territorial Sea: There has been limited assessment of the economic values
placed on the Territorial Sea’s portfolio of marine economic activities by the Oregon public.
New methods of analysis that derive empirical social preferences for different ecosystem
services offer potential to supplement traditional methods based on estimated monetary Values
(cf. Fisher et al. 2009; Whitmarsh and Palmieri in press).

Coastal community economics: Research in this area needs updating. The most recent version of
FEAM is based on 2006 data, with recreational fishing represented only through 2002. There is a
critical need for data on shoreside infrastructure, for example, jetties, seafood processing, and ice
production.

9.0 Workshop Findings and Recommendations

Workshop participants worked sequentially through a series of topics related to the economic
analysis of Oregon marine reserves: OPAC objectives for marine reserves, economic elements of

28

OPAC Documents, June 8, 2009 Page 32 of 174



marine reserves, economic analytical methods, examples of models and software, economic data
needs, existing economic data, and gaps in these data. A number of findings and
recommendations emerged from these discussions.

General Findings

Finding 1: OPAC’s marine reserves objectives require the assessment of economic impacts on
ocean users and coastal communities.

Finding 2: The assessment of economic impacts (both positive and negative) of marine reserves
has several dimensions: documenting existing ocean uses and their economic contribution to
people and communities, predicting human behavioral responses, and identifying benefits and
costs. Marine reserves may be complementary to fishery regulations already in effect in
Oregon’s Territorial Sea.

Finding 3: Executive Order 07-08 lists ocean users and coastal communities as the focus of
impact assessment for marine reserves; however, depending on their scale and placement, marine
reserves may also have impacts beyond coastal areas.

Finding 4: Several methods and models are appropriate for analyzing economic impacts of i
marine reserves.

Specific Findings and Recommendations

Finding 5: Existing economic data are limited in their geographic specificity and are therefore
inadequate to analyze the impacts (both positive and negative) of Oregon marine reserves on .
ocean users and coastal communities. There are fundamental gaps in baseline data, spatially a
explicit data, recreational fishery data, coastal community economics, public valuation of marine
reserves, and public valuation of other marine activities in the Territorial Sea.

Finding 6: There is no coherent, comprehensive documentation of the spatial uses of the
Territorial Sea, the value they produce, or their economic contribution to coastal communities.
The absence of a pre-reserve baseline severely restricts the ability to quantify post-reserve
implementation effects. Most of the existing data are on fishery uses, but these data have limited
information about exact harvesting locations, ports where the catch is delivered, or residency of
fishing industry workers. Spatially explicit economic data are needed for effective marine
reserve implementation and for management to ameliorate adverse effects.

Recommendation 6.1: OPAC should highlight the inadequacy of economics data needed
to support its marine reserve objective for avoiding significant adverse economic impacts
on ocean users and coastal communities and for estimating the potential of positive, long-
term economic impacts. '

Recommendation 6.2: In the short term, OPAC should recommend the collection of
spatially explicit economic data for specific marine reserve sites through expert opinion
methods that involve ocean users and managers. The collected data should be
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crosschecked with available data and judged verifiable before being incorporated into the
decision-making process.

Recommendation 6.3: In the short term, OPAC should recommend the collection of
information about likely user group and community response to spatial exclusion through
surveys of affected groups. The collected data should be crosschecked with available data
and judged verifiable before being incorporated into the decision-making process.

Recommendation 6.4: As the lead agency for marine reserves, ODFW should create a
Web space to host the economic information they fund, with links to other pertinent -
marine economic information, to enhance its circulation and application.

Finding 7: State-level marine economics data are collected. However, the process of data
collection is ad hoc, incomplete, and uncoordinated.

Recommendation 7.1. For the long-term economic assessment of marine reserves and
other uses of the Territorial Sea, OPAC should recommend the formation of an Oregon
Marine Economics Data Work Group charged with defining an ongoing core economic
data-collection program.

Recommendation 7.2. The Oregon Marine Economics Data Work Group should consider
methods to involve ocean users and coastal communities in data collection, including
incentive-based programs. :

Recommendation 7.3. OPAC should recommend state funding of the core data program
developed by the Oregon Marine Economics Data Work Group.

Finding 8: Economic impacts are one element of marine reserve performance There are
opportunities to learn about economic impacts of marine reserves by investing in economic data
and research.

Recommendation 8.1: OPAC should ensure that economic performance indicators are a
component of the monitoring and periodic performance review of marine reserves.
Economic and ecological monitoring should be coordinated and complementary.

 Recommendation 8.2: OPAC should recommend that cooperative research be funded to
learn from existing and ongoing studies of marine reserves on the U.S. West Coast and
elsewhere, and to enhance the ability to understand and interpret economic impacts of

- reserve creation and operation. :

Finding 9: Economic data are also needed for the planning and analysis of other uses Qf
Oregon’s Territorial Sea, such as wave and wind energy.

Recommendation 9.1: OPAC should recommend that the economic data collection

~ program to be designed by the Oregon Marine Economics Data Work Group include the
full range of uses of the Oregon Territorial Sea.
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Appendix C. Public Comments
Tuesday, October 21, AM

* Chuck Willer, Coast Range Association:
o This process must be interdisciplinary.
o Re: the social discount rate and uncertainty: a negative discount rate is what
should probably be assumed.
o Scale issues are important — relevant to biodiversity over time.
o Extensive literature in conservation biology

* Ron Mason, sport fisherman:

o Experience value: need to take into account sport fishing. Biggest part of
experience 18 just being out on the ocean. Won’t go out just to look at the area,
but being able to go out 1s very important.

o Economic impact: spends money in places other than just coast.

o Fisheries management sustainability: OPAC said reserves aren’t for this, but
clear that it 1s. Many places where MRs went in had poor management, and
Oregon has some of the best management in the world.

o Can’t tell how MRs will improve experience for beachwalkers, surfers, etc.

»  Walter Chuck, sportfisher representative:

o Asks that discussions consider economic impact to existing businesses. If

current businesses went away, what would the cost be in five years to re-enter
business?

o Need to focus also on wave energy, gas/oil exploration, aquaculture, etc.

o Each port along the coast has different tipping points: losing 10 percent in one
port could be devastating, while not a huge impact on other areas.

o Long-term funding considerations. Outside money not well received.

*  Onno Husing, Oregon Coastal Zone Management Association:

o Urges workshop participants to spend very little time trying to figure out
what’s on OPAC’s mind and instead focus on the Territorial Sea Plan.

o Thinks that at OPAC, two pilot projects will go forward and the rest will be
asked to go back to the community level. So economists have time to go
forward with somewhat of a blank slate.

o SOORC: Group from Depoe Bay will start working with Ecotrust.

* George Mpitsos
o Problem: it is a complex, multidimensional system in ocean and on land. We
know very little about the environment, and environment has to restore itself.
Answer won’t come in numbers, but in terms of values: where we wish to
place our resources.
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Tuesday, October 21, PM

¢ Laura Anderson, Local Ocean Seafood:

o From the industry perspective, it’s important to ensure a steady supply of
sustainable seafood. Also from the industry perspective, reserves are only one
issue on the horizon.

o Burden of proof falls on industry to provide information useful to decision
makers. Some industry groups are moving forward (SOORC); others should
be because it’s in their best interest to defend their boundaries.

o A two-year time frame is enough to start conversations and work on getting
industry on board.

o Notion of adaptive management is beyond the scope of immediate data needs,
but pertinent to trying to predict where fishermen will move. Tools can help
us understand what has happened — can show why a certain fishery went
downhill so it doesn’t get blamed on incorrect factor.

* Chuck Willer, Coast Range Association:

o OPAC is an advisory committee; the governor and legislature then make
decisions. So the work done here can inform more than just OPAC.

o Analytic tools: we’re talking about relatively small reserves, and many tools
are scaled toward larger areas.

o Re: Santa Barbara group doing some modeling: has a paper he will bring in.
Reserves will benefit fishers; it’s just a matter of how far in the future.

o Economics is static, extremely hard to do dynamic analysis. Impact to
individual fishers must be weighed against future benefits to others.

Wednesday, October 22, AM

*  Chuck Willer, Coast Range Association:

o Data issue: needs to be understood in terms of public interest. Data is
becoming much more transparent.

o Data needs: look at full suite of ecosystem services. Remember what it is that
a reserve does that nothing else can do: re-establish functioning ecological
conditions 1n a space.

o Gaps: we don’t have an understanding of historic range of variability, which is
important.

o “Outsiders driving process”: not necessarily true. His organization has many
coastal residents who support reserves.

o Most economists in the room are probably conventional economists. Key
problem: failure to interface or deal with ontological reality of what we’re
talking about. Wondering about data gaps from an institutional perspective.
There are other economic schools out there with different data and
perspectives.
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*  Onno Husing, Oregon Coastal Zone Management Association:

O

o}

Confidentiality: diagram on flipchart of fishing area intensity. It is possible to
collect information from fishermen on more than just fishing grounds.
Budget: Onno has been working to get grant funding to get outside dollars;
hoping to move forward by 2009—10. Would hope to get spatially explicit
mapping done. Has application in to Meyer Memorial Trust.

Response to Chuck’s comments about “outsiders” and “community”: hoping
to have a process where people from coast, outside of coast, and industry take
time to talk to each other about process.

* Laura Anderson, speaking as marine resource consultant:

e}
O

O

Port Orford (PO) is a model of a community addressing economic questions.
Lots of work done already in PO. Ecotrust has been working in PO, also have
other good baseline information.

Community members would likely want the same questions asked as have
been talked about in the workshop: will catch levels go up or down, will
revenue go down, will there be attrition in a fishery because of reserves?

If PO is adopted as a pilot site, there must be some level of funding. Minimum
$25-50K/year to follow up on baseline of what’s already there.

¢ John Sherman:

O

O

O

Lives on coast, frequently visits the beach (esp. from South Beach to Boiler
Bay). Developed Devil’s Punchbow! to Whale Cove proposal.

Asking group not to fret over perfect data — it will never be perfect. Do best
you cah with what you have.

In OPAC, there is a strong emphasis on commer01a1 fisheries. But there are
also people who have a strong interest in the marine environment and value it
very much. Loves storm watching and walking along beach — how do you put
a value on that? Hopes noncommercial values will be taken into consideration
and the values/concerns/interests of those not fortunate enough to live on the
coast.

Please try to reach-out beyond commercial interests and coastal interests.
Sooner or later the proposals will have to go to the legislature for funding, and
will need support from broad constituent base.
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Appendix D. Workshop Agenda

Ocean Policy Advisory Council Scientific and Technical Advisory Committee
Technical Workshop on Economic Data and Analysis of Marine Reserves

October 21-22, 2008
Library Seminar Room
Hatfield Marine Science Center, Newport, OR

Workshop Objective: To assess the status of economic data and analysis with regard to siting
and management of marine reserves in Oregon waters and to reach a series of findings and
conclusions regarding the availability and adequacy of data.

This is a technical workshop focused on economic data and analytical methods useful to
inform decision makers. The workshop will explore tools for evaluating decision outcomes
but will not include advocacy for particular policy outcomes.

Reporting Objective: To produce a report for STAC adoption and subsequent submission to
OPAC. The report will identify economic questions relevant to the size, siting, and management
of marine reserves; describe appropriate economic methodology; assess the existence and
adequacy of economic data; and identify economic data gaps.

Workshop Format: Workshop will be open to the public, but discussions will be limited to
invited participants. Public comment periods will be held at the end of each morning and
afternoon session. Written submissions are also welcome.

Tuesday, October 21

9:00-9:10

9:10 —9:30

9:30 —10:00

10:00 - 11:00

11:00-11:15

11:15-12:15

Welcome: STAC Chair Jay Rasmussen

Workshop Chair Susan Hanna
* Introductions
* Review of workshop format and ground rules
* Review and approval of agenda

Oregon OPAC Objectives for Marine Reserve
Presentation: OPAC objectives (10 minutes)

Discussion

What are the economic questions relevant to Oregon’s marine reserve
objectives?

Discussion

Break

‘What are the economic analytical methods relevant to marine reserves?
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Setup summary presentation: Types of economic analyses of marine
reserves (10 minutes)

Discussion
12.15-12:30 Public comment
12:30 - 1:30 Lunch provided
1:30-2:30 Presentations: models and software
1:30-2:00 FEAM I-O Model
Hans Radtke
2:00-2:45 OCEAN Tools software
Charles Steinback
Sarah Kruse
2:45-3:30 What are the economic analytical methods relevant to marine reserves in
Oregon?
Discussion
3:30 —3:45 Break
3:45 - 4:45 What data are needed to support economic analyses of Oregon marine
reserves?
Discussion
* Market goods and services
* Nonmarket goods and services ;
4:45 — 5:00 Public comment |
5:00 Adjourn for the day: Dinner on your own
Wednesday, October 22
8:30 - 9:00 Discussion: review of Day 1 and modification of Day 2
agenda
9:00 —10:30 Inventory of existing economic data

Spatial economics data: Dave Colpo, PSMFC (15 minutes)
State data: Dave Fox, ODFW (15 minutes)
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10:30 — 10:45
10:45 -11:30
11:30 - 1:00
1:00 - 1:30
1:30

GIS data: Arlene Merems, ODFW (15 minutes)
Discussion
Break
What are the data gaps for Oregon marine reserves?
Discussion

* Identification of data gaps

* Cost of bridging the gaps
Workshop findings and recommendations
Discussion |

Public comment

Adjourn
Lunch provided
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Appendix E. Outline of Economic Data for Measuring Marine Reserve Impacts

1. Community Baseline Conditions

* Degree of fishery dependence
o History and tradition of fishing

o Proportion of total economic activity represented by the fishing industry

o Dependence on activities within reserve areas

* Existing ocean users
o Commercial fishing

= number and sizes of vessels

= gear types
» value of landed catch
Charter fishing

* number and sizes of vessels
» pumbers of anglers and fishing trips
» value per fishing trip
Recreational non-charter fishing
= numbers of anglers and fishing trips
= value per fishing trip
Diving
* pumbers of divers and dive trips
» value per dive trip
Surface recreation (kayaking, whale watching, etc.)
s number of trips
= value per trip
Shipping
= traffic
= gross tonnage

* Existing shoreside economic activities

O
O

O
O
O

Seafood processors

Marine suppliers: gear, fuel, ice, bait, etc.
Dock support and maintenance
Tourism-related businesses
Marine-related festivals and events

e (Qcean access infrastructure

e}
O
(@)

Jetties
Dredging
Maintenance

2. Trends in Existing Uses in Proposed Reserve Area

* Fishery participation

O

Commercial fleet home-ported
= vessel numbers by gear type
= vessel size by gear type
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*= employment
» federal permits
* state permits
o Charter fleet home-ported
» vessel numbers by gear type
» vessel size by gear type
* employment
o Recreational non-charter

= numbers

o Seafood buyers and processors
= number
= gsize

o Other fishery infrastructure
= marine suppliers: gear, fuel, ice, bait, etc.
= other marine-related businesses

* Fishery revenues
o Ex-vessel commercial
o Charter
o Processing

* Fishery costs
o fixed
o variable

¢ Other revenues
o Guided diving
o Whalewatching, etc.
o Tourism-related businesses

* Threshold effects
o Interactions among businesses
o Minimum scales for continued operation
o Recent infrastructure developments or losses

3. Trends Outside the Reserve Area
* Other spatial set-asides (e.g., Rockfish Conservation Areas)
* Other fishery management actions

* Other fishing opportunities

¢ New ocean uses

4. Likely Displacement Effects

* Fishing effort
o Commercial
o Charter
o Non-charter recreational
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* Substitute areas

(@)

Spillover effects

* Avoidance costs

O
O

* Safety
O

* Landings change (volume, composition, and location)

O
O
O

Travel time
Fuel

Vessel suitability for new areas

Commercial
Charter _
Non-charter recreational

* Revenue change

O
O
O
O
O

Commercial

Charter

Non-charter recreational
Processor

Ecotourism

* Marine Reserve Research

O
@)

Monitoring costs
Evaluation costs

5. Nonmarket values

* Nearshore recreational fisheries

* Nearshore surfing

¢ Nearshore diving

* Marine reserves

6. Reserve-related Effects

* Compliance incentives

* Enforcement costs

7. New Data Collection
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Oregon Territorial Sea Plan

DRAFT PART FIVE:
Use of the Territorial Sea for the Development of

Renewable Energy Facilities or Other Related
Structures, Equipment or Facilities

PART FIVE of the Territorial Sea Plan describes the process fo
concerning the development of renewable energy facilities (e.g
thermal etc)! in the state territorial sea, and specifies the are
may be sited. The requirements of Part Five are designedito pr
renewable marine resources (i.e. living marine resources ecosy
habitat and areas important to fisheries from the potential‘advers
energy development, and to identify the appropriate locations for that
minimize the potential adverse impacts to existing ocean resource user
communities.

akmg decisions

nd. , wave, current, or
ere that development
ect areas important to
m integrity, marine
cts of renewable

potentlal to reduce dependence on fos§1l’ els.” Renewable ocean energy facilities
development may present opportunities to apj chnologies that rely on wave, wind,

fuels. If developed in a responsible and 315
may help preserve Oregon’s natural resou

! For the purposes of this chapter of the Territorial Sea Plan, the term “renewable energy facilities development or
other related structures, equipment or facilities,” means energy conversion technologies and devices that convert
the energy or natural properties of the water, waves, wind, current or thermal to electrical energy, including all
associated buoys, anchors, energy collectors, cables, control and transmission lines and other equipment that are a
necessary component of an energy conversion device research project, demonstration project or commercial
operation. The terms “renewable energy facility” or “renewable energy facilities” will be used to describe any and
all components of these developments.

2 The state’s renewable energy portfolio is described under ORS 469A.025 Renewable energy sources. (1)
Electricity generated utilizing the following types of energy may be used to comply with a renewable portfolio
standard to include: (a) Wind energy, (b) Solar photovoltaic and solar thermal energy, (c) Wave, tidal and ocean
thermal energy, and (d) geothermal energy.

Page 1 0f 14
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1  structures, equipment or facilities to connect together; anchor to the seafloor and transfer

2 energy to on-shore substations. The State of Oregon will require the proper siting and

3 development of these facilities in order to minimize damage to or conflict with other existing

4  ocean uses and to reduce or avoid adverse effects on marine ecosystems and coastal

5  communities.

6 .

7  State agencies, including the Oregon Departments of State Lands, Fish and Wildlife, Parks and

8 Recreation, Environmental Quality, Land Conservation and Development, Water Resources,

9  and Geology and Mineral Industries, need specific policies and standards for considering the
10  siting and regulation of renewable energy facility development in the territorial sea. The State
11 also needs specific policies and standards to guide federal agencies in the siting and regulation
12  ofrenewable energy facilities development located in federal waters adJ acent to the Oregon
13 temtonal sea.’

14 ) S

15 NOTE: The following policies and implementation requirements are mandatory. Decisions
16  of state and federal ¢ agenczes with respect to approvals of permits, licenses, leases or other
17  authorizations to construct, operate, or maintain ar faciliz:g to produce, transport or support
18  the generation of renewable energy within Oreg ial waters and ocean shore must
19  conform with the requirements mandated in the Or iial Sea Plan. The

20  enforceable policies of the Territorial Sea Plan and the on Coastal Management

21

22

23

24

25 2. Policies

26

27

28

29

30

31

32

33

34 1.) Avoid harm to the integrity, dlver51ty, stablhty and complexity of the marine

35 ecosystem and coastal communities, and give priority to the conservation and use of
36 renewable resources as a first priority;

37 ¢

38 2.) Minimize effects by limiting the degree or magnitude of the action and its

39 implementation; and ‘

40 . B

41 3.) Rectify or reduce the effect over time by monitoring and taking appropriate

42 corrective measures through adaptive management.

3 A listing and description of the state and federal agencies with regulatory, consultation or other authority or
responsibility for managément of ocean resources is located in Part 1 of the Territorial Sea Plan.

* State and federal agencies making decisions to authorize the siting, development and operation of renewable
energy facilities development or other related structures, equipment or facilities within the Oregon Territorial Sea,
will be referred to as “the regulating agency” or “regulating agencies”.

Page 2 of 14
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b. Protect marine renewable resources, the biological diversity and functional integrity of
marine ecosystem, important marine habitat, areas important to fisheries, navigation,
recreation and aesthetic enjoyment as required by Statewide Planning Goal 19; and

¢. Promote direct communication and collaboration between an applicant’ for a state or
federal authorization for the siting, development and opetration of renewable energy
facilities and affected ocean users and coastal communities to reduce or avoid conflicts.
Agencies should encourage applicants to engage with local, state and federal agencies,
community stakeholders, tribal governments and affected users in a collaborative
agreement-seeking process prior to formally requesting autho zation to initiate a
project. :

d. Limit the potential for unanticipated adverse impacts%i)y requiring, as necessary, the use
of pilot projects and phased development to collect data and study the effects of the
development on the affected marine resources and uses.

B. Implementation Requirements

t or operation of renewable energy facilities
ly with the standards and procedural
nbed below. This 1ncludes the cables,

When considering a proposal for the pla ;

- development, state and federal agencies sh:
requirements in Part 5 of the Territorial Se.

* connectors or other transmission devices tha
between the separate components within a ren
4, Uses of the Seafloor for Telecommunication €
to the utility cables that transmit the electrical ene
on-shore substation.’

bles, Pipelines, and other Utilities, will apply
tgy from the renewable energy facility to the

1L iti Y it ated for renewable energy facilities development.

avoid, reduce ‘or mitigate the adverse effects of that development, and to protect:
renewable mari ources, biological diversity and functional integrity of marine
ecosystem, important marine habitat, and areas important to fisheries, as defined in
Statewide Planning Goal 19 Ocean Resources. (see appendix or map)

5 An applicant for a state permit, license, lease or other authorization for renewable energy facilities development
or other related structures, equipment or facilities will be referred to as “the applicant”.

§ The Department of State Lands pre-application requirements under OAR 141-140-0040 (Rules Governing the
Placement of Ocean Energy Conversion Devices on, in or over State-Owned-Land within the Territorial Sea)
requires applicants to meet with the agency prior to applying for a lease or temporary authorization.

7 The requirements in Part 2 of the Territorial Sea Plan, Making Resource Use Decisions, will not apply to the
evaluation, siting or operation of renewable energy development or other related structures, equipment or facilities.
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b. In Federal Waters:
Decisions to permit, license, or otherwise authorize renewable energy facilities
development within the waters and seafloor of the outer continental shelf adjacent to the
Oregon Territorial Sea will be reviewed by the Oregon Department of Land
Conservation and Development for consistency with the Oregon Territorial Sea Plan
and the applicable enforceable policies of the Oregon Coastal Management Program.
Federal actions affecting coastal uses and resources within the Oregon Coastal Zone
shall be supported by environmental studies and analysis, as prescribed below, to ensure
compliance with the enforceable policies of Oregon Territoridl:Sea Plan and the Oregon
Coastal Management Pro gram.8 ’ '

2. State Agency Review Process

State agencies apply the policies and provisions of the Territorial Sea Plan : s required to
conform to with ORS 196.485 Oregon Ocean Resources Management, and‘ RS 197.
State Agency Coordination agreements (OAR 660 Divisions 030and 03 1),;énd Goal 19
Ocean Resources.

The Department of State Lands shall 0%% rdli
leases, temporary use perrnlt easement

’ ﬁ’&vuonmental Quahty, Land

G ology and Mineral Industries, and
coastal local governments, and tr1ba1 governments as appropriate. These agen01es with the
addition of the regulating federal agencies, Wﬂl constitute the joint agency review team
described in subsection B.2 above. The Depar?h’fi’fé"’%t of Land Conservation and
Development will use its authority under the féderal Coastal Zone Management Act to
review the sy determination submitted by the applicant for federal authorization

:  facilities development to ensure the project is consistent with
:Oregon Coastal Zone Management Program, including the

A joint agency revie) ;eam as described below, shall be convened in order to facilitate the
coordination of stat\eﬁénd federal agencies as they apply their separate regulatory or other
authorized responsibilities to the review of a proposed renewable energy facility
development project. The team shall consist of the state and federal agencies with
regulatory or planning authority applicable to the proposed project and location, the
affected local jurisdictions, and may also include local interest groups and advisory

¥ The regulations for federal consistency with approved state coastal programs are prescribed in 15 CFR 930.
Energy projects are defined under § 930.123 Definitions as (¢) The term ‘‘energy project’” means projects related
to the siting, construction, expansion, or operation of any facility designed to explore, develop, produce, transmit
or transport energy or energy resources that are subject to review by a coastal State under subparts D, E, F or I of
this part.

Page 4 of 14
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1 committees. The review team will coordinate the agency review and comment on the
2 adequacy of the resource inventories and effects evaluations required under subsection B.4
3 Resource Inventory and Effects Evaluation Standards, below, NEPA environmental
4 assessments and environmental impact statements. The joint agency review team will also
5 consider the adequacy of the information provided for the operation plan, as required under
6 Section C. Operation Plan Development below, including the monitoring requirements,

7 mitigation measures, adaptive management plans, construction and operational performance
8 standards, or any other special conditions that may be applied pursuant to the lease, perm1t
9 . license or other authorization by the regulating state agency.

10

11 The regulating state agency shall require an applicant to provide documentation of their

12 communication and coordination efforts with local communities, interest groups and

13 ~ advisory committees. Those efforts shall, at a minimum, include information on the

14 proposed project operation protocols, response to emergencies and procedures for on-going

15 ‘communication as specifiéd in Section C. Operation glan Development below.

16 >

17 4

18

19 .

20

21

22

23

24

25

26

27

28

29 : ici ¢ e protection of resources, resource users and

30 iti Fer ubsection A.2, Policies. The evaluation will

31

32 evaluation will be used by the ﬁlenzmg agency to develop specific measures for

33 environmental protection and mltlgatlon measures to protect ocean uses, monitoring,

34 and adaptive management.

35

36 ¢. Use of Available Environmental Information.

37 Regulating agencies may allow the use of existing data and information from any

38 source when complying with the requirements for resource inventory and effects

39 evaluation. All data and information used for the inventory and evaluation, including

40 existing data from federal environmental impact statements or assessments, shall meet

41 the same standards of adequacy required for the inventory and the evaluation.

42

43

44 d. Inventory Content

45 . Regulating agencies shall request that the following factors be considered for inclusion

46 in the inventory to evaluate the magnitude of the proposed development, the likelihood

47 of the effects of the development, and the significance of the resources and uses that

48 may be affected by the development:

Page 5 of 14
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1)‘

2)

.. A) Site of the renewable energy facility;

3)

- O) Current velocmes

4)

7)

Page 6 of 14
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Proposed factors associated with the development, placement, operation, and
decommissioning of the project:

A) Location (using maps, charts, descriptions, etc.);

B) Numbers and sizes of equipment, structures;

C) Methods, techniques, activities to be used;

D) Transportation and transmission systems needed for service and support;

E) Materials to be disposed of and method of disposal;

F) Physical and chemical properties of hazardous materials, if any, to be used or
produced;

G) Navigation aids; and

H) Proposed time schedule.

Location and description of all affected areas{ inclu but not 11m1ted to:

B) Adjacent areas that may be affected by phy:fcal chang 3 currents and
waves caused by the facility; ia
C) Utility corridor transiting territorial sea and ocean shore; an
D) Shoreland facilities

Physical and chemical cofidi

A) Water depth;
B) Wave regime;

E) Meteorolo gical conditions; an;;
F) Water quality.

Bathymetry (bottom topography)

A) Critical marine hab1tats (see Deﬁmtlons),

B) Other marine habitats;

C) Fish and shellfish stocks and other biologically important species;

D) Recreationally or commercially important finfish or shellfish species;
E) Planktonic and benthic flora and fauna;

F) Other elements important to the marine ecosystem; and

(3) Marine species migration routes.

Cultural, economic, and social uses affected by the project including, but not
limited to:
A) Commercial and sport fishing;
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B) State or Federally protected areas;

C) Scientific research;

D) Ports, navigation, and Dredge Material Disposal sites;
E) Recreation;

F) Coastal Communities Economy;

G) Aquaculture;

H) Waste discharge;

I) Utility or pipeline corridors and transmission lines;

J) Military Uses; and

K) Aesthetic Resources.

8) Significant historical, cultural or archeological re

purposes of the evaluation, the determination of "reasonably foreseeabl
effects" shall be based on scientific evidence. The evaluation shall describe the
potential short-term and long-termyeffects of the proposed renewable energy facility on

coastal communities based on the iny:
considerations: %

1) Biological and Ecological Effects:
Biological and ecological effects include those on critical marine habitats and other

~ habitats, and on the species those hab upport. The evaluation will determine the
probability of exposure and the magnitude of exposure and response, as well as the
level of confidence (or uncertainty) in those determinations. The evaluation need not
discuss highly speculative consequences. However, the evaluation will discuss
catastrophic environmental effects of low probability. Factors to consider include,
but are not limited to:

A) The time frames/periods over which the effects will occur;

B) The maintenance of ecosystem structure, biological productivity, biological
diversity, and representative species assemblages;

C) Maintaining populations of threatened, endangered, or sensitive species;

D) Vulnerability of the species, population, community, or the habitat to the
proposed actions; and

E) The probability of exposure of biological communities and habitats to
adverse effects from operating procedures or accidents.

2) Current Uses:

Evaluate the effects of the development on current uses and the continuation of a
current use of ocean resources such as fishing, recreation, navigation, port act1v1tles
Factors to consider include, but are not limited to:

Page 7 of 14 ‘
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A) Local and regional economies;
B) Archeological and historical resources; and
C) Transportation safety and navigation

3) Geologic Hazards

Evaluate the potential risk to the facility, in terms of its vulnerability to certain
hazards and the probability that those hazards may cause it damage or interrupt
operation. Consider both the severity of the hazard and the level of exposure it
poses to the facility or its operation. Hazards to be considered should include the
scouring action of currents on the foundations and anchoring structures, slope
failures and subsurface landslides, faulting, tsunamis, and variable or irregular
bottom topography.

4. Cumulative Effects

Evaluate the cumulative effects of a project insconjunction with effects of past
projects, other current projects, and probable futiire projects. ? The report should
extrapolate the biological, physical, ands 01oeconom1c effects of the renewable
energy facility development to thosex ter renev%%ble energy facility
developments along the Oregon coast, Wﬁ 3 it

ieals ggtakmg into account the effects of
existing and future human activities and the r. 6nal effects of global climate
change.

f. Insufﬁclent/lncomplete Informatmn
An applicant may notﬁegbexable to obtaln or prov1de the 1nformat10n required by
subsection B.4 '

- project may haj
determines that t
enough to fulfill the'r
options:

mental resources and uses. When a regulating agency
provided by.the apphcant is not sufficient or complete
ubsection B. 4,' the agency has the following

1.. Agency Discretion 4 : ‘
The regulating agency m rminate the decision-making process or suspend the
process until the applicant provides the information.

2. Pilot Project :

The regulating agency may recommend that an applicant conduct a pilot project to
obtain adequate information and data and measure the effects. Pilot projects are
renewable energy facility developments which are removable or able to be shut
down quickly, are not located in sensitive areas, and are for the purpose of testing

? National Environmental Policy Act (NEPA), defining “cumulative effects” as: “the impact on the environment
encompassing the environmental (ecology, biology, physical) parameters and human dimension (economic, social,
etc.) which results from the incremental impact of the action when added to other past, present, and reasonably
foreseeable future actions regardless of what agency (Federal or non-federal) or person undertakes such actions
(40 CFR § 1508.7).

One measure of whether the information provided by an applicant is sufficient are the federal consistency
regulations under § 15 CFR 930.58 Necessary data and information (a) The applicant shall furnish the State
agency with necessary data and information along with the consistency certification.

Page 8 of 14
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new technologies or locating appropriate sites. The agency's decision to allow the
use of a pilot project is for the purpose of obtaining the data and information
necessary to fulfill the requirements of subsection B.4., and shall be based on the
following approval criteria:

A) The exclusive purpose of the proposed pilot project shall be to provide
information on the performance, structural integrity, design and environmental
effects of a specific renewable energy technology or its supporting equipment
and structures. '
B) Adequate inventories of baseline conditions, as required by subsection 4(d)
above, shall be completed by the applicant prior to cting the pilot project.
'C) The risk of adverse effects from the project sh; ignificant, because: -

—_

unities and habitats; or
habitats to the

of low probability of exposure of biol

2. of low sensitivity of the biological communitie
exposure;

3. or the effects of exposure to sensitive commumtles bitats will be

insignificant.

alteration or shutdown in the e%*‘
environmental effect.

rk Plan he applicant shall provide 3 written work plan which will
ut n@t ‘be limited to the following: !

1st of the information needed to satisfy the requirements of subsection
B.4. above.

2. Specific pilot project objectives to obtain the needed information and an-
explanation of how the study or test design will meet the objectives.

3. Description of study or test methods to meet the objectives, such as:
(a) Literature review;

1 pilot projects that are authorized under the standards and conditions of this subsection 6 (b) are not required to
fulfill the requirements of Section C below. The standards and requirements of Section C will apply to an ‘
application for authorization to expand the pilot project from a short-term limited scope facility to a commercial
operation scale facility.

Page 9 of 14
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(b) Collection of any needed baseline data;

(c) Hypotheses to address the study objectives;

(d)  Descriptions of field sampling and data—analyses methods to be
used; and

(e) Use of adequate controls to allow the effects of the proposed
action to be separated from natural fluctuations in resources and habitats.

4. Supporting documentation demonstrating that the study design is
scientifically appropriate and statistically adequate to address the research
objectives.

g. Test Facility »
Applications for a permit, license, or other authorization for the installation and use of
an experimental or test device at the Northwest National Marine Renewable Energy
Center Mobile Test Berth Site zone, are not subject to the requirements*of Section B.
See Section D Northwest National Marine Renewable Energy Center Mobile Test Berth -
Site, below for the specific requf‘ﬁ; nts for the use to these facilities.

for a state or federal permﬁ
development. The operati i

conditions of permit or license ap ,
effects, maintenance and safety, op

A
shall be designed to prevent or mitigate’harm or damage to the marine and coastal environment
and at a minimum shall include the followmg 1nformat10n

nal failure and incident reporting. The operation plan

1. Phased Development Plan
The regulating agency may require that a facility be developed in phases in order to
determine whether the environmental effects of the structures and the operation of the
facility are consistent with the inventory and effects evaluation conducted under subsection
B.4. The requirements for an operation plan listed in this subsection would apply to each
stage of the phased development so as to account for any changes in design, technology or
operation that may result from monitoring the initial phase of the operation.

A facility that has been developed to the full extent of its design and operating capacity
may, during the lifetime of its authorization, require systematic improvements to the
technology, structures and operational procedures that were originally authorized. The
regulating agency will require a new facility development plan, as appropriate and

Page 10 of 14
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[\
W

1 necessary, to provide the data and information for the redevelopment and operation of the
2 new facility components.
3
4 2. Facility Development Plan
5 A plan is required that describes the physical and operational components of the proposed
6 facility and must contain, at minimum, detailed technical information, data, protocols and
7 references for:
8 .
9 a. Structural and project design, fabrication, anchoring and installation information;
10 o | A
11 ~ b. All cables and pipelines, including lines on project easements;
12 :
13 c. A description of the deployment activities;
14 .
15 d. A listing of chemical products used;
16 : S
17 e. A description of vessels, vehicles, aircraft and the trargsit lanes that will be used;
18 . o
19 f. A general description of the operating procedur
20
21 g. Construction schedule; and
22 B
23 h. Other information as required by the Department of State'Lands.
24 '
26 3. Project Operation P;,l n
27 The operation plands required that describes, at a minimum, information regarding the
28 routine environmental momton fety management and emergency response procedures,
29 facility inspections, and the dec «0f the development. The operation plan
30 should explain the procedures and me s that will be employed so that the facility
31 will comply with regulatory standards and other conditions of permit or license approval
32 related to water and air quality, envi simental protection and mitigation, facility
33 maintenance and safety, operational failure and incident reporting. An operation plan will
34 include the following information:
35
36 a. Contingency Plan:
37 A plan is required to describe how the facility operator will respond to emergenc1es
38 caused by a structural or equipment failure due to human error, weather, geologic or
39 other natural event. The plan should include a description of the types of equipment,
40 vessels and personnel that would be deployed, the chain of command or management
41 structure for managing the facility repairs, recovery or other forms of remedial action,
42 and the process and timeline for notification of state and federal authorities.
43
44 b. Imspection Plan:
45 A plan is required to provide for the implementation of a routine inspection program to
46 ensure the mechanical, structural and operational integrity of renewable energy
47 development facilities and other related structures, equipment or facilities. In addition,
48 unscheduled inspections are to be required after any major geologic event such as a

Page 11 of 14
OPAC Documents, June 8, 2009 Page 59 of 174



—
OOV A WN -

L W W W LW W WIERNDNDNDDNDNDDNDNDND P L = e e 2
QNP WP OOURXITANNPAEWLWNNRP, OOV N A WN -

37
38
39

Part 5.5 clean 06/04/09-"

subduction zone earthquake or major storm event, to ensure continued operational
safety and environmental protection.

¢. Monitoring Plan: - :
A plan is required to provide for the implementation of a routine standardized
monitoring program for potential impacts on specific resources as specified by the
resource inventory and effects evaluation. The operator is required to monitor activities
related to the operation of the facility and demonstrate that its performance satisfies
specified standards in its approved plans. Monitoring shall be sufficient to understand
the short-term and long-term effects of the actions on the affected resources and uses.
Plans for monitoring must include, at a minimum:

1) A list of the information needed to satisfy an

r
2) Specific study objectives to obtain the needed nformatigniand explanation of

how the study design will meet the objectives. <

3) Description of study methods to meet the objectives, such as:

A) Literature review;
B) Collection of needed Baseline data;

C) Hypotheses to address th Jobjectives;
D) Descriptions of field samplin nd:data-analyses methods to beused; and
E) Use of adequate controls, si ch ascon] ites, to allow the effects of the

proposed action to be separated. tuations in resources and
habitats. % ‘

4) The monitoring plan will include s@”pfé?rtmg documentation demonstrating that

the study design is scientifically appropriate and statistically adequate to address

}plan will include a description of the method that will be used to
iver data and analyses information to the authorizing state agency
ely and efficient manner." o ‘

SrEViewW in

d. Adaptive Management Plan
An adaptive management plan is required to provide a mechanism for incorporating
new findings and new technologies into the operation and management of the project.

12 Standardized monitoring protocols would result in data sets that are comparable and transferable among sites
and technologies. The protocols would include a Before, After, Control, Impact (BACI) experimental study
design.

13 Example: the data and analysis will be applied to determine if conditions meet the standard established under
the Oregon Department of Environmental Quality Biocriteria OAR 340-041-0011, as; Waters of the State must be
of sufficient quality to support aquatic species without detrimental changes in the resident biological communities.
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Part 5.5 clean 06/04/09

The adaptive management plan shall include performance standards that are based on
results of the resource inventory and effects evaluation and incorporated in the study
design of the monitoring plan as described in subsection 2 (c.) above. Processes for
how adaptation measures are applied to the operation of the project will be explained in
the plan. When the monitoring results show that the performance standards are not
being met due to the operation of the facility, adaptation measures designed to bring the
operation into compliance with the performance standard will be applied to the
operation of the project. Processes for how adaptation measures will be applied to the
operation and management of the project will be explained in the adaptive management
plan. The adaptive management plan should account for: :

1) Variable conditions in the marine environment;

4) Data and information provided by research and from other sour:

5) New technologies that would provide for greater protection of ocean resources;

6) Ocean fisheries, or other ocean uses from adverse effects and operational
conflicts; and

7) lative effects.

An applicant is required ing the facilities to be removed; a

scription of the removal methods; description of
site clearance activities; plans ansporting and disposing of the removed facilities; a
description of those resources, ¢ Ons, and activities that could be affected by or could
affect the proposed decommissioning activities; results of any recent biological surveys
conducted in the vicinity of the structure and recent observations of marine mammals at the
structure site; mitigation measures to protect archaeological and sensitive biological
features during removal activities; and a statement as to the methods that will be used to
survey the area after removal to determine any effects on marine life.

. Financial Assurance Plan: g

The applicant must provide a financial assurance compliance plan that describes their
ability to comply with the state regulating agency requirements for financial assurance
instruments to guarantee performance, and any other financial terms and conditions that
may be applied. Wave energy facilities or devices shall comply with the requirements of
ORS 274.867 Wave energy; financial assurance; rules, and any administrative rules issued
by the Department of State Lands to implement this statutory authority.
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1 5. Agreements: :
2 Applicants are encouraged to communicate with traditional ocean users and stakeholders
3 with an interest in the area of the proposed project to address issues of concern. Applicants
4 are encouraged to memorialize agreements with those ocean users and stakeholders on the
5 specific actions that will be taken by the applicant to address their issues of concern.
6
. :
8 B .
9 D. Northwest National Marine Renewable Energy Center Mobile
10 Test Berth Site
11 '
12 1. Test Berth Site Plan
13 The Northwest National Marine Renewable Energy Center has obtained the required
14 permits, lease, and authorizations to conduct short-terim
15
16
17
18 Applications for a permit, license, or other authorization.
19 experimental or test device at the Northwest National'M
20
21
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. MEMORANDUM
to: OPAC Members
| from: Paul Klarin
re: Reference Guide to Draft Part S of the TSP

The Part 5 draft document is mostly derived from exisﬁng state authorities, and its been
suggested that do a mark-up the draft Part 5 document to indicate where it reflects them.
The three primary authorities upon which draft Part 5 is based are; ORS 196 Oregon
Ocean Resources Management, Statewide Planning Goal 19 Ocean Resources, and the
Territorial Sea Plan. In addition, the regulatory authorities that the Department of State
Lands implements, as well as those of other various agency authorities, are also reflected
in the draft. After beginning the mark-up exercise and seeing how often those authorities
are either directly incorporated or reflected, and how often they overlap, I realized the
multi-color coded comment-laden document would require its own explanation.

In order to prevent a situation where we spend our time discussing the origins of Part 5,
and not the content itself, I decided that the exercise was not worth the effort. As an
alternative, I am providing this memo as a short-hand reference guide. Though you all
have copies of the complete text of the Territorial Sea Plan, Goal 19, ORS 196, etc., it is
often difficult to find the salient parts of those texts when you need them. So I have
selected many of them and incorporated them into this memo. Ihave also shaded certain
sections which are either directly reflected or provide important guidance for particular
sections of the draft Part 5 .

OREGON OCEAN RESOURCES MANAGEMENT

196.415 Legislative findings for ocean resources management. The Leglslatlve
Assembly finds that:

(1) The Pacific Ocean and its many resources are of environmental, economic,
aesthetic, recreational, social and historic importance to the people of this state.

ey Exploratron development and productron of ocean resources hkely to result from -
'_both federal agency programs in federal waters of the outer contmental shelf and

initiat i ; ﬁémes within state waters will increa chance of conﬂrctmg
demands on ocean resources for food, energy and minerals, as well as waste disposal and

assimilation, and may jeopardize ocean resources and values of importance to this state. |

(3) The fluid, dynamic nature of the ocean and the migration of many of its living
resources beyond state boundaries extend the ocean management interests of this state
beyond the three geographic mile territorial sea currently managed by the state pursuant
to the federal Submerged Lands Act.
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(%) Existing federal laws, the Coastal Zone Management Act of 1972, the Coastal =
Zone Act Reauthorization Amendments of 1990, the Magnuson Fisheries Management

- and Conservation Act of 1976, as amended, and the Outer Continental Shelf Lands Act:of
1978, recognize the interests of coastal states in management of ocean resources in
federal waters and provide for state participation in ocean resources management -«
decisions. The Coastal Zone Act Reauthorization Amendments of 1990 require that all |
éfederal' coastal activities affecting natural resources, land uses and water uses in the
?coastal zone must be consistent with the federally approved Oregon Coastal Management
Program. ' BLEC,

196.420 Policy. It is the policy of the State of Oregon to:

(1) Conserve the long-term values, benefits and natural resources of the ocean both '
W1th1n the state and beyond by giving clear priority to the proper management and ¢
§pro’cectlon of renewable resources over nonrenewable TEeSOUICes; :

(2) Encouragefocean "reso’ur,cves ;developmentz whieﬁ i-s‘enVironmentally soundiand:
economically beneficial to adjacent local governments and to the state;

__(5) Encourage research and development of new, innovative marine technologies to
study and utilize ocean resources; and

196.453 Project review panels; guidelines. (1) The Ocean Policy Advisory Council may
establish project review panels to address and coordinate the interests of state, federal and»

local governments in specific development proposals

(2) The council may adopt guidelines to es’cabhsh criteria to create rev1ew panels and
determme the scope of the activities of the panel : :

= _'(3) A panel shall not have any authonty 1ndependent of the council. The authonty of
any panel shall be that granted to it by the council. [1991 ¢.501 §16; 2003 ¢.744 §11] -

196.471 Territorial Sea Plan review requirements. (1) The Land Conservation and
Development Commission shall review the Territorial Sea Plan and any subsequent
amendments recommended by the Ocean Policy Advisory Council to either the
Territorial Sea Plan or the Oregon Ocean Resources Management Plan and make findings
that the plan or amendments:

"v'."'(a)” Carry'-oﬁt" fh‘e‘pdiiéiéé"éfbk“s 196.405t0 196.515;and

(b) Are con51stent with applicable statewide planmng goals, with emphasis on the
four coastal goals. .

196.485 State agency coordination requirements; incorporation of plans. (1) Ifa
state agency incorporates the Oregon Ocean Resources Management Plan and Territorial
Sea Plan by reference in its coordination program and, upon a finding by the Land
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Conservation and Development Commission that the agency has amended its rules,
procedures and standards to conform with the objectives and requirements of the plan and
Territorial Sea Plan, the state agency shall satisfy the requirements of state agency
planning and coordination required by ORS 197.180 for ocean planning.

| (2) If a state agency does not 1ncorporate the plan or Terrltonal Sea Plan in its

Statewide Planning Goal 19: Ocean Resources

To conserve marine resources and ecological functions for the purpose of providing long-
term ecolog1ca1 economic, and social value and benefits to future generatlons To carry

ean resources.

Information and Effects Assessment Required

Prior to taking an action that is likely to affect ocean resources or uses of Oregon’s
territorial sea, state and federal agencies shall assess the reasonably foreseeable adverse
effects of the action as required in the Oregon Territorial Sea Plan.

Implementation Reduirements
1. Uses of Ocean Resources

1at are reasonably likely to
ca in such a manner as to:

: feder ,,', agenoles shall f’ "a 1

a. mamtam and where approprlate restore the long-term benefits derived from
renewable marine resources;

b. protect:

1.) renewabl
of develop“ nent of
actlons

‘ ecosystern

flmportant marine habitat, 1nclud1ng estuanne habitat, which are areas and
associated b1ologlc communities that are:

a.) important to the biological viability of commercially or recreationally caught
species or that support important food or prey species for commercially or
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recreationally caught species; or
b.) needed to assure the survival of threatened or endangered species; or

c.) ecologically significant to maintaining ecosystem structure, biological
productivity, and biological diversity; or

d.) essential to the life-history or behaviors of marine organisms; or

e.) especially vulnerable because of size, composition, or location in relation to
chemical or other pollutants n01se physical disturbance, alteration, or
harvest; or

f.) unique or of limited range within the state; and

a. ) areas of hlgh catch (e g hlgh total pounds landed and high value of Ianded
catch); or

b.) areas where highly valued fish are caught even if in low abundance or by few
fishers; or

c.) areas that are important on a seasonal basis; or

d.) areas important to commercial or recreational fishing activities, including
those of individual ports or particular fleets; or

e.) habitat areas that support food or prey species important to commercially and
recreationally caught fish and shellfish species.

c. Agencies, through programs, approvals, and other actions, shall
1.) protect and encourage the beneficial uses of ocean resources--such as navigation,
food production, recreation, aesthetic enjoyment, and uses of the seafloor--
provided that such activities do not adversely affect the resources protected in
subsection 1.; above; avoid, to the extent possible, adverse effects on or
operational conflicts with other ocean uses and activities; and

2.) comply with applicable requirements of the Oregon Territorial Sea Plan.

2. Management Measures

Management measures for ocean resources and uses shall be appropriate to the -
circumstances and provide flexibility for future actions. Such management measures
may include:

a: Adaptlve Management: to adapt management programs to account for variable
conditions in the marine environment, the changeable status of resources, and individual
or cumulative effects of uses;

b. Cond1t1on Approvals or Actlons to place conditions or limit actions to protect or
shield other uses and resources;

I tergovermnental Coordination and Cooperatlon to coordmate integrate, and co-
manage programs and activities with all levels of government, including Indian tribal
governments;
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e. Public Involvement: to involve the public and affected groups in the process of
protecting ocean resource, especially through public awareness, education, and
1nterpret1ve programs,;

g Precautlonary ) oach to take a precautionary approach to dec1s1ons about marine
resources and uses when information is limited. :

State and federal agen01es when approvmg or taklng an actlon that could under unforeseen
circumstances, result in significant risks to ocean resources and uses, shall, in coordination
with any permittee, establish appropriate contingency plans and emergency procedures to be

followed in the event that the approved activity results in conditions that threaten to damage
the marine or estuarine environment, resources, or uses.

Territorial Sea Plan

Part One (G) Ocean Management Goals and Policies

Policy 1: Scope of Authority:

It is the policy of the State of Oregon that all local, state, and federal plans, programs, and

activities that affect the resources and uses of the Oregon territorial sea shall:

A. be developed, managed, and conducted to maintain and, where appropriate, restore the
long-term benefits derived from Oregon’s renewable marine resources;

B. meet the requirements of the Territorial Sea Plan for inventory information and

effects-analysis; '

in; pohcy items 1-4, above
Pollcy 3: Management Measures
A. It is the policy of the State of Oregon that management measures for ocean Tresources
and uses shall be appropriate to the circumstances and provide flexibility for future
actions. Such management measures include:
1. Cumulative Effects Assessment: to act with regard for the accumulated
consequences or effects of activities in the environment that may occur at a distance,
over time, or in combination with other actions;
. Adaptive Management: to adapt management programs to account for variable
conditions in the marine environment, the changeable status of resources, and
individual or cumulative effects of uses;
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3. Conditional Approvals or Actlons to place conditions or limit actions to protect
or shield other uses and resources;

4. Special Management Area Plans: to develop management plans for certain
marine areas to address the unique management needs for resource protectlon
resource utilization, and interagency cooperation in the areas;

5; Intergovernmental Coordination and Cooperation: to coordinate integrate, and
co-manage programs and activities with all levels of government, including coastal
Indian tribal governments;

6. Regional Cooperation and Governance: to cooperate with other coastal states,
“countries, organizations, and federal agencies within the larger marine region to
address common or shared ocean resource management issues.

7. Pubhc Involvement to involve the public and affected groups in the process of
protecting ocean resource, especially through public awareness, education, and
interpretive programs.

8. Contingency Plans: to require contingency plans and emergency procedures for
activities or operations that may result in damage to the marine or estuarine
environment.

9. Precautionary Approach: to take a precautionary approach to decisions about
marine resources and uses when information is limited.

‘Pa”l}f.de: Mﬁk;nsr Resource Use Decisions =~ - o
A. Resource Inventory and Effects Evaluatlon ALL (the entlr section applies)

Chapter 274 — Submersible and Submerged Lands

274.867 Wave energy; financial assurance; rules. (1) In accordance with applicable
provisions of ORS chapter 183, the Director of the Department of State Lands may adopt
rules for the authorization of wave energy facilities or devices.

(2) Unless exempted under rules adopted by the director under this section, an owner or
operator of a facility or device sited within Oregon’s territorial sea, as defined in ORS
196.405, that converts the kinetic energy of waves into electricity shall maintain cost
estimates of the amount of financial assurance that is necessary, and demonstrate
evidence of financial assurance, for:

(a) The costs of closure and post-closure maintenance, excluding the removal of
anchors that lie beneath submerged lands in Oregon’s territorial sea, of the facility or
device; and

(b) Any corrective action requ1red to be taken at the site of the facﬂ1ty or device.

(4) In adopting rules to implement the provisions of this section, the director may specify
policy or other contractual terms, conditions or defenses necessary to establish evidence
of financial assurance.
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Excerpts from the Territorial Sea Plan

Part One: Ocean Management Framework
A. History of Ocean Planning in Oregon
B. The Ocean Policy Advisory Council
C. Oregon's Territorial Sea
D. Laws and Legal Authorities Affectmg Ocean Management
~E. Ocean Management Agencies
F. Plan Implementation
G. Ocean Management Goals and Policies (2001)

Part Two: Making Resource Use Decisions
A. Resources Inventory and Effects Evaluation
B. Joint Review Panels (JRPs)
C. Local Government Consultation

Part Four: Uses of the Seafloor
A. Telecommunication Cables, Plpelmes, and Other Utilities

Prepared by Paul Klarin
Oregon Coastal Management Program

February 2009
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Oregon Territorial Sea Plan
Adopted 1994

PART ONE: |
Ocean Management Framework

A. HISTORY OF OCEAN PLANNING IN OREGON

Ocean planning in Oregon has evolved from strong public interests in coastal use and protection
that began long before statehood This historic concern for the coast has involved several
Governors, the Oregon Legislature, and, as always, a vocal and active public.

1. Before 1973

Oregon's ocean shore has always been a vital part of the Oregon way of life. Native people lived
on the Oregon coast for thousands of years, sustained by a rich, steady supply of food in marine
waters and along the shore. The long sandy beaches were integral pathways for journeys between
rivers. Early trappers and settlers in the Oregon country customarily used the ocean shore for
travel and recreation long before automobiles came to the Oregon coast in the early 1900s.
Railroads took "weekenders" to Seaside, Gearhart, and Newport. In some places the beach
served as highway until completion of the Coast Highway in the mid-1930s. Governor Oswald
West proposed, and the 1913 Oregon Legislature agreed, that the ocean shore, between low and
ordinary high tide be officially designated a public highway to ensure that the ocean-front
tidelands were retained in public ownership. Over the years Oregonians assumed that all the
beach belonged to the public. But in the mid-1960s some coastal property owners asserted their
ownership of the dry sand beaches. Out of a growing public concern that public use of beaches
would be lost, Governor Tom McCall and the 1967 Oregon Legislature forged and passed
Oregon's famous "Beach Bill" that created a public recreation easement across private dry sand
beach areas. The law has been upheld in landmark court cases (as recently as March 1994, the
United States Supreme Court refused to hear an appeal related to an Oregon Supreme Court
Decision upholding the law).

The citizen alliances that formed to support the Beach Bill also began to express concerns about
Oregon's coast in light of increasing development of coastal areas and destruction of estuaries,
shorelands, and the like. The 1971 Legislature established the Oregon Coastal Conservation and
Development Commission, made up principally of coastal officials and citizens, and charged it
with preparing a plan for the Oregon coast. The OCC&DC addressed many issues, including use
of the ocean shore and ocean waters of the continental shelf. And although the OCC&DC was
eclipsed by the statewide planning program begun in 1973, it laid the foundation for policies on
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the management and protection of all coastal resources, including the ocean. Thus, the public
concerns for the use of the beaches led to the first efforts to create ocean management policies.

2. 1973-1987

In 1973 the legislature established a statewide land-use program and created the Land
Conservation and Development Commission (LCDC) to develop a set of statewide planning
goals to guide local government planning and state agency programs. Parts of this statewide
program are keystone elements of Oregon's ocean planning program as well, such as citizen
involvement, local government planning, and state agency coordination. Some 14 statewide
goals were adopted in late 1974. In 1976 LCDC adopted four specific coastal planning goals:
Goal 16, Estuarine Resources; Goal 17, Coastal Shorelands; Goal 18, Beaches and Dunes; and
Goal 19, Ocean Resources. These four coastal goals were derived from the earlier work of the

OCC&DC.

The Ocean Resources Goal (Goal 19) was developed amid national concerns about federal
offshore oil and gas drilling as well as regional concerns about foreign fishing fleets and over-
fishing on or near the US continental shelf. Accordingly, the Ocean Resources Goal established
a priority for renewable resources, emphasized optimum-yield management for fisheries, and
established a decision-making process that required adequate inventory information and the
assessment of impacts from development actions.

The statewide goals created a framework for carrying out the legislative mandate for a consistent,
comprehensive statewide land-use planning program. Cities and counties were required by law
to prepare and adopt comprehensive land-use plans that complied with the statewide goals.
Similarly, state agencies were required to develop "agency coordination” programs to meet the
Goals and coordinate their functions with local planning. Between 1973 and 1987 the state's
land-use program emphasized completion of local city and county land-use plans to meet land
development and urban growth issues covered by Goals 1-18.

Because ocean issues were beyond local government authority and generally not of concern, the
plans of coastal local governments did not address ocean resource issues or Goal 19 and the
LCDC gave little direction to state or federal agencies regarding the implementation of Goal 19.
However, federal initiatives in the early 1980s to create a 200-mile-wide U.S. Exclusive
Economic Zone, lease for deep-sea mineral resources, and explore for oil and gas on the outer
continental shelf caused Oregon to pay close attention to Goal 19 and how it might be applied.
By early 1987, an administrative rule for Goal 19 was prepared but not adopted because the 1987
legislature established the Ocean Resources Management Task Force to prepare a plan for ocean-
resources management. Thus LCDC deferred preparing Goal 19 rules pending development of
the Ocean Plan by the Task Force.

3. 1987-1991

Two major activities dominated the second phase of ocean planning: 1) preparation of a broad
framework plan addressing ocean resources within the 200-mile U.S. EEZ off Oregon, and 2)
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responding to federal oil and gas lease sale proposals for the Outer Continental Shelf off
Washington and Oregon. The Ocean Task Force developed the Oregon Ocean Resources
Management Plan (Ocean Plan) in 1990, which the LCDC subsequently adopted as part of the
state's coastal management program as required by law (see Part One Section D.2. for an
explanation of the Ocean Plan; see Appendix G for policies of the Ocean Plan). The plan built
upon the subject matter addressed by the Ocean Resources goal but-although richer in detail,
broader in scope, and more explicit-in policy direction-still did not provide detailed guidance to
administer Goal 19 or tell how specific areas or activities in Oregon's territorial sea should be
managed. A principal recommendation of the Ocean Task Force to the Oregon Legislature was
to create an Ocean Policy Advisory Council to prepare a plan for the territorial sea.

Historical Roots of Oregon's Territorial Sea Plan

Before 1973

"Beach Bill" & 0.C.C.& D.C.
e public access to beaches
s coastal protection

s coastal conservation

1973 - 1987

ORS 197 Oregon Land Use Program
o Statewide Planning Goals 1-19

o Local Planning Programs

» State Agency Programs

1987 - 1991

ORS 196 Creates Ocean Task Force
to Develop Ocean Plan

e Ocean Stewardship Area

Marine Habitat Protection

Ocean Resources Policies
Territorial Sea Plan Needed

Ocean Policy Advisory Council

1991 - 1994

ORS 196 Amended: '
» Creates Ocean Policy Advisory Council
s [nitial Territorial Sea Plan Prepared

Future: 1994 ?
o Territorial Sea Plan Additions and
Amendments
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During this 1987-1991 period, areas of the federal Outer Continental Shelf off Washington,
Oregon, and California were scheduled by the federal government for potential oil and gas leases.
In addition, intense interest developed in exploring and potential mining for strategic minerals
off the southern Oregon coast in both state and federal waters. Other concurrent concerns arose
over conflicts between Steller sea-lion habitat and the sea-urchin dive industry. Together, these
issues provided much of the focus and impetus for the Ocean Plan.

4. 1991-1994

The 1991 Oregon Legislature established the Ocean Policy Advisery Council (OPAC) to, among
other duties, prepare a plan, by July 1, 1994, for managing the resources and activities in the
state's territorial sea. The management-oriented Territorial Sea Plan is very different from the
policy-oriented Ocean Plan in that it provides detailed guidance to state and federal agencies in
managing the area from 0-3 miles while, by contrast, the Ocean Plan addressed the entire 200-
mile US Exclusive Economic Zone with emphasis on an ocean stewardship area (0-50 miles)
generally covering the continental shelf and slope.

After the OPAC completes the Territorial Sea Plan in mid-1994, it will be submitted to the
LCDC, which will review it against the statewide planning goals and state law and then adopt it
as part of the state's Coastal Management Program. The LCDC will, in turn, submit the plan to
the Office of Ocean and Coastal Resources Management, within the National Oceanic and
Atmospheric Administration, for review and approval as an amendment to Oregon's federally
approved Coastal Management Program. '

5. Beyond 1994

The Council was unable to address many ocean-resource management issues during preparation
of the initial plan. Therefore, the Council will continue to refine and add to the Territorial Sea
Plan through plan amendments and updates to address such issues as kelp-reef special-area
management, mariculture, seabed leasing, marine water quality and sewerage outfalls, dredged
material disposal, ocean structures, oil and gas exploration, marine minerals, and ocean hazards.
- The Council is charged by law with providing the Governor with policy advice on ocean matters
including new ones that will undoubtedly emerge over time.
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Oregon Territorial Sea Plan
Adopted 1994

PART ONE:
Ocean Management Framework

B. THE OCEAN POLICY ADVISORY COUNCIL

The 1991 Oregon Legislature created the Ocean Policy Advisory Council to provide a means of
coordinating and creating ocean policy for the state and to prepare a plan for managing the
resources and uses of Oregon's territorial sea. The Council's role and membership composition
reflects the success of its predecessor, the Oregon Ocean Resources Management Task Force,
1987 - 1990, which recommended this on-going Council structure to the Legislature..

1. Membership

Membership on the Ocean Policy Advisory Council is specified in law (ORS 196.438). Current
Council positions and membership may be viewed at **** lcd/coastal opacmembers.doc **%%*,

2. Planning Process
a. Council Process

The Council began work in early March, 1992, with a two-day workshop at the University of
Oregon Institute for Marine Biology in Charleston. During Phase One of its work, the Council
met five times over eight months and developed internal procedures, reviewed the Oregon Ocean
Resources Management Plan to scope a short list of planning issues to address in the Territorial
Sea Plan, and held a series of eight public workshops in the fall of 1992: Brookings, Port Orford,
North Bend, Yachats, Newport, Lincoln City, Tillamook, and Seaside. These sessions provided
the public with the opportunity to learn about the Council and for the Council to gain information
about ocean resource concerns and issues that the Council or member agencies should address.

In the end, the Council chose to focus on two major issue areas: rocky shores and administrative
procedures for making ocean-resource decisions.

During Phase Two, Plan Development, the Council met four times beginning in January, 1993, to
review and approve work being developed by staff and working groups. Working groups met
frequently to develop plan materials. At its August 20, 1993, meeting, the Council approved
draft plan material for initial review by the public. The Council held three public workshops in
late November, 1993, in Tillamook, Newport, and North Bend.
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Phase Three, Plan Refinement, was a period of intense work by working groups. The Council
met twice to review proposed improvements and amendments to the draft plan. At its March 11,
1994, meeting the Council approved revised plan material to be published for public review in
May and June, 1994. The Council held three public meetings to hear comment in Tillamook,
Bandon, and Newport. The Council reviewed all comments at its June 17, 1994, meeting, and
identified several remaining issues to be resolved. The Council adopted the plan August 12,

1994. ‘ '

All Council meetings were and are open to the public; all were videotaped and tapes are available
for review.

b. Planning Considerations

The Council used the following considerations in determining which issues to address in the
initial Territorial Sea Plan, and will use these same considerations to determine whether to

address future management issues.

1.) Identified in the Ocean Plan: the issue is specifically referenced in the Ocean Resources
Management Plan as stated problem that should be addressed by the Ocean Policy Advisory
Council in preparing the plan for the territorial sea;

2.) Within the Territorial Sea: the issue specifically encompasses a problem of management
of ocean resources or uses within the state's territorial sea seaward of the beach zone line and is

within the state's purview to address;

3.) Aninteragency problem: the issue involves more than one agency or jurisdiction of
government and requires Council action to mediate and address;

4.) Achievable results: Council action may prevent management problems and/or lead to a
foreseeable improvement in management of Oregon's territorial sea;

5.) Information base: the issue has data and information available to support Council action
on the issue or problem;

6.) Consequences of not addressing the issue: the issue may have substantial economic,
environmental or legal costs or consequences if not addressed by the Council.

c. A Short List

The Council considered a lengthy list of issues identified in the Ocean Plan, heard at public
workshops, and identified by Council members at their initial workshop. These issues included:

e Administrative Rules for Statewide Planning Goal 19, Ocean Resources
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.o Marine Birds and Mammals Habitat Areas (Rocks and Reefs)
o Intertidal Areas (Marine Gardens)

e QOil Spill Response

e Marine Water and Air Quality

e Leases for Marine Plants and Animals

o Artificial Reefs

» Recreation and Cultural Resources

. i)redgéd Materials Disposal

e Marine Minerals

e Opverall Policies (Stewardship, Conservation, Habitat Protection)
¢ Oil and Gas Development

. Littpral Cell Management (Coastal Hazards)

¢ Beaches and Dunes

From this list, the Council narrowed to a "short list" of planning issues composed of two broad
items: ' o

» the need for administrative procedures to guide future decision-making by the Council with
emphasis on interpreting and applying the requirements of Statewide Planning Goal 19,
Ocean Resources;

» the need to address a bundle of nearshore resource protection and use issues under the
umbrella heading of "rocky shores."

As work on these two topics progressed, a third "issue" emerged, 1.e. the need to include a
management framework to explain and clarify the linkages among and between the various ocean
laws, programs, and policies already in place in Oregon.

d. The "Initial" Territorial Sea Plan

The Oregon Legislature anticipated that not all topics or issues could be addressed during the
time period established for the Council to develop the Territorial Sea Plan. Chapter 576, Section

OPAC Documents, June 8, 2009 Page 77 of 174



15, Oregon Laws is entitled "Initial Territorial Sea Plan." The Council, too, developed the
Territorial Sea Plan with the understanding that the issues not included on the short list remain to
be addressed in subsequent phases of planning work and that new issues will arise over time that
will need to be addressed. Thus, this Territorial Sea Plan is a reflection of the on-going process
of planning for and managing resources and uses of the ocean. The Council will amend and
update the plan through a process described in Part One, Section F.2.

e. The Territorial Sea Plan and Ocean Fisheries

The principal focus of the Territorial Sea Plan is the conservation and protection of marine
habitat through clear procedures and standards for making decisions. Neither the Oregon
Legislature nor the Ocean Policy Advisory Council intends the Territorial Sea Plan to be an
ocean-fisheries management plan or the Council to assume fisheries regulation and management.
However, marine habitat conservation considerations may affect some ocean-fisheries
management decisions of state or federal agencies. In that event, Council decisions relative to
marine habitat and resource conservation will provide policy direction for the Department of Fish
and Wildlife and other fishery-management bodies. The Council will expressly avoid specific
fishery management regulations and will instead rely on the agencies with fishery jurisdiction to
work with industry on fishery-program changes needed to conform to standards in the Territorial

Sea Plan.
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Oregon Territorial Sea Plan
Adopted 1994

PART ONE:

Ocean Management Framework

C. OREGON'S TERRITORIAL SEA

1. Oregon's Seaward Boundary
Oregon, along with nearly every other coastal statel, has jurisdiction over the seabed and its

resources out to three geographical (or nautical) miles2 and sometimes further if offshore islands -
or rocks provide a more seaward point for measurement. First proposed in 1793 by then-
Secretary of State Thomas Jefferson as a "temporary" seaward boundary for the United States,
state jurisdiction over this so-called "territorial sea” was finally established by Congress in the
1953 Submerged Lands Act (43 USC 1301-1315). This three-mile ribbon of ocean, comprising
about 1,000 square miles, is Oregon's ocean area covered by this Territorial Sea Plan.

The term "territorial sea” is not used in the Submerged Lands Act. Instead, that act confirmed
that the seaward boundary of a coastal state consists of "a line three geographical miles distant

from its coast line.3" "Coastline" is defined as "the line of ordinary low water along that portion
of the coast which is in direct contact with the open sea and the line marking the seaward limit of
inland waters." A 1986 Opinion of the Attorney General, State of Oregon (No. 8182, November
13, 1986), noted that " the determination of the exact location of a state's boundary (is) a complex
task." That Opinion states that "the burden of establishing criteria for determining the exact
location has fallen on the United States Supreme Court." The Supreme Court, in United States v.
California, 381 US 139 (1965), adopted the definitions of the Convention on the Territorial Sea
and the Contiguous Zone (15 UST 1607) which arose out of the 1958 First Conference on the
Law of the Sea in Geneva, Switzerland.

The Attorney General Opinion further urged the state to be guided by "official United States
government charts" that depict the coastal boundary, as long as the boundary depicted is
"consistent with the terms of the Convention." The U.S. Department of the Interior, Minerals
Management Service (MMS) is responsible for locating this boundary for federal oil and gas

1 Based on historical claims, Texas and Fiorida have jurisdiction to three marine leagues, which equals nine nautical miles (10.35 statute
miles), in waters of the Guif of Mexico. [U.S. v. Louisiana 363 U.S. 83-85 (1960)] [U.S. v. Florida 363 U.S. 121 (1960)]

2 A "geographical" or "nautical” mile is the length along one minute of arc of latitude of the Earth's surface and measures 6,076 feet. A "statute”
mile is the familiar 5,280 feet (based on the Latin for 1,000 paces). Thus, a "geographical” mile is about 1.15 "stalute” miles.

3 The 1953 Submerged lands Act (43 USC) 1301 - 1315) uses the two words "coast line” instead of the correct term "coastline” that is used in
this plan.
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leasing purposes and, on the Pacific Coast, has adopted a coastal "baseline” of Mean Lower Low
Water from which to measure three miles seaward. The Oregon Division of State Lands and the
MMS undertook a joint project in 1989-90 to identify and document the location of the points of
the baseline along the Oregon coast. Maps of the baseline are not yet available from MMS.
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Figure 2: Jurisdictional Boundaries for Oregon's Ocean Shore and Territorial Sea

This diagram shows the intersection of the ocean shore with the height of each of six different levels of ocean water
described in various state or federal authorities used as reference lines to determine various jurisdictional boundaries. The
Oregon Division of State Lands uses "mean" (average) high water in place of "ordinary” high water to determine the upper
boundary of tidal submersible lands (authorized in ORS 274.015).

2. Ocean Shore

The 1991 Oregon Legislature required that this plan for the Territorial Sea also include the
"ocean shore," which is defined in state law (ORS 390.605) as the "land lying between extreme
low tide of the Pacific Ocean and the line of vegetation" as established in state law (also known
as the "Beach Zone Line"). These boundaries are shown in Figure 2, below. Technical notes are

in Appendix D.

This "ocean shore" is very important to Oregonians. A 1967 political and legal struggle to clarify
and protect the public's rights to the dry sand beaches resulted in a law that defines the landward
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limit of this "ocean shore" as the "line of vegetation" or the 16-foot elevation line, within which
the public has rights of access and use.

OPAC Documents, June 8, 2009
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Oregon's Territorial Sea
and Coastal Zone

This map shows in light blue the
approximate extent of Oregon’'s three
nautical mile-wide (3.45 statute miles)
territorial sea, as measured from the
"coastal baseline” (Mean Lower Low
Water). Note how the boundary bulges
seaward off headlands such as Cape
Arago or offshore rocks such as those
in Orford Rogue Reef. These bulges
add to Oregon's total ocean.

The landward boundary of the Oregon

Coastal Zone is the crest of the coastal

watershed except at the downstream
end of Puget Island in the Columbia
River, Scottsburg on the Umpqua
River, and Agness on the Rogue River.

.
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Oregon Territorial Sea Plan
Adopted 1994

PART ONE: |
Ocean Management Framework

D. LAWS AND OTHER LEGAL AUTHORITIES
AFFECTING OCEAN MANAGEMENT

Various state and federal agencies carry out many different laws that have been enacted over the
years to govern the resources and activities in Oregon's ocean area. Bringing all these laws and
programs together in a coordinated management framework is the task of the Ocean Policy
Advisory Council through this Territorial Sea Plan. These laws are briefly described, followed
by a discussion of the hierarchy among them. Although this section is intended to be complete, it
is NOT a detailed or exhaustive listing of all agency programs and authorities.

NOTE: A summary of the AGENCIES that carry out these laws are listed in Section E.

1. State ocean-related laws
a. Ocean Resources Management Act of 1987/1991 (ORS 196.405 et seq)
NOTE: See ORS 196.405-196.515.

This Act is the legislative and policy framework for Oregon's Ocean Program. Enacted in 1987,
it resulted in the Oregon Ocean Resources Management Plan, 1990. Amended in 1991, the Act
sets legislative policy for ocean resource management, creates the Ocean Policy Advisory
Council in the Office of the Governor, and mandates a plan for the Territorial Sea as part of
Oregon's Coastal Management Program.

b. Statewide Land Use Planning (ORS 197.005 et seq)

Enacted in 1973, this law establishes Oregon's statewide land-use planning program including the
Land Conservation and Development Commission, the statewide planning goals as mandatory
standards, listing areas to be addressed by the goals, including "...recreational and outstanding
scenic areas”; "beaches, dunes, coastal headlands and related areas"; and "unique wildlife
habitat." State agencies are required to "carry out their planning duties, powers, and
responsibilities and take actions...with respect to programs affecting land use in compliance with
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(statewide planning) goals..." and to adopt a coordination program "to assure compliance with the
goals..."

NOTE: The Land Conservation and Development Commission adopted Statewide
Planning Goal 17, Coastal Shorelands, and 19, Ocean Resources, in 1977. Until the
enactment of ORS 196 (above) and creation of the Ocean Resources Management
Program in 1887, Goal 19 was the state's fundamental policy element related to
ocean resources in Oregon's land-use planning program. This Territorial Sea Plan
clarifies how Goal 19 will be implemented by government agencies.

 c. Ocean Shores (Beach Bill) (ORS 390.605 et seq)

Oregon's "ocean shore" is defined in ORS 390.605 as "land lying between extreme low tide of
the Pacific Ocean and the line of vegetation as established and described by ORS 390.770. This
shore area, whether publicly-owned or part of the privately-owned 23 miles, is declared to be a
"state recreation area" under the jurisdiction of the Parks and Recreation Department for public
recreational purposes. A complicating fact is that the part of this strip of land "between ordinary
high tide and extreme low tide" is under concurrent jurisdiction of the State Land Board and the
Parks and Recreation Department. The 1991 Oregon legislature required that this "ocean shore"
area be addressed in the Territorial Sea Plan along with the submerged lands lying seaward to

three miles.

d. Submerged/Submersible Lands (ORS 274.005 et seq)

Submerged lands are defined as "lands lying below the line of ordinary low water... within the
boundaries of the state...". Submersible lands are defined as "lands lying between the line of
ordinary high water and the line of ordinary low water of all navigable waters and all islands,
shore lands...within the boundaries of this state...whether tidal or non-tidal." "Ordinary high and
low water" means "annual mean high or mean low water of the preceding year." The Division of
State Lands has "exclusive jurisdiction over all un-granted tidal submerged lands owned by the
state" (ORS 274.710). "Un-granted" means that the bed or banks of the territorial sea have not
been sold or otherwise conveyed out of public ownership.

e. Fish and Wildlife Laws (ORS 496 et seq)

These laws define "fish" and "wildlife," establish broad legislative policy regarding management
of fish and wildlife, create and provide authority for the Department of Fish and Wildlife
(ODFW) and its oversight Commission, and enact laws for threatened and endangered species.
These laws give ODFW broad authority to develop fish and wildlife protection programs and
perform actions necessary to carry out fish and wildlife laws. The ODFW has adopted general
administrative rules about harvesting marine intertidal animals and has created "marine gardens"
for certain intertidal areas where no taking of marine invertebrates is allowed.

f. Commercial Fishing (ORS 506.001-.405)
and Developmental Fisheries (ORS 506.450-.465)
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These statutes provide the Oregon Fish and Wildlife Commission with "exclusive jurisdiction
over all fish, shellfish, and all other animals living intertidally on the bottom, within the waters of
this state." Establishes food-fish management policy and creates authority for the commission to
regulate commercial harvest of food fish. Establishes a developmental fisheries management
program to plan the commercial development of underutilized food-fish species while protecting
long-term sustainability of the commercial and biological values of those resources.

g. Kelp Leasing (ORS 274.885 et seq) |

This law provides the Division of State Lands with exclusive jurisdiction over the state-owned
tidal-submerged lands where kelp grows. Authorizes the Division to lease these lands "for the
purpose of harvesting kelp and other seaweed after consultation with the State Fish and Wildlife -
Commission." There are some limitations on lease area, amount, and duration.

h. Threatened or Endangered Wildlife Species (ORS 496.172 et seq)

The Oregon Fish and Wildlife Commission i$ required to identify and establish programs to
protect and conserve threatened and endangered wildlife species (ORS 496.172). Procedures and
criteria are given for listing species under this Jaw. '

i. Marine Water Qﬁality (ORS 468)

Discharge of pollutants into the waters of the state is prohibited. The term "waters of the state" is
defined as including "the Pacific Ocean within the territorial limits of the State of Oregon."
Numerous other provisions address controlling wastes, requiring certain practices, establishing
effluent limitations and conditions, and setting water-quality standards generally.

j. Oil Spill Contingency Planning (ORS 468B.300)

This act requires an oil spill prevention and emergency response plan approved by the
Department of Environmental Quality prior to the operation of onshore or offshore oil or gas
facilities or operation of tanker, cargo, or passenger vessels in state waters of the Pacific Ocean,
estuaries to the head of tide water, the Columbia River, and the Willamette River to Willamette
Falls. This act includes legislative policy, provides the DEQ with authority to adopt standards
for preparing contingency plans, and lists minimum requirements for such contingency plans.
The act emphasizes coordination with the State of Washington and the United States Coast
Guard, establishes an Oil Spill Prevention Fund, creates an Oregon coast safety committee, and
establishes a wildlife rescue training program.

2. The Oregon Ocean Resources Management Plan (Ocean Plan)

NOTE: See Appendix G for a complete listing of all policies of the Oregon Ocean Plan.
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a. Status and Scope

The Oregon Ocean Resources Management Plan (Ocean Plan) was adopted November 8, 1990,
as part of Oregon's Coastal Management Program by the Oregon Land Conservation and
Development Commission. The Ocean Plan was prepared pursuant to the requirements of state
law by the Ocean Resources Management Task Force during the period 1987-1990. The Ocean
Plan addresses ocean uses and resources across the entire continental margin and 200-mile U.S.
Exclusive Economic Zone in both state and federal waters. '

b. Principal Policies

The Ocean Plan created a broad policy framework for ocean management. It defined an "Ocean
Stewardship Area" off Oregon, from the crest of the coast mountains seaward to the toe of the
continental margin, within which Oregon asserts that it has direct concerns and ocean-resource
management responsibilities. Within this area Oregon will apply policies and principles of
conservation and maririe habitat protection. The Ocean Plan also identified 33 "sensitive marine
habitats" on offshore rocks and islands and shoreline cliffs where further work is needed to
protect resources. The plan prohibits oil and gas development in state waters and lists a number
of stringent conditions related to oil and gas activities in federal waters. The Ocean Plan
recommended creation of an Ocean Policy Advisory Council and preparation of a plan for the

territorial sea.

The Ocean Plan recognized the significance of Oregon's commercial and recreational ocean
fisheries to coastal communities and their economies and identified "important fishery areas." -
The Ocean Plan included several policies related to ocean fisheries, including one to "conserve,
protect and, where needed, enhance or restore marine habitats that are important to commercial
and recreational fish species” and one to "oppose any uses of nonrenewable resources which
[that] could adversely impact ocean fisheries."

c. Application to the Territorial Sea Plan

The Ocean Plan remains as part of the Oregon Coastal Management Program. The 1991
legislature specifically stated that the Territorial Sea Plan was to build from the policies and
issues of the Ocean Plan. Thus the Ocean Plan is a larger framework document for the entire
"Ocean Stewardship Area" within which the Territorial Sea Plan applies to the area of state
jurisdiction. As policies in the Territorial Sea Plan are adopted, the Land Conservation and
Development Commission may need to amend the Ocean Plan to replace or delete policies that

the Territorial Sea Plan supersedes.
3. Statewide Planning Goals

Two statewide planning goals directly relate to the present Territorial Sea Plan: Goal 17, Coastal
Shorelands, and Goal 19, Ocean Resources.
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a. Goal 17, Coastal Shorelands

The Shorelands Goal aims to "...conserve, protect, where appropriate, develop and where
appropriate restore the resources and benefits of all coastal shorelands..." while recognizing the
diverse contributions that shorelands make such as protecting and maintaining water quality,
providing fish and wildlife habitat, siting water-dependent uses for economic development,
‘providing recreational opportunities, and the aesthetic or scenic qualities that define the coastal
environment. The goal requires that "management of these shoreland areas shall be compatible
with the characteristics of the adjacent coastal waters."

The goal also seeks to "...reduce the hazard to human life and property..." and reduce the adverse
effects on water quality and fish and wildlife habitat that can result from the use of Oregon's
coastal shorelands.

The Shorelands Goal requires that: "inventories shall be conducted to provide information
necessary for identifying coastal shorelands and designating uses and policies. These inventories
shall provide information on the nature, location, and extent of geologic and hydrologic hazards
and shoreland values, including fish and wildlife habitat, water-dependent uses, economic
resources, recreational uses and aesthetics in sufficient detail to establish a sound basis for land
and water use management."

Coastal shorelands are defined as lands within 100 feet of the ocean shore as well as other lands
around estuaries and coastal streams.

b. Goal 19, Ocean Resources

NOTE: This description of Goal 19 differs from the text of the Territorial Sea Plan published in
1994 because Goal 19 was amended December 1, 2000, by the Land Conservation and
Development Commission.

The Ocean Resources Goal was adopted in 1977 and amended for the first time in 2000. The
goal establishes that Oregon's primary ocean policy objectives are long term conservation-
oriented the proper management of renewable resources is a top priority. The revised goal
requires that

"..all actions by local, state, and federal agencies that are likely to affect the ocean resources and
uses of Oregon’s tervitorial sea shall be developed and conducted to conserve marine resources
and ecological functions for the purpose of providing long-term ecological, economic, and social
values and benefits and 1o give higher priority to the protection of venewable marine resources--
i.e., living marine organisms--than to the development of non-renewable ocean resources. policy
elements."

The revised goal clearly asserts that Oregon's ocean management interests extend beyond state
waters to an Ocean Stewardship Area that extends seaward to the toe of the continental margin.

This is a policy assertion first articulated in the Oregon Ocean Resources Management Plan.

The revised goal clarifies the original requirement that agency decisions be based on information
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by specific reference to the requirements in the Territorial Sea Plan for resource inventory and
effects evaluation:

"Prior to taking an action that is likely to affect ocean resources or uses of Oregon’s territorial
sea, state and federal agencies shall assess the reasonably foreseeable adverse effects of the
action as required in the Oregon Territorial Sea Plan."

And the revised goal also provides specific criteria, including definitions of important marine
habitat and important fishery areas for evaluating whether an action complies with the goal.

4. Federal Laws

A number of federal laws pertain to Oregon's territorial sea. Two of these, the Coastal Zone
Management Act and the Submerged Lands Act, establish a framework for management of
Oregon's territorial sea. Others relate to specific resources, uses, and activities.

a. Clean Water Act (33 USC 1251 - 1375)

The Clean Water Act, administered by the US Environmental Protection Agency (EPA), is the
most important law dealing with the quality of water in the United States, including marine
waters. Under the Act, the EPA and the Oregon Department of Environmental Quality (DEQ)
have an agreement that the DEQ regulates all point-source (e.g. a pipe) discharges into rivers,
estuaries, and the ocean through the National Pollutant Discharge Elimination System (NPDES).
Section 404 of the Act regulates the dumping of dredged materials and is administered by the

US Army Corps of Engineers.

b. Coastal Zone Management Act (16 USC 1451 - 1464), amended

The 1972 Coastal Zone Management Act established a national program of coastal management
that is carried out by coastal states through state coastal-management programs reviewed and
approved by the Secretary of Commerce through NOAA, the National Oceanic and Atmospheric
Administration (NOAA), Office of Ocean and Coastal Resources Management. State programs
approved as meeting federal guidelines become the operative management program within the
state's coastal boundary. The law, with subsequent amendments, requires all federal actions or
programs affecting a state's coastal zone to be consistent with the mandatory provisions of that

state's program.

NOTE: In 1977, the Secretary of Commerce approved Oregon's Coastal Management Program, which
was the second in the nation to be approved. Oregon's Coastal Zone extends from the crest of the
Coast Range mountains (with two exceptions on the Rogue and Umpqua Rivers) seaward to the limits of
state jurisdiction. Thus, after this Territorial Sea Plan is adopted by the Land Conservation and
Development Commission and approved by NOAA/Commerce, it will become an official part of Oregon'’s

federally approved Coastal Management Program.

c. Comprehensive Environmental Response Compensation and Liability
Act of 1980 (42 USC 9601 - 9657)
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This Act, known as CERCLA, provides the framework for responding to all manner of
hazardous-waste contingencies, including spills, leaks, disposal, or discharges of oil, chemicals,
or other hazardous substances into the environment. The Act also provides for recovery of
damages from injury or loss of natural resources. The Act authorizes the President to enter into
cooperative agreements with states to take actions under this Act, including damage assessment
and recovery. :

d. Endangered Species Act of 1973 (16 USC 1531 - 1543)

The Endangered Species Act authorized the Secretaries of the Interior and Commerce to list all
species determined to be endangered or threatened. "Endangered species” means "any species
which [that] is in danger of extinction throughout all or a significant portion of its range."
"Threatened species” means "any species likely to become an endangered species within the
foreseeable future throughout all or a significant portion of its range." The Act prohibits "take"
(i.e. killing, harassing, hunting, etc.) and requires protective regulations and recovery plans for
any listed species. The federal agencies may enter into agreements with states to develop and
carry out conservation programs for such species. The Endangered Species Act refers to the
commitments of the United States to various international agreements to conserve natural
resources and wildlife. '

e. Fish and Wildlife Act of 1956 (16 USC 742a - 742j-2)

The Fish and Wildlife Act created the US Fish and Wildlife Service within the Department of the
Interior. The Act established legislative policy with regard to fish and wildlife resources. The
duties and authorities of the US Fish and Wildlife Service are further described in other related
laws such as the Fish and Wildlife Coordination Act (16 USC 661 - 666¢)

f. Magnuson Fisheries Conservation and Management Act (16 USC 1801 -
1882) ‘

Originally enacted in 1976, the Magnuson Fisheries Conservation Act is the legal framework for
the United States to assert its management jurisdiction over fishery resources in the area from
three to two hundred miles offshore. In addition to controlling the entry and activity of foreign
fishing fleets, the Act created eight regional fishery-management areas, each governed by a
council. States have representation on the Council. The Act generally preserves coastal state
fisheries-management authority within the territorial sea unless a fishery within state waters is
covered by a fishery management plan developed by the council or if the state's fishery program
would, either by action or inaction, adversely affect a fishery in a fishery-management plan.
Fishery-management plans must be approved by the Secretary of Commerce; implementation is
through the National Marine Fisheries Service.

g. Marine Mammal Protection Act (16 USC 1361 - 1407)

The Marine Mammal Protection Act set up strict prohibitions against the taking, importation, or
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possession of marine mammals or marine-mammal products. "Take" is deﬁned as "harass, hunt,
capture, or kill, or attempt to harass, hunt, capture, or kill any marine mammal." Marine
mammals include sea otters, polar bears, all cetaceans (whales), pinnipeds (seals and sea lions),
and sirens (manatees and dugongs). Some "incidental take" is allowed in commercial-fishery
operations. The act also created a Marine Mammal Commission and a Committee of Scientific
Advisors on Marine Mammals. The US Fish and Wildlife Service (Department of the Interior)
has jurisdiction over sea otters and polar bears; the National Marine Fisheries Service
(Department of Commerce) has jurisdiction over all other marine mammals.

h. Marine Plastics Pollution Research and Control Act of 1987

This act implements an international agreement on ocean garbage titled Annex V of the Protocol
of 1978 Relating to the International Convention for the Prevention of Pollution from Ships
(known by word MARPOL). MARPOL is a primary impetus for ports in Oregon to provide
garbage disposal and recycling facilities for vessels.

i. Marine Protection, Research and Sanctuaries Act (16 USC 1431 - 1434)

Title III of this act authorizes the Secretary of Commerce to designate marine areas that meet
certain standards as National Marine Sanctuaries. The National Oceanic and Atmospheric
Administration (NOAA) carries out the National Marine Sanctuary Program. There are no
National Marine Sanctuaries off the Oregon coast, although the Heceta-Stonewall Banks
complex at the outer edge of the Oregon continental margin has been identified as a potential
sanctuary. There dre five National Marine Sanctuaries on the Pacific Coast: the Olympic Coast
NMS off the northern Washington coast, the Monterey Bay NMS in central California, the Gulf
of the Farallones NMS and the adjacent Cordell Bank NMS off San Francisco Bay, and the
Channel Islands NMS off southern California. A sanctuary can include state waters as well as

federal.

j. Migratory Bird Conservation Act of 1929 (16 USC 715 - 715r1)

This Act created a Migratory Bird Conservation Commission made up of the Secretaries of the
Interior (chair), Agriculture, and Transportation; Congressional members; and ex-officio state
members. The Commission approves the acquisition of land and water areas for sanctuaries,

refuges, or other management purposes.

k. Migratory Bird Treaty Act of 1918 (16 USC 703 - 712) as amended

This landmark Act recognizes the importance of protecting migratory birds throughout their
range and implements treaties with Canada (1916), Mexico (1936), Japan (1972), and the USSR
(now Russia, in 1976) for protecting migratory birds. These treaties not only relate to hunting
issues, but also to preservation of habitat on which birds depend. This Act is the basis for the
Secretary of the Interior (through the U.S. Fish and Wildlife Service) to set and enforce hunting
seasons and regulations for migratory birds on both public and private lands..
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1. National Environmental Policy Act (42 USC 4321-4347)

Enacted in 1969 shortly after the first "Earth Day," this Act is the legal basis for requiring an
Environmental Impact Statement for "major federal actions significantly affecting the quality of
the human environment." The concept behind the law was one of a systematic and
interdisciplinary approach to resource planning and decision making.

m. National Wildlife Refuge System Administration Act of 1966 (16 USC
668dd - 668ee) as amended

This Act created a National Wildlife Refuge System that includes wildlife refuges, wildlife
ranges, wildlife management areas, and waterfowl production areas. The Secretary of the Interior
(US Fish and Wildlife Service ) is authorized to manage these areas and to permit uses that are
compatible with the purposes of the established areas. This is the basic act authorizing the three
National Wildlife Refuges in Oregon's territorial sea (see item s., below).

n. Ocean Dumping Act (33 USC 1401 - 1445)

Also known as Title I of the Marine Protection, Research, and Sanctuaries Act of 1972
(MPRSA), this act regulates ocean dumping of all types of materials, including dredged
materials. The Act's 1988 amendments aim to end the ocean dumping of sewage sludge and
industrial waste in the ocean. The EPA and the Corps administer this Act while NOAA is
charged with ongoing research and monitoring.

0. Oil Pollution Act of 1990

Enacted in response to the Exxon Valdez oil spill, this act expands federal statutory liability for
damages resulting from oil spilled or dumped into navigable waters. It also creates the Oil Spill
Liability Trust Fund that may be used to compensate for injuries from spills. The Oil Pollution

Act builds on CERCLA and CWA and contains many similar provisions.

p- Rivers and Harbors Appropriation Act of 1899

- This authorizes the US Army Corps of Engineers to permit, authorize, or construct piers, dikes,
jetties, or other structures within navigable waters of the United States or to excavate or place fill
material in these navigable waters.

q. Submerged Lands Act (43 USC 1301 - 1315)

This 1953 Act legislatively established state ownership of all lands and natural resources
"beneath navigable waters" within the boundaries of the state, which are defined as a line three
geographical miles from "the coastline" which is defined as the line of "ordinary low water."
This "ordinary” (also "mean" or "average") low-water line is the same line as that which, in state
law, de-marks "submersible" (intertidal) and "submerged" (subtidal).
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r. Wilderness Act of 1964 (16 USC 1131 - 1136)

The Wilderness Act of 1964 directs the Secretary of the Interior to review all roadless areas of
certain sizes, all islands within the National Wildlife Refuge System regardless of size, and to
recommend to Congress areas to be demgnated for formal protection and preservation as

wilderness.

s. Laws Creating National Wildlife Refuge and Wilderness off Oregon 's
Coast '

e Executive Order 699 (1907) established Three Arch Rocks Reservation

Executive Order 5702 (1931) protected additional refuge lands at T.A.R.

Executive Order 7035 (1935) established Goat Island Reservation

Executive Order 7957 (1938) created Cape Meares Migratory Bird Refuge

Executive Order 2416 (1940) changed names to Three Arch Rocks N.W R., Oregon Islands

N.W.R., and Cape Meares N.W.R.

e Public Land Order 4395 (1968) added islands to Oregon Islands N.W.R.

e Public Law 91-504 (1970) "Oregon Islands Wilderness" status for Three Arch Rocks
N.W.R. and Oregon Islands N.W.R. ,

e Public Law 95-450 (1978) added islands to Oregon Islands N.W.R. and designated
additional "Oregon Islands Wilderness" lands

¢ Public Land Order 6287 (1982) added islands to Oregon Islands N.W. R des1gnated some
islands "Oregon Islands Wilderness"

5. International Law

The oceans cover about 71 percent of the Earth's surface and lap the shores of many nations. A
rich and complicated fabric of international laws and agreements has grown over the centuries in
response to the use of the oceans for transportation, warfare, food, chemicals, materials, research,
and recreation. This web of international laws provides the framework for nations, such as the
United States, and their political components, such as states, to manage ocean uses and resources.

The United States is a party to many international agreements related to the oceans, including the
1982 United Nations Convention on the Law of the Sea. Although the United States has yet
acceded to the 1982 Convention because of objections to deep-seabed mineral provisions, the
U.S. has beena party to all four of the 1958 Geneva Conventions on the Law of the Sea and
generally recogmzes as customary international law all provisions except for the deep-seabed
provisions. States, in carrying out their governance authority for areas of the ocean under their
jurisdiction, have a duty to comply with international law as part of U.S. law.

Thus, the Oregon Territorial Sea Plan is a governance instrument for affirmatively addressing
these international agreements. The standards for evaluating ocean development proposals, the
rocky shores goals and policies to protect marine biodiversity, and the conservation standards of
Statewide Planning Goal 19 are all provisions that assist the United States to meet these
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international obligations.

6. Status and Interests of Oregon Coast Indian Tribes

There are four federally-recognized tribes on the Oregon coast: the Confederated Tribes of the
Grande Ronde; the Confederated Tribes of Coos, Lower Umpqua, and Siuslaw; the Coquille’
Tribe; and the Confederated Tribes of Siletz. These tribal governments encompass many smaller
tribes and bands of Indians that originally inhabited western Oregon and the coast. Tribal status
was terminated by the federal government in 1954 but Congressional action in the late 1970s and
early 1980s restored federal tribal status to these and other Oregon Indian tribes.

‘While the federal restoration acts renewed the tribes' relationship with the federal government
and renewed health and education benefits for tribal members, hunting or fishing rights were not
restored to the tribes. The restoration acts expressly provided that "no hunting, fishing, or
trapping rights of any nature of the tribe or of any member...are granted or restored..." Two of
the tribes have negotiated agreements with the State of Oregon related to tribal hunting, fishing,
trapping, and gathering rights. In 1980, the Confederated Tribes of Siletz, the state, and the
federal government reached an agreement that specifies the terms and conditions under which the
- tribe and its members may hunt, fish, collect, or gather a variety of fish and wildlife resources
including seaweed. Under this agreement, the gathering of sea anemones, rocky oysters, and
saltwater mussels is subject to all applicable state law except that upon request of the tribe, the
Department of Fish and Wildlife may issue special gathering permits to allow an opportunity for
ceremonial and subsistence purposes. In 1986, the Confederated Tribes of Grande Ronde and the
state entered into an agreement to permanently define the tribes' hunting, fishing, trapping, and
gathering rights.

7. Hierarchy of Legal Authorities in the Territorial Sea

Numerous legal authorities apply to the management of ocean resources in Oregon's territorial
sea, including state laws (e.g. ORS 196 and ORS 197), the Statewide Planning Goals
(specifically Goal 19), the Ocean Resources Management Plan, this Territorial Sea Plan, other
Oregon statutes that provide specific management authority to state agencies, and state agency
rules and coordination programs. Federal laws also apply in the territorial sea and are a part of
the mix of legal authorities. The implementers of these "laws" include OPAC, state agencies,
local government, and federal agencies. This section seeks to describe the linkage or relationship
of these "laws" to each other.

a. State Constitution
The Oregon Constitution is the basic legal framework for the State of Oregon, including the
structure and authorities of the various branches of state government. The Constitution

establishes a State Land Board of the Governor, Secretary of State, and State Treasurer, to
"manage lands under its jurisdiction with the object of obtaining the greatest benefit for the
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people of this State, consistent with the conservation of this resource under sound techniques of
land management." Lands under its jurisdiction include all submerged and submersible lands in
the Territorial Sea, estuaries, and navigable streams (see also Part I, D.1.d.
Submerged/Submersible Lands).

b. Common Law and the Public Trust

Common law doctrines, such as the public trust doctrine or the doctrine of custom, may provide
guidance concerning the public's rights within the territorial sea. Courts generally apply these
doctrines to guarantée certain public rights such as recreation, commerce, or navigation. The
public trust doctrine, in particular, provides an overarching basis for state ownership and
management of resources and activities within the Territorial Sea. This doctrine, derived from
English Common Law, traditionally holds that the state holds title to tidelands and navigable
waters in trust for the benefit of the public, including navigation; fishing, bathing, swimming,
boating, and general water-related recreational uses.

c. State Laws

As indicated in Figure 4, the relationship of the relevant "laws" is generally conceived of as a
hierarchy. First, there are statutes the legislature enacts that provide substantive authority and
mandates for natural-resource agencies. Aside from any applicable constitutional provision,

these statutes sit at the top of the hierarchy. Overall laws for océan management are ORS 196

and ORS 197.

d. Statewide Planning Goals

Next come the statewide planning goals, such as Goal 19, that the LCDC adopted at the direction
of the legislature. They are considered "super rules" (as a result of specific court decisions) in
that they govern if there is a conflict between the statewide planning goals and, for example,
LCDC's other administrative rules. For ocean management in particular, it is also clear that these
planning goals come next in the hierarchy because the law (ORS 196) states that LCDC can
approve the Territorial Sea Plan only if it finds that the plan is consistent with the statewide
planning goals, including Goal 19. Because of this requirement, it is clear that the Territorial Sea
Plan (like the Ocean Resources Management Plan) is subordinate to Goal 19, at least to the
extent that the plan must be consistent with the goal.

e. Ocean Plans

Ranking below state law and the statewide goals are Oregon's two ocean plans: the Ocean
Resources Management Plan and the Territorial Sea Plan. This is because, by law, both plans
must be consistent with the goals and state laws, including the original authorizing statute. A
further complexity, however, is that unless the Ocean Plan is amended prior to the adoption of
the Territorial Sea Plan, the Ocean Plan takes precedence and the Territorial Sea Plan must be

consistent with it.
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‘f. Agency Rules and Programs

Finally, agency rules and state-agency coordination programs are shown at the bottom of Figure
4. These rules and programs are adopted through rule making and guide the agency in carrying
out day-to-day programs. Agency rules must be amended as changes occur in applicable agency
statutes or the statewide goals.

8. Conflicts Among Legal Authorities

Although the foregoing describes a hierarchy, conflicts or uncertainties can, and undoubtedly
will, arise between or among authorities. It should be emphasized that standard principles of
statutory interpretation require that conflicts in law or other authority be resolved to give as much
"effect” as possible to all of the authorities, rather than selecting one predominating authority.

Hierarchy of State Mgt. Authorities

State Constitution Public Trust

| OTHER
ORS 196 ORS 197 STATUTES

STATEWIDE GOAL 18
PLANNING
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Oregon Territorial Sea Plan
Adopted 1994

PART ONE:
Ocean Management Framework

E.OCEAN MANAGEMENT AGENCIES

NOTE: The following descriptions of agency programs and authorities are
limited to those that relate to ocean or coastal resources. These descriptions
are necessarily brief and do not purport to be comprehensive.

1. State Agencies
a. Department of Agriculture

The Department of Agriculture has three interests in the territorial sea. One is the leasing and
regulatory functions for oysters (although in Oregon none are grown outside of estuaries); the
second is regulating the use of TBT (tri-butyltin), a chemical in antifouling paints used to retard
the growth of marine life on boat hulls; the third is assisting in the marketing of seafood '
commodities through seafood-commodity commissions. ’

b. Department of Environmental Quality (DEQ)

The Department of Environmental Quality has overall authority for protecting water and air
quality in the territorial sea. In addition to authority and responsibility to carry out state pollution
laws, the DEQ is authorized to carry out federal pollution-control laws such as the Clean Water
Act and regulate discharge of pollutants into marine waters under the federal INational Pollutant
Discharge Elimination System. DEQ also has oil spill prevention and response responsibilities
and evaluates oil spill contingency plans mandated by state law, manages oil spill response
activities, and provides public education and outreach to volunteer responders. DEQ and its
oversight body, the Environmental Quality Commission, has divided the state into water quality
basins; there are five such basins along the Oregon coast and they include marine and estuarine
waters as well as fresh. "Marine waters" are defined by DEQ rules to mean "all oceanic, offshore
waters outside the estuaries or bays and within the territorial limits" of the state. DEQ 1s also
involved in reviewing dredge and fill permits for certification of water quality under Section 401
of the Clean Water Act. DEQ and the ODFW are jointly designated as trustee under state and
federal law (CERCLA) to assess and recover compensation for environmental damages from oil
spills, water pollution, etc.
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c¢. Department of Fish and Wildlife (ODFW)

The Department of Fish and Wildlife has broad authority to develop protection programs for fish
and wildlife and enforce fish and wildlife laws. The Fish and Wildlife Commission, ODFW's
oversight policy body, has adopted harvest regulations for intertidal animals, fish, and shellfish,
including sea urchins. ODFW also has responsibilities for protecting marine mammals,
including threatened or endangered species, and sea birds. ODFW provides an increasingly
important role as the state's "marine biological consultant" to other agencies and the Governor on
ocean-related programs such as kelp leasing, dredge-material disposal, marine mineral
exploration, and ocean discharge of wastes. ODFW and the DEQ are jointly designated as
trustee under state and federal law (CERCLA) to assess and recover compensation for
environmental damages from oil spills, water pollution, etc.

d. Department of Geology and Mineral Industries (DOGAMI)

The Department of Geology and Mineral Industries has three primary interests in territorial-sea
management. One is regulatory authority over such operations as exploring for and extracting
oil, gas, or geothermal resources in the territorial sea and coastal zone and hard minerals, such as
sand and gravel, on upland sites. Another is advising the Division of State Lands when that
agency issues permits for exploratory geological, geophysical, and seismic surveys in the
territorial sea. A third is related to understanding and mitigating for geologic hazards and
processes. DOGMI undertakes coastal-hazard assessments and studies for both chronic and
catastrophic hazards and conducts programs aimed at reducing loss of life and property.

e. Department of Land Conservation and Development (DLCD)

The DLCD is designated by statute as the state's Coastal Zone Management Agency for federal
coastal management purposes, provides staff support to the Ocean Policy Advisory Council, and
administers the state's land-use program, including Statewide Planning Goal 19, Ocean
Resources, and the other 18 statewide goals. DLCD has no direct regulatory authority for ocean
resources but, through state-agency coordination requirements and through federal consistency
requirements, is the coordinator among all coastal resource agencies to make sure their actions
and programs are coordinated with each other, local governments, and the Oregon Coastal

Management Program.
f. Oregon Parks and Recreation Department (OPRD)

The Oregon Parks and Recreation Department has several management interests in the Territorial
Sea. The ocean beach law designates all of Oregon's "ocean shore" as a state recreation area to
be managed by OPRD. OPRD has regulatory authority over improvements such as sea walls,
rip-rap, pipeline and cable crossings, and other construction within the area from the statutory
vegetation (beach zone) line seaward to Extreme Low Tide. Within this "ocean shore," PRD has
concurrent jurisdiction with the DSL over submerged and submersible lands seaward of Mean
High Water (the so-called "wet sands"). OPRD owns and manages many state parks on the
upland adjacent to rocky-shore sites that provide access to rocky shores.
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g. Division of State Lands (DSL)

The Division is the administrative arm of the State Land Board (composed of the Governor,
Secretary of State, and Treasurer) which manages the assets (land and money) of the Common
School fund and which holds in trust for the people of Oregon all lands under tidal and navigable
waters, including rocky intertidal areas and submerged rocks and reefs in the state's Territorial
Sea. In these areas the Division has authority over removal and fill; kelp or seaweed harvest;
shellfish harvest (except oysters); geological, geophysical, and seismic surveys;, oil, gas, and
mineral leasing; and easements or other rights-of-entry for various uses.

EA:I‘D griaat comdi éﬁ:x ¥ PSELbﬁ o
Lopedal progrism cooedingior - R ISFY aing Hea
Fedmrad *non=sensy” . USEAA W 8N firs Peorstis lideninls #ocea Rivrer
Py NMFS sircrat overfight B Spogen Bons AL :

78 EPA masing mammal prateciion £escade Head Rsasrch fres

oHutian Jaws eoean fisherdes managsment ] :
gﬁasn ayrrging ’ USA‘CZC;]IE

B : dradgngiilting

— DEFWS Refuges - o gl e frgesniame
'gn p'iﬂ':‘de'a:}j rooks abnv weler ODED WD o

2 ? Hbir ; quali S g | oty ot ARRD
negalion sebirg prodeii water mality CSNIB %’fﬁlﬁéﬂmﬂ#f oty o

volution zondrgl  PORLEoEneEg A,
o bosting regulations  GwRer Riksing

vessz| gadety

spill response

oy

FEDERAL AGENCIES STATE AGENCIES

USFWS: U.S. Fish and Wildlife Service DLCD: Dept. of Land Conservation and Development
USEPA: U.S. Environmental Protection Agency DOGAMI: Dept. of Geology and Mineral Industries
USACOE: U.S. Army Corps of Engineers ODFW: Dept. of Fish and Wildlife

NMFS: National Marine Fisheries Service DSL: Division of State Lands

USBLM: U.S. Bureau of Land Management DEQ; Dept. of Environmental Quality

USCG: U.S. Coast Guard DOA: Dept. of Agriculture

USFS: U.S. Forest Service OPRD: Orcgon Parks and Recrcation Department
FAA: Federal Aviation Authority OHD: Orcgon Health Division

OSMB: Oregon State Marine Board
COUNTIES AND CITIES (fronting on the occan)

CLATSOP: Gearhart, Seaside, Cannon Beach, Warrenton
TiLLAMOOK: Manzanita, Rockaway Beach

LiNcOLN: Lincoln City, Newport, Yachats

LLANE: none

DOUGLAS: none

Coos: Bandon

CuUrRY: Port Orford. Gold Beach, Brookings

Fig.5 Agencies Diagram
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h. State Marine Board

The Marine Board has authority to regulate boating activities in state waters, including the
Territorial Sea. The Marine Board, through boater education and publications, can assist in
education and awareness of wildlife resources affected by boating activity.

2. Federal Agencies

NOTE: The following descriptions of agency programs and authorities are limited
to those that relate to ocean or coastal resources. These descriptions are
necessarily brief and do not purport to be comprehensive.

a. Army Corps of Engineers (USACOE)

The Corps is responsible for building and maintaining coastal navigational projects, including
jetties, navigation channels, and navigational structures under the Rivers and Harbors Act (33.
USC 401 - 709b and 2201 - 2329). Material dredged from coastal ports is frequently disposed in
ocean waters at sites designated by the Environmental Protection Agency (EPA). Placement of
dredged materials at these ocean sites is regulated under sections 102 and 103 of the Marine
Protection, Research, and Sanctuaries Act (MPRSA) administered by the EPA or the Corps under
section 404 of the Clean Water Act (CWA). The Corps also has permit authority over work
performed by others in navigable waters under section 10 of the Rivers and Harbors Aét, Section

404 of the CWA, and section 103 of the MPRSA.

b. Bureau of Land Management (BLM)

The BLM (within the U.S. Department of the Interior) owns and administers, on behalf of the
public, several sites that include or are adjacent to ocean shore areas. These are Yaquina Head
Outstanding Natural Area near Newport, the Coos Head (Cape Gregory) Lighthouse Reserve and
Squaw Island near Coos Bay, New River Area of Critical Environmental Concern near Langlois,
Cape Blanco Lighthouse Reserve, North Sisters Rock south of Port Orford, and Zwagg Island at

Brookings.
c. U.S. Coast Guard (USCG)

The US Coast Guard has several lines of authority and program activities that relate to Oregon's
territorial sea. The USCG (1) is the lead agency for oil-spill response and cleanup and is the on-
scene coordinator for planning and response; (2) maintains search-and-rescue stations, including
air stations at Warrenton (Astoria) and North Bend (Coos Bay); (3) has authority over buoys and
markers to regulate vessel operations. The USCG has a program of routine Marine

Environmental Patrols along the ocean shore to locate and ensure safe removal of any hazardous

materials or debris that may be washed ashore.
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d. Environmental Protection Agency (EPA)

The EPA is responsible for protecting marine water quality under several federal laws. The EPA
and Oregon Department of Environmental Quality have entered into an agreement whereby the
DEQ regulates all point-source (e.g. a pipe) discharges into rivers, estuaries, and marine waters
through the National Pollutant Discharge Elimination System (NPDES). EPA is also charged
with carrying out the Marine Protection, Research, and Sanctuaries Act of 1972 (also known as
the Ocean Dumping Act), the Marine Plastics Pollution Research and Control Act of 1987, and
the National Marine Pollution Program. The EPA also administers the Clean Air Act of 1977.

e. U.S. Fish and Wildlife Service (USFWS)

The USFWS (within the U.S. Department of the Interior) administers three National Wildlife
Refuges in Oregon's Territorial Sea: the Oregon Islands NWR, Cape Meares NWR, and Three
Arch Rocks NWR. USFWS jurisdiction includes approximately 1,400 rocks and islands above
state jurisdiction (Mean High Water), the so-called "dry" portion of the rocks and islands. In
addition, USFWS co-administers the federal Endangered Species Act and administers several
other federal laws related to marine wildlife and seabirds. -

f. U.S. Forest Service (USFS)

The Forest Service, an agency of the U.S. Department of Agriculture, operates the Cape Perpetua
Visitors Center. Linked to the visitor center are access trails, interpretive facilities, and visitor
information programs related to the rocky intertidal areas adjacent to lands of the Siuslaw
National Forest.

g. Minerals Management Service (MMS)

The Minerals Management Service 1s housed in the Department of the Interior. It has two
functions of potential interest in Oregon's territorial sea. One is locating and mapping the coastal
baseline from which the state's three-mile seaward boundary is drawn for purposes of offshore oil
and gas leasing. The other is preparing and carrying out a program of oil and gas lease sales in
federal waters of the Outer Continental Shelf and offering leases for marine mineral exploration
and development in federal waters. '

h. National Marine Fisheries Service (NMFS)

The National Marine Fisheries Service, a branch of NOAA within the US Department of
Commerce, has three interests in Oregon's Territorial Sea. First, NMFS administers the Marine
Mammal Protection Act which protects all seals, sea lions, whales, and other marine mammals
that use Oregon's ocean area. Second, NMFS co-administers the federal Endangered Species Act
under which the Steller sea lion, which breeds on the Oregon coast, is protected. Third, NMFS
regulates certain ocean fisheries under the Magnuson Marine Fisheries Conservation Act with
consequent indirect effect on fishing activity in Oregon's territorial sea.
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i. National Ocean Service, Office of Ocean and Coastal Resources Management (OCRM)

OCRM, a relatively small agency in NOAA, is responsible for administering the National
Coastal Zone Management Act of 1972, as subsequently amended. OCRM administers essential
federal funds to state coastal management programs through both regular grants and special
program enhancement grants. Oregon has made use of both grant programs to fund development
of the Territorial Sea Management Plan. OCRM has responsibility within NOAA and the
Department of Commerce for reviewing and approving state coastal management prograims and
subsequent amendments under the federal Coastal Zone Management Act. The National Marine
Sanctuary Program and National Estuarine Research Reserve Program are administered by

OCRM.
3. Local Governments

a. Cities

Thirteen cities border Oregon's territorial sea: Brookings, Gold Beach; Port Orford, Bandon,
Yachats, Waldport, Newport, Depoe Bay, Lincoln City, Rockaway Beach, Manzanita, Cannon
Beach, and Seaside. Although these coastal cities have very limited jurisdiction or authority over
ocean shore resources or areas, they may play a role in protecting and managing rocky shore
areas and resources through policies and decisions about land use on adjacent uplands.

b. Counties
Seven Oregon counties border the Pacific Ocean: Curry, Coos, Douglas, Lane, Lincoln,

Tillamook, and Clatsop. Notwithstanding the fact that county boundaries and jurisdiction extend
westward to the limit of state waters, Oregon law [ORS 201.370(2)] specifically delegates the
planning function for the Territorial Sea to the Ocean Policy Advisory Council and the Territorial
Sea Plan. Like coastal cities, coastal counties can play a part in the management of some rocky
shore sites where local land-use plans and ordinances can be used to help carry out this rocky

shore strategy.

The Council is required to consult with local governments on ocean developments. These
mandatory consultation provisions are included in Part Two, Making Resource Use Decisions.

c. Coastal Port Districts
There are fifteen port districts on the Oregon coast: the Ports of Brookings-Harbor, Gold Beach,

Port Orford, Bandon, Coquille River, Coos Bay, Umpqua, Siuslaw, Alsea, Newport, Toledo,
Nehalem, Garibaldi, Tillamook Bay, and Astoria. While these governmental entities do not have
Jand use planning responsibilities under Oregon law like those of counties or cities, they non-the-
less have direct intérests in the economy of the coast and, therefore, can play a key role in
promoting development of Oregon's ocean resources that is both economically and

environmentally sound.
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Oregon Territorial Sea Plan
Adopted 1994

PART ONE:
Ocean Management Framework

F. PLAN IMPLEMENTATION N

1. How The Plan Works
a. A Three-Part Plan

This initial Territorial Sea Plan has developed with three parts. Part One, Management
Framework, provides a framework for describing, linking, and understanding the relationships
among all relevant state and federal laws, state programs, statewide planning goals, and federal
agency programs. This plan will not replace those elements but will coordinate and supplement
them through specific plan provisions.

Part Two, Making Resource Use Decisions, establishes mandatory procedures and standards for
carrying out Goal 19, Ocean Resources. These procedures will provide agencies and the public
with requirements for receiving and reviewing proposals for activities in the territorial sea that
require agency approvals. These procedures anticipate that there will be proposals for activities
that are not, and perhaps cannot be, directly addressed or anticipated by this plan.

Part Three, A Rocky Shores Management Strategy, is the application of planning to specific
locations and resources. It provides a planning framework for agencies to manage rocky shore
sites, uses, and resources. The strategy includes goals, policies, and objectives, and applies an
ecosystem-management approach to actual rocky shore locales on the Oregon coast.

Other sections on additional topics will be added over time as the Council continues 1ts work.

b. Mandatory or Discretionary Provisions of the Plan

The Oregon Legislature clearly intended that the Territorial Sea Plan would have effect and
directed that once the LCDC adopts the plan, state agencies must act consistently with it.

Consequently, the plan was written to include sections that are explicitly mandatory and sections
that are recommendations only. The provisions of the plan that are mandatory include:

1.) all of Part Two: Making Resource Use Decisions; and
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2.) specific sections within Part Three: Rocky Shores Management Strategy:
B.1. Rocky Shores Policy Framework: Goal, Objectives, Policies;
C.1. Mandatory Policies for Site Management;
C.2. Mandatory Policies for Amending the Rocky Shores Strategy;
F.2. Management Categories
G.1.-39. Site Designations & Management Prescriptions

All other plan provisions are recommendations and therefore discretionary. The
recommendations are intended to provide planning guidance and describe preferred, but not

required, courses of action.
c. Carrying Out The Mandatory and Recommended Provisions of the Plan

The mandatory provisions of the Territorial Sea Plan apply to a variety of agency actions. When
agencies do any of the following related ocean resources, they must be consistent with the
mandatory provisions of the plan: make program decisions, make or amend rules affecting ocean
resources, approve resource-use permits and leases, manage property owned or controlled by
agencies, and manage ocean resources.

State agencies may choose to incorporate the plan by reference in their state agency coordination
programs. Then, upon a finding by LCDC that an agency has amended its rules, procedures, and
standards to conform with the Territorial Sea Plan, the state agency will be deemed to have
satisfied the requirements of state agency planning and coordination required by ORS 197.180

for ocean planning. If a state agency does not incorporate the Territorial Sea Plan in its
coordination program, the agency will be subject to the state agency coordination requirements of
ORS chapters 196 and 197 for state agency programs, procedures, and standards that in any way
affect ocean resources. This second alternative means, in essence, that the agency must
demonstrate compliance with this plan for each action it takes with respect to ocean resources.

For those plan provisions that are discretionary or that anticipate more detailed or site-specific
planning and implementation, agencies are expected to refer to the plan and to act consistently
whenever possible. For example, the Territorial Sea Plan does not currently provide detailed
management plans for each rocky-shore site. State agencies should refer to the Territorial Sea
Plan as a framework for making these more detailed, site-specific management decisions, such as

improving public access and providing parking.

When adopted by LCDC, some parts of this plan will take effect immediately, such as the
provisions of Part II, Making Resources Use Decisions that carry out the meaning of Goal 19,
Ocean Resources. Other parts of the plan will not take effect immediately but will depend upon
subsequent agency actions, such as revising a master plan for a coastal State Park or building
public interpretive facilities at rocky-shoreline areas along the coast.

Local governments also may play a role in carrying out the Territorial Sea Plan, particularly in

rocky-shore areas. The Council is specifically authorized to recommend changes to both local
comprehensive plan and ordinances to help the local plans become consistent with the Territorial
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Sea Plan. However, there are no statutory requirements for local governments to change
comprehensive plans, ordinances, or land-use regulations.

d. Adoption and Approval of the Territorial Sea Plan

The Council first must recommend the plan for adoption to the Land Conservation and
Development Commission. Then, LCDC must make findings that the Territorial Sea Plan:

-- carries out the policies of the Ocean Management Act;

-- is consistent with applicable statewide planning goals, with emphasis on the four coastal goals;
and '

-- is compatible with adjacent county comprehensive plans.

After making these findings, LCDC will adopt the Territorial Sea Plan and any subsequently
proposed amendments, through rule making. '

If the LCDC cannot make the required findings, it cannot itself amend the Territorial Sea Plan.
Instead, LCDC must send the plan back to the OPAC for additional work.

e. Federal Approval

While the Territorial Sea Plan and its amendments will become part of Oregon's Coastal
‘Management Program, federal approval of this plan is not required. However, such approval by
the Secretary of Commerce under the federal Coastal Zone Management Act of 1972 will
provide the state with the ability to review certain federal activities for consistency with the
mandatory provisions of this plan. After adopting this plan, LCDC anticipates seeking such
approval from the Secretary of Commerce.

2. Changing the Plan

After the Territorial Sea Plan 1s adopted by the LCDC, the Council has a continuing obligation to
recommend amendments as needed to both the Oregon Ocean Resources Management Plan and
the Territorial Sea Plan. Although the Territorial Sea Plan appears to be a complete document, it
is not a completed plan. Rather, the Council has committed itself to a continuous process of
addressing new issues and proposing necessary amendments to LCDC to make sure that the plan
remains relevant and workable. The LCDC will make any amendments to the plan through
official rule making.

The Council recognizes the need to provide a clear and orderly process for taking these actions
because of the background work required, the complexity of policy decisions for ocean resources,
and the need for scheduling the Council's work program. Accordingly, the Council will adopt
clear procedures for proposing amendments to the Territorial Sea Plan. The procedures to be
adopted by rule are expected to include the following steps:

OPAC Documents, June 8, 2009 Page 105 of 174



a. Initiating an Amendment

There are two ways by which consideration of an amendment may reach the Council:

1.) Issues Survey

After completing this initial plan or any future additions, the Councﬂ will survey issues
remaining from the Ocean Resources Management Plan and new issues that have arisen. This
survey will occur at approximately one-to three-year intervals depending on the length of time
the Council requires to complete plan additions. This issues-survey is intended to be the primary
method by which plan amendments are initiated.

2.) Amendment Request

The Council will consider any written request for plan amendment in the same manner as those
arising from the issues survey. The Council intends that the plan be as relevant and accurate as
possible and recognizes that amendments to existing provisions will probably be necessary to
facilitate implementation, provide more appropriate guidance to agencies, respond to public
concerns, or meet changed conditions in the field. The written request may be from an interested
party or from the Land Conservation and Development Commlssmn pursuant to its rules for
requesting that the Council consider work on an amendment.

b. Issue Evaluation

The Council will weigh the circumstances of the issues surveyed or the requested amendment
against the Planning Considerations for Council Action (see section 1.B.2.b.) and other factors to
determine whether the issue is appropriate for Council action and whether work load, staff
resources, and other logistical factors will make it possible to undertake an evaluation of the

issue.

c. Work Program

If the Council agrees to address an issue, it will develop a work program that includes a schedule
with a completion target date, public participation opportunities, any working groups or other
necessary technical assistance.

d. Public Participation

The Council will include opportunities for public review throughout the planning process
including public workshops, from time to time, to solicit ideas and comments about needed
Council action on issues or concerns. :

e. Council Approval and Submittal to LCDC

The Council will approve any plan amendments in the same manner as the initial plan and will
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submit the amendment, along with any needed amendments to the Ocean Plan, to the LCDC for
adoption.

3. Implementing the Plan: Legal Requirements

Because Oregon has a networked system for coastal management and planning, putting this plan
into action will require the involvement and actions of many parties, including OPAC, state
agencies, federal agencies, and local governments. As noted in subsection Part I.F.1.c., above,
some parts of the plan, such as Part II and the site management designations of Part IIL.G., will
take effect immediately upon approval by LCDC as part of the Oregon Coastal Management
Program while other parts of the plan will be acted on over time.

This section lists the legal requirements of the various parties for implementing the plan and
briefly describes actions that they need to take.

a. Ocean Policy Advisory Council

As outlined in state law, the Ocean Policy Advisory Council will play a coordinating, supervising
role in carrying out the Territorial Sea Plan. However,it has no authority to take action on its
own to-regulate ocean uses or resources and instead will rely on state and federal agencies,
primarily, to take appropriate action. The Council will continue to develop and refine the
Territorial Sea Plan through amendments. '

. 1.) Legal Requirements

ORS .196.443 specifies the duties of the Council:

a.)Prepare a management plan for the territorial sea as described in ORS 196.471;

b.)Provide a forum for discussing ocean-resource pohcy, planning, and management issues and,
when appropriate, mediating disagreements;

-¢.)Recommend amendments to the Oregon Ocean Resources Management Plan and Territorial
Sea Plan as needed,;

d.)Offer advice to the Governor, the State Land Board, state agencies and local governments on
specific ocean resources management issues;

e.)Coordinate interagency and intergovernmental review of specific ocean-resource projects or
actions through project review panels;

{)Encourage participation of federal agencies in discussion and resolution of ocean-resources
planning and management issues affecting-Oregon;

g.)Coordinate development of a computerized ocean-resources information system among
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affected state and federal agencies.

b. Local Governments

Coastal local governments have a great interest in the development and conservation of ocean
resources. Use and management of upland areas under city or county jurisdiction can affect
marine resources. In other instances, the development of resources at sea, such as commercial
fisheries or petroleum reserves, can have significant impacts on local ports, labor force, retailers,
housing, and the like. The legislature was concerned that local government comprehensive plans
and the Territorial Sea Plan be compatible. Compatibility will require a close working
relationship among the Council, state agencies, and local governments.

In addition to the statutory coordination requirements between the Council and local
governments, the Council has developed mandatory consultation procedures with local
governments for major ocean-development proposals that are spelled out in Part IL.C. of this

plan.
1.) Legal Requirements

ORS 196.465 spells out three basic ways the Ocean Policy Advisory council is to coordinate the
Territorial Sea Plan with coastal local governments. These are summarized as follows:

This space left blank intentionally.
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a.) When adopted by the Land Conservation and Development Commission, the Territorial Sea
Plan must be compatible with the acknowledged comprehensive plans of adjacent coastal
counties and cities;

b.) The Council is to work with the coastal zone management association to coordinate with
coastal local governments during preparation of the Territorial Sea Plan, including "provisions
for mandatory consultation, as necessary, between [among] local governments, the Governor and
state agencies on major ocean-development activities or actions";

c.) The Council may recommend amendments to local comprehensive plans needed to achieve
compatibility with state ocean law and policies of the Territorial Sea Plan.

c. State Agencies

State agencies will be the principal implementers of the Teititorial Sea Plan. The Legislature in
1991 added three provisions to the Oregon Ocean Resources Management Act that clarify how
state agencies are to implement the plan. In addition, the State Agency Coordination
requirements of the state's land use planning program will come into play when state agencies
carry out the plan.

1.) Legal Requirements

a.) The act requires state agencies, within their existing authorities, to amend their programs and
rules relevant to ocean resources to be consistent with the Ocean Plan and the Territorial Sea
Plan (ORS 196.435(2)). This provision will ensure that the Ocean Policy Advisory Council's
(OPAC) policies get incorporated in the rules and programs of the appropriate agencies.

b.) The act makes LCDC's state agency coordination respensibilities under ORS 197.180 an
official part of the Oregon Ocean Resources Management Program (ORS 196.425(5)). The
LCDC coordination rule provides a ready-made set of procedures for use by state agencies to

adopt the Territorial Sea Plan.

c.) The act does not change the statutorily and constitutionally mandated responsibilities of
agencies other than DLCD (ORS 196.435(2)). This provision prevents OPAC from directing
state agencies to do things that the Legislature has not given the agencies the authority to do.

2.) State Agency Coordination Programs

The Oregon Legislature made LCDC's state agency coordination requirements part of the state's
ocean program. All relevant ocean-management state agencies have existing "state agency
coordination programs" approved by LCDC. Most of these coordination programs were
developed prior to completion of the Ocean Plan and thus typically contain only generic or
general statements describing that agency's relationship to the Oregon Ocean Resources

Management Program.

OPAC Documents, June 8, 2009 Page 110 of 174



In most cases, agencies will amend their existing coordination programs to incorporate relevant
provisions of the Territorial Sea Plan. ORS 196.485 and LCDC's rules goveming state agency
coordination provide the mechanism for review and approval of state agency rules and programs
that LCDC has not previously approved. :

d. No New Agencies

No additional state agencies are needed to manage the resources of Oregon's territorial sea. The
state's existing network management approach for ocean and coastal resources, which includes a
strong coordination mechanism through OPAC and the Governor's Office, is appropriate to
handle ocean-resource issues.

NOTE: This also appears as a policy statement in the Ocean Plan (pg. 173).
e. Federal Agencies

Federal agencies were invited to participate in the state's process for territorial sea planning.
Several did so enthusiastically as a means of coordinating and strengthening their programs and
objectives. These agencies will have a program incentive to follow the provisions of the plan and
assist in its implementation.

Section 307 (c)(1) of the Coastal Zone Management Act of 1972 (CZMA), amended in 1990,
provides that any federal agency activity is subject to the CZMA requirement for consistency if it
will affect any natural resources, land uses, or water use in the coastal zone. Oregon's coastal
zone includes the territorial sea. The amendments of 1990 overturned the decision of the
Supreme Court in Secretary of the Interior v. California to make it clear that federal oil and gas
lease sales on the outer continental shelf are subject to these consistency requirements. The term
"affecting" is to be construed broadly including direct effects and indirect effects later in time or
removed in distance.

Federal agencies are required to act consistently with the "enforceable" policies of a state's
federally approved, coastal-management program. After adoption by the Land Conservation
Development Commission, this Territorial Sea Plan will be submitted to the Secretary of
Commerce via the Nationa]l Oceanic and Atmospheric Administration, Office of Ocean and
Coastal Resources Management (OCRM), for approval as part of Oregon's federally approved
Coastal Management Program. After approval by OCRM, federal agencies will be required to
act consistently with the mandatory or enforceable provisions of this plan.

f. The Public
ORS 196.425(1) incorporates by reference "applicable elements of the Oregon Coastal
Management Program" mto the Ocean Resources Management Program. Among these

applicable elements are the requirements of Statewide Planning Goal 1, Citizen Involvement.
Goal 1 requires that citizens be provided the opportunity to be involved in all phases of the
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planning process.

Beyond any legal requirement to involve the public in plan preparation and implementation is the
overriding need for informed and aware citizens to take personal responsibility to conserve and
protect Oregon's ocean resources. The Council recognizes the need for programs to educate,
inform, and increase awareness among the general public and various user or interest groups and
to communicate the need for personal and community stewardsh1p

Simply put, government agencies cannot carry out this plan alone or rely on regulations and
enforcement. Members of the public must play a major part in helping to meet its goals and

objectives.
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Oregon Territorial Sea Plan
Amendment of May 4, 2001

PART ONE: |
Ocean Management Framework

G. OCEAN MANAGEMENT—GOALS AND POLICIES

Note: The preamble, goals, and policies of this document were adopted by the Land Conservation and
Development Commission May 4, 2001, and were thereby added to the Oregon Territorial Sea Plan.

Preamble to Ocean Management Goals and Policies:

The Pacific Ocean is an important and defining feature of the State of Oregon. The people of the state, as
well as the nation and world, derive numerous economic, aesthetic, cultural, educational, recreational,
and ecological benefits and values from the resources of the Pacific Ocean.

The State of Oregon holds the lands, waters, and living resources within its boundaries in trust for the
public and, acting through local, state, and federal laws, seeks to ensure that these ocean resources,
values, and benefits are conserved for the current and future generations. The state has therefore
established in law a program of ocean-resources planning and management that includes ocean-
resource goals and policies and seeks to integrate the ocean-management responsibilities of all levels of
government, involve the public and users of ocean resources, and promote the conservation of all ocean
resources. Oregon places special emphasis on conserving renewable ocean resources because these are
expected to provide greater long-term benefits to the state from food production, recreation, aesthetic
enjoyment, navigation, and ecosystem stability than non-renewable marine resources.

The State of Oregon recognizes that the ocean area within its jurisdiction is an integral part of the larger
marine environment of the Northeastern Pacific Ocean and the entire Pacific Ocean. The highly
dynamic, fluid, and interconnected nature of the marine environment, the migratory life stages of
numerous marine organisms, and the patterns of economic use of ocean resources by coastal
communities serve to extend the state’s interests in the conservation of ocean resources to areas beyond
state waters. Similarly, the state recognizes that the marine environment extends into coastal estuaries,
which provide important habitat for many marine species and which are affected by or affect the larger
marine ecosysiem.

The State of Oregon encourages the public, ocean users, other coastal states, and nations {o embrace the
responsibility of stewardship of ocean resources in order to sustain them into the future. The following
goals and policies define and assert Oregon’s long-term interests in the sustainable use of ocean
resources.

Oregon Territorial Sea Plan
Ocean Goals and Policies
Adopted by the Land Censervation and Development Commission May 4, 2001
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GOALS

The following goals and policies of the State of Oregon are mandatory forocean
resources planning and management; all actions by local, state, or federal agencies
that affect the ocean resources of the state shall be consistent with them.

The overall ocean-management goal of the State of Oregon is to:

conserve the long-term values, benefits, and natural resources of the
nearshore ocean and the continental shelf.

To achieve this goal, the State of Oregon will:

1. give higher priority to the protection of renewable marine resources than to the
development of non-renewable ocean resources;

2. support development of ocean resources that is environmentally sound and
economically beneficial to coastal communities and the state;

3. protect the diversity of marine life, the functions of the marine ecosystem, the
diversity of marine and estuarine habitats, and the overall health of the marine

environment; and

4. seek the conservation of ocean resources within the larger marine region that is
of ecologic and economic interest to the State of Oregon.

Oregon Territorial Sea Plan
Ocean Goals and Policies
Adopted by the Land Conservation and Development Commission May 4, 2001
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POLICIES

POLICY 1: SCOPE OF AUTHORITY

It is the policy of the State of Oregon that all local, state, and federal plans,
programs, and activities that affect the resources and uses of the Oregon territorial
sea shall: ‘

A. be developed, managed, and conducted to maintain and, where appropriate,
restore the long-term benefits derived from Oregon’s renewable marine

_resources;

B. meet the requirements of the Territorial Sea Plan for inventory information and
effects-analysis; '

C. protect:

1. renewable marine resources from adverse effects of development of non-
renewable resources;

2. the biolo gical diversity of marine life and the functional integrity of the
marine-ecosystem; '

3. important marine habitat, including estuarine habitat;
4. areas important to fisheries;
5. beneficial uses of ocean resources, such as navigation, food production,

recreation, and aesthetic enjoyment that do not adversely affect the resources
to be protected in policy items 1-4, above.

POLICY 2: ESTUARIES

It is the policy of the State of Oregon that:

A. estuaries are an essential part of the marine environment over which the state
has jurisdiction;

Oregon Territorial Sea Plan
Ocean Goals and Policies
Adopted by the Land Conservation and Development Commission May 4, 2001
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B. the effects of ocean-resource development activities on the estuarine
environment shall be considered through the requirements of the Resource
Inventory and Effects Evaluation in the Territorial Sea Plan.

POLICY 3: MANAGEMENT MEASURES

A. It is the policy of the State of Oregon that management measures for ocean
resources and uses shall be appropriate to the circumstances and provide
flexibility for future actions. Such management measures include:

1. Cumulative Effects Assessment: to act with regard for the accumulated
consequences or effects of activities in the environment that may occur at a
distance, over time, or in combination with other actions;

2. Adaptive Management: to adapt management programs to account for
variable conditions in the marine environment, the changeable status of
resources, and individual or cumulative effects of uses;

3. Conditional Approvals or Actions: to place conditions or limit actions to
protect or shield other uses and resources;

4. Special Management Area Plans: to develop management plans for
certain marine areas to address the unique management needs for resource
protection, resource utilization, and interagency cooperation in the areas;

5. Intergovernmental Coordination and Cooperation: to coordinate
integrate, and co-manage programs and activities with all levels of government,
including coastal Indian tribal governments;

6. Regional Cooperation and Governance: to cooperate with other coastal
states, countries, organizations, and federal agencies within the larger marine
region to address common or shared ocean resource management issues.

7. Public Involvement: to involve the public and affected groups in the
process of protecting ocean resource, especially through public awareness,
education, and interpretive programs.

Oregon Territorial Sea Plan
7 Occan Goals and Policies
Adopted by the Land Conservation and Development Commission May 4, 2001
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8. Contingency Plans: to require contingency plans and emergency
procedures for activities or operations that may result in damage to the marine
or estuarine environment.

9. Precautionary Approach: to take a precautionary approach to decisions
about marine resources and uses when information 1s limited.

B. It is the policy of the State of Oregon to prepare and régularly update a marine
research strategy to provide a basis for identifying, funding, and coordinating
marine research.

POLICY 4. OCEAN STEWARDSHIP AREA

A. The State of Oregon has interests in the conservation of ocean resources in an
Ocean Stewardship Area, an ocean area where natural phenomena and human
uses can directly affect uses and resources of Oregon’s territorial sea; the Ocean
Stewardship Area includes the state’s territorial sea, the continental margin
seaward to the toe of the continental slope, and adjacent ocean areas;

B. Within the Ocean Stewardship Area, the State of Oregon will:

1. use all applicable state and federal laws to promote its interests in
management and conservation of ocean resources within the state’s Ocean
Stewardship Area;

2. encourage scientific research on marine ecosystems, ocean resources, and
oceanographic conditions to acquire information needed to make ocean and
coastal-management decisions;

3. seek co-management arrangements with federal agencies when appropriate
to ensure that ocean resources are managed and protected consistent with the
policies of the Territorial Sea Plan; and

4. cooperate with other states and governmental entities directly and through
regional mechanisms to manage and protect ocean resources and uses.

C. The Ocean Stewardship Area is not intended to:

Oregon Territorial Sea Plan
Ocean Goals and Policies
Adopted by the Land Conservation and Development Commission May 4, 2001
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1. change the state’s seaward boundary;

2. extend the seaward boundaries of the state’s federally approved Coastal
Zone under the National Coastal Zone Management Act of 1972;

3. affect the jurisdiction of adjacent coastal states; or

4. alter the authority of federal agencies to manage the resources of the United
States Exclusive Economic Zone. »

5. limit or otherwise change federal agency responsibilities to comply with the
consistency requirements of the federal Coastal Zone Management Act.

POLICY DEFINITIONS

The following definitions give meaning to various terms found in the
ocean-resource goals and policies. These definitions are to be
considered as policy statements with regard to ocean-resource
planning and management.

“Conserve:” to manage in a manner that avoids wasteful uses or wanton
destruction of habitat and provides for future availability.

“Long-term values and benefits:” those values and benefits that accrue to future
generations because of the continuous availability of marine resources and
ecological functions.

“Renewable marine resources:” living marine organisms;

“Protect:” to shield from loss, destruction, or injury, or to save for future potential
use. ,

“Important Marine Habitats” are areas and associated biologic communities that
are:

1. important to the biological success of commercially or recreationally caught
species or that support important food or prey species for commercially or
recreationally caught species;

Oregon Territorial Sea Plan

Ocean Goals and Policies
- Adopted by the Land Conservation and Development Commission May 4, 2001
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6.

needed to assure the survival of threatened or endangered species;

ecologically significant to maintaining ecosystem structure, biological
productivity, and biological diversity;

essential to any life-history stage of marine organisms, such as feeding,
courtship, breeding, spawning, rearing, parental foraging, overwintering, and
resting; '

especially vulnerable because of size, composition, or location in relation to
chemical or other pollutants, noise, physical disturbance, alteration, or harvest;

unique or of limited range within the state.

“Areas Important to Fisheries” are:

1.

areas of high catch (e.g. high total poﬁnds landed and high value of landed
catch);

areas where highly valued fish are caught even if in low abundance or by few
fishers; '

areas that are important on a seasonal basis;

areas important to commercial or recreational fishing activities, including those
of individual ports or particular fleets; :

. habitat areas that support food or prey species important to commercially and |

recreationally caught fish species

Oregon Territorjal Sea Plan
Ocean Goals and Policies
Adopted by the Land Conservation and Development Commission May 4, 2001
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Oregon Territorial Sea Plan
Adopted 1994

PART TWO:

Making Resource Use Decisions

Part TWO of the Territorial Sea Plan describes the process for making
decisions in the future about the use of Oregon's ocean resources. This
part lays a very important foundation for consistently evaluating ocean
resource proposals to determine whether they satisfy Oregon’s ocean
resource protection policies. Included in Part Two are requirements for
resource inventory information, evaluating environmental effects,
conducting small-scale environmental disturbances to seek new
information, making the final resource use decision, Joint Review Panels,
and a mandatory process for consulting with local coastal governments,
including coastal Indian tribes.

A. RESOURCE INVENTORY & EFFECTS EVALUATION

1. Context

Informed decision making, the heart of Goal 19 and the Ocean Plan, depends upon
adequate information about ocean resources and uses and the effects of any proposed
action on those resources and uses.

2. Mandatory Policies

a. Inventory/Evaluation Required

1.) Duty To Inventory and Evaluate. Priorto making any decision to conduct,
approve, or fund any action that will occur within Oregon's territorial sea or the Rocky
Shores Management area of the Territorial Sea Plan and that is related to or affects
marine resources and uses in Oregon's territorial sea, an agency shall prepare, or cause to
be prepared, a resource inventory and effects evaluation as required by this section.

2.) Sufficiency of Inventory and Evaluation. The resource inventory and effects
evaluation shall be sufficient to understand the short-term and long-term effects of the

proposed decision on the affected resources and uses.

b. Standards For Decision Making
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Any government agency making decisions that relate to marine resources and uses in
Oregon's territorial sea shall conform to the requirements of this Territorial Sea Plan;
Oregon's ocean law; Statewide Planning Goal 19, Ocean Resources; and the policies of
the Oregon Ocean Resources Management Plan, as well as any amendments by the Land
Conservation and Development Commission upon recommendation from the Ocean

Policy Advisory Council.
c. Inventory Content
At a minimum, the following factors shall be considered for inclusion in the inventory as
appropriate to the magnitude, likelihood of effects, and the significance of potentially
affected resources and uses:
1.) The proposed a¢tion:

(a) Location (using maps, charts, descriptions, etc.);

(b) Numbers and sizes of equipment, structures;

(c) Methods, techniques, activities to be used;

(d) Transportation and transmission modes needed to serve/support the proposed
project;

(e) Materials to be disposed of and méthod of disposal;

(f) Physical and chemical properties of hazardous materials to be used or produced, if
any;

(g) Navigation aids; and
(h) Proposed time schedule.

2.) Location and description of all affected areas, including areas for onshore support
facilities.

3.) Physical and chemical conditions such as:
(a) Water depth,
(b) Wave regime;

(c) Current velocities;

OPAC Documents, June 8, 2009 Page 122 of 174



(d) Dispersal, horizontal transport, and vertical mixing characteristics of the area;

(e) Meteorological conditions; and

(f) Water quality.

4.) Bathymetry (bottom topography).
5.) Geological structure and hazards.
6.) Biological features, including:

(a) Critical marine habitats (see Definitions);

(b) Other habitats important to the marine ecology, such as kelp and other algae beds,
exposed seafloor gravel beds, seagrass beds, rocky reef areas, marine mammal
rookeries and haulout areas, seabird rookeries, and areas where fish and shelifish
congregate in large numbers;

(c) Fish and shellfish stocks and other biologically important species;

(d) Recreationally or commercially important finfish or shellfish species;

(e) Planktonic and benthic flora and fauna; and

(f) Other elements important to the primarsz prdductivity and the food chain.

7.) Mineral deposits, including sand, gravel and hydrocarbon resources.

8.) Cultural, economic, and social uses (present and projected) associated with the
affected resources, such as:

(a) Commercial and sport fishing;
(b) Aquaculture;

(c) Scientific research;

(d) Ports, navigation, and DMD sites;
(e) Recreation;

(f) Tourism;

(g) Mineral extraction; and
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(h) Waste discharge.
9.) Significant historical or archeological sites.
d. Effects Evaluation: Purpose & Content

The purpose of the effects evaluation is to determine whether the proposed action can
meet the resource or user-protection standards referred to in Subsection 2.b, Standards

For Decision-Making.

1.) Written Evaluation. The government agency shall use the inventory information or
cause it to be used to write an evaluation of all reasonably foreseeable adverse effects of
the proposed actions. Where relevant, the evaluation shall describe:

(a) The potential short-term and long-term effects on resources and uses of the
continental shelf, the Oregon nearshore ocean, and onshore areas based on the

following considerations:
i. Biological and ecological effects, including those on critical marine habitats

and other habitats, and on the species those habitats support. Factors to
consider include:

e The time frames/periods over which the effects and recovery will occur;

¢ The maintenance of ecosystem structure, biological
« productivity, biological diversity, and representative species assemblages;

e Maintaining populations of threatened, endangered, or sensitive species;
and

e Vulnerability of the species, population, community, or the habitat to the

adverse effects of pollution, noise, habitat alteration, and human trespass;
ii. Conformity and compatibility with existing and projected uses of ocean
resources such as fishing, recreational uses, ports and navigation, and waste
discharge.
iii. Local and regional economies.
iv. Archeological and historical resources.

v. Transportation safety, accidents.

vi. Geologic hazards.
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vii. Cumulative effects of project in conjunction with effects of past projects,
other current projects, and probable future projects.

(b) Financial and technical capability of the applicant to perform.

(c) Surveillance and monitoring -- agencies' ability to monitor performance and to
respond if needed.

(d) Feasible alternatives to achieve the purpose or objective of the proposed action.
(e) Evaluations for development of nonrengawablé resources shall also determine:

i. . The probability of exposure of biological communities and habitats to
adverse effects from operating procedures or accidents;

ii. The sensitivity of these biological communities and habitats to such
exposure; and

iii. The probable effects of exposure on the marine ecosystem.

2.) Reasonably Foreseeable Adverse Effects. For purposes of the above evaluation, the
determination of "reasonably foreseeable adverse effects” shall be based on scientific
evidence. The evaluation need not discuss highly speculative consequences. However,

~ the evaluation shall discuss catastrophic environmental effects of low probability.

3.) Use of Available Environmental Information. State and federal agencies may use
existing data and information from any source when complying with the requirements for
resource inventory and effects evaluation. All data and information used for the
inventory and evaluation, including existing data from federal environmental impact
statements or assessments, shall meet the same standards of adequacy required for the
inventory and the evaluation (see Subsections A.2.c. and A.2.d.) .

e. Insufficient/Incomplete Information

1.) Choice. When any agency discovers during the decision-making process that
information regarding the effects of the proposed action is insufficient or incomplete, the
agency must then determine whether and how to acquire the additional information. In

the situation of insufficient information, the agency has the following options:

(a) Terminate, suspend, or postpone the decision-making process until the
information is available.

OR
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(b) Determine whether the provisions of Subsection A.2.e.2. Limited Environmental
Disturbance are appropriate to provide the needed information;

OR

(c) Inthe case of Developmental Fisheries pursuant to ORS 506.455, apply the
provisions of Subsection A.2.e.3.

2.) Limited Environmental Disturbances. To obtain adequate environmental-effects
information, it may be necessary to create a limited environmental disturbance and
measure the effects. The state agency's decision to allow such a disturbance shall be

based on the following:
(a) Approval Criteria:

i.  The exclusive purpose of the pr‘oposed disturbance shall be to provide needed
information for the effects evaluation as required by the provisions of this
Part Two of the Territorial Sea Plan. '

ii. Adequate inventories of baseline conditions, as required by this Part Two,
shall be completed prior to conducting the environmental disturbance.

iii. The risk of adverse effects from the disturbance shall be insignificant,
because:

o of low probability of exposure of biological communities and habitats; or

e of low sensitivity of the biological communities and habitats to the
exposure; or

s the effects of exposure to sensitive communities and habitats will be
insignificant. '

iv. The proposed limited environmental disturbance shall not adversely affect
any critical marine habitat (see "Definitions" in Glossary).

v. The proposed environmental disturbance shall conserve any marine resource
as a whole. In this context, "conserve" means:

e to avoid waste or destruction,
e (o restore and/or continuously maintain for future availability, and

e {0 avoid irreversible or long-term adverse effects.
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vi. Each proposed limited environmental disturbance shall avoid significant or
long term interference with other human users of marine resources.

vii. The scale (size and time frame) of the limited environmental disturbance shall
be the minimum needed to obtain the required information. Characteristics
regarding scale and time frame include: geographic scope or coverage;
amount of marine resources to be taken, removed, harvested, or altered; the
duration of the disturbance.

viil, There shall be an adequate work plan developed as described below.
(b) Conditions on the Limited Environmental Disturbance:
1. All data shall be in the public domain subject té ORS 192.410 et seq.
1ii.  The proposed limited environmental disturbance shall be scheduled only for
short periods of time, as discrete pieces of research, and shall be evaluated

before proceeding to additional activities.

(c) Work Plan: A written work plan shall be developed. Elements of the work plan
shall include but not be limited to the following:

1. Alist of the information needed to satisfy the effects evaluation of this plan.
ii. Specific study objectives to obtain the needed information and explanation of

how the study design will meet the objectives.
iii. Description of study methods to meet the objectives, such as:

Literature review;

Collection of any needed baseline data;

Hypotheses to address the study objectives;

Descriptions of field sampling and data-ainalyses methods to be used; and

Use of adequate controls to allow the effects of the proposed action to be
separated from natura] fluctuations in resources and habitats.

iv. Supporting documentation demonstrating that the study design is
scientifically appropriate and statistically adequate to address the research

objectives.

v. Descriptions of how the data and analyses will be reported and delivered for
review and approval.
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3.) Developmental Fishery Harvest: State law requires the Oregon Department of Fish
and Wildlife to institute 2 managemerit system for the commercial harvest of
developmental fishery species, i.e. finfish or invertebrate species that are underutilized or
have not been previously harvested. For some fish species very little information is
available to assure sustainable harvest or to meet the inventory and effects evaluation
required by this plan. Initial harvest of these species may be permitted as controlled
"research-level fisheries" to gather necessary information on stocks, habitat interactions,
and effects on other marine resources and users. Each such fishery shall be conducted
with an information-gathering and research plan developed by the Oregon Fish and
Wildlife Commission. The research plan shall address the following:

(a) Approval Criteria:

i.  The purpose of research-level fisheries shall be to obtain information needed
to manage the fishery on a long-term sustainable basis and to evaluate effects
as required by this Territorial Sea Plan and Goal 19;

ii. The scale, intensity, and duration of fishing effortunder a research-level
fishery program shall be the minimum needed to obtain information about
stock distribution, abundance, reproductive rates, habitat interactions, and life

history.

iii. A research-level fishery shall not adversely affect any critical marine habitat,
any special management area designated in this Territorial Sea Plan, or any
sensitive habitat areas identified in the Oregon Ocean Resources Management
Plan.

iv. A research-level fishery shall conserve the species and its environment as a
whole. In this context "conserve" means:
e to avoid waste or destruction;

e to restore and/or continuously maintain for future availability; and
e to avoid irreversible or long term adverse effects.

v. A research-level fishery shall

e avoid significant or long term interference with other human users of
marine resources;

e minimize disturbance or disruption to other marine resources and
biological communities.
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(b) Research-Level Fishery Work Plan. A fishery work plan shall be prepared for
each research-level fishery and shall include the following:

i. A list of the information needed to satisfy the effectsevaluation of this plan;
1. Specific study objectives;
1. Description of study methods to meet the objectives, such as:
* Literature review;
- o Hypothese to address study objectives;
o Harvest effort, techhiques, and location;

¢ Related monitoring or sampling necessary to understand the effects of the
harvest on associated biological resources and habitats;

* Use of adequate controls to allow the effects of the fishery to be separated
from natural fluctuations in the marine environment;

iv. Methods for reporting and analyzing data that have been gathered.
4.) Supervision of Research Quality:

(a) The approving agency may, subject to its statutory authority, require that the
research be conducted or paid for by the applicant/development proponent.

(b) The approving agency is responsible for ensuring research quality, techniques
which may include the following:

1. Specify the qualifications of researchers, and approve the applicant's
proposed research team (that is, the actual people doing the research) and the
methods of research.

il. Determine costs for any cost-incurring participation by state government
agencies and assign those costs to the applicant.

111. Encourage the technical staff of affected state and federal agencies to involve
themselves 1n data collection, analyses, etc. being conducted by or for the
applicant--for example, to be on board during research cruises (the applicant
would be responsible for any associated costs).
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iv. Encourage the submission of results to scientific journals, and the use of peer
groups, steering groups, panels of experts, etc. to review research plans, data,
analyses, and conclusions.

v. Use administrative techniques to avoid problems with proprietary data, such
as summarizing proprietary data.

(c) OPAC recommends to the Legislature that relevant state agencies be provided
with adequate staff and funding to conduct long term ocean research and
management.

(d) All research data shall be in the public domain as allowed by ORS 192.410 et seq.

f. Analysis of Data

Proponents and opponents of any proposed ocean development, proposed environmental
disturbance, or developmental fishery shall each be held to the same standards when
analyzing resource inventories and effects evaluations or environmental disturbance data.

g. Inventory/Evaluation Checklist

The Department of Land Conservation and Development shall develop a "checklist" for
assisting the relevant agencies in identifying applicable ocean management
rules/requirements. The checklist will not be mandatory but merely a guide.

i. Agency Responsibilities, Coordination

Any government agency required to comply with OPAC ocean-management policies and
with Goal 19 also has certain responsibilities for making the process work properly. Due
to the emphasis on resource inventories and effects evaluations, the review of a single
development proposal may often involve other government agencies with relevant
resource expertise. In addition, there may be other agencies involved due to, for example,
multiple regulatory authorities or required consultation.

1.) Process Coordinator. When multiple agencies are involved for whatever reason, a
single agency among the group should serve to coordinate the participation of the
agencies and the overall working of the process. "Coordinate" does not mean that an
agency is authorized to make decisions for another agency regarding the other agency's
compliance with Goal 19 or OPAC's ocean-management policies.

2.) Individual Agency Responsibilities. When multiple agencies are involved, each is
responsible for incorporating its relevant components into the inventory and evaluation.
Each agency which has the responsibility to comply with OPAC's policies and Goal 19
must ultimately decide what is needed in the inventory and effects evaluation to satisfy
the agency's responsibilities, and when it is adequate.
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3.) Public Participation. Agencies implementing the Territorial Sea Plan's policies on
resource inventories and evaluations shall provide adequate opportumues for citizens to
be involved in all phases of the process.
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Oregon Territorial Sea Plan
Adopted 1994

PART TWO: | 3
Making Resource Use Decisions

B. Joint Review Panels (JRPs)

1‘. Context

Many decisions by government agencies regarding the use of ocean resources require a
great deal of coordination among federal, state, and local agencies. Oregon does not have
a formal interagency procedure for coordinating these decisions (Ocean Plan, p.168). For
example, the State Agency Coordination Program created by ORS 197.180 is very
agency-specific. Consequently, it does not set up a single overall coordination program
and is not always comprehensive. In response, the Ocean Plan recommends (p. 168) the
creation of "project review panels" to coordinate the more complex decisions on ocean
development. '

The 1991 Legislature responded by specifically authorizing OPAC to create "project
review panels to address and coordinate the interests of state, federal and local
governments in specific development proposals” (ORS 196.453). OPAC was also given
authority to adopt administrative rules for the panels. In turn, OPAC has determined that
the name of these coordination mechanisms should be changed to "joint review panels”
(JRPs), whose scope would remain the same as for the former "project review panels".

2. Mandatory Policies

a. Purpose of JRPs

Jomt Review Panels (JRPs) shall be used when appropriate to coordinate interagency
involvement and to provide technical advice to state, federal, and local agencies regarding
compliance with the Ocean Plan, the Territorial Sea Plan, and Statewide Planning Goal
19 on specific proposals to use or alter ocean resources. JRP review and
recommendations shall focus on technical issues. Specific proposals subject to JRP

review may include but are not limited to the following:

1.) Applications for permits, leases, or other forms of approval;
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2.) Development actions being proposed directly by an agency; such as facility
construction; alteration of ocean habitat, flora, or fauna; resource management plan;

3.) Funding by an agency of another party's development or management actions;
4.) Marine resource management plans proposed by government agencies; or
5.) Proposed state agency administrative rules.

| b. Functions and Duties of JRPs

JRPs may perform any of the following tasks:

1.) Advise on preparation of resource inventories and effects evaluations, and comment
on their adequacy;

2.) Review and comment on the adequacy of NEPA environmental assessments and
impact statements, mitigation plans, monitoring programs, and contingency plans;

3.) Advise on the design of environmental disturbances, special permit conditions,
construction and operational performance standards, lease stipulations, and mitigation

measures.

4.) Review and comment on alternatives to the proposed action.

c. Membership

1.) Flexibility. JRP membership will be determined by OPAC on a case-by-case basis,
and may vary according to the nature of the action being considered.

2.) Limitations. Membership on any JRP shall:

(a) include one non-state agency member of OPAC with no conflict of interest in the
proposed action; and

(b) inaddition, be limited to representatives of entities with regulatory, proprietary, or
statutorily mandated consultative responsibilities; and

(c) persons not representing an entity described in (a) above, but who have relevant
technical expertise and no conflict of interest in the proposed action as defined by
state law.

d. When To Convene JRPs

JRPs may be convened only when:
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1.) There is a need for coordination and review; and

2.) No better mechanism exists for interagency coordination and review of the proposed
action; and

3.) The proposed action involves either: |

(a) A large, complex project or several related projects thatrequire expertise or
authorities of several agencies or from outside state government; OR

(b) A new or unique issue or project, the understanding and coordination of which
would be significantly improved by additional public exposure and agency
coordination.

e. Who Convenes A JRP"
" 1.) JRPs may be convened by:

(a) OPAC, upon request of a state or federal agency, a local government, or other
interested party; OR '

(b) OPAC on its own initiative.
2.) In the interim between regularly scheduled OPAC meetings, a majority of OPAC
members or the chair of OPAC may call a meeting of OPAC to consider convening a
JRP. '
f. Accept Recommendations
Any agency may elect not to accept the JRP's recommendation but shall provide OPAC
with written findings and conclusions that explain how the agency's decision is consistent
with applicable statutes, rules, and policies.

g. Public Meetings, Public Participation

1.) Open Meetings. JRP meetings shall be open to the public,consistent with Oregon
open meeting laws (ORS 192.610 et seq.).

2.) Opportunity for Comment. Opportunity for verbal and written comment from
members of the public shall be provided at JRP meetings regarding the technical

recommendations being formulated by the JRP.

h. JRP Authority
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JRPs shall have only such authority as granted to them by OPAC; JRPs have no
independent authority.

i. Administrative Rules

OPAC shall, by administrative rule, set procedural and substantive requirements and
standards it deems appropriate to carry out these policies for JRPs.
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Oregon Territorial Sea Plan
Adopted 1994

PART TWO: “
Making Resource Use Decisions

C. LOCAL GOVERNMENT CONSULTATION

1. Context

The 1991 Legislature directed OPAC to create a "mandatory consultation process, as
necessary, among local governments, the Governor, and state agencies on major ocean-
development activities or actions" (ORS 196.465(2)(f)). The purpose of the consultation
process is to ensure that the (Ocean) plan and the Territorial Sea Plan are compatible with
the comprehensive plans of adjacent coastal counties and cities.

2. Comnsultation Process Described

The mandatory process for state agencies to consult with local governments consists of
three basic parts:

e Agencies inform local governments-of the opportunity to comment regarding a major
ocean development;

e Agencies respond vin writing to local government comments;
e Agencies offer assistance to local governments if appropriate.
3. Mandatory Policies

a. Purpose

Major ocean developments can have significant effects, even if secondary. Affected local
government's only role in the approval of such offshore actions is to provide comment.
This can be frustrating to local governments when the approving state or federal agency
neither acknowledges nor explains its disagreement with received comments.
Consequently, another purpose of the mandatory consultation process could be to raise
the level of state and federal agencies' responses to received comments from local
governments. This would not be a veto authority, but only an elevation of the current
consultation process.
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b. Major Ocean Development Activities

For purposes of the "local consultation process" mandated by ORS 196.465, the term
"major ocean developments" means any of the following:

1.) Any ocean development that involves the siting of an onshore facility in a coastal
county or city. ' ’

2.) Any ocean activity that results in a Joint Review Panel.

3.) Federal or state ocean leasing for oil/gés or hard mineral exploration or development
(not geological or geophysical testing or sampling). -

4.) Any ocean activity or action for which state or federal law requires approval from the
Governor.

5.) Designation of any restricted ocean-use area, whether for resource protection (e.g.,
marine sanctuary) or for development (e.g., kelp lease). Included in this category are any
future amendments, deletions, or additions to the rocky-shore site planning designations
in the adopted Territorial Sea Plan, and future adoptions of rocky-shore site-management
plans whether those actions are made by OPAC or any other state agency empowered by

the plan to do so.
c. Eligible Local Governments

Any local coastal city or county that submits written comments to a relevant state or
federal agency regarding a major ocean development is eligible for this mandated
consultation process. The local government's comments shall describe how the proposed

major ocean development would be:

1.) Compatible or incompatible with specific provisions in the local comprehensive plan
applicable to land-use decisions within the local government's land-use planning

jurisdiction;
OR

2.) Contrary or beneficial to the interests of the community; that is, would have secondary
or indirect adverse or beneficial effects which are not covered by the local comprehensive

plan.
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d. Agency Response To Comments
1.) State Agency Coordination Rules. LCDC's existing "state agency coordination" rule
regarding agency compatibility with local plans, OAR 660-30-070, is applicable to

agency actions under this policy.

2.) Agencies That Must Respond. This mandatory consultation process applies to the
Govemor's Office, any other state agency, or federal agency that is:

(a) Proposing a major ocean development; or
(b ) Approving a major-ocean development; or
(c) Funding a major ocean development; or

(d) Inthe case of state government, the "lead” or "coordinating” agency formulating a
"state" response to a major ocean development.

Such agencies must "consult" with eligible local governments as described below.

3.) Duty To Inform. Agencies shall inform local coastal governments regardmg major
ocean developments.

(a) Informing the local governments shall occur as soon after the agency leamns of the
development as 1s practical. This may mean informing the local governments
before the agency is required by law to issue public notice for whatever permitting
or decision-making process in which the agency is involved. '

(b) Agencies shall give local governments an adequate opportunity to comment to the
agency on the proposed major ocean development.

(c) Whatever methods are used by agencies shall be sufficient to inform the local
governments of the following:

1. The nature and Jocation of the major ocean development;

1. That the "mandatory local government consultation" process is commencing;

111. The opportunity for the local governments to submit comments regarding
compatibility with the local comprehensive plan as provided in Subsection2.c

"Eligible Local Governments" above; and

1v. The name, address, and phone number of the appropriate agency staff
person(s) to contact for more information or to whom comments may be sent.
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4.) Agency Response--Local Plan Compatibility. The responding federal or state
agency must provide a written response to each coastal city and county government which
comments on whether the proposed major ocean development would be compatible with

the local comprehensive plan.

(a) Ifthe agency agrees with the local government's mterpretatlon then the agency
shall acknowledge that agreement.

(b) Ifthe agency disagrees with the local interpretation, then the agency shall prepare
a written explanation of the agency's determination.

(c) If the agency determines that the proposed major ocean development will be
incompatible with the local plan, then the agency may, or request the proponent
to, do one of the following, in addition to other options in law:

i.  Terminate the proposed develépment.

il. Revise the proposed development to be compatible with
the local comprehensive plan.

iii. Provide technical assistance to the local government to help remove the
incompatibility; such as, mitigating adverse effects; amending the local
comprehensive plan to accommodate the onshore effects of the proposed

development.

(d) Ifthe agency determines that the proposed major ocean development will be
compatible with the local plan, but the local government disagrees or determines
that the proposed development will be adverse to the interests of the community,
then the agency is encouraged to assist the local government in mitigating any
adverse effects from the development. Such mitigating actions may include:

i. Revising the proposed development,

ii. Allowing the local government sufficient time to amendits comprehensive
plan and land-use ordinances to address or accommodate the onshore effects

of the development, or

iii. Working with local officials to conduct educational and informational
workshops that address the expressed community concerns.

5.) Agency Response--Local Community Interest. The agency is not required to
provide a written response to local governments regarding any effects of the proposed
development on the interests of the local community. However, the agency is encouraged
to assist the Jocal government in mitigating any of the development's adverse effects on

local community interests.
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6.) Tribal Governments. Agencies shall notify and consult with relevant tribal
governments as required by this Part 2.C. for coastal city and county governments.
Relevant tribal governments are those described for purposes of the state's archeological-
resources protection statutes (ORS 358.905 et seq.) and whose ‘archeological-resource
administrative boundaries border or include the Pacific Ocean.

7.) Other Groups. Agencies are encouraged to notify other local government groups
and groups other than local governments. In responding to written comments from these
groups, the agency is encouraged to provide at least a single written response that
aggregates and responds to clusters of common comments.

8.) No New Inventory Requirements. OPAC's "ocean framework" policies already
require the resource inventory and effects evaluation for all proposed ocean developments
to include the onshore effects of proposed offshore activities. Consequently, the
consultation process does not create a new requirement for the proponent of a major
ocean development to generate information on local community effects.

e. Local Plan "Compatibility"

Current state statute (ORS 201.370(2)) prohibits local coastal governments from
exercising their planning authorities in Oregon's territorial sea, which essentially extends
seaward from the low water line. Consequently, the issue of major ocean development
decisions being compatible with local comprehensive plans becomes an issue of the
offshore development's onshore land-use effects, both direct and indirect.

Local governments may need assistance evaluating proposed major ocean developments
for plan compatibility, or appropriately amending their plans to adequately address the
onshore effects of major ocean developments. The following types of technical
assistance might be useful to local governments:

1.) Education. Some local officials and agency staff people subject to the local
consultation process may need assistance to determine whether an ocean development
action 1s compatible with a local comprehensive plan. For example, how does one know
which proposed ocean developments need to be evaluated for compatibility; when is ‘
consultation needed and when is it not; what aspects of a local plan need to be examined
and evaluated; what does it mean for a plan to be "silent" regarding a proposed
development; what are the potential secondary effects; why is it useful for the local plan
to describe the "community interest" in relation to offshore development? OPAC and
DLCD, perhaps working with the League of Oregon Cities and the Association of Oregon
Counties, could provide this type of information and assistance on a continuing basis.
Such information could include written materials, workshops, and hands-on assistance.

2.) Model Plan Amendments. If desired by local governments, there may be
standardized, boiler plate language that could be amended into local plans in advance of
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major ocean development proposals. One purpose for such standardized language might
be to describe whatever restrictions that existing laws place on local governments and
local comprehensive plans to affect proposed ocean developments. An example of a
restricting law is ORS 469.503 which limits local governments' land-use planning
authorities in favor of the state Energy Facility Siting Council regarding certain energy
facilities. Such language could be added to plan inventories, policies, or implementing
ordinances. Working with local governments and others, OPAC could use its local plan
amendment recommendation authority (ORS 196.465(3)) to develop model language for
incorporation in local comprehensive plans.

3.) Specific Plan Amendments, Mitigation. A local government may wish to amend its
comprehensive plan to accommodate the onshore effects of a proposed major ocean
development. If needed, the agency making the ocean-development decision should work -
with DLCD and the local government to develop an understanding of the proposed
development's specific onshore land-use effects, and to suggest potential land-use
solutions to mitigate or accomrmiodate the effects.

OPAC Documents, June 8, 2009 Page 142 of 174



Oregon Territorial Sea Plan
Adopted December 1, 2000

PART FOUR:
Uses of the Seafloor

These amendments were adopted by the Land Conservation and Development
Commission on December 1, 2000, based on a recommendation from the Ocean
Policy Advisory Council, January 28, 2000. These amendments are consistent
with administrative rules adopted by the Oregon State Land Board in August,
1999, governing easements for submarine fiber-optic cables.

A. TELECOMMUNICATION CABLES, PIPELINES,
AND OTHER UTILITIES

1. Background

Oregon’s coast is a prime landing zone for fiber-optic telecommunication cables that cross the
ocean floor from sites around the Pacific Rim. Other utilities, such as natural gas pipelines, may
eventually be routed across Oregon’s Territorial Sea bed. Proper placement of utility easements
and installation of fixtures is required to avoid damage to or conflict with other ocean uses, such
as commercial fishing, and to reduce or avoid adverse effects on marine habitats.

State agencies, such as the Division of State Lands, the Department of Fish and Wildlife, the
Oregon Parks and Recreation Department, and the Department of Land Conservation and
Development, need clear policies and standards for reviewing and approving the routing and
installation of utilities on the seafloor of Oregon and adjacent federal waters.

[NOTE: In approving these plan policies for submittal to the Land Conservation and
Development Commission in January, 2000, the Ocean Policy Advisory Council approved the
addition of explanatory background text, maps, and illustrations prior to publication of the
amended plan. This background material will in no way affect the mandatory policies of this
section.]
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Oregon Coast Fiber
Optic Cable Landings

WCI-Alaska Northstar 1999

Southern Cross 2000
Nedonna Beach

North Pacific -1 1991
Pacific City

S e

China-US Segment 19 2000
TPC-5 North 1995
TPC-5 South 1995

China-US Segment E1 2000
Bandon
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NOTE: The following policies and implementation requirements are mandatory.

Decisions of state and federal agencies with respect to approvals of easements

or installation of utilities on the seafloor in Oregon’s territorial waters and ocean
shore must conform with them as required in the Oregon Territorial Sea Plan.

2. Policies

“When making decisions to approve routing, placement or operation of a'seafloor utility or
fixture, state and federal agencies shall:

a. Protect ocean fisheries and other ocean uses from any adverse effects that may be caused by
installation or operation of cables, pipelines, or other fixtures by requiring that such routing,
placement, or operation:

1.) avoid conflicts between commercial or recreational fishing or other ocean-use activities
and utilities, as a first priority;

2.) reduce any adverse effects when conflicts cannot be avoided; and
3.) mitigate for adverse effects after first reducing them to the minimum practicable.

b. Protect marine habitat, fishery areas, and other marine resources as required by Statewide
Planning Goal 19, Ocean Resources and the Oregon Territorial Sea Plan; and

c. Promote direct communication between affected ocean users to resolve or avoid conflicts and
require written agreements among the parties when necessary to ensure communication and
memorialize agreements. »

3. Implementation Requirements

When approving the routing, placement, or operation of a seafloor utility, state and federal
agencies shall avoid or reduce conflicts or adverse effects on other ocean users through the use of
one or more of the following:

a. Burial.

1.) In state waters: All telecommunication cables, pipelines and other fixtures, crossing or
affixed to state Jands of the territorial sea lying seaward of Extreme Low Water (which is
the seaward boundary of the Ocean Shore Recreation Area) shall be buried so as to
ensure continuous burial unless the approving state agencies make findings that burijal
cannot be practically achieved and all affected parties agree that adverse effects of not
burying the cable, pipeline, or fixture have been reduced, avoided, or mitigated to the
extent practicable
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2.) In federal waters: Decisions to permit burial of cables, pipelines, or other fixtures
crossing or affixed to the seabed of the outer continental shelf (beneath federal waters) to
‘a depth of 2,000 meters off Oregon will be déemed consistent with this state policy.
When a federal agency does not require burial in waters to this depth, the state may
concur that the decision is consistent with state policy only if the federal agency makes
findings that burial cannot be practically achieved and all affected parties agree that
adverse effects of not burying the cable, pipeline, or fixture, have been reduced, avoided,
or mitigated to the extent practicable. - '

3.) Burial shall be certified by the contractor to the easement-granting agency.

4.) The easement-granting agency shall require that cables, pipelines, or other utility fixtures
shall be inspected periodically and after any major geologic event, such as subduction-
zone earthquake to ensure continued burial.

b. Communication and coordination,

Written agreements between the applicant and fishers or other users shall be required by the
easement-granting agency as evidence of communication and coordination. Such agreements
may coordinate work, determine routing, identify routes, respond to emergencies, provide for
mitigation of adverse effects, or specify procedures for on-going communication. Written
agreements shall specify how fishers or other users and the applicant will resolve disputes over
lost fishing gear, damage to seafloor utilities, or liability for such actions.

c. Controlling the location of utilities.

Locations for new cables, pipelines, or other utilities shall conserve areas available to ocean
fisheries, prevent or avoid conflicts with other uses, protect marine habitats, and minimize
adverse effects on other public resources of the seafloor or ocean shore. New rights of way may
be required to be located as close to existing rights of way as possible or with sufficient capacity
to enable future expansion within the approved right of way. '

d. Single point-of-contact. The Division of State Lands shall coordinate approvals of
easements and permits in consultation with the Parks and Recreation Department, the
Department of Fish and Wildlife, the Department of Land Conservation and Development, the
Department of Geology and Mineral Industries, and coastal local governments, as appropriate.
The Department of Land Conservation and Development will use its authority under the federal
Coastal Zone Management Act to review federal permits to ensure that they are consistent with

state requirements.
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U Ocean and Coastal Management Program
re g O n Department of Land Conservation and Development
635 Capitol Street, Suite 150

Salem, Oregon 97301-2540
Phone (503) 373-0050

/ FAX (503) 378-6033

MEMORANDUM ' ’ www.lcd.state.or.us/coastal/html

Theodore R. Kulongoski, Governor

June 5, 2009
to: OPAC Members

from: Paul Klarin

re: Update on other Ocean and Territorial Sea Related Activities

State Legislature:

SB 195 - Adds exemption for wave energy projects from provisions related to hydroelectric projects.
Authorizes Water Resources Commission to adopt rules relating to wave energy projects. Sunsets
January 1, 2010. Effective on passage. Passed House and Senate with unanimous votes.

HB 3013A - Directs state agencies to implement specified recommendations of OPAC regarding marine
reserves. Directs ODFW to develop work plan for implementing recommendations, specifies
components of work plan and directs department to report on results of work plan to appropriate interim
legislative committee on or before November 30, 2010. Directs DSL to transfer moneys to ODFW for
biennium for purpose of implementing recommendations. Specifies that designation of marine reserve
must include commitment to pursue long-term funding for marine reserve. Effective 7/1/09. Passed
House, 2™ reading in Senate.

HB 3106A - Creates Task Force on Nearshore Research for purpose of making recommendatlons to
ensure protection and utilization of Oregons nearshore resources.

Directs DSL to transfer certain moneys, for biennium beginning July 1, 2009, to OSU for purposes of
Task Force on Nearshore Research. Effectiv7/1/09 Sunsets 1/2/12. Referred to Ways and Means and
assigned to House subcommittee on Natural Resources.

2098A - Limits DSL expenditures to $1,289,000 to pay for the territorial sea mapping project at OSU for
the biennium. Referred to Ways and Means and assigned to House subcommittee on Natural Resources.

Federal Activities:

FERC MMS MOU (see attachment) -

MMS OCS Renewable Energy Rule — Workshop Portland June 25™ (attachment)
MMS RFP for OCS Mapping — Nationwide

CSO & NOAA — Cumulative Effects \ Adaptive Management Workshop

WCGA - MMS - NOAA -TNC — Marine Spatial Planning and Mapping Workshop
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MEMORANDUM OF UNDERSTANDING
. BETWEEN THE
THE U.S. DEPARTMENT OF THE INTERIOR
AND
FEDERAL ENERGY REGULATORY COMMISSION

L PURPOSE

The U.S. Department of the Interior (DOI) and the Federal Energy Regulatory
Commission (Commission) (jointly, Participating Agencies) enter into this Memorandum
of Understanding (MOU) to clarify jurisdictional understandings regarding renewable
energy projects in offshore waters on the Outer Continental Shelf (OCS), in order to
develop a cohesive, streamlined process that would help accelerate the development of
wind, solar, and hydrokinetic (i.e., wave, tidal, and ocean current) energy prajects.

IL COMMITMENTS OF THE PARTICIPATING AGENCIES
The Participating Agencies agree as follows:

A. The Participating A gencies recognize that: (1) the DOI’s Minerals Management
Service (MMS) has exclusive jurisdiction with regard to the production, transportation, or
transmission of energy from non-hydrokinetic renewable energy projects on the OCS,
including renewable energy sources such as wind and solar; (2) MMS has exclusive
jurisdiction to issue leases, easernents, and rights-of-way regarding OCS lands for
hydrokinetic projects; and (3) the Commission has exclusive jurisdiction to issue 11censes
and exemptions for hydrokmetlc projects located on the OCS.

B, MMS will issue leases, w.scments, and rights-of-way for hydrokinetic projects to be

" Jocated on the OCS pursuant to Section 8(p) of the Outer Continental Shelf Lands Act
(OCSLA), 43 U.S.C. § 1337(p) (2006), and will conduct any necessary environmental
reviews, including those under the National Environmental Policy Act (INEPA), related to
those actions. The Commission may, at its discretion, choose to become a cogperating
agency with respect to the MMS’s preparation of an environmental document for any
OCS hydrokinetic project.

. The Commission will not iSsue prehmmary penmts for hydrokinetic proj ects located
. on the OCS.

D. The Commission will issue licenses undér-Paﬁ'I'Qf the Federal Power Act (FPA),

16 U.S.C. §§ 792-823a (2006), and exemptions from licensing under Sections 405 and
408 of the Public Utility Regulatory Policies Act of 1978, 16 U.S.C. §§ 2705 and 2708
(2006), for the construction and operation of hydrokinetic projects on the OCS, and will
conduct any necessary analyses, including those under NEPA, related to those actions.
The Commission’s licensing process includes the active involvement of relevant federal
land and resource agencies, including the DOL. MMS may, at its discretion, choose to
become a cooperating agency with respect to the Commission’s preparation of an
environmental document for any OCS hydrokinetic project. If MMS becomes a
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cooperating agency, it will not conduct “off-the-record” communications relevant to the
merits of the Commission’s licensing or exemption proceeding, including such
communications with staff of other non-cooperating DOI agencies regarding preparation
of the preferred alternative or about preparation of any recommendations, terms or
conditions, or prescriptions filed under Sections 4(e), 10, and 18 of the FPA (16 U.S.C.
§§ 797(e), 803, and 811 (2006)). MMS's participation as a cooperating agency ina
Commission-led NEPA review for an OCS hydrokinetic project shall not preclude DOI
from intervening, on the behalf of other DOT agencies including, but not limited to, the
U.S. Fish and Wildlife Service, the National Park Service, and the Bureau of Indian
Affairs, in the licensing or exemption proceeding for that project.

E. The Participating Agencies will coordinate to ensure that hydrokinetic projects meet
the public interest, including the adequate protection, mitigation, and enhancement of
fish, wildlife, and marine resources and other beneficial public uses. Further, the »
Participating Agencies will coordinate to ensure that any licenses or exemptions issued
by the Commission, and all operations regulated by the Commission, with respect to a
Jease, easernent, or right-of-way shall be consistent with the provisions of Section 8(p) of
the OCSLA and other relevant provisions of that Act, the FPA, and other applicable law.

F. MMS may attach terms and conditions to leases, easements, and rights-of-way issued
for hydrokinetic projects located on the OCS. The Commission will include in any
license or exemption issued for such projects a requirement to comply with all terms and
conditions of any OCS lease, easement, and right-of-way.

G. The Commission will not issue a license or exemption to an applicant for an OCS
hydrokinetic project until the applicant has first obtained a lease, easement, or right-of-
way from MMS for the site thereof.

H. MMS will provide in all leases, easements, and rights-of-way for OCS hydrokinetic
projects that construction and operation of the hydrokinetic project cannot commence
without a license or exemption from the Commission, except in circumstances where the
Commission has notified MMS that a license or exémption is not required.

I. The Commission may inspect OCS hydrokinetic.projects it authorizes to ensure
compliance with the terms of its licenses or exemptions. MMS may inspect OCS
hydrokinetic projects to ensure compliance with the provisions of any lease, easement,
and right-of-way it issues. The Participating Agencies will coordinate inspections
through the development of joint policies or regulations, as appropriate.

J. Each Participating Agency shall use its own appropriations to carry out its
responsibilities under this MOU.
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II. . ISSUANCE OF POLICIES AND REGULATIONS

The Participating Agencies agree to work together to the extent practicable to develop-
policies and regulations with respect to OCS hydrokinetic projects to carry out the
purposes of this MOU. This will include, among others, processes to address hybrid
(wind/hydrokinetic) projects and projects that straddle the boundaries between state

waters and the OCS.

IV. MISCELLANEOUS

This MOU is strictly for internal management purposes, does not expand or alter the
scope of the Participating Agencies’ respective authorities, and shall not be construed to

create any legal obligation on the part of either agency or any private right or cause of
action for or by any person or entity.

V.  PRINCIPAL CONTACTS

Each party hereby designates the following as the initial principal contacts for the agency.
 These contacts may be changed at the Participating Agency’ s discretion upon written
. notice to the other Participating Agency.

DOI: MMS Deputy Director

Commission: ‘Director of the Office of Energy Projects-

V1. TERM OF THE AGREEMENT

This MOU shall take effect on the date of the last approving s1gnature specified in
Section VTI, below. The MOU may be modified only upon the written agreement of the
Participating Agencies. The MOU may be terminated 120 days after a Participating
Agency provides written notice to the other Participating Agency.

VII. SIGNATORIES

u.s. Department of the Interior by'

Q/Q"’% Date: - APR 0 9 2009

Ken Salazar
Secretary

Federal Energy Regulatory Commission By: ,
\\ c . . IREEN

\‘\N \ ‘ Date: <\ | oe}&\

Jon'WeKinghoff -
Chaxwx \)\\
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Synopsis Published by the Ocean Renewable Energy Coalition: http://www.oceanrenewable.com/

| April 10, 2009
OCS Renewable Energy Program Framework

General Themes

Coordination and Consultation. MMS will coordinate and consult with relevant Federal
agencies, with the Governor of any state, and the executive of any local government that may be
affected by a renewable energy lease. The MMS encourages companies planning to pursue
renewable energy activities on the OCS to conduct preliminary outreach as early in the process
as possible, by contacting appropriate state and local parties.

Environmental Information, Management, and Compliance. Compliance with NEPA, CZMA,
and other relevant laws will be required throughout the life of an OCS renewable energy
project—from lease issuance to site assessment, construction, and operation to decommissioning
of facilities. Appropriate mitigation measures will be developed through the leasing and plan
approval processes.

Understanding the need to be flexible while overseeing the emerging offshore renewable energy
industry, MMS will use adaptive management practices as we launch our Renewable Energy
Program. We will apply what we and the industry are able to learn by monitoring offshore
activities, and adjust our mitigation and other requirements on a case-by-case basis.

Types of Leases and the Lease Issuance Process

Leases. There will be two types of leases issued:
(1) commercial leases authorizing full build-out and commercial production of energy over a
long term (approximately 25 years); and
(2) limited leases authorizing data collection and technology testing activities over a short
term (approximately 5 years).
All leases will include the right to a project easement W1thout further competmon for the purpose
of installing necessary gathering, transmission, and distribution lines or pipelines or substations.

Lease Issuance Process. Renewable energy leases must be issued on a competitive basis unless
it is determined that there is no competitive interest. The Program framework outlines both
competitive and noncompetitive lease issuance processes.

The competitive leasing process includes the following steps:

o Issuance of the Call for Information seeking information from all parties interested in and
affected by the potential lease sale

e Publication of the Area Identification identifying specific areas for leasing consideration
and any alternatives to the proposed sale action, mitigation measures, and issues to be
analyzed and considered for leasing

e Preparation of necessary environmental compliance documentation (e.g., NEPA, CZMA,
and ESA)

e Publication of the Proposed Sale Notice requesting comments on the proposed bidding
systems, fiscal terms, lease terms and conditions, mitigation, and award criteria
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e Publication of the Final Sale Notice
e Conduct of Jease auction and evaluatlon of bids
e Issuance of leases

The noncompetitive leasing process includes the following steps:

¢ MMS receives proposal for OCS renewable energy project

e Publication of notice describing proposal and requesting information to use in
determining Whether competitive interest exists

o Ifno competitive interest exists, MMS cain proceed to issue a noncompetmve lease If
competitive interest exists, then MMS will proceed with the lease sale process (whenever
competitive interest is determined, the competitive process must be followed).

e Applicant submission of SAP (Site Assessment Plan)

e MMS review of lease and SAP together and preparation of necessary environmental
compliance documentation (e.g., NEPA, CZMA, and ESA) -

e MMS determination of lease terms and condltlons in consideration of env1ronmental
'socioeconomic, and market factors :

e Issuance of leases

Site Assessment, Construction & ()pei‘ation, Payments, Decommissioning, and
Associated Requirements for MMS-Issued Leases

Required Plans. ’There are two types of plans for commercial development: (1) Site Assessment
Plan (SAP) and (2) Construction and Operations Plan (COP).

Both the SAP and the COP will be required for commercial leases. The SAP describes the site
assessment phase, in which a lessee may install a meteorological or marine data collection
facility to assess renewable energy resources. The COP describes the construction and
operations (generation of power) phase, as well as general plans for decommissioning facilities
after termination of the lease. The lessee may submit one plan covering both SAP and COP
activities when there is sufficient information to support environmental and technical review.

A General Activities Plan (GAP) will be required for technology testing and resource assessment
activities on a limited lease. The GAP describes all site assessment and development activities.
A GAP also is the type of plan required to describe activities on a renewable energy right-of-way

or right-of-use and easement.

The rule outlines timelines and processes for submission, review and approval or disapproval of
SAPs, COPs, and GAPs. For hydrokinetic construction and operations activities that will be
authorized by FERC license the rule refers to the license application in lieu of a COP.

Design, Fabrication, and Installation Requirements MMS will require lessees to submit

reports describing the renewable energy project’s final design, fabrication, and installation of
facilities after MMS approves: the SAP, COP, or GAP as apphcable
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e The Facility Design Report contains detailed description of the proposed facility or
facilities and locations on the OCS.

e The Fabrication and Installation Report describes the plans for both the facility’s
fabrication and installation process, and will include a schedule for fabrication and
installation as well as detailed engineering and environmental information.

In addition to the technical reports, a third party verification process may be required that calls
for a certified verification agent (CVA) to verify and certify that projects are designed,
fabricated, and installed in conformance with accepted engineering practices and with the
submitted reports.

Safety Management, Inspections, and Facility Assessments. The regulatory framework includes
requirements to prevent or minimize the likelihood of harm or damage to the marine and coastal
environments and to promote safe operations, including their physical, atmospheric, and
biological components. :

Bon uses, Rentals, Royaltzes, and Other Fees to Ensure F air Return.
Commercial Leases:

o Competitive issuance
o Bonus bid. Minimum bid level set in sale notice

o Noncompetltlve issuance
o $0.25 per acre acquisition fee

o All commercial leases
o $3.00 per acre annual rental until commencement of productlon $5.00 per

acre annual rental for project easement
o Operating fee based on installed capacity =
installed capacity x hrs. per yr. x capacity factor x power price x fee rate
(except for hydrokinetic generation, which will have fees set on a case-by-case
basis)
Limited Leases:

¢ Competitive issuance
o Bonus bid. Minimum bid level set in sale notice

. Noncompetltwe issuance
o $0.25 per acre acquisition fee

o All limited leases
o $3.00 per acre annual rental; $5.00 per acre annual rental for project easement

Financial Assurance. These requirements are designed to minimize the risk of financial loss to
the Federal Government if lessees and operators default in fulfilling their obligations under this
rule and other applicable laws or regulations. The MMS will require lessees provide sufficient
financial collateral to assure obligations can be fulfilled by a third party in the event of default.

Revenue Sharing with States. EP Act requires the Federal Government to share 27 percent of the
revenues received from any project located wholly or partially within the area extending three
nautical miles seaward of the state’s submerged lands, with any state that has a coastline that is
located within 15 miles of the geographic center of the project.
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Decommissioning Obligations and Requirements. The rule provides that all facilities, including
pipelines, cables, and other structures and obstructions, should be removed when they are no
longer used for operations but no later than two years after the termination of the lease.

Other MMS Authorizations for Renewable Energy Activity on the OCS

Rights-of-Way (ROW) and Rights of Use and Easements (RUE). A ROW or RUE grant will be
issued to authorize OCS renewable energy activities that are not associated with an MMS-issued
renewable energy lease. A ROW will apply to energy transmitted across the OCS from
renewable energy resources onshore or in state waters. Similarly, a RUE grant will be issued to
authorize a facility on the OCS that supports a renewable energy project located on state
subimerged lands. A rent of $5.00 per acre will be charged for ROWSs and RUEs, and a fee of
$70.00 per statute mile will be charged for ROWs.

ROWs and RUESs will follow the same issuance processes as leases.
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OREGON SECRETARY OF S?A'E‘E -
» Oregon State Archives

The Oregon Administrative Rules contain OARs filed through January 15,2009
LAND CONSERVATION AND DEVELOPMENT DEPARTMENT

DIVISION 36

OCEAN PLANNING

660-036-0000
| Territorial Sea Plan

The Land Conservation and Development Commission adopts and herein incorporates by reference the
Territorial Sea Plan approved by the Ocean Policy Advisory Council on August 12, 1994, as part of
the Oregon Coastal Management Program. ’ ' :

[Publications: The publication(s) referenced to in this rule are available from the agency.]

Stat. Auth.: ORS 183.310 - ORS 183.550, ORS 196.465, ORS 196.471 & ORS 197.040
Stats. Implemented: ORS 196.465, ORS 196.471 & ORS 197.040
Hist.: LCDC 5-1995, f. & cert. ef. 5-24-95

660-036-0001
Telecommunication Cables, Pipelines, and Other Utilities

(1) Oregon's coast is a prime landing zone for fiber-optic telecommunication cables that cross the ocean
floor from sites around the Pacific Rim. Other utilities, such as natural gas pipelines, may eventually be
routed across Oregon's Territorial Sea bed. Proper placement of utility easements and installation of
fixtures is required to avoid damage to or conflict with other ocean uses, such as commercial fishing,
and to reduce or avoid adverse effects on marine habitats. State agencies, such as the Division of State
Lands, the Department of Fish and Wildlife, the Oregon Parks and Recreation Department, and the
Department of Land Conservation and Development, need clear policies and standards for reviewing
and approving the routing and installation of utilities on the seafloor of Oregon and adjacent federal
waters.
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(2) Policies. When making decisions to approve routing, placément, or operation of a seafloor utility or
fixture, state and federal agencies shall:

(a) Protect ocean fisheries and other ocean uses from any adverse effects that may be caused by
installation or operation of cables pipelines, or other fixtures by requiring that such routing, placement,

or operation:

(A) Avoid conflicts between commercial or recreational fishing or other ocean-use activities and
utilities, as a first priority;

(B) Reduce any adverse effects when conflicts cannot be avoided; and
(C) Mitigate for adverse effects after first reducing. them to the minimum practicable; ‘

(b) Protect marine habitat, fishery areas, and other marine resources as required by Statewide Planning
Goal 19, Ocean Resources, and the Oregon Territorial Sea Plan; and

(c) Promote direct communication between affected ocean users to resolve or avoid conflicts and require
written agreements among the parties when necessary to ensure communication and memorialize

agreements.

(3) Implementation Requirements. When approving the routing, placement, or operation of seafloor
utility, state and federal agencies shall avoid or reduce conflicts or adverse effects on other ocean users

through the use of one or more of the following:
(2) Burial:

(A) In state waters: All telecommunication cables, pipelines, and other fixtures, crossing or affixed to
state lands of the territorial sea lying seaward of Extreme Low Water (which is the seaward boundary of
the Ocean Shore Recreation Area), shall be buried so as to ensure continuous burial unless the approving
state agencies make findings that burial cannot be practically achieved and all affected parties agree that
adverse effects of not burying the cable, pipeline, or ﬁxture have been reduced, avo1ded or mitigated to

the extent practicable.

(B) In federal waters Decisions to permit burial of cables, pipelines, or other fixtures crossing or affixed
to the seabed of the outer continental shelf (beneath federal waters) to a depth of 2,000 meters off
Oregon, will be deemed consistent with this state policy. When a federal agency does not require burial
in waters to this depth, the state may concur that the decision is consistent with state policy only if the
federal agency makes findings that burial cannot be practically achieved and all affected parties agree
that adverse effects of not burying the cable, pipeline, or fixture, have been reduced, avoided, or

mitigated to the extent practicable.
(C) Burial shall be certified by the contractor to the easement-granting agency

(D) The easement-granting agency shall require that cables, pipelines, or other ut1hty fixtures shall be
inspected periodically and after any maJ or geologic event, such as subduction-zone earthquake to ensure

continued burial.

(b) Communication and coordination. Written agreements between the applicant and fishers or other
users shall be required by the easement-granting agency as evidence of communication and
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coordination. Such agreements may coordinate work, determine routing, identify routes, respond to
emergencies, provide for mitigation of adverse effects, or specify procedures for on-going
communication. Written agreements shall specify how fishers or other users and the applicant will
resolve disputes over lost fishing gear, damage to seafloor utilities, or liability for such actions.

(¢) Controlling the location of utilities. Locations for new cables, pipelines, or other utilities shall
conserve areas available to ocean fisheries, prevent or avoid conflicts with other uses, protect marine
habitats, and minimize adverse effects on other public resources of the seafloor or ocean shore. New
rights of way may be required to be located as close to existing rights of way as possible or with
sufficient capacity to enable future expansion within the approved right of way.

(d) Single point-of-contact. The Division of State Lands shall coordinate approvals of easements and
permits in consultation with the Parks and Recreation Department, the Department of Fish and Wildlife,
the Department of Land Conservation and Development, the Department of Geology and Mineral
Industries, and coastal local governments, as appropriate. The Department of Land Conservation and
Development will use its authority under the federal Coastal Zone Management Act to review federal
permits to ensure that they are consistent with state requirements.

Stat. Auth.: ORS 183.310-550, ORS 196.465, ORS 196.471 & ORS. 197
Stats. Implemented: ORS 196.465, ORS 196.471, & ORS 197.040
Hist.: LCDD 1-2001, f. 1-25-01, cert. ef. 1-26-01

660-036-0003

Territorial Sea Plan: Ocean Policies

The Land Conservation and Development Commission adopts as part of the Oregon Coastal
Management Program, and herein incorporates by reference, an amendment to the Territorial Sea Plan
entitled Ocean Management Goals and Policies that was approved by the Ocean Policy Advisory
Council on June 4, 1999.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 197

Stats. Implemented: ORS 196.471

Hist. LCDD 5-2001, f. & cert. ef. 10-16-01

660-036-0004

Territorial Sea Plan: Rocky Shores Management at Cape Arago

The Land Conservation and Development Commission adopts as part of the Oregon Coastal
Management Program, and herein incorporates by reference, an amendment to the Territorial Sea Plan
approved by the Ocean Policy Advisory Council on June 4, 1999, replacing rocky shore management
prescriptions and management area designations on pages 139 through 146 pertaining to the rocky
shores of the Cape Arago headland.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 197
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Stats. Implemented: ORS 196.471
Hist. LCDD 5-2001, f. & cert. ef. 10-16-01

660-036-0010

Ocean Resources Management Plan

The Land Conservation and Development Commission adopts and herein incorporates By reference the
Ocean Resources Management Plan adopted by Commission Order #90-OCEAN-699, December 1.2,

1990, and amendments to the Ocean Resources Management Plan as approved by the Ocean Policy
Advisory Council on March 11, 1994 and June 10, 1994.

[Pubhcatlons The pubhca’uon(s) referenced to in this rule are available from the aoency ]

Stat. Auth ORS 183.310 - ORS 183.550, ORS 196.465, ORS 196471 & ORS 197.040
Stats. Implemented: ORS 196.405 - ORS 196.515 & ORS 197.040
Hist.: LCDC 5-1995, f. & cert. ef. 5-24-95

The official copy of an Oregon Administrative Rule is contained in the Administrative Order filed at the Archives Division,
800 Summer St. NE, Salem, Oregon 97310. Any discrepancies with the published version are satisfied in favor of the
Admmlstratwe Order The Oregon Administrative Rules and the Oregon Bulletin are copyrighted by the Oregon Secretary of

Alphabetical Index by Agency Name

Numerical Index by OAR Chapter Number
Search the Text of the OARs
Questions about Administrative Rules?

Link to the Oregon Revised Statutes (ORS)

OPAC Documents, June 8, 200 58
http://arcweb.sos.state.or. us/rules/OARS 600/69A 8 60  036.htm! . 2/9/2009



Oregon’s Statewide Planning Goals & Guidelines

GOAL 19: OCEAN RESOURCES
OAR 660-015-0010(4)

To conserve marine resources
and ecological functions for the
purpose of providing long-term
ecological, economic, and social
value and benefits to future
generations. '

To carry out this goal, all actions by
local, state, and federal agencies that are
likely to affect the ocean resources and
uses of Oregon’s territorial sea shall be
developed and conducted to conserve
marine resources and ecological
functions for the purpose of providing
long-term ecological, economic, and
social values and benefits and to give
higher priority to the protection of
renewable marine resources—i.e., living
marine organisms—than to the
development of non-renewable ocean
resources.

OCEAN STEWARDSHIP AREA

The State of Oregon has interests
in the conservation of ocean resources in
an Ocean Stewardship Area, an ocean
area where natural phenomena and
human uses can affect uses and
resources of Oregon'’s territorial sea. The
Ocean Stewardship Area includes the
state’s territorial sea, the continental
margin seaward to the toe of the
continental slope, and adjacent ocean
areas. Within the Ocean Stewardship
Area, the State of Oregon will:

] Use all applicable state and federal
laws to promote its interests in
management '

OPAC Documents, June 8, 2009

. and conservation of ocean
resources;

. Encourage scientific research on
marine ecosystems, ocean
resources and uses, and
oceanographic conditions to acquire
information needed to make ocean
and coastal-management decisions;

e Seek co-management

arrangements with federal agencies
when appropriate to ensure that
ocean resources are managed and
protected consistent with the
policies of Statewide Planning Goal
19, Ocean Resources, and the
Territorial Sea Plan; and

o Cooperate with other states and
governmental entities directly and
through regional mechanisms to
manage and protect ocean

“resources and uses.

The Ocean Stewardship Area is not
intended to change the seaward
boundary of the State of Oregon, extend
the seaward boundaries of the state’s
federally approved coastal zone under
the federal Coastal Zone Management
Act, affect the jurisdiction of adjacent
coastal states; alter the authority of
federal agencies to manage the
resources of the United States Exclusive
Economic Zone, or limit or otherwise
change federal agency responsibilities to
comply with the consistency
requirements of the federdl Coastal Zone
Management Act.
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INFORMATION AND EFFECTS
ASSESSMENT REQUIRED

Prior to taking an action that is

likely to affect ocean resources or uses

of Oregon’s territorial sea, state and
federal agencies shall assess the =
reasonably foreseeable adverse effects
of the action as required in the Oregon
Territorial Sea Plan. The effects
assessment shall also address
reasonably foreseeable adverse effects
on Oregon’s estuaries and shorelands
as required by Statewide Planning Goal
16, Estuarine Resources; Goal 17,
Coastal Shorelands; and Goal 18
Beaches and Dunes.

IMPLEMENTATION REQUIREMENTS

¢

1. Uses of Ocean Resources

State and federal agencies shall
carry out actions that are reasonably
likely to affect ocean resources and
uses of the Oregon territorial sea in
such a manner as to:

a. maintain and, where appropriate,
restore the long-term benefits derived
from renewable marine resources;”

b. protect:

1. renewable marine resources—
i.e., living marine organisms—from '
adverse effects of development of non-
renewable resources, uses of the ocean
floor, or other actions;

2. the biological diversity of marine
life and the functional integrity of the
marine ecosystem;

3. important marine habltat
including estuarine habitat, which are
areas and associated biologic
communities that are:

a) important to the biological
viability of commercially or recreationally
caught species or that support important

OPAC Documents, June 8, 2009

food or prey species for commercially or
recreationally caught species; or

4 b) needed to assure the survival of
threatened or endangered species; or
- ¢) ecologically significant to
maintaining ecosystem structure,
biological productivity, and biological
diversity; or
d) essential to the life-history or
behaviors of marine organisms; or _
e) especially vulnerable because
of size, composition, or location in
relation to chemical or other pollutants,
noise, physical disturbance, alteratlon
or harvest;.or -

f) unique or of llmlted range within
the state; and ‘

4. areas important to fisheries,
which are: '

a) areas of high catch (e.g., high
total pounds landed and high value of
landed catch); or

b) areas where highly valued fish
are caught even if in low abundance or
by few fishers; or

c) areas that are important on a
seasonal basis; or

d) areas important to commercial
or recreational fishing activities,
including those of individual ports or
particular fleets; or

e) habitat areas that support food
or prey species important to
commercially and recreationally caught
fish and shellfish species.

c. Agencies, through programs,
approvals, and other actions, shall

1. protect and encourage the
beneficial uses of ocean resources—
such as navigation, food production,
recreation, aesthetic enjoyment, and
uses of the seafloor—provided that such
activities do not adversely affect the
resources protected in subsection 1.,
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above; avoid, to the extent possible,
adverse effects on or operational
conflicts with other ocean uses and
activities; and

2. comply with applicable
requirements of the Oregon Territorial
Sea Plan.

2. Management Measures

~ Management measures for ocean
resources and uses shall be appropriate
to the circumstances and provide
flexibility for future actions. Such
management measures may include:

a. Adaptive Management: to adapt
management programs to account for
variable conditions in the marine
environment, the changeable status of
resources, and individual or cumulative
effects of uses;

b. Condition Approvals or Actions:
to place conditions or limit actions to
protect or shield other uses and
resources;

c. Special Management Area
Plans: to develop management plans for
certain marine areas to address the
unique management needs for resource
protection, resource utilization, and
interagency cooperation in the areas;

d. Intergovernmental Coordination
and Cooperation: to coordinate,
integrate, and co-manage programs and
activities with all levels of government,
including Indian tribal governments;

e. Regional Cooperation and -
Governance: to cooperate with other
coastal states, countries, organizations,
and federal agencies within the larger
marine region to address common or
shared ocean resource management
issues;

f. Public Involvement: to involve the
public and affected groups in the

OPAC Documents, June 8, 2009

process of protecting ocean resource,
especially through public awareness,
education, and interpretive programs;

g. Precautionary Approach: to take
a precautionary approach to decisions
about marine resources and uses when
information is limited.

‘3. Contingency Plans:

State and federal agencies, when
approving or taking an action that could,

“under unforeseen circumstances, result

in significant risks to ocean resources
and uses, shall, in coordination with any
permittee, establish appropriate
contingency plans and emergency
procedures to be followed in the event
that the approved activity results in
conditions that threaten to damage the
marine or estuarine environment,
resources, or uses.
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196.410

the compact. After approval, the proposed
budget shall be presented to the chief execu-
tive and legislative body of the signatory
parties. '

(4) Each party shall be responsible for
the expenses of its own representatives.

ARTICLE XII

Withdrawal from Compact

This compact shall continue in force and
‘remain binding upon each party until re-
nounced by it. Renunciation of this compact
must be preceded by sending six months” no-
tice in writing of intention to withdraw from
the compact to the other parties to the com-
pact.

[1991 ¢.617 §2}
. Note: See note under 196.175.

196.185 Representation on compact.
‘One member of the Senate appointed by the
President of the Senate and one member of
the House of Representatives appointed by
the ‘Speaker of the House of Representatives
shall act as the representatives of the State
of Oregon on the Pacific Ocean Resources
Compact in accordance with the powers and
duties set forth in the compact. [1991 c.617 §3]

Note: See note under 196.175. )

OREGON OCEAN RESOURCES
MANAGEMENT

196.405 Definitions for ORS 196.405 to
196.515. As used in ORS 196.405 to 196.515,
unless the context requires otherwise:

(1) “Council” means the council estab-
lished in ORS 196.438.

(2) “Exclusive Economic Zone” has the
meaning set forth in Proc. 5030 whereby the
United States proclaimed jurisdiction -over
the resources of the ocean within 200 miles
of the coastline.

(3) “Panel” means a project review panel
established under ORS 196.453.

(4) “Plan” means the Oregon Ocean Re-
sources Management Plan. |,

(5) “Territorial sea” means the waters
and seabed extending three geographical
miles seaward from the coastline in con-
formance with federal law.

(6) “Territorial Sea Plan” means the plan

for Oregon’s territorial sea. [1987 c.576 §6; 1991
¢.501 §2; 2003 ¢.744 §1)

196.407 Policy. It is the policy of this
state to:

(1) Work with the States of Washington
and California to explore the possibility of

Title 19

Page 13

development of communication information
systems including a computerized system of
coastal and marine resource information.

(2) Work with the States of Washington
and California to develop compatible pro-
grams of ocean oil spill response, damage as-
sessment and compensation.

(3) Cooperate and coordinate with adja-
cent states to develop a regional approach to

obtainin% fisheries information. (1989 c.895 §2;
2003 c¢.744 §2] .

196,408 Duties of state agencies. (1)
State agencies shall, to the maximum extent
practicable, coordinate development of
coastal and ocean information systems with
those in adjacent states.

(2) State agencies with responsibility for
oil spill and hazardous material response,
damage assessment and compensation in the
marine environment shall, to the maximum
extent -practicable, coordinate Oregon’s
plans, programs, policies and techniques with
those of adjacent states. '

(3) State agencies which have jurisdiction
over water areas, the seabed and resources
adjacent to offshore rocks and islands may
coordinate with adjacent states and federal
agencies to develop programs and regulations
to manage uses and activities of ocean areas
adjacent to coastal cliffs and offshore rocks
and islands managed within the National
Wildlife Refuge System.

(4) ,The State Department of Fish and
Wildlife may coordinate with fishery manag-
ers in adjacent states to develop a uniform

fish catch and monitoring system. [1989 ¢.895
§3; 2003 c.744 §3]

196.410 Legislative findings for off-
shore oil and gas leasing. The Legislative
Assembly finds:

(1) Oregon’s territorial sea encompasses
all the rocks and islands of the Oregon Na-
tional Wildlife Refuge, borders all beaches,
headlands and rocky intertidal areas and in-
cludes areas heavily used for commercial and
recreational fishing. Navigation lanes for
barges and vessels pass through the area.

(2) Oregon’s territorial sea is rich in ma-
rine life. Its remewable resources support
significant portions of the coastal economy.
It is a dynamic, hazardous marine environ-
ment within which oil spills cannot be con-
tained.

(3) Oregon’s nearshore zone is extremely
high in biological productivity, reflected by
the variety and value of commercial and
sport ocean fisheries catch. The Oregon
coast provides a significant habitat for mi-
grating seabirds and mammals. Oregon is
unwilling to risk damaging sensitive marine
environments or to sacrifice environmental

(2007 Edition)
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196.438

conservation and development of ocean and
coastal resources;

(2) The Ocean Policy Advisory Council
or its successor;

(8) Those portions of the Oregon Ocean
Resources Management Plan that are con-
sistent with ORS 196.405 to 196.515; and

(4) The Territorial Sea Plan as reviewed
by the council and submitted to the agencies

represented on the council. [1987 ¢.576 §5; 1991
¢.501 §5; 2003 c.744 §6] .

196.435 Primary agency for certain
federal purposes; restrictions. (1) The De-
partment of Land Conservation and Develop-
ment is designated the primary agency for
coordination of ocean resources planning.
The department is designated the State
Coastal Management Agency for purposes of
carrying out and responding to the Coastal
Zone Management Act of 1972. The depart-
ment shall assist: -

(a) The: Governor with the Governor’s
duties and opportunities to respond to federal
agency programs and activities affecting
coastal and ocean resources; and

(b) The Ocean Policy Advisory Council.”

(2) The provisions of ORS 196.405 to
196.515 do not change statutorily and consti-
tutionally mandated responsibilities of other
state agencies.

(3) ORS 196.405 to 196.515 do not provide
the Land Conservation and Development
Commission with authority to adopt specific
regulation of ocean resources or ocean uses.
g:?!]?87 ¢.576 §7, 1989 ¢.325 §1; 1991 c.501 §21; 2003 c.744

196.438 Ocean Policy Advisory Coun-
cil; members; term of office; quorum. (1)
The Governor shall establish an Ocean Pol-
icy Advisory Council that is staffed by the
State Department of Fish and Wildlife, the
Department of Land Conservation and De-
velopment and other departments as the
Governor deems necessary. The council
" shall be composed of:

(a) The Governor or the Governor’s des-
ignee, as a nonvoting member;

(b) The director or the director’s designee
of the following agencies, as nonvoting mem-
bers:

(A) Department of Environmental Qual-
ity;

(B) State Department of Fish and Wild-
life;

(C) State Department of Geology and.

Mineral Industries;

(D) Department of Land Comnservation
and Development;

(E) Department of State Lands;

Title 19

Page 15

(F) Parks and Recreation Department;
(G) State Department of Agriculture; and

_ (H) On behalf of the State Board of
Higher Education, the director or director’s
designee of Oregon State University, Sea
Grant College;

(¢) A member of the governing body of
Coos, Curry, Douglas or Lane County to be
appointed by the Governor, chosen in con-
sultation with and with the approval of a
majority of the members of the governing
bodies of Coos, Curry, Douglas and Lane
Counties; -

(d) A member of the governing body of
Clatsop, Lincoln or Tillamook County to be
appointed by the Governor, chosen in con-
sultation with and with the approval of a
majority of the members of the governing
bodies of Clatsop, ILincoln and Tillamook
Counties;

(e) An elected city official from a coastal
city bordering the territorial sea to be ap-
pointed by the Governor with advice from an
Oregon coastal zone management associ-
ation;

(f) A representative of each of the fol-
lowing ocean interests, to be appointed by
the Governor, and subject to confirmation by
the Senate pursuant to section 4, Article III,
Oregon Constitution:

(A) Commercial ocean fisheries of the
North Coast from Newport north;

(B) Commercial ocean fisheries of the
South Coast south of Newport;

(C) Charter, sport or recreation ocean
fisheries of the North Coast from Newport
north; -

(D) Charter, sport or recreation ocean
fisheries of the South Coast south of New-
port; ' '

(E) Ports marine navigation or transpor-
tation; '

(F) Coastal nonfishing recreation inter-
ests of surfing, diving, kayaking or
windsurfing;

(G) A coastal conservation or environ-
mental organization,;

(H) Oregon Indian tribes appointed after
consultation with the Commission on Indian
Services;

(D) A coastwide organization representing

‘a majority of small ports and local govern-

ments, as a nonvoting member; and

(J) A statewide conservation or environ-
mental organization; and

(g) Two representatives of the public, at
least one of whom shall be a resident of a
county bordering the territorial sea, to be
appointed by the Governor.

(2007 Edition)
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196.455 Coordination with federal pro-
grams. To insure that the Oregon Ocean
Resources Management Plan and Territorial
Sea Plan are coordinated with federal agency
programs for coastal and ocean resources,
the Ocean Policy Advisory Council may in-
vite federal agencies with responsibility for
the study and management of ocean re-
sources or regulation of ocean activities to
designate a liaison to the council to attend

council meetings, respond to council requests-

for technical and policy information and re-
view draft plan materials prepared by the
council. (1987 c576 §10; 1991 ¢.501 §13; 2003 ¢.744 §12]

196.465 Compatibility of acknowledged
comprehensive plans. (1) The Oregon
Ocean Resources Management Plan and Ter-
ritorial Sea Plan, when adopted pursuant to
ORS 196.471, shall be compatible with ac-
knowledged comprehensive plans of adjacent
coastal counties and cities.

(2) To insure that the plan is compatible
with the comprehensive plans of adjacent
coastal counties and cities, the Ocean Policy
Advisory Council shall work with the De-
partment of Land Conservation and Develop-
ment and any Oregon coastal zone
management association to:

(a) Meet and consult with local govern-
ment officials;

(b): Distribute draft materials and work-
ing papers for review and solicit comment on
council materials; and

(¢) Provide technical and policy informa-
tion to local governments about ocean re-
source issues. [1987 c576 §11; 1991 c501 §14; 2003
c.744 §13]

196470 [1987 c.576 §12; repealed by 1991 ¢.501 §18]

196.471 Territorial Sea Plan review
requirements. (1) The Land Conservation
‘and Development Commission shall review
the Territorial Sea Plan and any subsequent
amendments recommended by the Ocean
Policy Advisory Council to either the Terri-
torial Sea- Plan or the Oregon Ocean Re-
sources Management Plan and make findings
that the plan or amendments:

(a) Carry out the policies of ORS 196.405
to 196.515; and .

(b} Are consistent with applicable state-
wide planning goals, with emphasis on the
four coastal goals.

(2) After making the findings required by
subsection (1) of this section, the commission
shall adopt the Territorial Sea Plan or pro-
posed amendments as part of the Oregon
Coastal Management Program. -

(3) If the commission does not make the
findings required by subsection (1) of this
section, the commission shall return the plan
or amendments to the council for revision.

Title 19
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The commission may specify any needed re-
visions. :

(4) Upon adoption of the Territorial Sea
Plan or subsequent amendments the commis-
sion may, after consultation with affected
state agencies, identify amendments to
agency ocean or coastal resource manage-
ment programs necessary to conform to the
provisions of the adopted plan. [1991 501 §20;
1993 ¢.18 §35]

Note: 196.471 was added to and made a part of
196.405 to 196.515 by legislative action but was not
added to any smaller series therein. See Preface to Or-
egon Revised Statutes for further explanation.

196475 (1987 ¢.576 §13; 1991 ¢.501 §15; repealed by
2003 c.744 §14} : ’

196.485 State agency coordination re-
quirements; incorporation of plans. (1) If
a state agency incorporates the Oregon
Ocean Resources Management Plan and Ter-
ritorial Sea Plan by reference in its coordi-
nation program and, upon a finding by the
Land Conservation and Development Com-
mission that the agency has amended its
rules, procedures and standards to conform
with the objectives and requirements of the
plan and Territorial Sea Plan, the state
agency shall satisfy the requirements of state
agency planning and coordination required
by ORS 197.180 for ocean planning.

(2) If a state agency does not incorporate
the plan or Territorial Sea Plan in its coor-
dination program, the agency shall be subject
to the state agency coordination Tequire-
ments of ORS chapters 195, 196 and 197 for
state agency programs, procedures and stan-
dards that in any way affect ocean resources.

(8) State agency programs or rules for
management of ocean resources or ocean
uses shall be consistent with the Oregon
Ocean Resources Management Plan and the
Territorial Sea Plan. [1987 c576 §17; 1991 501

196490 (1987 ¢.576 §18; repealed by 1991 ¢.501 §18]
196.495 [1987 ¢.576 §19; repealed by 1991 ¢.501 §18]
196500 (1987 ¢.576 §20; repealed by 1991 c.501 §18)
196.505 [1987 ¢.576 §21; repealed by 1991 c.501 §18]

- 196.515 Short title. ORS 196.405 to
196.485 shall be known as the Oregon Ocean
Resources Management Act. (1987 c576 §2)

196.575 Authorization to obtain fed-
eral oceanographic data; joint liaison
program; use of data. (1) The Department
of Land Conservation and Development is
authorized to participate on behalf of the
State of Oregon with the States of Washing-
ton, California, Alaska and Hawaii in a joint
liaison program with the Center for Ocean
Analysis and Prediction of the National
Oceanic and Atmospheric Administration.

(2) The objective of the program is to as-
sist the states in talking maximum advantage

(2007 Edition)
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Memorandum of Understanding
between the State of Oregon and Ocean Power Technologies

Preamble
Whereas, the State of Oregon is taking important steps to tackle t

climate change, including establishing policies and progra en age the use
of renewable resources; and

and
. §
Whereas, Oregon has commenced the process to pr comprehensive plah for
the siting of wave energy projects i itori f Oregon, which would

prepared to collaborate with responsi velgpers of new sources of
renewable energy;

@ role as a world leader in
ercial development of wave

Whereas, in order to complete the traditional license application process, OPT is
under time frames prescribed by federal law and FERC rules; and

Whereas, Oregon has demonstrated a willingness to address statutory constraints
confronting commercial wave energy generally by introducing Senate Bill 195 to
the 75th Oregon Legislative Assembly; and

Whereas, Oregon has enacted the Business Energy Tax Credit (BETC) under Oregon
Revised Statutes 469.185 to 469.225, and 315.354 to 315.356; and Oregon may
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consider research and development proposals by OPT and other commercial
developers made under those provisions; and

Whereas, Oregon has demonstrated its commitment to the research, testing and
commercial development of wave energy technology through programs and
incentives important to wave energy development, and Oregon recognizes that
OPT is a partner that will advocate for such programs and incentives including
continuing BETC credits, fully funding Oregon Wave Energy Trust budgets,
production tax credits state-backed development bonds reseazé

opment of whve
\ veloper requests for rate
structures that enable first gener: evelopment in

Oregon.

1.
of Unde andlng (“MOU™) is to set forth a potential
Wave Project within the coastal waters of
ba51s an arrangement that Oregon and OPT
OUisa non—blndmg expression of the Partles
s intepded to facilitate the preparation and negotiation of
ill embody further understandings and actions of the Parties
y OPT Wave Project. The Parties agree that they shall have no
binding o @ respect to any of the activities contemplated in this MOU.
Notwithstan i preceding sentence, the Parties agree that the Provisions of Article
1.2 (Non-bindmg), Article 4(ii) (Subsequent Agreements), Article 5 (Non-Exclusivity),
Article 7 (Term and Termination), Article 8 (Costs and Expenses) and Article 9
(Miscellaneous), shall be legally binding on the Parties.

1.3. The Parties acknowledge that because this MOU is non-binding, the Parties are free to
explore, discuss and agree on any other arrangement that reflects common interests and
objectives.

2. OPTRole
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Pursuant to this MOU, OPT intends to:

o]

J.

2.1. Develop projects that are consistent with the express values and criteria of the Oregon-
Territorial Sea Plan (TSP) and the mandates of appropriate state environmental and
regulatory agencies

2.2. Develop projects that comply with the protections afforded to Oregon’s marine reserves

2.3. Develop projects that, to the extent practicable, avoid adverse impacts and reasonably
accommodate existing commercial and recreational interests opfthe Oregon coast, as
identified through spatial mapping activities and related scigitific evidence

2.4. Maintain an open dialog with key stakeholders to assur , are identified and
addressed in a timely manner 4 ‘

2.5. Continue to engage in project development and pgt ing ettlement process
and adaptive management approach with affec :

2.6. Apply for all appropriate state regulatory aui
including but not limited to obtaining state
water quality certifications

2.7. Request that FERC not act on lig

2.7.1. received authorizations reg
the Clean Water Act and the

zation perm' and the Water Resources
nzed by law; and

leasesor permit documents Oregon’s legitimate interest in
or otherwise transfer ownership of the Coos Bay OPT Wave

operation

R
&

Oregon Role

Pursuant to this MOU, Oregon intends to:

3.1. Participate in a FERC settlement process to develop adaptive management plans that
would be included in an offer of settlement for the Coos Bay OPT Wave Project that
would be signed before OPT submits the Final License Application to FERC, or if
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settlement is not reached by that time, during the post-Application period for
incorporation into a FERC license

3.2. Following the signing of a settlement agreement, commence final agency review in a
manner that is consistent with the settlement agreement

3.3. Negotiate a settlement agreement that aligns with Oregon’s goals for an amended TSP,
in a way that will not delay project approvals if the TSP amendment process is not
completed within 30 days after such approvals are requested

3.4. Work as a “partner” with OPT to encourage development of ref le wave energy

resources by:
3.4.1. Identifying and promoting best locations for wa es through the TSP

amendment process currently underway; and €
3.4.2. Negotiating land lease rates with the undezstandr oht require

grow)

3.5.2. A well-defined authorizati paths whenever possible;-
and
3.5.3. Potential time frames for comp pia , t include issuing decisions

-ations accordi

al Hi C ervation Act, 16 U.S.C. § 470f;
water right approval pursuant to ORS chapters 537 and 543;

5. month§§§)r the ocean shore permit pursuant to ORS chapter 390
3.6. Work wit Oregon Department of Fish and Wildlife through its applicable statutes

mplemented by OAR 635-005-0055) to expedite crab pot
replacement tag processing for gear lost in wave facilities in order to allow crabbing to
continue with minimal delays

3.7. Use study results from other wave facilities, where applicable, to minimize redundant
studies and to provide greater certainty regarding impacts and required measures for
future projects

3.8. Address in appropriate lease or permit documents the legitimate interest of OPT to
provide “confidential submissions” under ORS 192.502(4) of information requested by
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the state about OPT’s efforts to sell or otherwise transfer ownership or operations of the
Coos Bay OPT Wave Project.

4. No Obligation to Consummate

The Parties acknowledge that (i) the determination and implementation of any final arrangement
for the Coos Bay OPT Wave Project contemplated herein will be based on each Party’s business,
technical, legal and tax concerns, and (ii) the execution of this MOU does not constitute any

5. Non-Exclusivity
No Party has any exclusivity right over any other Party, and s free to discuss or
implement a similar wave project with any third party or.¢

6. Approvals

this MOU will be subject to the receipt of all applicable | ental, regulatory, corporate and
other approvals that each Party may reqy lations of the relevant federal,
state and local governments and each P

7. Term; Termination
This MOU is effective on
December 31, 2011 Ei

§ remains in effect until
or any reason by giving the other
MOU may be extended by the Parties if

The provi 1.2 as binding survive any termination of this
MOU.

8. Costs

From the effe date of thi§ MOU and until any subsequent agreements are executed or this

MOU is termina iy is responsible for and shall bear its own costs and expenses in
relation to the Coos Wave Project (including but not limited to fees of counsel and

other advisors).

9. Miscellaneous
9.1. Amendment; Waiver. A waiver, amendment or modification of any term or condition of
this MOU must be in writing and signed by the Parties. No waiver by any Party of any
breach hereunder may be deemed a waiver of any other breach or any subsequent
breach.
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9.2. Governing Law. This MOU is to be governed by and construed in accordance with the
substantive laws of the State of Oregon, without giving effect to its conflict of laws
provisions.

9.3. Relationship. Nothing contained herein may be deemed to create an agency, joint
venture or franchise relation between the Parties.

10. Notices. Notices required in the course of the performance of this MOU must be delivered as
follows:

Coos Bay Project Manager
Ocean Power Technologies, Inc.
1590 Reed Road

Pennington, New Jersey 08534

Natural Resources Policy Advisor
Office of the Governor
900 Court Street N.E.
Salem, OR 97301

11. Limitation on Liability. Neither Party is% )y g ect, indirect, special or
consequential damages that m i the result of any failure by a
Party to perform any of i 1510 i , or for the termination or
expiration of this MO Any liability of the State of Oregon under

this MOU is withi it j mmigations of Article X1, § 7 of the Oregon

Constitution and the Ore 260 through 30.300).
IN WITN ve through their respective authorized
represe

&

Name: Theodore R.
Title: Governor
Date Signed:

ongoski

OCEAN POWER TECHNOLOGIES, Inc.
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Name: George W. Taylor
Title: Executive Chair
Date Signed:

OCEAN POWER TECHNOLOGIES, Inc.

Name: Mark R. Draper
Title: Chief Executive Officer
Date Signed:
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75th OREGON LEGISLATIVE ASSEMBLY--2009 Regular Session

_ A-Engrossed
- House Bill 3013

Ordered by the House May 21
Including House Amendments dated May 21

Sponsored by COMMITTEE ON RULES

SUMMARY

The following summary is not prepared by the sponsors of the measure and ié not a part of the body thereof subject

to consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the
measure.

[Modifies various provisions relating to Ocean Policy Advisory Council.] :

[Makes legislative finding that wave energy provides renewable, sustainable source of energy.]

[Repeals sunset on prohibition against leases for exploration, development or production of oil, gas
or sulfur in territorial sea and exemption for academic research or geologic survey activities.]

[Repeals provisions related to joint liaison program with National Oceanic and Atmospheric Ad-
ministration.]

Directs certain state agencies to implement specified recommendations of Ocean Policy
Advisory Council regarding marine reserves. Directs State Department of Fish and Wildlife
to develop work plan for implementing recommendations. Specifies components of work plan.
Directs department to report on results of work plan to appropriate interim legislative
committee on or before November 30, 2010.

Directs Department of State Lands to transfer moneys to State Department of Fish and
Wildlife for biennium beginning July 1, 2009, for purpose of implementing recommendations.
Specifies that designation of marine reserve must include commitment to pursue long-term
funding for marine reserve.

Declares emergency, effective July 1, 2009.

A BILL FOR AN ACT
Relating to ocean resources; and declaring an emergency.
Be It Enacted by the People of the State of Oregon:
SECTION 1. The State Department of Fish and Wildlife, State Fish and Wildlife Com-
mission, State Land Board and relevant state agencies shall, consistent with existing statu-

" tory authority, implement the November 29, 2008, recommendations from the Ocean Policy

Advisory Council on marine reserves by:

(1) Adopting rules to establish, study, monitor, evaluate and enforce a pilot marine re-
serve at Otter Rock and a pilot marine reserve and a marine protected area at Redfish
Rocks;

(2) Studying and evaluating potential marine reserves at Cape Falcon, Cascade Head and
Cape Perpetua; and

(8) Supporting the development of a marine reserve proposal at Cape Arago-Seven Devils.

SECTION 2. (1) The State Department of Fish and Wildlife, in consultation with members
from the scientific and technical advisory committee established under ORS 196.451, other
relevant marine and fishery scientists, relevant state agencies, ocean users and coastal
communities shall implement the activities described in section 1 of this 2009 Act by devel-
oping a work plan.

(2) The work plan shall contain the following elements regarding the marine reserves
described in section 1 of this 2009 Act:

NOTE: Matter in boldfaced type in an amended section is new; matter [italic and bracketed] is existing law to be omitted.
New sections are in boldfaced type.

LC 1487
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(a) A biological assessment, including information on habitat characterization, biological
resources, local knowledge and, for the established pilot marine reserves, monitoring plans.

(b) A socioeconomic assessment, including a description of human uses, net effects on
sport and commercial fisheries and communities and, for the established pilot marine re-
serves, monitoring plans.

(¢) Formation of community teams, with diverse and balanced stakeholder representation
that includes local government, recreational fishing industry, commercial fishing industry,
nonfishing industry, recreationalists, conservation, coastal watershed councils, relevant ma-
rine and avian scientists, to collaborate and develop recommendations for pbtential marine
reserves, considering the biological and:sociceconomic information developed under this
section. Collaboration may be facilitated by a neutral outside party hired through a compet-
itive bidding process.

(d) Provision of information on the process and data gathered to interested parties and
made available to the public. ‘

(e) Development of sclent1fically based goals spec1ﬁc to each of the marine reserve sites,
mcorporatmg continuity and cumulative outcomes, beneﬁts and impacts.

- (f) Provision of baseline data on Oregon’s territorial sea, as defined in ORS 196 405.

(g) Development of an enforcement plan in consultation with the Oregon State Police and
representatives from affected user groups. ‘

(h) Use of communities and volunteers to assist in implementing the work plan where
feasible and practical.

(3) The data and recommendations produced from the work plan and other available
nearshore data shall be used by the State Department of Fish and Wildlife, in consultation
with the Ocean Policy Advisory Council, to recommend the number, size, location and re-
striction limits of the potential sites for marine reserve designation, consistent with Execu-
tive Order 08-07. If, through this process, it is determined that other appropriate sites need .
to be considered or that potential sites are mot consistent with Executive Order 08-07, then
the data and recommendations produced shall be provided to the public, the State Depart-
ment of Fish and Wildlife and other relevant state agencies for future purposes relevant to
nearshore management. ‘

SECTION 3. (1) The State Department of Fish and Wildlife shall report on the results of
the work plan to an appropriate interim legislative committee on. or before November 30,
2010, regarding:

(a) The study and establishment of the pilot marine reserves at Otter Rock and Redfish
Rocks described in section 1 of this 2009 Act;

(b) The study and evaluation of the potential marine reserves at Cape Falcon, Cascade
Head and Cape Perpetua descnbed in section 1 of this 2009 Act,

(c) The development of a marine reserve proposal at Cape Arago-Seven Devils described
in section 1 of this 2009 Act; _ »

~ (d) The status of fundJng necessary to carry out the provisions of section 1 of this 2009
Act; and

(e) The accomplishment of the goals related to each of the marine reserves.

(2) The department shall also report on the activities described in subsection (1) of this
section to members of the Ocean Policy Advisory Council, relevant state agencies and to the
public.

2]
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SECTION 4. The Department of State Lands shall transfer $1 million to the State De-
partment of Fish and Wildlife, for the biennium beginning July 1, 2009, from other funds that
are not constitutionally dedicated to the Common School Fund, for use by the State De-
partment of Fish and Wildlife to carry out the provisions of section 1 of this 2009 Act.

SECTION 5. (1) The State Department of Fish and Wildlife may accept only gifts, grants
or contributions from any source for deposit in the State Wildlife Fund established in ORS
496.300 that are consistent with the department’s work plan specified in section 2 of this 2009
Act.

(2) Any designation of marine reserves in Oregon’s territorial sea must include commit-
ments by relevant state agencies to pursue long-term funding necessary to enforce prohibi-
tions, support necessary research and monitoring and provide for public education.

(3) If funding cannot be secured to meet the enforcement and research-based monitoring
needs associated with the goals specified in section 2 (2)(e) of this 2009 Act, agencies re-
sponsible for managing the marine reserves shall make recommendations to the State Fish
and Wildlife Commission and the Legislative Assembly and initiate actions to scale down or
suspend fisheries prohibitions in the marine reserves.

SECTION 6. Designation of marine reserves requires periodic reporting by the State De-
partment of Fish and Wildlife in consultation with other relevant state agencies on the ac-
complishment of the goals described in section 2 (2)(e) of this 2009 Act. The State
Department of Fish and Wildlife and the State Land Board shall, based on review of the pe-
riodic reporting, initiate appropriate rulemaking adjustments that may include size, location
and restrictions on marine reserves.

SECTION 7. This 2009 Act being necessary for the immediate preservation of the public

' peace, health and safety, an emergency is decla.red to exist, and this 2009 Act takes effect

July 1, 2009.

[31
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