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 Oregon Marine Reserves Community Team Process       


 
 


Following the requirements of Oregon House Bill 3013 (2009) and Executive Order 08-07, the State of 
Oregon is moving forward in the marine reserves process by forming community teams for further 
evaluation of proposed sites at 1) Cape Falcon, 2) Cascade Head, and 3) Cape Perpetua. The purpose 
of these teams is to refine and make final recommendations for potential marine reserve sites to the 
Oregon Department of Fish and Wildlife (ODFW). Team members will also work in collaboration 
with ODFW staff to assist with biological and social/economic assessments and to develop site specific 
marine reserve goals (consistent with the Ocean Policy Advisory Council’s marine reserve definition 
and goals).  
 
 
There will be one community team per evaluation site. Each team will be comprised of two 
representatives per stakeholder group (page two provides further detail on community teams). 
Alternates will be identified incase representatives cannot participate and may be encouraged to play 
an active role in meeting discussions. Representatives (and their alternates) will have an active role on 
the community team and are expected to:  


• Commit to team membership duties for a year 
• Attend team meetings that occur one to two times per month, lasting approximately two to 


three hours  
• Commit additional time outside of meetings, on average eight hours per month, to 


communicate with each other and the stakeholders that they represent and to prepare for 
meetings   


• Be respectful of all opinions presented 
 
 
Below is the application form for community team membership. Nominations may be made by 
organized groups, public entities, or individuals from the general public.  Please review the selection 
criteria on page two before concisely answering the questions in the space provided.  ODFW will 
select those who best meet the community team selection criteria.   
 
 
Please return forms by 9:00 am on November 20, 2009 to Anna Pakenham: 
 
By email: anna.m.pakenham@state.or.us (please indicate “nomination” in the subject) 
 
By mail: Anna Pakenham 


ODFW Marine Resources Program 
2040 SE Marine Science Drive 
Newport, Oregon 97365 


 
 
For questions please contact: 
 
Cristen Don (ODFW): Email cristen.n.don@state.or.us or Phone (541) 867-0300 x 284 
Jeff Feldner (Sea Grant): Email Jeff.Feldner@oregonstate.edu or Phone (541) 574-6537 x 33 
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SIDEBOARDS AND EXPECTATIONS: 
The following sideboards and expectations will govern the community team process for the three 
evaluation sites:  


1. One team per site 
2. Teams are balanced and diverse- representing broad stakeholder interests on the team and 


within stakeholder groups. Teams have 16 total voting members that include two 
representatives (each representative will have an alternate) from each of the following groups:  


• local government, recreational fishing industry, commercial fishing industry, nonfishing 
industry, recreationalists, conservation, coastal watershed councils, and relevant 
marine/avian scientists (HB 3013) 


3. Team representatives and alternates are expected to communicate with each other to ensure 
seamless participation 


4. Within the team, every team member has equal standing in decision making  
5. ODFW oversees and approves the formation, selection, and operation of the community teams  
6. Team meetings are open to the public, include time for public input, and are subject to the 


public meeting laws 
7. Preference is to use an existing local government structure that can host community team 


meetings. The hosting group will remain neutral during the meeting process. If a local 
government structure cannot be used, ODFW will host the meetings 


8. Community teams will strive for consensus.  If consensus cannot be reached, decisions will be 
made by majority vote and opportunity provided for a minority report 


9. Community teams will make recommendations directly to ODFW 
10. ODFW and Sea Grant are expected to be at meetings to provide technical and policy support 


and guidance 
11. ODFW will pursue funding to provide neutral, professional facilitation at meetings 
12. Appropriate state, federal, tribal entities, and others may be invited to participate in an advisory 


role 
 


ODFW SOLICITATION PROCESS: 
1. ODFW will solicit recommendations for community team members from existing marine 


reserves community groups, marine reserve stakeholder groups, and also from the general 
public 


2. ODFW and Sea Grant will compile a list of the nominees and present to the Coastal Caucus for 
their feedback and input 


3. ODFW will make the final decision on the composition of community teams, based on the 
selection criteria discussed below 


 
COMMUNITY TEAM SELECTION CRITERIA 
Applicants who have the following qualities will be given preference in the selection process: 


1. Those who are able to work with others respectfully and openly to discuss all options when 
developing a marine reserve recommendation  


2. Those (or designated alternate) who can fully participate in and attend all team meetings 
3. Those who are reflective of and have support from their respective stakeholder groups  
4. Those who can and will communicate with the stakeholder groups that they represent 
5. Those who best represent the wide diversity of interests within their stakeholder groups 
6. Those who have specific knowledge of the potential marine reserve site 
7. Although not a requirement, preference will be given to applicants who live locally if other 


qualities are met  
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Application Form - Marine Reserves Community Teams 
 


  


 
 
Nominee’s name: ____________________________________________________________________ 
 
Address: ___________________________________________________________________________ 
 
Email:                                                                           Phone: _________________________________ 
 
Evaluation site (circle one):        Cape Falcon                Cascade Head         Cape Perpetua                  
 
1. Who is making the nomination (circle one)?     
 


individual (including yourself)                       organized group 
 
If by individual, what individual? ____________________________________________________ 


 
If nomination is made by group, which group?__________________________________________ 


 
What interest does the group represent? _______________________________________________ 
 
Authorized signature(s): ___________________________________________________________ 
 
             ___________________________________________________________ 
   


2. Does nominee want to be considered as an alternate (circle one):   Yes  No 
 
3. Is there another recommendation for an alternate:________________________________________ 
 
4. Is the nomminee (or alternate) able to fully participate in and attend all team meetings (1-2 


meetings/month, 3 hours/meeting, additional approximate 8 hours outside of meetings) (circle 
one):  Yes  No 


 
5. Which stakeholder group does nominee represent (circle one):  
 


Local government 


Recreational fishing 


Commercial fishing 


Recreationalists 


Conservation  


Coastal watershed council 


Non-fishing industry Marine/avian scientists 
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6. In what capacity does the nominee represent your stakeholder group? How does the nominee 
represent the full breadth of interests within that group? 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
7. How will the nominee communicate information to the stakeholders they represent and receive and 


incorporate input from them? 
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8. How familiar is the nominee with the resources (biological and physical), existing uses, and/or 


local communities and economies associated with the evaluation site? How have the nominee 
obtained this knowledge? 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
9. Give an example of a situation where the nominee worked to reach agreement with others who had 


different perspectives. What did the nominee bring to the effort and what was the final outcome of 
the effort? 


 
 
 
 


 
 








 


  


Oregon Ocean Policy Advisory Council 
Draft Meeting Agenda* 


Friday, October 23, 2009, Regular Meeting 
Florence Events Center, 715 Quince St, Florence, OR  97439  


__________________________________________________________________________________ 
*Please note that this agenda is an attempt to give notice of the intended sequence of events at the meeting.  Time 
or topics may change up to the last minute, but the Chair will try to make sure that public comment opportunities 
are related to discussion of major issues or decisions as indicated below.  The most recently updated draft agenda 
will be posted at www.oregon.gov/LCD/OPAC. 
___________________________________________________________________________________________ 
 


Friday - Regular OPAC Meeting 
Florence Events Center 


 
9:00 am  Welcome and Introductions (5 minutes) – Scott McMullen (OPAC Chair) 
 
 
9:05 am  Council Business (5 minutes) – Andy Lanier, Coastal Resource Specialist, will take over 


staffing duties for OPAC beginning with the October 23, 2009 Council Meeting.  Jay 
Charland will assist Andy through the transition as necessary.  


  
9:10 am  Review and Approval of Minutes of Last OPAC Meeting (10 minutes) – Scott McMullen 


(OPAC Chair), Council Members.  Scott will review the minutes and ask for 
amendments and council adoption, as amended. 


 
 
9:20 am  Updates on Marine Reserves Process (1 hour 10 minutes) – Ed Bowles from the Oregon 


Dept. of Fish and Wildlife will discuss recent work related to the implementation of HB 
3013. 


 
Rulemaking on the “Pilot” Marine Reserves:  Representatives (TBD) from each agency 
(Oregon Dept. of Fish and Wildlife, Oregon Dept. of State Lands, and Oregon Parks and 
Recreation Dept.) will provide an update on their rulemaking process to implement the 
“pilot” marine reserves and protected area. 
 


 Michael Gaul will provide an update from Oregon International Port of Coos Bay on the 
Cape Arago community process.  


 
10:30 am  Break (15 minutes) 
 
10:45 am Update on the West Coast Governors’ Agreement on Ocean Health  (30 min) –  


David Allen will update OPAC on the WCGA.  More information online: 
http://westcoastoceans.gov/ 


  
11:15 am  STAC Update (15 minutes) – Jay Rasmussen (STAC Chair).  Jay will provide a review 


of recent work products.  Discussion of request for STAC review of work proposals 
related to Territorial Sea Plan amendment process and marine spatial planning. 


 







 


  


11:30 am  Working Lunch (30 minutes) – Lorinda DeHaan will help OPAC Members fill out and 
submit new travel agreement forms.   


 
12:00 pm  Public Comment (60 minutes) – Scott McMullen (OPAC Chair) 
 
1:00 pm  Territorial Sea Plan (1 hour 30 minutes) – Paul Klarin (TSPWG Co-Chair) will update 


OPAC on the process to amend the Territorial Sea Plan (TSP) and request the Council’s 
review and recommendation to the Land Conservation and Development Commission 
(LCDC) for the draft of Part Five:  “Use of the Territorial Sea for the Development of 
Renewable Energy Facilities or other Related Structures, Equipment or Facilities”.  The 
draft document originated as a product of the OPAC TSP workgroup and was forwarded 
to DLCD by OPAC for the consideration and review by the LCDC Territorial Sea Plan 
Advisory Committee.  That committee has approved an updated version for OPAC to 
review.  LCDC will consider the draft for formal approval and incorporation into the TSP 
at its meeting in Springfield on November 5th.  http://www.oregon.gov/LCD/tspac.shtml 


 
2:30 pm Break (15 minutes) 
 
2:45 pm  Territorial Sea Plan Amendment Process Cont. (45 minutes) – Paul Klarin and Onno 


Husing will provide an update and overview of the work remaining to complete the 
Territorial Sea Plan amendment process.  Phase two of the amendment process will 
involve the mapping of protected resources including commercial and recreational fishing 
grounds, marine habitat, important marine ecosystems, and other existing uses, as well as 
other related spatial analysis, data collection and compilation tasks.  They will discuss 
potential sources of funding, task progress to date, and the projected schedule. 


 
3:30 pm OPAC in 2010 and beyond (15 minutes) – Scott McMullen will start a discussion on 


tasks and areas of investigation for OPAC in 2010 and thereafter.   
 
3:45 pm OPAC Adjourns 
****************************************************************************** 


DLCD Public Hearing 
Friday, October 23, 2009 – 4 PM 


Florence Events Center, 715 Quince St, Florence, OR  97439 
 


4:00 pm  Public Hearing:  Dale Blanton and Paul Klarin of the Department of Land Conservation 
and Development will conduct a public hearing related to the adoption of a new rule that 
will amend the Territorial Sea Plan for LCDC.  The proposed action will incorporate Part 
5 “Use of the Territorial Sea for the Development of Renewable Energy Facilities or 
other Related Structures, Equipment or Facilities” into the Oregon Territorial Sea Plan 
through the adoption of the rule.  The new part will include policies, implementation 
requirements for the resource inventory and evaluation of proposed developments, and 
operational plan requirements for renewable energy facility developments in state waters.  
This action constitutes the first phase of the amendment of the Territorial Sea Plan.  It is 
to be followed by a subsequent amendment that will include maps designating areas for 
locating and developing renewable energy facilities in the state territorial sea. 








Oregon Ocean Policy Advisory Council 
Meeting Summary 


June 8, 2009 
Oregon Department of State Lands 


Salem, Oregon 
 


Issues Decided/Positions Taken 
 


 The summary of the November 17-18, 2008 Ocean Policy Advisory Council 
(OPAC) meeting was approved as distributed.   


 David Allen was elected OPAC Vice-Chair, replacing Jim Good on July 1, 
2009 for a term of one year. 


 
Action Items 


 
 Paul Klarin (DLCD) will update the draft of Part 5 of the Territorial Sea Plan 


to reflect comments from OPAC members. 
 


Presentations 
 


 Economic Data and Analysis of Marine Reserves Workshop.  Dr. Susan 
Hanna, Oregon State University.   


 Draft Memorandum of Agreement between Ocean Power Technologies and 
the State of Oregon.  Mr. Len Bergstein, Ocean Power Technologies. 


 Update on the Legislature and HB 3013.  Sen. Betsy Johnson and Ms. Anna 
Pakenham. 


 Update on Cape Arago/Seven Devils Proposal Process.  Kathy Wall and Mike 
Gaul (Port of Coos Bay), and Cristen Don (ODFW) 


 
Next Meetings 


 
OPAC: Friday, July 17, 2009.  Location TBD 
Territorial Sea Plan Working Group:  Monday, June 15, 2009.  Newport, Oregon. 
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OPAC Members Attendance 
 


Members Present (voting):  David Allen (Public at Large, by phone); Jack Brown 
(Coastal City Official); Paul Engelmeyer (Statewide Conservation or Environmental 
Organization); Jim Good (Public at Large); Robin Hartmann (Coastal Conservation or 
Environmental Organization); Scott McMullen (North Coast Commercial Fisheries); 
Susan Morgan (South Coastal County Commissioner); Jim Pex (South Coast Charter, 
Sport or Recreational Fisheries); Fred Sickler (Coastal Non-Fishing Recreation); Terry 
Thompson (North Coastal County Commissioner); Frank Warrens (North Coast 
Charter, Sport or Recreational Fisheries). [11/14] 
 
Members Present (ex officio):  Ed Bowles (Office of the Governor); Caren Braby/Dave 
Fox (Oregon Department of Fish & Wildlife); Onno Husing (Oregon Coastal Zone 
Management Association); Paul Klarin (Department of Land Conservation & 
Development); Vicki McConnell (DOGAMI); Greg Pettit (Department of 
Environmental Quality); Jay Rasmussen/Jeff Feldner/Kaety Hildenbrand (Oregon Sea 
Grant); Louise Solliday (Department of State Lands); Tim Wood (OPRD). [9/11] 
 
Members Absent: Jim Bergeron (Ports, Marine Transportation, Navigation); Dalton 
Hobbs (Dept of Agriculture); Robert Kentta (Oregon Coastal Indian Tribes); Brad 
Pettinger (South Coast Commercial Fisheries); Cathy Tortorici (NOAA Fisheries).. [3] 
 
Staff:  Jay Charland (DLCD, OPAC Staff); Cristen Don (Department of Fish and 
Wildlife); Juna Hickner (Department of Fish and Wildlife); Laurel Hillmann 
(Department of Parks and Recreation); Andy Lanier (Department of Land Conservation 
& Development); Steve Shipsey (Department of Justice, OPAC Counsel).   
 


Public Comment and Attendance 
 


Public Comment speakers (with affiliation if provided): 
 
Jon Dasler (David Evans and Assoc.); John Holloway (RFA/Oregon Anglers); Hans 
Radke (None given); Peg Reagan (None given). 
 
Others in Attendance (with affiliation if provided): 
 
Susan Allen (Our Ocean); Jason Creech (David Evans and Assoc.); Nick Furman 
(ODCC/SOORC); Hugh Link (ODCC); Peter Strauhal (None given); Chuck Willer 
(Coast Range Association). 
 
Acronyms and Initials: DLCD-Department of Land Conservation and Development; DOGAMI- 
Oregon Department of Geology and Mineral Industries; ODCC-Oregon Dungeness Crab 
Commission; ODFW-Oregon Department of Fish and Wildlife; OPRD-Oregon Department of 
Parks and Recreation; RFA-Recreational Fishing Alliance; SOORC-Southern Oregon Ocean 
Resource Coalition. 
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Distributed Materials 
 
Draft Agenda 
Agenda for STAC Meeting, March 17, 2009 
Final Report, “Economic Data and Analysis of Marine Reserves Workshop” 
Draft of Part 5, Territorial Sea Plan 
Territorial Sea Plan Reference Guide 
Excerpts from the Territorial Sea Plan 
Update on Territorial Sea and Ocean Issues 
OAR 660-036 
Goal 19, Ocean Resources 
Draft Memorandum of Understanding (MoU) with Ocean Power Technologies 
Oregon House Bill (HB) 3013-4, May 21 
 


Video Index 
 
Item Time Index 
Welcome and Introductions 0:00:11 


Commissioner Susan Morgan 0:00:22 
Review and approval of minutes 0:05:25 


Minority Report status 0:05:50 
STAC Update 0:06:57 


Presentation by Susan Hanna 0:10:20 
Questions to Dr. Hanna from OPAC 0:25:30 
March 17, 2009 STAC Meeting 0:47:40 
Question to Dr. Hanna from Jim Pex 0:48:50 


Territorial Sea Plan Update 0:51:57 
Process Overview 0:52:03 
Fishing Effort Mapping 1:12:20 


Technical malfunction of video camera 1:28:26 
Oregon Wave Energy Trust (OWET) 1:52:20 


Working Lunch 2:04:15 
Election of Vice Chair 2:04:23 
Presentation by Len Bergstein, OPT MoU 2:09:39 


Legislative Update-Senator Betsy Johnson 2:30:18 
Public Comment 2:45:55 
Territorial Sea Plan Discussion 2:55:35 


Technical malfunction of video camera 4:59:53 
Introduction of Caren Braby, ODFW 5:22:04 
Cape Arago/Seven Devils Update 5:23:25 
Other Business 5:38:00 
Meeting adjourned 5:41:53 
 
 
For a copy of the video record of this meeting, please contact Jay Charland at  
(503) 373-0050 x253 or at jay.charland@state.or.us.   
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The West Coast Governors’ 
Agreement on Ocean Health is a 
proactive, regional collaboration 
to protect and manage ocean and 
coastal resources along the entire 
West Coast. Launched on Sept. 
18, 2006 by Governors Gregoire 
of Washington, Kulongoski of 
Oregon and Schwarzenegger of 
California, the Agreement advances 
regional ocean governance. Such 
regional partnerships were a main 
recommendation of both the U.S. 
Commission on Ocean Policy and 
the Pew Oceans Commission.


The agreement seeks to advance the 
following goals:
•	 Ensuring clean coastal waters and 


beaches
•	 Protecting and restoring ocean and 


coastal habitats
•	 Promoting the effective 


implementation of ecosystem-
based management


•	 Reducing adverse impacts of 
offshore energy development


•	 Increasing ocean awareness and 
literacy among residents


•	 Expanding ocean and coastal 
scientific information, research, 
and monitoring


•	 Fostering sustainable economic 
development in our communities


After extensive public participation 
and close coordination with 
three federal co-leads from the 
Department of Commerce, the 
Department of the Interior, and the 
Environmental Protection Agency, 
the Governors released their Action 
Plan in July 2008. The Action Plan 
highlights two overarching actions: 
1) establish a national ocean trust 
fund and 2) mitigate and adapt to 
climate change impacts. In addition 
to these overarching actions, there 
are 24 visionary actions within the 
following areas: 
•	 Polluted runoff
•	 Harmful algal blooms and hypoxia
•	 Marine debris
•	 Oil spill prevention and response
•	 Maritime shipping emission controls
•	 Habitat protection and restoration 
•	 Marine invasive species
•	 Ecosystem-based management
•	 Offshore oil and gas operations
•	 Alternative environmentally 


sustainable energy development
•	 Ocean awareness and literacy
•	 Regional marine research
•	 Ocean observing and long-term 


monitoring
•	 Seafloor mapping
•	 Working waterfronts and 


sustainable coastal economies
•	 Regional sediment management


In late 2008, nine Action 
Coordination Teams (ACTs) 
were established comprised of 
representatives from the three 
states, as well as other federal, tribal, 
industry, academic, and NGO entities.  
Draft work plans were released earlier 
this year for public comment.  Final 
action plans geared toward achieving 
the WCGA vision are anticipated to 
be released this fall.


http://www.westcoastoceans.gov







Accomplishments as of February 2009. 
•	 Overarching Action 2: The three states, along with 
USGS, NOAA, and the US Army Corps are tasking the 
National Academies of Science to complete a study 
that will provide consensus sea level rise estimates for 
California, Oregon, and Washington for the years 2030, 
2050 and 2100.  The NAS committee will evaluate each 
of the major contributors to global sea level rise and 
where possible, provide specific values for the regional 
and local contributions to sea level rise along with 
related uncertainties.


•	 Action 1.1: West Coast Estuaries Initiative grant 
funding awarded. USEPA Regions 9 and 10 received $15 
million in 2007 and 2008 to provide grants to improve 
coastal water resources.


•	 Action 1.3: West Coast Regional Harmful Algal 
Bloom Summit in February 2009 focused on ways to 
improve harmful algal bloom monitoring, forecasting 
and response coast-wide at this National Oceanic and 
Atmospheric Administration (NOAA) sponsored event. 


•	 Action 1.6: Supported passage of HR 802, the 
Maritime Pollution Prevention Act of 2007, for stricter 
global shipping emission standards to protect 
communities living near ports.  A subcommittee of the 
International Maritime Organization (IMO) adopted 
more stringent emission standards on October 9, 2008 
– a positive first step in securing full IMO adoption.


•	 Action 2.4: A successful alternative energy workshop 
in 2008 in Portland laid the foundation for the three 
states and federal counterparts to begin thinking about 
the governance that is needed to support new uses of 
the ocean and how to ensure sustainable development.   
Another workshop will be held this October in Seattle to 
provide input on marine spatial planning (MSP) needs 
for offshore renewable energy development along the 
west coast and to develop a west coast siting report, a 
prioritized action highlighted in the draft action plan. 


•	 Action 3.2 Integrated Ecosystem Assessments (IEAs) 
initiated in Puget Sound and laid the foundation for the 
development of the California Current IEA.


•	 Action 6.1:  Sea Grant programs in Washington, Oregon 
and California released a NOAA-funded report, West 
Coast Regional Marine Research and Information Needs.


•	 Action 6.3: Seafloor mapping workshops were held in 
Washington and Oregon in January and March 2008.  
With urging from Governor Gregoire, the Navy lifted 
long-standing restrictions on access to seafloor data 
collected by NOAA.


In May 2009, the Governors requested $5 million in 
federal support for a grant program to advance key 
priorities of the West Coast Governors’ Agreement on 
Ocean Health Action Plan in areas such as climate change 
adaptation, alternative energy, water quality, ocean 
and coastal research and mapping, ecosystem-based 
management and habitat protection and restoration. 
Federal funding may be used for the following activities:


Climate 
Change


Assessment of sea level rise adaptation strategies, development 
of a coastal climate change adaptation guidebook for local 
government, and pilot communities to promote coast-wide 
adaptation planning.


Polluted 
Runoff


Training for six coastal communities aimed at solving polluted runoff 
problems, including the use of Low Impact Development (LID) 
and green infrastructure techniques and creation of a West Coast 
Partnership on LID.


Marine  
Debris


Establish the West Coast Marine Debris Alliance to support and 
enhance prevention and removal of marine debris through 
increased tri-state collaboration and funding of high priority 
projects.


Spartina 
Eradication


Eradication efforts focused on core infestations in Humboldt Bay, 
California and the Siuslaw Estuary, Oregon and early detection and 
elimination efforts along entire West Coast. 


Integrated 
Ecosystem  


Assessments


Four sub-regional integrated ecosystem assessments (IEA) will be 
initiated: Puget Sound (started), Coastal Oregon, Central California, 
and Southern California. These efforts will be used towards 
building a California Current-wide IEA and a workshop for technical 
and informational input for a west coast IEA.


Ocean  
Energy


Support appropriate siting of renewable ocean energy by assessing 
feasibility along the West Coast; compile regional environmental 
and human use data and fill data gaps; monitor pilot projects; 
assess cumulative impacts; and distribute data for decision-
making.


Ocean  
Education


West Coast-wide model guidance document for K-12 teachers on 
how to improve students’ ocean literacy while teaching mastery of 
state and federal science standards.


Sustainable 
Communities


Develop demonstration projects for ports, communities, and 
industry groups to improve energy and water usage, reduce waste, 
and improve marketability of products.


Regional  
Sediment 


Management 


Funds for sharing tools and technology needs for enhanced 
regional sediment management planning.








 


 
July 23, 2009 


Ms. Nancy Sutley 
Chair, White House Council on Environmental Quality 
Chair, Interagency Task Force on Ocean Policy 
722 Jackson Place, NW 
Washington, DC 20503 
 


Dear Ms. Sutley: 


Thank you for the invitation to provide initial comments to the Interagency Task Force on Ocean 
Policy regarding President Obama’s June 12, 2009 memorandum. We commend the 
Administration for demonstrating leadership and for engaging states and regional ocean 
partnerships. 


The West Coast Governors’ Agreement on Ocean Health (WCGA) is a proactive, regional 
collaboration to protect and manage ocean and coastal resources along the entire West Coast. 
Launched on September 18, 2006 by Governor Schwarzenegger of California, Governor 
Kulongoski of Oregon, and Governor Gregoire of Washington, the agreement advances regional 
ocean governance efforts as called for in the recommendations of the U.S. Commission on Ocean 
Policy and the Pew Oceans Commission. 


We offer comments on the following issues:  


• National policy for oceans and for coastal and Great Lake ecosystems; 
• Ocean governance framework; 
• Implementation strategy to meet the objectives of the national policy; 
• Coastal and marine spatial planning; 
• Offshore renewable energy development; and 
• Climate change. 


 
Per your request, the staff from California, Oregon, and Washington who serve as policy leads 
for the WCGA are providing these initial comments. We submit these for your consideration, 
recognizing that the Governors have not yet taken a formal position on them. 


National Ocean Policy 


We believe that the unique and vital role of states pursuant to state authorities, as well as the 
additional jurisdiction over offshore waters conveyed by the federal Coastal Zone Management 
Act, should be clearly recognized and made part of the national ocean policy. We further believe 
that the policy should clearly define and incorporate the concepts of ecosystem-based 
management, adaptive management, the precautionary principle, and the importance of assessing 
cumulative impacts. 


 







 


Ocean governance framework 


We believe that the national ocean governance framework must include a clear mechanism for 
state engagement. We recommend that the Administration establish a council comprised of state 
and tribal representatives, including those representing the regional ocean partnerships to advise 
the federal interagency coordination structure.  Regional ocean partnerships such as the WCGA 
can be critical to aligning state and federal interests and programs at the regional scale, bringing 
agencies together to work effectively on common goals. The framework must also acknowledge 
the sovereignty of tribes and include robust mechanisms for consulting and co-managing ocean 
resources with them. 


 
Implementation strategy 


Implementing the national ocean policy requires adequate funding, strong mechanisms for 
coordination, and new legislation. 
 
Funding 
Several regional ocean entities have been successfully established across the nation. We believe 
that federal funding should be fairly distributed among them. We request that the President’s 
Budget for FY11 include at least $25 million from the NOAA budget to be divided equally 
among the five regional partnerships, as well as an equal distribution of funds that may be 
provided from other federal budgets to support a unified program. This strong statement of 
support from the Administration would provide a clear signal that regional governance is here to 
stay and this would be well received throughout the nation. 


 
The WCGA calls for establishing an Ocean Trust Fund dedicated to providing financial support 
for national, regional, and coastal state, tribal, and local programs related to understanding and 
managing our oceans, coasts, and Great Lakes. This was the major recommendation from both 
the US and Pew Ocean Commission reports. The Administration should also consider unique 
governance arrangements for the Trust Fund, such as possibly developing a public-private 
partnership, with trustees from both the public and private sector.   


 
Coordination 
As recommended above, the five regions provide one way to integrate state and regional 
concerns in the national ocean policy framework as well as facilitate the implementation of 
national policy at the state and regional level. The framework must also establish and support 
mechanisms for consulting with tribes on resource management. One example is the Olympic 
Coast Intergovernmental Policy Council in Washington, a policy body comprised of four treaty 
tribes and the state, which advises the Olympic Coast National Marine Sanctuary on 
management issues. 


 
Federal representatives serving as leaders in the regional partnerships should be fully supported 
by the Administration and encouraged to coordinate across agencies within their department.   
We believe these partnerships have served federal, regional, and state interests well and we urge 
ongoing and increased support of their efforts. 
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Legislation 
We recommend that the national ocean policy should support legislation which strengthens and 
reauthorizes the Coastal Zone Management Act. We also strongly support the U.S. accession to 
the U.N. Convention on the Law of the Sea Treaty. Finally, we support legislation that would 
provide a national framework and sustainable funding for regional ocean governance. Such a 
structure would help sustain state-led efforts during changes in gubernatorial leadership and 
regional staff. 


Marine spatial planning 


Our states are sources of innovation, addressing management and protection of coastal resources 
on an ecosystem-based scale. We view marine spatial planning (MSP) as a helpful tool to 
address pressing management challenges on our coast. The West Coast is currently working on 
ocean conservation and management initiatives that could shed light on effective implementation 
of MSP and ecosystem-based management, such as the Marine Life Protection Action process in 
California, amending the Territorial Sea Plan for ocean renewable energy in Oregon, and 
restoring the Puget Sound ecosystem and adopting new local shoreline plans in Washington. We 
invite you to use experiences at the state and regional level to inform the development of a MSP 
framework and urge the adoption of an adaptive and flexible approach to MSP.    


All three states are facing challenges with siting offshore renewable ocean energy, an issue that 
can be greatly assisted by MSP efforts. Under the WCGA, we are already collaborating with 
federal agencies and envision jointly working to develop and collect the spatial information 
needed to assist with siting energy projects across our region. In our view, a national policy on 
MSP should support the development, conversion, collection, and standardization of new and the 
best available data and information for all of us to use for this process. 


Offshore renewable energy development 


As mentioned above, the West Coast is actively planning for offshore renewable energy 
development. Each state has developed a productive relationship with the federal agencies of 
jurisdiction. For instance, Oregon and Washington have each signed a Memorandum of 
Understanding with the Federal Energy Regulatory Council (FERC), and California is pursuing 
one as well.   


We encourage the Administration to continue to align FERC’s processes with those of the 
Minerals Management Service  in order to develop a coherent federal approach to energy 
development. We are pleased that a memorandum of understanding has been reached between 
the two agencies. There are a multitude of other agencies involved in siting renewable ocean 
energy [e.g. National Oceanic and Atmospheric Administration , US Army Corps of Engineers , 
US Fish and Wildlife Service , US Geological Survey , US Coast Guard , and Environmental 
Protection Agency], which will require regional coordination among all appropriate agencies on 
planning as well as permitting. The national ocean policy and marine spatial planning framework 
should involve this type of coordination to improve planning among federal agencies as well as 
with regional partners such as states, tribes and local governments. 


Regional partnerships can provide a way to coordinate and prioritize data gathering necessary for 
siting energy facilities along the West Coast. Through the marine spatial planning framework 
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and other related efforts, the Administration can support state and regional efforts to fill these 
data gaps and collaborate with regions and states on data retention and distribution so that 
information is readily available to federal, state, regional, and local managers for effective use. 


Climate change 


Addressing the impacts of climate change is a priority for the WCGA, and we recognize the need 
to develop adaptation strategies. Some of the work that needs to be accomplished in the region 
can be met with existing resources, but most cannot. It will be important for the national ocean 
policy to identify services to assist states beyond their existing capacity. For example, the three 
states recently pooled resources to secure the National Academy of Sciences to study and 
develop consensus estimates for sea level rise and storminess for the West Coast. The results of 
their work will provide valuable information, but additional resources will be needed to support 
adaptation planning and action at a local level.  


We thank you again for the opportunity to address the Interagency Task Force on Ocean Policy 
and look forward to engaging with you on these issues in the future. 


Sincerely, 


 


   


Brian Baird Jessica Hamilton Bob Nichols 


Assistant Secretary for 
Ocean and Coastal 
Policy, California 


Natural Resources Policy 
Advisory, Office of Oregon 
Governor Kulongoski 


Executive Policy Advisor, 
Office of Washington 
Governor Gregoire 


 








 
 
 
 
October 15, 2009 
 
 
 
Interagency Ocean Policy Task Force 
White House Council on Environmental Quality 
722 Jackson Place, NW 
Washington, DC 20503 
 
Dear Interagency Ocean Policy Task Force: 
 
The West Coast Governors’ Agreement on Ocean Health (WCGA) commends the Interagency Ocean 
Policy Task Force (Task Force) for your efforts in creating an Interim Report outlining a National Ocean 
Policy.  Your proposed policy, framework, and implementation strategy align well with the goals and 
visions of the WCGA.  We applaud your recognition and support of regional governance as we believe 
that regional partnerships are the future direction for effectively and efficiently implementing marine 
policy.  Engagement and financial support by the federal government will enable these regional efforts 
to be highly successful.  
 
We thank the Task Force for including some key items that we requested in our initial comments (July 
23, 2009).  In particular, we appreciate the proposed Ocean Governance Framework which emphasizes 
greater participation by State, tribal, and local authorities, and regional governance structures.  We fully 
support the establishment of an Advisory Committee that would include a WCGA representative to 
provide input on inter-jurisdictional issues to the National Ocean Council.  In addition, we encourage 
federal agencies to coordinate and consult with individual states and tribes.   
 
We applaud your proposed policy principles that call for management that is ecosystem-based, adaptive, 
guided by the precautionary approach, and aimed at minimizing cumulative impacts.  Your 
implementation strategy framework includes a number of priorities that are highlighted in our previous 
letter to the Task Force and in the WCGA Action Plan.  For instance, we thank you for including 
climate change as an area of special emphasis under your priority objectives, as preparing for climate 
change is also a priority for the WCGA.  Additionally, like the Task Force, the WCGA believes in the 
value of marine spatial planning (MSP), particularly on a regional level.  One way the WCGA envisions 
using MSP is to guide offshore renewable energy siting.  We appreciate the Task Force recognizing it as 
an approach to balance competing uses, including emerging issues such as energy development.  We 
understand that you are interested in identifying a framework for MSP, an issue we are currently 
examining closely, and we will provide you with our comments on this in a subsequent letter.   
 
As indicated in our Action Plan, the WCGA also supports a number of issues that were noted in the 
Interim Report but were not included in our initial comments to the Task Force, including: 1) enhancing 
water quality in the ocean and along coastlines; 2) acknowledging the important role of long-term ocean 
observing systems in ocean management; and 3) adapting to ocean acidification and supporting greater 
research on its effects. 
 
 







Interagency Ocean Policy Task Force 
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Page Two  
 
 
Finally, we would like to reiterate some of our comments that were not included in the Interim Report, 
which we hope you will reconsider:   
 


1. Recognize importance of and support reauthorization of a strengthened Coastal Zone 
Management Act.  While we appreciate your support for legislation that calls for joining the 
Law of the Sea Convention, we had hoped that you would also recognize the importance of the 
U.S. Coastal Zone Management Act by supporting the reauthorization of a strengthened statute 
as supported by the 35 member Coastal States Organization and other stakeholders throughout 
the nation.  Existing state programs and authorities provide valuable, on-the-ground experience 
in addressing the challenges of managing our coasts.  State programs provide a strong, existing 
mechanism for implementing the National Ocean Policy, but require a commitment by 
leadership to renew the law and adequately fund these efforts.  


 
2. Adequately and equitably fund all regional ocean partnerships.  In the proposed policy 


coordination framework section of your Interim Report, you included a brief paragraph on 
creating a budget for the implementation of a National Policy (page 20).  We would like to 
emphasize that regional partnerships are an effective and efficient way to manage the nation’s 
oceans and coasts, but in order to be successful in this endeavor, adequate funding for the 
regional organizations and their federal partners is critical.  The WCGA strongly believes that in 
order to implement a National Ocean Policy, funds need to be equitably distributed among the 
six Regional Ocean Partnerships (ROPs) that now represent the Great Lakes and every coastal 
region of the contiguous United States.  To date, the WCGA has established outstanding 
partnerships with federal agencies and has received financial support from them for specific 
activities, but we have not received direct appropriations of federal funds.  Recently, the ROPs 
developed a proposal for Regional Implementation of the National Ocean Policy, which suggests 
a model for allocating funds to support regionally-focused efforts aimed at characterization and 
assessment, planning, implementation, and monitoring of coastal and marine environments.   


 
Once again, we commend your efforts and successes in creating a draft National Ocean Policy, 
coordination framework, and implementation strategy.  Thank you for considering our comments in 
producing the Final Report of the Interagency Ocean Policy Task Force.  We hope that the National 
Ocean Policy will serve to both streamline current policy and move quickly and firmly toward on-the-
ground implementation.  We look forward to working with the Task Force in the future to improve 
ocean and coastal management.   
 
Sincerely, 


 


 


 


 


 
Brian Baird Jessica Hamilton Keys Bob Nichols 
Assistant Secretary for 
Ocean and Coastal Policy, 
California 


Natural Resources Policy 
Advisor, Office of Oregon 
Governor Kulongoski 


Executive Policy Advisor, 
Office of Washington 
Governor Gregoire 


 











June 12, 2009



Oregon Territorial Sea Plan


 DRAFT PART FIVE: (This document is a working Draft only prepared by OPAC)

Use of the Territorial Sea for the Development of Renewable Energy Facilities or Other Related Structures, Equipment or Facilities

PART FIVE of the Territorial Sea Plan describes the process for making decisions concerning the development of renewable energy facilities (e.g., wind, wave, current, or thermal etc)
 in the state territorial sea, and specifies the areas where that development may be sited.  The requirements of Part Five are designed to protect areas important to renewable marine resources (i.e. living marine organisms), ecosystem integrity, marine habitat and areas important to fisheries from the potential adverse effects of renewable energy development, and to identify the appropriate locations for that development which minimize the potential adverse impacts to existing ocean resource users and coastal communities.


Oregon’s renewable energy portfolio lists ocean energy as renewable sources with potential to reduce dependence on fossil fuels.
  Renewable ocean energy facilities development may present opportunities to apply technologies that rely on wave, wind, current or thermal energy, that may potentially reduce the environmental impact of fossil fuels.  If developed in a responsible and appropriate manner, renewable ocean energy may help preserve Oregon’s natural resources and enhance our quality of life.

A.  Renewable Energy Facilities Development 


1.   Background


Oregon’s territorial sea has been identified as a favorable location for siting renewable energy facilities for research, demonstration and commercial power development.  These facilities may vary in the type and extent of the technologies employed and will require other related structures, equipment or facilities to connect together, anchor to the seafloor and transfer energy to on-shore substations. The State of Oregon will require the proper siting and development of these facilities in order to minimize damage to or conflict with other existing ocean uses and to reduce or avoid adverse effects on marine ecosystems and coastal communities.


State agencies, including the Oregon Departments of State Lands, Fish and Wildlife, Parks and Recreation, Environmental Quality, Land Conservation and Development, Water Resources, and Geology and Mineral Industries, need specific policies and standards for considering the siting and regulation of renewable energy facility development in the territorial sea.  The State also needs specific policies and standards to guide federal agencies in the siting and regulation of renewable energy facilities development located in federal waters adjacent to the Oregon territorial sea.


NOTE: The following policies and implementation requirements are mandatory. Decisions of state and federal agencies with respect to approvals of permits, licenses, leases or other authorizations to construct, operate, or maintain any facility to produce, transport or support the generation of renewable energy within Oregon’s territorial waters and ocean shore must conform with the requirements mandated in the Oregon Territorial Sea Plan.  The enforceable policies of the Territorial Sea Plan and the Oregon Coastal Management Program are applicable to those federal actions that impact Oregon’s coastal zone and are subject to the federal consistency requirements of the federal Coastal Zone Management Act.  

2.
Policies


The following policies apply generally to the development of renewable energy facilities within the Oregon Territorial Sea, and establish the guiding principles for the implementation requirements listed in section B. below.  When making decisions to authorize the siting, development and operation of renewable energy facilities within the territorial sea, state and federal agencies shall
:

a.   Maintain and protect renewable marine resources (i.e. living marine resources), ecosystem integrity, marine habitat and areas important to fisheries from adverse effects that may be caused by the installation or operation or removal of renewable energy facility by requiring that such development or operation:


1.) Avoid adverse effects
 to the integrity, diversity, stability and complexity of the marine ecosystem and coastal communities, and give priority to the conservation and use of renewable marine resources
 as a first priority;


2.) Minimize effects by limiting the degree or magnitude of the action and its implementation; and


3.) Rectify or mitigate the
 effects over time by monitoring and taking appropriate corrective measures through adaptive management.

4.) Restore the natural characteristics of a site to the extent practicable
.

b. Protect marine renewable resources, the biological diversity and functional integrity of marine ecosystem, important marine habitat, areas important to fisheries, navigation, recreation and aesthetic enjoyment as required by Statewide Planning Goal 19.

c. Promote direct communication and collaboration between an applicant
 for a state or federal authorization for the siting, development and operation of renewable energy facilities and affected ocean users and coastal communities to reduce or avoid conflicts. Agencies should encourage applicants to engage with local, state and federal agencies, community stakeholders, tribal governments and affected users in a collaborative agreement-seeking process prior to formally requesting authorization to initiate a project.


d. Limit the potential for unanticipated adverse impacts by requiring, as necessary, the use of pilot projects and phased development to collect data and study the effects of the development on the affected marine resources and uses.  

B.  Implementation Requirements


The following implementation requirements will be applied by state and federal agencies when considering
 a proposal for the placement or operation of a renewable energy facility  development within the Oregon Territorial Sea.  Regulating agencies shall comply with the standards and procedural requirements in Part 5 of the Territorial Sea Plan as prescribed below.  This includes the cables, connectors or other transmission devices that connect, anchor, support or transmit energy between the separate components within a renewable energy facility. The requirements in Part 4, Uses of the Seafloor for Telecommunication Cables, Pipelines, and other Utilities, will apply to the utility cables that transmit the electrical energy from the renewable energy facility to the on-shore substation.


1.      Siting: areas designated for renewable energy facilities development.

a.
In State Waters: 


Pursuant
 to the requirements for amending the Territorial Sea Plan under ORS 196.471, and as consistent with the statewide planning goals, the Land Conservation and Development Commission has identified areas for the development of renewable energy facilities.
  Renewable energy facilities development within the state lands of the territorial sea lying seaward of Extreme Low Water (which is the seaward boundary of the Ocean Shore State Recreation Area) shall be sited within the areas designated for that use so as to avoid, reduce or mitigate the adverse effects of that development, and to protect:  renewable marine resources, biological diversity and functional integrity of marine ecosystem, important marine habitat, and areas important to fisheries, as defined in Statewide Planning Goal 19 Ocean Resources. (see appendix or map)  


b. 
In Federal Waters: 


Decisions to permit, license, or otherwise authorize renewable energy facilities development within the waters and seafloor of the outer continental shelf adjacent to the Oregon Territorial Sea will be reviewed by the Oregon Department of Land Conservation and Development for consistency with the Oregon Territorial Sea Plan and the applicable enforceable policies of the Oregon Coastal Management Program.  Federal actions affecting coastal uses and resources within the Oregon Coastal Zone shall be supported by environmental studies and analysis, as prescribed below, to ensure compliance with the enforceable policies of Oregon Territorial Sea Plan and the Oregon Coastal Management Program.
 


2.   State Agency Review Process 

State agencies apply the policies and provisions of the Territorial Sea Plan as required to conform with ORS 196.485 Oregon Ocean Resources Management, and ORS 197.180 State Agency Coordination agreements (OAR 660 Divisions 030and 031), and Goal 19 Ocean Resources.


The Department of State Lands shall coordinate the review of requests for approvals of leases, temporary use permit, easements and removal-fill in consultation with the Departments of Fish and Wildlife, Parks and Recreation, Environmental Quality, Land Conservation and Development, Water Resources, and Geology and Mineral Industries, and coastal local governments, and tribal governments as appropriate.  These agencies, with the addition of the regulating federal agencies, will constitute the joint agency review team described in subsection B.2 above. The Department of Land Conservation and Development will use its authority under the federal Coastal Zone Management Act to review the consistency determination submitted by the applicant for federal authorization for a renewable energy facilities development to ensure the project is consistent with enforceable policies of the Oregon Coastal Zone Management Program, including the Territorial Sea Plan.


3.   Project Review Process and Coordination


A joint agency review team, as described below, shall be convened in order to facilitate the coordination of state and federal agencies as they apply their separate regulatory or other authorized responsibilities to the review of a proposed renewable energy facility development.  The team shall consist of the state and federal agencies with regulatory or planning authority applicable to the proposed project and location, the affected local jurisdictions, and may also include local interest groups and advisory committees.  The review team will coordinate the agency review and comment on the adequacy of the resource inventories and effects evaluations required under subsection B.4 Resource Inventory and Effects Evaluation Standards, below, NEPA environmental assessments and environmental impact statements.  The joint agency review team will also consider the adequacy of the information provided for the operation plan, as required under Section C. Operation Plan Development below, including the monitoring requirements, mitigation measures, adaptive management plans, construction and operational performance standards, or any other special conditions that may be applied pursuant to the lease, permit, license or other authorization by the regulating state agency.


The regulating state agency shall require an applicant to provide documentation of their communication and coordination efforts with local communities, interest groups and advisory committees.  Those efforts shall, at a minimum, include information on the proposed project operation protocols, response to emergencies and procedures for on-going communication as specified in Section C. Operation Plan Development, below.


4.   Resource Inventory and Effects Evaluation Standards

Regulating agencies will require a resource inventory and effects evaluation be prepared by the applicant, as required by this section, prior to making any decision.  


a.
Sufficiency of Inventory and Evaluation. 

The resource inventory and effects evaluation shall be sufficient to understand the short-term and long-term effects of the proposed renewable energy facility development on the affected marine resources and uses.


b.
Purpose of the Effects Evaluation


The purpose of the effects evaluation is to determine whether the proposed actions can meet the policies and standards for the protection of resources, resource users and coastal communities referred to above in subsection A.2, Policies. The evaluation will help identify where the applicant needs to address deficiencies.  Results of the evaluation will be used by the authorizing agency to develop specific measures for environmental protection and mitigation, measures to protect ocean uses, monitoring, and adaptive management.

c.
Use of Available Environmental Information. 


 Regulating agencies may allow the use of existing data and information from any source when complying with the requirements for resource inventory and effects evaluation. All data and information used for the inventory and evaluation, including existing data from federal environmental impact statements or assessments, shall meet the same standards of adequacy required for the inventory and the evaluation.


d.   Inventory Content


Regulating agencies shall request that the following factors be considered for inclusion in the inventory to evaluate the magnitude of the proposed project, the likelihood of the effects of the project, and the significance of the resources and uses that may be affected by the project:


1)
Proposed factors associated with the development, placement, operation, and decommissioning of the project:


A) Location (using maps, charts, descriptions, etc.);


B) Numbers and sizes of equipment, structures;


C) Methods, techniques, activities to be used;


D) Transportation and transmission systems needed for service and support;


E) Materials to be disposed of and method of disposal;


F) Physical and chemical properties of hazardous materials, if any, to be used or produced;

G) Navigation aids; and


H) Proposed time schedule.


2) 
Location and description of all affected areas, including, but not limited to:

A) Site of the renewable energy facility;

B) Adjacent areas that may be affected by physical changes in currents and waves caused by the facility;

C) Utility corridor transiting territorial sea and ocean shore; and

D) Shoreland facilities 


3)  Physical and chemical conditions including, but not limited to:


A) Water depth;


B) Wave regime;


C) Current velocities;


D) Dispersal, horizontal transport, and vertical mixing characteristics;


E) Meteorological conditions; and


F) Water quality.


4)  Bathymetry (bottom topography) and Shoreline Topography (LIDAR
) 

5)  Geologic structure, including, but not limited to:


A) geologic hazards, such as faults or landslides of both marine and shoreline facility areas
;


B) mineral deposits;


C) seafloor substrate type, and;


D) hydrocarbon resources.


6)
Biological features, including, but not limited to:


A) Critical marine habitats (see Definitions);


B) Other marine habitats;



C) Fish and shellfish stocks and other biologically important species;


D) Recreationally or commercially important finfish or shellfish species;


E) Planktonic and benthic flora and fauna;

F) Other elements important to the marine ecosystem; and

G) Marine species migration routes.


7)
Cultural, economic, and social uses affected by the project including, but not limited to:

A) Commercial and sport fishing;


B) State or Federally protected areas;

C) Scientific research;


D) Ports, navigation, and Dredge Material Disposal sites;


E) Recreation;


F) Coastal Communities Economy;

G) Aquaculture;


H) Waste discharge;


 I) Utility or pipeline corridors and transmission lines;

J)  Military Uses; and

K)  Aesthetic Resources.

8) Significant historical, cultural or archeological resources.

9) Other data as determined to be necessary and appropriate to evaluate the effects of
 the proposed project by the regulating agencies.

e. 
Written Evaluation. 


Regulating agencies shall require the applicant to submit a written evaluation of all the reasonably foreseeable adverse effects associated with the development, placement, operation, and decommissioning of the proposed renewable energy facility.  For purposes of the evaluation, the determination of "reasonably foreseeable adverse effects" shall be based on scientific evidence.  The evaluation shall describe the potential short-term and long-term effects of the proposed renewable energy facility on marine resources and uses of the territorial sea, continental shelf, onshore areas and coastal communities based on the inventory data listed above and the following considerations:


1)   Biological and Ecological Effects: 


Biological and ecological effects include those on critical marine habitats and other habitats, and on the species those habitats support. The evaluation will determine the probability of exposure and the magnitude of exposure and response, as well as the level of confidence (or uncertainty) in those determinations. The evaluation need not discuss highly speculative consequences.  However, the evaluation will discuss catastrophic environmental effects of low probability.  Factors to consider include, but are not limited to:

A)  The time frames/periods over which the effects will occur;

B)  The maintenance of ecosystem structure, biological productivity, biological diversity, and representative species assemblages;

C)  Maintaining populations of threatened, endangered, or sensitive species; 

D)  Vulnerability of the species, population, community, or the habitat to the proposed actions; and

E) The probability of exposure of biological communities and habitats to adverse effects from operating procedures or accidents.

2)   Current Uses:


Evaluate the effects of the project on current uses and the continuation of a current use of ocean resources such as fishing, recreation, navigation, port activities.  Factors to consider include, but are not limited to:


A)  Local and regional economies;


B)  Archeological and historical resources; and

C)  Transportation safety and navigation


3)   Geologic Hazards

Evaluate the potential risk to the facility, in terms of its vulnerability to certain hazards and the probability that those hazards may cause it damage or interrupt operation.  Consider both the severity of the hazard and the level of exposure it poses to the facility or its operation.  Hazards to be considered should include the scouring action of currents on the foundations and anchoring structures, slope failures and subsurface landslides, faulting, tsunamis, and variable or irregular bottom topography.

4) Cumulative Effects 

Evaluate the cumulative effects of a project, including the shoreland component, in conjunction with effects of past projects, other current projects, and probable future projects.
  The report should extrapolate the biological, ecological, physical, and socioeconomic effects of the renewable energy facility development to those of other renewable energy facility projects along the Oregon coast, while also taking into account the effects of existing and future human activities and the regional effects of global climate change. 

In
 conducting the cumulative effects analysis, the applicant should focus on the specific resources and ecological components, as detailed under subsection 4.d above, that may be affected by the incremental effects of the proposed project and other projects in the same geographic area.  The evaluation should consider whether: 


A)  the resource is especially vulnerable to incremental effects; 


B)  the proposed project is one of several similar projects in the same geographic area; 


C)  other developments in the area have similar effects on the resource; 


D)  these effects have been historically significant for this resource; and 


E)  other analyses in the area have identified a cumulative effects concern.

f.  
Insufficient/Incomplete Information


An applicant may not be able to obtain or provide the information required by subsection B.4 above due to the lack of data available about the effect that the proposed development may have on environmental resources and uses.  When a regulating agency determines that the information provided by the applicant is not sufficient or complete enough to fulfill the requirements of subsection B.4,
 the agency has the following options:


1.   Agency Discretion

The regulating agency may terminate the decision-making process or suspend the process until the applicant provides the information.

2.
Pilot Project

The regulating agency may recommend that an applicant conduct a pilot project to obtain adequate information and data and measure the effects. Pilot projects are renewable energy facility developments which are removable or able to be shut down quickly, are not located in sensitive areas, and are for the purpose of testing new technologies or locating appropriate sites.  The agency's decision to allow the use of a pilot project is for the purpose of obtaining the data and information necessary to fulfill the requirements of subsection B.4., and shall be based on the following approval criteria:


A)  The exclusive purpose of the pilot project shall be to provide information on the performance, structural integrity, design and environmental effects of a specific renewable energy technology or its supporting equipment and structures.

B)  Adequate inventories of baseline conditions, as required by subsection 4(d) above, shall be completed by the applicant prior to conducting the pilot project.

C)  The risk of adverse effects from the pilot project shall be insignificant, because:


1.   of low probability of exposure of biological communities and habitats; or

2.   of low sensitivity of the biological communities and habitats to the exposure;


3.   or the effects of exposure to sensitive communities and habitats will be insignificant.


D)  The pilot project shall not adversely affect any “critical marine habitat” (see Appendix A: Glossary of Terms).


E)  The pilot project will have a term, not to exceed five years, and authorization for the project will include a standard condition requiring project alteration or shutdown in the event that there was an unacceptable level of environmental effect. 


F)  The pilot project shall avoid significant or long-term interference with other human uses of marine resources, and will require decommissioning and site restoration at expiration of the authorization period if federal and state authorization for a commercial renewable energy facility is not sought.

G)  All data shall be in the public domain subject to ORS 192.410 et seq.


H)  Work Plan: The applicant shall provide a written work plan which will include, but not be limited to the following: 


1.   A list of the information needed to satisfy the requirements of subsection B.4. above.

2.   Specific pilot project objectives to obtain the needed information and an explanation of how the study or test design will meet the objectives.

3.   Description of study or test methods to meet the objectives, such as:


(a) Literature review;

(b) Collection of any needed baseline data;

(c) Hypotheses to address the study objectives;

(d) Descriptions of field sampling and data-analyses methods to be used; and

(e) Use of adequate controls to allow the effects of the proposed action to be separated from natural fluctuations in resources and habitats.


4.  Supporting documentation demonstrating that the study design is scientifically appropriate and statistically adequate to address the research objectives.


5.  Descriptions of how the data and analyses will be reported and delivered to the authorizing state agency for review and approval.


g. Test Facility

Applications for a permit, license, or other authorization for the installation and use of an experimental or test device at the Northwest National Marine Renewable Energy Center Mobile Test Berth Site zone, are not subject to the requirements of Section B.  See Section D: Northwest National Marine Renewable Energy Center Mobile Test Berth Site, below, for the specific requirements for the use of these facilities.

C.   Operation Plan Development


The regulating agency shall require an operation plan to be prepared as a condition of approval for a state or federal permit, license, lease or other authorization for renewable energy facility development.   The operation plan should explain the procedures and mechanisms that will be employed by the operator so that the facility will comply with regulatory standards and other conditions of permit or license approval related to water and air quality, adverse environmental effects, maintenance and safety, operational failure and incident reporting.  The operation plan shall be designed to prevent or mitigate harm or damage to the marine and coastal environment and at a minimum shall include the following information.


1.
Phased Development Plan


The regulating agency may require that a facility be developed in phases in order to determine whether the environmental effects of the structures and the operation of the facility are consistent with the inventory and effects evaluation conducted under subsection B.4.  The requirements for an operation plan listed in this subsection would apply to each stage of the phased development so as to account for any changes in design, technology or operation that may result from monitoring the initial phase of the operation.

A facility that has been developed to the full extent of its design and operating capacity may, during the lifetime of its authorization, require systematic improvements to the technology, structures and operational procedures that were originally authorized.  The regulating agency will require a new facility development plan, as appropriate and necessary, to provide the data and information for the redevelopment and operation of the new facility components.

2.   Facility Development Plan 


A plan is required that describes the physical and operational components of the proposed facility and must contain, at minimum, detailed technical information, data, protocols and references for:


a. 
Structural and project design, fabrication, anchoring and installation information;


b.
All cables and pipelines, including lines on project easements;


c.
A description of the deployment activities;


d.
A listing of chemical products used;


e.
A description of vessels, vehicles, aircraft and the transit lanes that will be used;


f.   A general description of the operating procedures and systems;


g.
Construction schedule; and


h.
Other information as required by the Department of State Lands.

3.    Project Operation Plan


The operation plan is required that describes, at a minimum, information regarding the routine environmental monitoring, safety management and emergency response procedures, facility inspections, and the decommissioning of the project.  The operation plan should explain the procedures and mechanisms that will be employed so that the facility will comply with regulatory standards and other conditions of permit or license approval related to water and air quality, environmental protection and mitigation, facility maintenance and safety, operational failure and incident reporting.  An operation plan will include the following information:


a.
Contingency Plan:  


A plan is required to describe how the facility operator will respond to emergencies caused by a structural or equipment failure due to human error, weather, geologic or other natural event.  The plan should include a description of the types of equipment, vessels and personnel that would be deployed, the chain of command or management structure for managing the facility repairs, recovery or other forms of remedial action, and the process and timeline for notification of state and federal authorities.


b.
Inspection Plan:  


A plan is required to provide for the implementation of a routine inspection program to ensure the mechanical, structural and operational integrity of renewable energy project facilities and other related structures, equipment or facilities.  In addition, unscheduled inspections are to be required after any major geological or meteorological event to ensure continued operational safety and environmental protection.


c.   Monitoring Plan:  


A plan is required to provide for the implementation of a routine standardized monitoring program for potential impacts on specific resources as specified by the resource inventory and effects evaluation. The operator is required to monitor activities related to the operation of the facility and demonstrate that its performance satisfies specified standards in its approved plans. Monitoring shall be sufficient to understand the short-term and long-term effects of the actions on the affected resources and uses.  Plans for monitoring must include, at a minimum:  


1) 
A list of the information needed to satisfy an effects evaluation.


2)
Specific study objectives to obtain the needed information and explanation of how the study design will meet the objectives.


3)
Description of study methods to meet the objectives, such as:


A) Literature review;


B) Collection of needed baseline data;


C) Hypotheses to address the study objectives;


D) Descriptions of field sampling and data-analyses methods to be used; and


E) Use of adequate controls, such as control sites, to allow the effects of the proposed action to be separated from natural fluctuations in resources and habitats.


4) The monitoring plan will include supporting documentation demonstrating that the study design is scientifically appropriate and statistically adequate to address the research objectives.


5) The monitoring plan will include a description of the method that will be used to report and deliver data and analyses information to the authorizing state agency for review in a timely and efficient manner.


d.   Adaptive Management Plan

An adaptive management plan is required to provide a mechanism for incorporating new findings and new technologies into the operation and management of the project.  The adaptive management plan shall include performance standards that are based on results of the resource inventory and effects evaluation and incorporated in the study design of the monitoring plan as described in subsection 2 (c.) above.  Processes for how adaptation measures are applied to the operation of the project will be explained in the plan.  When the monitoring results show that the performance standards are not being met due to the operation of the facility, adaptation measures designed to bring the operation into compliance with the performance standard will be applied to the operation of the project.  Processes for how adaptation measures will be applied to the operation and management of the project will be explained in the adaptive management plan. The adaptive management plan should account for:


1)  Variable conditions in the marine environment;


2)  Change in the status of resources;


3)
New information provided by monitoring of the project;


4)
Data and information provided by research and from other sources;


5)
New technologies that would provide for greater protection of ocean resources;


6)
Ocean fisheries, or other ocean uses from adverse effects and operational conflicts; and


7)
Unanticipated cumulative effects.


4.   Decommissioning Plan: 


An applicant is required to provide a plan describing the facilities to be removed; a proposed decommissioning schedule; a description of removal and containment methods
; description of site clearance activities; plans for transporting and disposing of the removed facilities; a description of those resources, conditions, and activities that could be affected by or could affect the proposed decommissioning activities; results of any recent biological surveys conducted in the vicinity of the structure and recent observations of marine mammals at the structure site; mitigation measures to protect archaeological and sensitive biological features during removal activities; and a statement as to the methods that will be used to survey the area after removal to determine any effects on marine life.  A
 decommissioning plan should identify how the site will be restored to the natural condition that existed prior to the development of the site, to the extent practicable.

5.   Financial Assurance Plan:

The applicant must provide a financial assurance compliance plan that describes their ability to comply with the state regulating agency requirements for financial assurance instruments to guarantee performance, and any other financial terms and conditions that may be applied.  Wave energy facilities or devices shall comply with the requirements of ORS 274.867 Wave energy; financial assurance; rules, and any administrative rules issued by the Department of State Lands to implement this statutory authority.

6.  Agreements: 


Applicants are encouraged to communicate with traditional ocean users and stakeholders with an interest in the area of the proposed project to address issues of concern.  Applicants are encouraged to memorialize agreements with those ocean users and stakeholders on the specific actions that will be taken by the applicant to address their issues of concern. 

D. Northwest National Marine Renewable Energy Center Mobile Test Berth Site


1.   Test Berth Site Plan
 


The Northwest National Marine Renewable Energy Center has obtained the required permits, lease, and authorizations to conduct short-term experimental testing of renewable energy technologies at the test berth site located at the “test zone”.  


2.   Test Berth Site Use


Applications for a permit, license, or other authorization for the installation and use of an experimental or test device at the Northwest National Marine Renewable Energy Center Mobile Test Berth Site zone, are not subject to the requirements of Section B. above.

� For the purposes of this chapter of the Territorial Sea Plan, the term “renewable energy facilities development or other related structures, equipment or facilities,” means energy conversion technologies and devices that convert the energy or natural properties of the water, waves, wind, current or thermal to electrical energy, including all associated buoys, anchors, energy collectors, cables, control and transmission lines and other equipment that are a necessary component of an energy conversion device research project, demonstration project or commercial operation. The terms “renewable energy facility” or “renewable energy facilities” will be used to describe any and all components of these developments.







� The state’s renewable energy portfolio is described under ORS 469A.025 Renewable energy sources. (1) Electricity generated utilizing the following types of energy may be used to comply with a renewable portfolio standard to include:  (a) Wind energy, (b) Solar photovoltaic and solar thermal energy, (c) Wave, tidal and ocean thermal energy, and (d) geothermal energy.







� A listing and description of the state and federal agencies with regulatory, consultation or other authority or responsibility for management of ocean resources is located in Part 1 of the Territorial Sea Plan.



� State and federal agencies making decisions to authorize the siting, development and operation of renewable energy facilities development or other related structures, equipment or facilities within the Oregon Territorial Sea, will be referred to as “the regulating agency” or “regulating agencies”. 



� An applicant for a state permit, license, lease or other authorization for renewable energy facilities development or other related structures, equipment or facilities will be referred to as “the applicant”.



� The Department of State Lands pre-application requirements under OAR 141-140-0040 (Rules Governing the Placement of Ocean Energy Conversion Devices on, in or over State-Owned-Land within the Territorial Sea) requires applicants to meet with the agency prior to applying for a lease or temporary authorization.



� The requirements in Part 2 of the Territorial Sea Plan, Making Resource Use Decisions, will not apply to the evaluation, siting or operation of renewable energy development or other related structures, equipment or facilities.







� ORS 196.471 Territorial Sea Plan review requirements, provides in part (1) The Land Conservation and Development Commission shall review the Territorial Sea Plan and any subsequent amendments recommended by the Ocean Policy Advisory Council to either the Territorial Sea Plan or the Oregon Ocean Resources Management Plan and make findings that the plan or amendments:  (a) Carry out the policies of ORS 196.405 to 196.515; and (b) Are consistent with applicable statewide planning goals, with emphasis on the four coastal goals. (2) After making the findings required by subsection (1) of this section, the commission shall adopt the Territorial Sea Plan or proposed amendments as part of the Oregon Coastal Management Program.



�  The regulations for federal consistency with approved state coastal programs are prescribed in 15 CFR 930.  Energy projects are defined under § 930.123 Definitions as (c) The term ‘‘energy project’’ means projects related to the siting, construction, expansion, or operation of any facility designed to explore, develop, produce, transmit or transport energy or energy resources that are subject to review by a coastal State under subparts D, E, F or I of this part.



� National Environmental Policy Act (NEPA), defining “cumulative effects” as: “the impact on the environment encompassing the environmental (ecology, biology, physical) parameters and human dimension (economic, social, etc.) which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-federal) or person undertakes such actions (40 CFR § 1508.7).”



� One measure of whether the information provided by an applicant is sufficient are the federal consistency regulations under § 15 CFR 930.58 Necessary data and information (a) The applicant shall furnish the State agency with necessary data and information along with the consistency certification.



� Pilot projects that are authorized under the standards and conditions of this subsection f (2) are not required to fulfill the requirements of Section C below.  The standards and requirements of Section C will apply to an application for authorization to expand the pilot project from a short-term limited scope facility to a commercial operation scale facility. 



� Standardized monitoring protocols would result in data sets that are comparable and transferable among sites and technologies.  The protocols would include a Before, After, Control, Impact (BACI) experimental study design.



�  Example:  the data and analysis will be applied to determine if conditions meet the standard established under the Oregon Department of Environmental Quality Biocriteria OAR 340-041-0011, as; Waters of the State must be of sufficient quality to support aquatic species without detrimental changes in the resident biological communities.







�The question was raised concerning at what scale the policies apply.  Policies apply generally to the entire TS as guiding principles that are translated into the Implementation Requirements in section B. which are applied on a case by case basis as the regulating agencies review individual applications for development.



�Replace harm with adverse effects, which is used in both Goal 19 and the TSP.



�Renewable marine resources defined in Goal 19 and the TSP as “living marine organisms”.



�Relaced reduce with mitigate as per J. Good.



�The requirement for a decommissioning plan (see pg. 14) has been amended to reflect this policy.



�This change was made to reflect Greg Petit’s comments about the scale, and how are state agencies to apply the policies and implementation requirements.



�This was added to clarify how, and under what process, the sites for energy development in the TSP were designated.  The attending footnote includes the statutory reference to OPAC, and its role in amending the TSP, and the need to be consistent with the other coastal goals, thereby addressing the comment about inclusion of shore-side facilities.



�To address DOGAMI and OPRD concerns.



�To address OPRD and DOGAMI concerns about upland footprint.



�Added as proposed by multiple agency commentors.



�This text is based on the CEQ guidelines to federal agencies on cumulative impacts.  The existing footnote had already referenced the NEPA requirements that the CEQ document discusses, so this addition serves as a degree of specification.



�To account for concerns expressed regarding the release of fluids, particulates and other gaseous compounds during removal.



�To reflect the new policy added under 2.A.4 (pg.3)



�The presumption is that the NNMREC will have obtained authorization by going through the mandatory review process, under whatever version of the TSP is applicable at that time.  If they have not obtained the authorizations prior to the adoption of Part 5, they will be subject to it when they apply for state permits and a lease from DSL.  I suggest we wait and see and then amend the language as needed and if necessary.
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Oregon Territorial Sea Plan


 DRAFT PART FIVE: 

Use of the Territorial Sea for the Development of Renewable Energy Facilities or Other Related Structures, Equipment or Facilities

PART FIVE of the Territorial Sea Plan describes the process for making decisions concerning the development of renewable energy facilities (e.g. wind, wave, current, thermal, etc.) in the state territorial sea, and specifies the areas where that development may be sited.  The requirements of Part Five are intended to protect areas important to renewable marine resources (i.e. living marine organisms), ecosystem integrity, marine habitat and areas important to fisheries from the potential adverse effects of renewable energy facility siting, development, operation, and decommissioning and to identify the appropriate locations for that development which minimize the potential adverse impacts to existing ocean resource users and coastal communities.


Oregon’s renewable energy portfolio lists ocean energy as a renewable energy source with potential to reduce dependence on fossil fuels.
  Renewable ocean energy facilities development may present opportunities to apply technologies that rely on wave, wind, current or thermal energy, that may potentially reduce the environmental impact of fossil fuels.  If developed in a responsible and appropriate manner, in accordance with the requirements of this Part and other applicable state and federal authorities, renewable ocean energy may help preserve Oregon’s natural resources and enhance our quality of life.

A.  Renewable Energy Facilities Development 


1.   Background


Oregon’s territorial sea has been identified as a favorable location for siting renewable energy facilities for research, demonstration and commercial power development.  These facilities may vary in the type and extent of the technologies employed and will require other related structures, equipment or facilities to connect together, anchor to the seafloor and transfer energy to on-shore substations. The State of Oregon will require the proper siting and development of these facilities in order to minimize damage to or conflict with other existing ocean uses and to reduce or avoid adverse effects on marine ecosystems and coastal communities.


State agencies, including the Oregon Departments of State Lands, Fish and Wildlife, Parks and Recreation, Environmental Quality, Land Conservation and Development, Water Resources, Energy, and Geology and Mineral Industries, need specific policies and standards for considering the siting and regulation of renewable energy facility development in the territorial sea.  The State also needs specific policies and standards to guide federal agencies in the siting and regulation of renewable energy facilities development located in federal waters adjacent to the Oregon territorial sea.


NOTE: The following policies and implementation requirements are mandatory. Decisions of state and federal agencies with respect to approvals of permits, licenses, leases or other authorizations to construct, operate, maintain, or decommission any renewable energy facility to produce, transport or support the generation of renewable energy within Oregon’s territorial waters and ocean shore must comply with the requirements mandated in the Oregon Territorial Sea Plan.  The enforceable policies of the Territorial Sea Plan and the Oregon Coastal Management Program are applicable to those federal actions that affect Oregon’s coastal zone and are subject to the federal consistency requirements of the federal Coastal Zone Management Act.  

2.
Policies


The following policies apply generally to renewable energy facilities within the Oregon Territorial Sea, and establish the guiding principles for the implementation requirements listed in section B.  When making decisions to authorize the siting, development, operation, and decommissioning of renewable energy facilities within the territorial sea, state and federal agencies shall
:

a.   Maintain and protect renewable marine resources (i.e. living marine organisms), ecosystem integrity, marine habitat and areas important to fisheries from adverse effects that may be caused by the installation or operation or removal of renewable energy facility by requiring that such development or operation:


1.) Avoid adverse effects to the integrity, diversity, stability and complexity of the marine ecosystem and coastal communities, and give priority to the conservation and use of renewable marine resources as a first priority;


2.) Minimize effects by limiting the degree or magnitude of the action and its implementation; 


3.) Rectify or mitigate the effects that occur during the lifetime of the facility by monitoring and taking appropriate corrective measures through adaptive management; and

4.) Restore the natural characteristics of a site to the extent practicable when the facility and structures are decommissioned and removed.

b. Protect marine renewable resources, the biological diversity and functional integrity of marine ecosystem, important marine habitat, areas important to fisheries, navigation, recreation and aesthetic enjoyment as required by Statewide Planning Goal 19.


c. Promote direct communication and collaboration between an applicant for a state or federal authorization for the siting, development and operation of renewable energy facilities and affected ocean users and coastal communities to reduce or avoid conflicts. Agencies will strongly encourage applicants to engage with local, state and federal agencies, community stakeholders, tribal governments and affected ocean users in a collaborative agreement-seeking process prior to formally requesting authorization to initiate a project.


d. Limit the potential for unanticipated adverse impacts by requiring, as necessary, the use of pilot projects and phased development to collect data and study the effects of the development on the affected marine resources and uses.

e. Promote the research and responsible development of ocean-based renewable energy sources including wave, tidal and wind, that meet the state’s need for economic and affordable sources of alternative renewable electric power. 


B.  Implementation Requirements


State and federal agencies shall apply the following implementation requirements when considering a proposal for the placement or operation of a renewable energy facility development within the Oregon Territorial Sea.  Regulating agencies shall comply with the standards and procedural requirements in Part Five of the Territorial Sea Plan as prescribed below.  This includes the cables, connectors or other transmission devices that connect, anchor, support or transmit energy between the separate components within a renewable energy facility.  The requirements in Part Four, Uses of the Seafloor for Telecommunication Cables, Pipelines, and other Utilities, will apply to the utility cables that transmit the electrical energy from the renewable energy facility to the on-shore substation.  The requirements in Part Two, Making Resource Use Decisions, Sections A and B, will not apply to the evaluation, siting or operation of renewable energy development or other related structures, equipment or facilities.

1.      Siting: areas designated for renewable energy facilities development.

a.
In State Waters: 


Pursuant to the requirements for amending the Territorial Sea Plan under ORS 196.471, to carry out the policies of the Oregon Ocean Resources Management Act and consistent with the statewide planning goals, the Land Conservation and Development Commission will designate areas of the territorial sea appropriate for the development of renewable energy facilities.
 (see appendix C map) Renewable energy facilities development of the state lands of the territorial sea lying seaward of Extreme Low Water (which is the seaward boundary of the Ocean Shore State Recreation Area) shall be sited within the areas designated for that use so as to avoid, minimize or mitigate the adverse effects of that development, and to protect:  renewable marine resources, biological diversity and functional integrity of marine ecosystem, important marine habitat, and areas important to fisheries, as defined in Statewide Planning Goal 19 Ocean Resources.  


b.
In Federal Waters: 


The Oregon Department of Land Conservation and Development will review federal decisions to permit, license, or otherwise authorize renewable energy facilities development within the waters and seafloor of the outer continental shelf adjacent to the Oregon Territorial Sea for consistency with the Oregon Territorial Sea Plan and the applicable enforceable policies of the Oregon Coastal Management Program.  Federal actions, including the issuance of any federal authorizations, that affect any land or water use or natural resources of the Oregon Coastal Zone shall be supported by environmental studies and analysis as prescribed below, to ensure compliance with the enforceable policies of Oregon Territorial Sea Plan and the Oregon Coastal Management Program.
 


2.   State Agency Review Process 

Pursuant to ORS 196.485 and ORS 197.180, state agencies shall apply the policies and provisions of the Oregon Ocean Resources Management Plan and Territorial Sea Plan, and Goal 19 Ocean Resources as required to conform with State Agency Coordination Programs (OAR chapter 660, divisions 30 and 31).


The Department of State Lands shall coordinate the review of requests for approvals of leases, temporary use permit, easements and removal-fill in consultation with the Departments of Fish and Wildlife, Parks and Recreation, Environmental Quality, Land Conservation and Development, Water Resources, Geology and Mineral Industries, Energy, coastal local governments, and tribal governments as appropriate.  These agencies, with the addition of the regulating federal agencies, will constitute the joint agency review team (JART) described in subsection B.3 below.  Pursuant to the federal Coastal Zone Management Act, the Department of Land Conservation and Development will review the consistency certification together with required necessary data and information submitted by the applicant for federal authorization for a renewable energy facilities development to ensure the project is consistent with enforceable policies of the Oregon Coastal Zone Management Program, including the Territorial Sea Plan.


3.   Project Review Process and Coordination


The Department of State Lands (DSL) shall convene the JART, in order to facilitate the coordination of state and federal agencies as they apply their separate regulatory, proprietary, or other authorities to the review of a proposed renewable energy facility development.  The team shall consist of the state and federal agencies with regulatory or planning authority applicable to the proposed project and location; DSL shall also request that affected local jurisdictions, if any, participate in the JART review and may also invite local or statewide interest groups and advisory committees to participate.  The joint agency review team will coordinate the review process, and comment on the adequacy of the resource inventories and effects evaluations required under subsection B.4 (Resource Inventory and Effects Evaluation Standards), below, and NEPA environmental assessments and environmental impact statements.  The joint agency review team will also consider the adequacy of the information provided for the operation plan, as required under Section C. (Operation Plan Development) below, including the monitoring requirements, mitigation measures, adaptive management plans, construction and operational performance standards, or any other special conditions that a regulating state agency may apply pursuant to the lease, permit, license or other authorization.


The Department of State Lands shall require that an applicant provides documentation verifying their communication and coordination efforts with local communities, interest groups and advisory committees.  Those efforts shall, at a minimum, include information on the proposed project operation protocols, response to emergencies and procedures for on-going communication as specified in Section C (Operation Plan Development), below.


4.   Resource Inventory and Effects Evaluation Standards

Regulating agencies will require the applicant to provide a resource inventory and effects evaluation, as required by this subsection, prior to making any decision.  State agencies will assist the applicant by providing available data and other information as applicable to the review process.


a.
Sufficiency of Inventory and Evaluation. 

The resource inventory and effects evaluation shall be sufficient to identify and quantify the short-term and long-term effects of the proposed renewable energy facility development on the affected marine resources and uses.


b.
Purpose of the Effects Evaluation


The purpose of the effects evaluation is to determine whether the proposed actions can meet the policies and standards for the protection of resources, resource users and coastal communities referred to above in subsection A.2 (Policies), above.  The evaluation will help identify where the applicant needs to address deficiencies.  The authorizing agency will use the evaluation to develop specific measures for environmental protection and mitigation, measures to protect ocean uses, monitoring, and adaptive management.


c.
Use of Available Environmental Information. 


Regulating agencies may allow the applicant to use existing data and information from any source when complying with the requirements for resource inventory and effects evaluation. All data and information used for the inventory and evaluation, including existing data from federal environmental impact statements or assessments, shall meet the same standards of adequacy required for the inventory and the evaluation.


d.
Inventory Content


To evaluate the magnitude of the proposed project, the likelihood of the effects of the project, and the significance of the resources and uses that the project may affect, regulating agencies shall require that the applicant include consideration of the following factors in the inventory:


1)
Proposed factors associated with the development, placement, operation, maintenance, and decommissioning of the project:


A) Location (using maps, charts, descriptions, etc.);


B) Numbers and sizes of equipment, structures;


C) Methods, techniques, activities to be used;


D) Transportation and transmission systems needed for service and support;


E) Materials to be disposed of and method of disposal;


F) Physical and chemical properties of hazardous materials, if any, to be used or produced;


G) Navigation aids; and


H) Proposed time schedule.


2)
Location and description of all affected areas, including, but not limited to:

A) Site of the renewable energy facility;


B) Adjacent areas that may be affected by physical changes in currents and waves caused by the facility;


C) Utility corridor transiting territorial sea and ocean shore; and


D) Shoreland facilities.

3)
Physical and chemical conditions including, but not limited to:


A) Water depth;


B) Wave regime;


C) Current velocities;


D) Dispersal, horizontal transport, and vertical mixing characteristics;


E) Meteorological conditions; and


F) Water quality.


4)
Bathymetry (bottom topography) and Shoreline Topography (LIDAR) 


5)
Geologic structure, including, but not limited to:


A) Geologic hazards, such as faults or landslides of both marine and shoreline facility areas;


B) Mineral deposits;


C) Seafloor substrate type; and


D) Hydrocarbon resources.


6)
Biological features, including, but not limited to:


A) Critical marine habitats (see Definitions);


B) Other marine habitats;


C) Fish and shellfish stocks and other biologically important species;


D) Recreationally or commercially important finfish or shellfish species;


E) Planktonic and benthic flora and fauna;


F) Other elements important to the marine ecosystem; and


G) Marine species migration routes.


7)
Cultural, economic, and social uses affected by the project including, but not limited to:

A) Commercial and sport fishing;


B) State or Federally protected areas;


C) Scientific research;


D) Ports, navigation, and Dredge Material Disposal sites;


E) Recreation;


F) Coastal Communities Economy;


G) Aquaculture;


H) Waste water or other discharge;


I) Utility or pipeline corridors and transmission lines;


J) Military Uses; and


K) Aesthetic Resources.


8) Significant historical, cultural or archeological resources.


9) Other data that the regulating agencies determine to be necessary and appropriate to evaluate the effects of the proposed project.


e.
Written Evaluation. 


Regulating agencies shall require the applicant to submit a written evaluation of all the reasonably foreseeable adverse effects associated with the development, placement, operation, and decommissioning of the proposed renewable energy facility.  For purposes of the evaluation, the submittal shall base the determination of “reasonably foreseeable adverse effects” on scientific evidence.  The evaluation shall describe the potential short-term and long-term effects of the proposed renewable energy facility on marine resources and uses of the territorial sea, continental shelf, onshore areas and coastal communities based on the inventory data listed in subsection 4.d above and the following considerations:


1)   Biological and Ecological Effects: 


Biological and ecological effects include those on critical marine habitats and other habitats, and on the species those habitats support. The evaluation will determine the probability of exposure and the magnitude of exposure and response, as well as the level of confidence (or uncertainty) in those determinations. The evaluation need not discuss highly speculative consequences.  However, the evaluation will discuss catastrophic environmental effects of low probability.  Factors to consider include, but are not limited to:

A)  The time frames/periods over which the effects will occur;


B)  The maintenance of ecosystem structure, biological productivity, biological diversity, and representative species assemblages;


C)  Maintaining populations of threatened, endangered, or sensitive species; 


D)  Vulnerability of the species, population, community, or the habitat to the proposed actions; and


E) The probability of exposure of biological communities and habitats to adverse effects from operating procedures or accidents.


2)   Current Uses:


Evaluate the effects of the project on current uses and the continuation of a current use of ocean resources such as fishing, recreation, navigation, port activities.  Factors to consider include, but are not limited to:


A)  Local and regional economies;


B)  Archeological and historical resources; and


C)  Transportation safety and navigation


3)   Geologic Hazards


Evaluate the potential risk to the facility, in terms of its vulnerability to certain hazards and the probability that those hazards may cause loss, dislodging, or drifting of structures, buoys, or facilities.  Consider both the severity of the hazard and the level of exposure it poses to the renewable marine resources and coastal communities.  Hazards to be considered should include the scouring action of currents on the foundations and anchoring structures, slope failures and subsurface landslides, faulting, tsunamis, and variable or irregular bottom topography.


4) Cumulative Effects 


Evaluate the cumulative effects of a project, including the shoreland component, in conjunction with effects of any prior phases of the project, past projects, other current projects, and probable future projects.
  The evaluation should analyze the biological, ecological, physical, and socioeconomic effects of the renewable energy facility development and of other renewable energy facility projects along the Oregon coast, while also taking into account the effects of existing and future human activities and the regional effects of global climate change. 


A)  In conducting the cumulative effects analysis, the applicant should focus on the specific resources and ecological components, as detailed under subsection 4.d above, that may be affected by the incremental effects of the proposed project and other projects in the same geographic area.  The evaluation should consider whether: 


1)  the resource is especially vulnerable to incremental effects; 


2)  the proposed project is one of several similar projects in the same geographic area; 


3)  other developments in the area have similar effects on the resource; 


4)  these effects have been historically significant for this resource; and 


5)  other analyses in the area have identified a cumulative effects concern.

B)  The Joint Agency Review Team may determine the scope of the cumulative effects analysis through a set of guidelines developed by JART that regulating agencies will require for phased development projects as described below under subsections f.3 and section C.1.  The JART will make a determination from the analysis to inform location, scale, scope and technology of the phased development project; to provide input on any other factors it determines to be relevant; or both. The renewable energy project developer will conduct a comprehensive cumulative effects analysis at the initial phase of a development designed to inform future phases of development. The regulating agencies and project developer will use adaptive management or a similar process to evaluate the project at each subsequent phase; the intent of such evaluation is to inform the design, installation and operation of successive phases.


f.  
Insufficient/Incomplete Information


An applicant may not be able to obtain or provide the information required by subsection B.4 (Resource Inventory and Effects Evaluation Standards), above, due to the lack of data available about the effect that the proposed development may have on environmental resources and uses.  When a regulating agency determines that the information provided by the applicant is not sufficient or complete enough to fulfill the requirements of subsection B.4,
 the agency has the following options:


1)   Agency Discretion


The regulating agency may terminate the decision-making process or suspend the process until the applicant provides the information.


2)
Pilot Project


The regulating agency may recommend that an applicant conduct a pilot project to obtain adequate information and data and measure the effects. Pilot projects are renewable energy facility developments which are removable or able to be shut down quickly, are not located in sensitive areas, and are for the purpose of testing new technologies or locating appropriate sites.
  The agency’s decision to allow the use of a pilot project is for the purpose of obtaining the data and information necessary to fulfill the requirements of subsection B.4., and shall be based on the following approval criteria:


A)  The exclusive purpose of the pilot project shall be to provide information on the performance, structural integrity, design and environmental effects of a specific renewable energy technology or its supporting equipment and structures.


B)  The applicant shall complete adequate inventories of baseline conditions, as required by subsection B.4.d (Inventory Content) above,  prior to conducting the pilot project.


C)  The risk of adverse effects from the pilot project shall be insignificant, because:


1.   of low probability of exposure of biological communities and habitats; 


2.   of low sensitivity of the biological communities and habitats to the exposure; or

3.   the effects of exposure to sensitive communities and habitats will be insignificant.


D)  The pilot project shall not adversely affect any “critical marine habitat” (see Appendix A: Glossary of Terms).


E)  The pilot project will have a term, not to exceed five years, and authorization for the project will include a standard condition requiring project alteration or shutdown in the event that an unacceptable level of environmental effect occurs. 


F)  The pilot project shall avoid significant or long-term interference with other human uses of marine resources, and will require decommissioning and site restoration at expiration of the authorization period if federal and state authorization for a commercial renewable energy facility is not sought.

G)  All data shall be in the public domain subject to ORS 192.410 et seq.


H)  Work Plan: The applicant shall provide a written work plan which will include, but not be limited to the following: 


1.   A list of the information needed to satisfy the requirements of subsection B.4. above.


2.   Specific pilot project objectives to obtain the needed information and an explanation of how the study or test design will meet the objectives.


3.   Description of study or test methods to meet the objectives, such as:


(a) Literature review;


(b) Collection of any needed baseline data;


(c) Hypotheses to address the study objectives;


(d) Descriptions of field sampling and data-analyses methods to be used; and


(e) Use of adequate controls to allow the effects of the proposed action to be separated from natural fluctuations in resources and habitats.


4.  Supporting documentation demonstrating that the study design is scientifically appropriate and statistically adequate to address the research objectives.


5.  Descriptions of how the data and analyses will be reported and delivered to the authorizing state agency for review and approval.


3)
Phased Development


The regulating agency may recommend that an applicant conduct a project as a phased development in order to obtain adequate information and data and to measure the incremental effects of each phase prior to further or complete build-out of the project.  Phased development projects are renewable energy facility developments which are limited in scale and area, but are designed to produce energy for commercial use.  The applicant for a phased development project will need to comply with the requirements of section B.4.  The agency’s decision to allow the use of a phased development project is designed to allow for commercial energy production while obtaining certain data and information that are necessary to fulfill the requirements of subsection B.4., but can only be obtained through the monitoring and study of the effects of the development as it is installed and operated for a discrete period of time.


g. Test Facility


Applications for a permit, license, or other authorization for the installation and use of an experimental or test device at the Northwest National Marine Renewable Energy Center Mobile Test Berth Site zone, are not subject to the requirements of Section B.  See Section D: Northwest National Marine Renewable Energy Center Mobile Test Berth Site, below, for the specific requirements for the use of these facilities.

C.   Operation Plan Development


The regulating agency shall require the applicant to submit an operation plan as a condition of approval for a state or federal permit, license, lease or other authorization for renewable energy facility development.  The operation plan must explain the procedures and mechanisms that the operator will employ so that the facility will comply with regulatory standards and other conditions of permit or license approval related to water and air quality, adverse environmental effects, maintenance and safety, operational failure and incident reporting.  The operation plan shall be designed to prevent or mitigate harm or damage to the marine and coastal environment and at a minimum shall include the following information:

1.
Phased Development Plan


The regulating agency may require that a facility be developed in phases in order to determine whether the environmental effects of the structures and the operation of the facility are consistent with the inventory and effects evaluation conducted under section B.4.  The requirements for an operation plan listed in this subsection would apply to each stage of the phased development so as to account for any changes in design, technology or operation that may result from monitoring the initial phase of the operation.  The state and federal joint agency review team will assist the developer in assessing the environmental effects of the initial phase and in determining what, if any, changes in the development and operation of future phases of the facility might be necessary to mitigate or prevent harm or damage to the marine ecosystem. 


A facility that has been developed to the full extent of its design and operating capacity may, during the lifetime of its authorization, require systematic improvements to the technology, structures and operational procedures that were originally authorized.  The regulating agency will require a new facility development plan, as appropriate and necessary, to provide the data and information for the redevelopment and operation of the new facility components.


2.   Facility Development Plan 


A plan is required that describes the physical and operational components of the proposed facility and must contain, at minimum, detailed technical information, data, protocols and references for:


a.
Structural and project design, materials used, anchoring and installation information;


b.
All cables and pipelines, including lines on project easements;


c.
A description of the deployment activities;


d.
A listing of chemical products used;


e.
A description of vessels, vehicles, aircraft and the transit lanes that will be used;


f.
A general description of the operating procedures and systems;


g.
Construction schedule; and


h.
Other information as required by the Department of State Lands.


3.   Project Operation Plan


The operation plan is required that describes, at a minimum, information regarding the routine environmental monitoring, safety management and emergency response procedures, facility inspections, and the decommissioning of the project.  The operation plan should explain the procedures and mechanisms that will be employed so that the facility will comply with regulatory standards and other conditions of permit or license approval related to water and air quality, environmental protection and mitigation, facility maintenance and safety, operational failure and incident reporting.  An operation plan will include the following information:


a.
Contingency Plan:  


A plan to describe how the facility operator will respond to emergencies caused by a structural or equipment failure due to human error, weather, geologic or other natural event.  The plan should include a description of the types of equipment, vessels and personnel that would be deployed, the chain of command or management structure for managing the facility repairs, recovery or other forms of remedial action, and the process and timeline for notification of state and federal authorities.


b.
Inspection Plan:  


A plan to provide for the implementation of a routine inspection program to ensure the mechanical, structural and operational integrity of renewable energy project facilities and other related structures, equipment or facilities.  In addition, unscheduled inspections are to be required after any major geologic or meteorologic event to ensure continued operational safety and environmental protection.


c.   Monitoring Plan:  


A plan to provide for the implementation of a routine standardized monitoring program for potential impacts on specific resources as specified by the resource inventory and effects evaluation. The operator shall monitor activities related to the operation of the facility and demonstrate that its performance satisfies specified standards in its approved plans. Monitoring shall be sufficient to accurately document and quantify the short-term and long-term effects of the actions on the affected resources and uses.  Plans for monitoring must include, at a minimum:  


1) 
A list of the information needed to satisfy an effects evaluation.


2)
Specific study objectives to obtain the needed information and explanation of how the study design will meet the objectives.


3)
Description of study methods to meet the objectives, such as:


A) Literature review;


B) Collection of needed baseline data;


C) Hypotheses to address the study objectives;


D) Descriptions of field sampling and data-analyses methods to be used; and


E) Use of adequate controls, such as control sites, to allow the effects of the proposed action to be separated from natural fluctuations in resources and habitats.


4) The monitoring plan will include supporting documentation demonstrating that the study design is scientifically appropriate and statistically adequate to address the research objectives.


5) The monitoring plan will include a description of the method that will be used to report and deliver data and analyses information to the authorizing state agency for review in a timely and efficient manner.


d.   Adaptive Management Plan

An adaptive management plan to provide a mechanism for incorporating new findings and new technologies into the operation and management of the project.  The adaptive management plan shall include performance standards that are based on results of the resource inventory and effects evaluation and incorporated in the study design of the monitoring plan as described in subsection C.3.c (Monitoring Plan). above.  The plan will explain the processes for how adaptation measures are applied to the operation of the project.  When the monitoring results show that the performance standards are not being met due to the operation of the facility, adaptation measures designed to bring the operation into compliance with the performance standard will be applied to the operation of the project.  The adaptive management plan will explain processes for how adaptation measures will be applied to the operation and management of the project. The adaptive management plan should account for:


1)  Variable conditions in the marine environment;


2)  Change in the status of resources;


3)
New information provided by monitoring of the project;


4)
Data and information provided by research and from other sources;


5)
New technologies that would provide for greater protection of ocean resources;


6)
Ocean fisheries, or other ocean uses to be protected from adverse effects and operational conflicts; and


7)
Unanticipated cumulative effects.


4.   Decommissioning Plan: 


An applicant is required to provide a plan to restore the natural characteristics of the site to the extent practicable by describing the facilities to be removed.
  The plan should include; a proposed decommissioning schedule; a description of removal and containment methods; description of site clearance activities; plans for transporting and recycling, reusing, or disposing of the removed facilities; a description of those resources, conditions, and activities that could be affected by or could affect the proposed decommissioning activities; results of any recent biological surveys conducted in the vicinity of the structure and recent observations of marine mammals at the structure site; mitigation measures to protect archaeological and sensitive biological features during removal activities; and a statement as to the methods that will be used to survey the area after removal to determine any effects on marine life.  A decommissioning plan should identify how the project owner will restore the site to the natural condition that existed prior to the development of the site, to the extent practicable.


5.   Financial Assurance Plan:

The applicant must provide a financial assurance compliance plan that describes their ability to comply with the state regulating agency requirements for financial assurance instruments to guarantee performance, and any other financial terms and conditions that may be applied.  Wave energy facilities or devices shall comply with the requirements of ORS 274.867 (Wave energy; financial assurance; rules),
 and the administrative rules issued by the Department of State Lands OAR 141-140-0080 and OAR 141-140-0090 to implement this statutory authority.


6.  Agreements: 


Applicants are required to communicate with traditional ocean users and stakeholders with an interest in the area of the proposed project to address issues of concern.
  Applicants are encouraged to memorialize agreements with those ocean users and stakeholders on the specific actions that the applicant will take to address their issues of concern.  

D. Northwest National Marine Renewable Energy Center Mobile Test Berth Site


1.   Test Berth Site Plan 


The Northwest National Marine Renewable Energy Center mobile test berth site is established to conduct short-term experimental testing of renewable energy technologies at the mobile test berth facility.  


2.   Test Berth Site Use


An application for a permit, license, or other authorization for the installation and use of the Northwest National Marine Renewable Energy Center mobile test berth site, is not subject to the requirements of Sections B or C, above.

An experimental or test devise or other structure for use at the Northwest National Marine Renewable Energy Center mobile test berth site is required to obtain any applicable license, permit or authorization.

Appendix A: Definitions and Terms

As used in Part Five, unless the context requires otherwise, the following definitions shall apply:

Applicant: An applicant for a state permit, license, lease or other authorization for renewable energy facilities development or other related structures, equipment or facilities will be referred to as “the applicant”.


Important marine habitat: (Goal 19) are areas and associated biologic communities that are:


a.)  important to the biological viability of commercially or recreationally caught species or that support important food or prey species for commercially or recreationally caught species; or


b.)  needed to assure the survival of threatened or endangered species; or


c.)  ecologically significant to maintaining ecosystem structure, biological productivity, and biological diversity; or

d.)  essential to the life-history or behaviors of marine organisms; or

e.)  especially vulnerable because of size, composition, or location in relation to chemical or other pollutants, noise, physical disturbance, alteration, or harvest; or


f.)  unique or of limited range within the state.  


Areas important to fisheries: (Goal 19)


a.)  areas of high catch (e.g., high total pounds landed and high value of landed catch); or


b.)  areas where highly valued fish are caught even if in low abundance or by few fishers; or


c.)  areas that are important on a seasonal basis; or


d.)  areas important to commercial or recreational fishing activities, including those of individual ports or particular fleets; or


e.)  habitat areas that support food or prey species important to commercially and recreationally caught fish and shellfish species.  


conservation: a principle of action guiding Oregon's ocean-resources management, which seeks to protect the integrity of marine ecosystems while giving priority to the protection and wise use of renewable resources over nonrenewable; as used in the Oregon Ocean Resources Management Plan, the act of conservation means "that the integrity, diversity, stability, complexity, and the productivity of marine biological communities and their habitats are maintained or, where necessary, restored" and "...accommodat(ing) the needs for economic development while avoiding wasteful uses and maintaining future availability. (Territorial Sea Plan Appendix A: Glossary of Terms)


critical marine habitat: means one or more of the following land and water areas: 


a.) areas designated as "critical habitat" in accordance with federal laws governing threatened and endangered species; or 

b.) areas designated in the Territorial Sea Plan as either: 


1.) as needed for the survival of animal or plant species listed by state or federal laws as "threatened", "endangered", or "sensitive". Such areas might include special areas used for feeding, mating, breeding/spawning, nurseries, parental foraging, overwintering, or haul out or resting. This is not intended to limit the application of federal law regarding threatened and endangered species; or 

2.) "unique" (i.e. one of a kind in Oregon) habitat for scientific research or education within the Oregon territorial sea. (Territorial Sea Plan, Part Two) 


ecosystem: the living and non-living components of the environment which interact or function together, including plant and animal organisms, the physical environment, and the energy systems in which they exist. All the components of an ecosystem are interrelated. (Oregon Statewide Planning Goals)

habitat: the environment in which an organism, species, or community lives. Just as humans live in houses, within neighborhoods, within a town or geographic area, within a certain region, and so on, marine organisms live in habitats which may be referred to at different scales. (see also "critical marine habitat", "important marine habitat") (Territorial Sea Plan Appendix A: Glossary of Terms)


important marine habitat: marine habitats that must be specifically considered when an inventory-and-effects evaluation is conducted pursuant to Goal 19: including but not limited to: habitat necessary for the survival and conservation of Oregon renewable resources (e.g. areas for spawning, rearing, or feeding), kelp and other algae beds, seagrass beds, seafloor gravel beds, rock reef areas and areas of important fish, shellfish and invertebrate concentration. (Oregon Statewide Planning Goal 19).

Renewable Energy Facility or Facilities:  For the purposes of this chapter of the Territorial Sea Plan, the term “renewable energy facilities development or other related structures, equipment or facilities,” means energy conversion technologies and devices that convert the energy or natural properties of the water, waves, wind, current or thermal to electrical energy, or any other form of actual or potential kinetic or chemical energy, including all associated buoys, anchors, energy collectors, cables, control and transmission lines and other equipment that are a necessary component of an energy conversion device research project, demonstration project or commercial operation. The terms “renewable energy facility” or “renewable energy facilities” will be used to describe any and all components of these developments

Appendix B:  Endnotes

� The state’s renewable energy portfolio is described under ORS 469A.025 Renewable energy sources. (1) Electricity generated utilizing the following types of energy may be used to comply with a renewable portfolio standard to include:  (a) Wind energy, (b) Solar photovoltaic and solar thermal energy, (c) Wave, tidal and ocean thermal energy, and (d) geothermal energy.







� A listing and description of the state and federal agencies with regulatory, consultation or other authority or responsibility for management of ocean resources is located in Part 1 of the Territorial Sea Plan.







� State and federal agencies making decisions to authorize the siting, development and operation of renewable energy facilities development or other related structures, equipment or facilities within the Oregon Territorial Sea, will be referred to as “the regulating agency” or “regulating agencies”. 







� The Department of State Lands pre-application requirements under OAR 141-140-0040 (Rules Governing the Placement of Ocean Energy Conversion Devices on, in or over State-Owned-Land within the Territorial Sea) requires applicants to meet with the agency prior to applying for a lease or temporary authorization.







� ORS 196.471 Territorial Sea Plan review requirements, provides in part (1) The Land Conservation and Development Commission shall review the Territorial Sea Plan and any subsequent amendments recommended by the Ocean Policy Advisory Council to either the Territorial Sea Plan or the Oregon Ocean Resources Management Plan and make findings that the plan or amendments:  (a) Carry out the policies of ORS 196.405 to 196.515; and (b) Are consistent with applicable statewide planning goals, with emphasis on the four coastal goals. (2) After making the findings required by subsection (1) of this section, the commission shall adopt the Territorial Sea Plan or proposed amendments as part of the Oregon Coastal Management Program.



�  The regulations for federal consistency with approved state coastal programs are prescribed in 15 CFR, Part  930.  Energy projects are defined under § 930.123 Definitions as (c) The term ‘‘energy project’’ means projects related to the siting, construction, expansion, or operation of any facility designed to explore, develop, produce, transmit or transport energy or energy resources that are subject to review by a coastal State under subparts D, E, F or I of this part.







� National Environmental Policy Act (NEPA), defining “cumulative effects” as: “the impact on the environment encompassing the environmental (ecology, biology, physical) parameters and human dimension (economic, social, etc.) which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-federal) or person undertakes such actions (40 CFR § 1508.7).”







� One measure of whether the information provided by an applicant is sufficient are the federal consistency regulations under § 15 CFR §930.58 Necessary data and information (a) The applicant shall furnish the State agency with necessary data and information along with the consistency certification.







� Pilot Project has the same meaning as prescribed under the Department of State Lands Rules Governing the Placement of Ocean Energy Conversion Devices on, in, or over state-owned land within the Territorial Sea in OAR 141-140-0020 (7) "Demonstration Project" is a limited duration, non-commercial activity authorized under a temporary use authorization granted by the Department to a person for the construction, installation, operation, or removal of an ocean energy facility on, in or over state-owned submerged and submersible land in the Territorial Sea to test the economic and/or technological viability of establishing a commercial operation. A demonstration project may be temporarily connected to the regional power grid for testing purposes without being a commercial operation.







� Pilot projects that are authorized under the standards and conditions of this subsection f (2) are not required to fulfill the requirements of Section C below.  The standards and requirements of Section C will apply to an application for authorization to expand the pilot project from a short-term limited scope facility to a commercial operation scale facility. 







� Standardized monitoring protocols would result in data sets that are comparable and transferable among sites and technologies.  The protocols would include a Before, After, Control, Impact (BACI) experimental study design.



�  Example:  the data and analysis will be applied to determine if conditions meet the standard established under the Oregon Department of Environmental Quality Biocriteria OAR 340-041-0011, as; Waters of the State must be of sufficient quality to support aquatic species without detrimental changes in the resident biological communities.



� The requirement for a decommissioning plan is based upon, and will be applied by, the Department of State Lands under OAR 141-140-0080(5)(e) Remove ocean energy monitoring equipment, ocean energy facilities and any other material, substance or related or supporting structure from the authorized area as directed by the Department within a period of time to be established by the Department as a condition of the authorization. If the holder of the temporary use authorization or lessee fails or refuses to remove such equipment, facility or other material, substance or related or supporting structure, the Department may remove them or cause them to be removed, and the holder of the authorization or lessee shall be liable for all costs incurred by the State of Oregon for such removal.  The decommissioning of the transmission cable is required under 141-083-0850   Cable Easement Terms and Conditions (6)   If determined necessary by the Division in consultation with the easement holder and other interested parties, and if permitted by the applicable federal agency(ies) regulating the cable, the easement holder shall remove the cable from the state-owned submerged and submersible land within one (1) year following the termination of use of the cable or expiration of the easement.







� (2) Unless exempted under rules adopted by the director under this section, an owner or operator of a facility or device sited within Oregon’s territorial sea, as defined in ORS 196.405, that converts the kinetic energy of waves into electricity shall maintain cost estimates of the amount of financial assurance that is necessary, and demonstrate evidence of financial assurance, for:



      (a) The costs of closure and post-closure maintenance, excluding the removal of anchors that lie beneath submerged lands in Oregon’s territorial sea, of the facility or device; and



      (b) Any corrective action required to be taken at the site of the facility or device.



(3) The financial assurance requirements established by subsection (2) of this section may be satisfied by any one or a combination of the following:



      (a) Insurance;



      (b) Establishment of a trust fund;



      (c) A surety bond;



      (d) A letter of credit;



      (e) Qualification as a self-insurer; or



      (f) Any other method set forth in rules adopted by the director.











� The Department of State Lands rule on Pre-Application Requirements,  OAR 141-140-0040, provides:



 



“Before submitting an application to the Department, a person wanting to install, construct, operate, maintain or remove ocean energy monitoring equipment or an ocean energy conversion facility for a research project, demonstration project or commercial operation shall meet with: 



“(a) Department staff to discuss the proposed project; and 



“(b) Affected ocean users and other government agencies having jurisdiction in the Territorial Sea to discuss possible use conflicts, impacts on habitat, and other issues related to the proposed use of an authorized area for the installation, construction, operation, maintenance or removal of ocean energy monitoring equipment or an ocean energy facility.”
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Oregon Territorial Sea Plan


 DRAFT PART FIVE: 

Use of the Territorial Sea for the Development of Renewable Energy Facilities or Other Related Structures, Equipment or Facilities

PART FIVE of the Territorial Sea Plan describes the process for making decisions concerning the development of renewable energy facilities (e.g. wind, wave, current, thermal, etc.) in the state territorial sea, and specifies the areas where that development may be sited.  The requirements of Part Five are intended to protect areas important to renewable marine resources (i.e. living marine organisms), ecosystem integrity, marine habitat and areas important to fisheries from the potential adverse effects of renewable energy facility siting, development, operation, and decommissioning and to identify the appropriate locations for that development which minimize the potential adverse impacts to existing ocean resource users and coastal communities.


Oregon’s renewable energy portfolio lists ocean energy as a renewable energy source with potential to reduce dependence on fossil fuels.
  Renewable ocean energy facilities development may present opportunities to apply technologies that rely on wave, wind, current or thermal energy, that may potentially reduce the environmental impact of fossil fuels.  If developed in a responsible and appropriate manner, in accordance with the requirements of this Part and other applicable state and federal authorities, renewable ocean energy may help preserve Oregon’s natural resources and enhance our quality of life.

A.  Renewable Energy Facilities Development 


1.   Background


Oregon’s territorial sea has been identified as a favorable location for siting renewable energy facilities for research, demonstration and commercial power development.  These facilities may vary in the type and extent of the technologies employed and will require other related structures, equipment or facilities to connect together, anchor to the seafloor and transfer energy to on-shore substations. The State of Oregon will require the proper siting and development of these facilities in order to minimize damage to or conflict with other existing ocean uses and to reduce or avoid adverse effects on marine ecosystems and coastal communities.


State agencies, including the Oregon Departments of State Lands, Fish and Wildlife, Parks and Recreation, Environmental Quality, Land Conservation and Development, Water Resources, Energy, and Geology and Mineral Industries, need specific policies and standards for considering the siting and regulation of renewable energy facility development in the territorial sea.  The State also needs specific policies and standards to guide federal agencies in the siting and regulation of renewable energy facilities development located in federal waters adjacent to the Oregon territorial sea.


NOTE: Notwithstanding Part One, paragraph F.1.b, the following policies and implementation requirements are mandatory. Decisions of state and federal agencies with respect to approvals of permits, licenses, leases or other authorizations to construct, operate, maintain, or decommission any renewable energy facility to produce, transport or support the generation of renewable energy within Oregon’s territorial waters and ocean shore must comply with the requirements mandated in the Oregon Territorial Sea Plan.  The enforceable policies of the Territorial Sea Plan and the Oregon Coastal Management Program are applicable to those federal actions that affect Oregon’s coastal zone and are subject to the federal consistency requirements of the federal Coastal Zone Management Act.  

2.
Policies


The following policies apply generally to renewable energy facilities within the Oregon Territorial Sea, and establish the guiding principles for the implementation requirements listed in section B.  When making decisions to authorize the siting, development, operation, and decommissioning of renewable energy facilities within the territorial sea, state and federal agencies shall
:

a.   Maintain and protect renewable marine resources (i.e. living marine organisms), ecosystem integrity, marine habitat and areas important to fisheries from adverse effects that may be caused by the installation or operation or removal of renewable energy facility by requiring that such actions:


1.) Avoid adverse effects to the integrity, diversity, stability and complexity of the marine ecosystem and coastal communities, and give first priority to the conservation and use of renewable marine resources;


2.) Minimize effects by limiting the degree or magnitude of the action and its implementation; 


3.) Rectify or mitigate the effects that occur during the lifetime of the facility by monitoring and taking appropriate corrective measures through adaptive management; and

4.) Restore the natural characteristics of a site to the extent practicable when the facility and structures are decommissioned and removed.

b. Protect marine renewable resources, the biological diversity and functional integrity of marine ecosystem, important marine habitat, areas important to fisheries, navigation, recreation and aesthetic enjoyment as required by Statewide Planning Goal 19.


c. Promote direct communication and collaboration between an applicant for a state or federal authorization for the siting, development and operation of renewable energy facilities and affected ocean users and coastal communities to reduce or avoid conflicts. Agencies will strongly encourage applicants to engage with local, state and federal agencies, community stakeholders, tribal governments and affected ocean users in a collaborative agreement-seeking process prior to formally requesting authorization to initiate a project.


d. Limit the potential for unanticipated adverse impacts by requiring, as necessary, the use of pilot projects and phased development to collect data and study the effects of the development on the affected marine resources and uses.

e. Promote the research and responsible development of ocean-based renewable energy sources including wave, tidal, and wind that meet the state’s need for economic and affordable sources of alternative renewable electric power. 


B.  Implementation Requirements


State and federal agencies shall apply the following implementation requirements when considering a proposal for the placement or operation of a renewable energy facility development within the Oregon Territorial Sea.  Regulating agencies shall comply with the standards and procedural requirements in Part Five of the Territorial Sea Plan as prescribed below.  This includes the cables, connectors or other transmission devices that connect, anchor, support or transmit energy between the separate components within a renewable energy facility.  The requirements in Part Four, Uses of the Seafloor for Telecommunication Cables, Pipelines, and other Utilities, will apply to the utility cables that transmit the electrical energy from the renewable energy facility to the on-shore substation.  The requirements in Part Two, Making Resource Use Decisions, Sections A and B, will not apply to the evaluation, siting or operation of renewable energy development or other related structures, equipment or facilities.

1.      Siting: areas designated for renewable energy facilities development.

a.
In State Waters: 


Pursuant to the requirements for amending the Territorial Sea Plan under ORS 196.471, to carry out the policies of the Oregon Ocean Resources Management Act and consistent with the statewide planning goals, the Land Conservation and Development Commission will designate areas of the territorial sea appropriate for the development of renewable energy facilities.
 (See appendix C map).  Renewable energy facilities development of the state lands of the territorial sea lying seaward of Extreme Low Water (which is the seaward boundary of the Ocean Shore State Recreation Area) shall be sited within the areas designated for that use so as to avoid, minimize or mitigate the adverse effects of that development, and to protect:  renewable marine resources, biological diversity and functional integrity of marine ecosystem, important marine habitat, and areas important to fisheries, as defined in Statewide Planning Goal 19 Ocean Resources.  


b.
In Federal Waters: 


The Department of Land Conservation and Development will review federal decisions to permit, license, or otherwise authorize renewable energy facilities development within the waters and seafloor of the outer continental shelf adjacent to the Oregon Territorial Sea for consistency with the Oregon Territorial Sea Plan and the applicable enforceable policies of the Oregon Coastal Management Program.  Federal actions, including the issuance of any federal authorizations, that affect any land or water use or natural resources of the Oregon Coastal Zone shall be supported by environmental studies and analysis as prescribed below, to ensure compliance with the enforceable policies of Oregon Territorial Sea Plan and the Oregon Coastal Management Program.
 


2.   State Agency Review Process 

Pursuant to ORS 196.485 and ORS 197.180, state agencies shall apply the policies and provisions of the Oregon Ocean Resources Management Plan and Territorial Sea Plan, and Goal 19 Ocean Resources as required to comply with State Agency Coordination Programs (OAR chapter 660, divisions 30 and 31).


The Department of State Lands shall coordinate the review of requests for approvals of leases, temporary use permit, easements and removal-fill in consultation with the Departments of Fish and Wildlife, Parks and Recreation, Environmental Quality, Land Conservation and Development, Water Resources, Geology and Mineral Industries, Energy, coastal local governments, and tribal governments as appropriate.  These agencies, with the addition of the regulating federal agencies, will constitute the joint agency review team (JART) described in subsection B.3 below.  Pursuant to the federal Coastal Zone Management Act, the Department of Land Conservation and Development will review the consistency certification together with required necessary data and information submitted by the applicant for federal authorization for a renewable energy facilities development to ensure the project is consistent with enforceable policies of the Oregon Coastal Zone Management Program, including the Territorial Sea Plan.


3.   Project Review Process and Coordination


The Department of State Lands (DSL) shall convene the JART, in order to facilitate the coordination of state and federal agencies as they apply their separate regulatory, proprietary, or other authorities to the review of a proposed renewable energy facility development.  The team shall consist of the state and federal agencies with regulatory or planning authority applicable to the proposed project and location; DSL shall also request that affected local jurisdictions, if any, participate in the JART review and may also invite local or statewide interest groups and advisory committees to participate.  The joint agency review team will coordinate the review process, and comment on the adequacy of the resource inventories and effects evaluations required under subsection B.4 (Resource Inventory and Effects Evaluation Standards), below, and NEPA environmental assessments and environmental impact statements.  The joint agency review team will also consider the adequacy of the information provided for the operation plan, as required under section C. (Operation Plan Development) below, including the monitoring requirements, mitigation measures, adaptive management plans, construction and operational performance standards, or any other special conditions that a regulating state agency may apply pursuant to the lease, permit, license or other authorization.


DSL shall require that an applicant provides documentation verifying their communication and coordination efforts with local communities, interest groups and advisory committees.  Those efforts shall, at a minimum, include information on the proposed project operation protocols, response to emergencies and procedures for on-going communication as specified in section C (Operation Plan Development), below.


4.   Resource Inventory and Effects Evaluation Standards

Regulating agencies will require the applicant to provide a resource inventory and effects evaluation, as required by this subsection, prior to making any decision.  State agencies will assist the applicant by providing available data and other information as applicable to the review process.


a.
Sufficiency of Inventory and Evaluation

The resource inventory and effects evaluation shall be sufficient to identify and quantify the short-term and long-term effects of the proposed renewable energy facility development on the affected marine resources and uses.


b.
Purpose of the Effects Evaluation


The purpose of the effects evaluation is to determine whether the proposed actions can meet the policies and standards for the protection of resources, resource users and coastal communities referred to above in subsection A.2 (Policies), above.  The evaluation will help identify where the applicant needs to address deficiencies.  The regulating agency will use the evaluation to develop specific measures for environmental protection and mitigation, measures to protect ocean uses, monitoring, and adaptive management.


c.
Use of Available Environmental Information

Regulating agencies may allow the applicant to use existing data and information from any source when complying with the requirements for resource inventory and effects evaluation. All data and information used for the inventory and evaluation, including existing data from federal environmental impact statements or assessments, shall meet the same standards of adequacy required for the inventory and the evaluation.


d.
Inventory Content


To evaluate the magnitude of the proposed project, the likelihood of the effects of the project, and the significance of the resources and uses that the project may affect, regulating agencies shall require that the applicant include consideration of the following factors in the inventory:


1)
Proposed factors associated with the development, placement, operation, maintenance, and decommissioning of the project:


A) Location (using maps, charts, descriptions, etc.);


B) Numbers and sizes of equipment, structures;


C) Methods, techniques, activities to be used;


D) Transportation and transmission systems needed for service and support;


E) Materials to be disposed of and method of disposal;


F) Physical and chemical properties of hazardous materials, if any, to be used or produced;


G) Navigation aids; and


H) Proposed time schedule.


2)
Location and description of all affected areas, including, but not limited to:

A) Site of the renewable energy facility;


B) Adjacent areas that may be affected by physical changes in currents and waves caused by the facility;


C) Utility corridor transiting territorial sea and ocean shore; and


D) Shoreland facilities.

3)
Physical and chemical conditions including, but not limited to:


A) Water depth;


B) Wave regime;


C) Current velocities;


D) Dispersal, horizontal transport, and vertical mixing characteristics;


E) Meteorological conditions; and


F) Water quality.


4)
Bathymetry (bottom topography) and Shoreline Topography (LIDAR (Light Detection And Ranging))

5)
Geologic structure, including, but not limited to:


A) Geologic hazards, such as faults or landslides of both marine and shoreline facility areas;


B) Mineral deposits;


C) Seafloor substrate type; and


D) Hydrocarbon resources.


6)
Biological features, including, but not limited to:


A) Critical marine habitats (see Appendix A);


B) Other marine habitats;


C) Fish and shellfish stocks and other biologically important species;


D) Recreationally or commercially important finfish or shellfish species;


E) Planktonic and benthic flora and fauna;


F) Other elements important to the marine ecosystem; and


G) Marine species migration routes.


7)
Cultural, economic, and social uses affected by the project including, but not limited to:

A) Commercial and sport fishing;


B) State or Federally protected areas;


C) Scientific research;


D) Ports, navigation, and Dredge Material Disposal sites;


E) Recreation;


F) Coastal Communities Economy;


G) Aquaculture;


H) Waste water or other discharge;


I) Utility or pipeline corridors and transmission lines;


J) Military Uses; and


K) Aesthetic Resources.


8) Significant historical, cultural or archeological resources.


9) Other data that the regulating agencies determine to be necessary and appropriate to evaluate the effects of the proposed project.


e.
Written Evaluation. 


Regulating agencies shall require the applicant to submit a written evaluation of all the reasonably foreseeable adverse effects associated with the development, placement, operation, and decommissioning of the proposed renewable energy facility.  For purposes of the evaluation, the submittal shall base the determination of “reasonably foreseeable adverse effects” on scientific evidence.  The evaluation shall describe the potential short-term and long-term effects of the proposed renewable energy facility on marine resources and uses of the territorial sea, continental shelf, onshore areas and coastal communities based on the inventory data listed in paragraph B.4.d above and the following considerations:


1)   Biological and Ecological Effects: 


Biological and ecological effects include those on critical marine habitats and other habitats, and on the species those habitats support. The evaluation will determine the probability of exposure and the magnitude of exposure and response, as well as the level of confidence (or uncertainty) in those determinations. The evaluation need not discuss highly speculative consequences.  However, the evaluation will discuss catastrophic environmental effects of low probability.  Factors to consider include, but are not limited to:

A)  The time frames/periods over which the effects will occur;


B)  The maintenance of ecosystem structure, biological productivity, biological diversity, and representative species assemblages;


C)  Maintaining populations of threatened, endangered, or sensitive species; 


D)  Vulnerability of the species, population, community, or the habitat to the proposed actions; and


E) The probability of exposure of biological communities and habitats to adverse effects from operating procedures or accidents.


2)   Current Uses:


Evaluate the effects of the project on current uses and the continuation of a current use of ocean resources such as fishing, recreation, navigation, and port activities.  Factors to consider include, but are not limited to:


A)  Local and regional economies;


B)  Archeological and historical resources; and


C)  Transportation safety and navigation.

3)   Geologic Hazards


Evaluate the potential risk to the renewable energy facility, in terms of its vulnerability to certain hazards and the probability that those hazards may cause loss, dislodging, or drifting of structures, buoys, or facilities.  Consider both the severity of the hazard and the level of exposure it poses to the renewable marine resources and coastal communities.  Hazards to be considered should include the scouring action of currents on the foundations and anchoring structures, slope failures and subsurface landslides, faulting, tsunamis, and variable or irregular bottom topography.


4) Cumulative Effects 


Evaluate the cumulative effects of a project, including the shoreland component, in conjunction with effects of any prior phases of the project, past projects, other current projects, and probable future projects.
  The evaluation should analyze the biological, ecological, physical, and socioeconomic effects of the renewable energy facility development and of other renewable energy facility projects along the Oregon coast, while also taking into account the effects of existing and future human activities and the regional effects of global climate change. 


A)  In conducting the cumulative effects analysis, the applicant should focus on the specific resources and ecological components, as detailed under paragraph B.4.d above, that may be affected by the incremental effects of the proposed project and other projects in the same geographic area.  The evaluation should consider whether: 


1)  the resource is especially vulnerable to incremental effects; 


2)  the proposed project is one of several similar projects in the same geographic area; 


3)  other developments in the area have similar effects on the resource; 


4)  these effects have been historically significant for this resource; and 


5)  other analyses in the area have identified a cumulative effects concern.

B)  The Joint Agency Review Team may determine the scope of the cumulative effects analysis through a set of guidelines developed by JART that regulating agencies will require for phased development projects as described below under subparagraph B.4.f.3 and subsection C.1.  The JART will make a determination from the analysis to inform location, scale, scope and technology of the phased development project; to provide input on any other factors it determines to be relevant; or both. The renewable energy project developer will conduct a comprehensive cumulative effects analysis at the initial phase of a development designed to inform future phases of development. The regulating agencies and project developer will use adaptive management or a similar process to evaluate the project at each subsequent phase; the intent of such evaluation is to inform the design, installation and operation of successive phases.


f.  
Insufficient/Incomplete Information


An applicant may not be able to obtain or provide the information required by subsection B.4 (Resource Inventory and Effects Evaluation Standards), above, due to the lack of data available about the effect that the proposed development may have on environmental resources and uses.  When a regulating agency determines that the information provided by the applicant is not sufficient or complete enough to fulfill the requirements of subsection B.4,
 the agency has the following options:


1)   Agency Discretion


The regulating agency may terminate the decision-making process or suspend the process until the applicant provides the information.


2)
Pilot Project


The regulating agency may recommend that an applicant conduct a pilot project to obtain adequate information and data and measure the effects. Pilot projects are renewable energy facility developments which are removable or able to be shut down quickly, are not located in sensitive areas, and are for the purpose of testing new technologies or locating appropriate sites.
  The agency’s decision to allow the use of a pilot project is for the purpose of obtaining the data and information necessary to fulfill the requirements of subsection B.4., and shall be based on the following approval criteria:


A)  The exclusive purpose of the pilot project shall be to provide information on the performance, structural integrity, design and environmental effects of a specific renewable energy technology or its supporting equipment and structures.


B)  The applicant shall complete adequate inventories of baseline conditions, as required by paragraph B.4.d (Inventory Content) above, prior to conducting the pilot project.


C)  The risk of adverse effects from the pilot project shall be insignificant, because:


1.   of low probability of exposure of biological communities and habitats; 


2.   of low sensitivity of the biological communities and habitats to the exposure; or

3.   the effects of exposure to sensitive communities and habitats will be insignificant.


D)  The pilot project shall not adversely affect any “critical marine habitat” (see Appendix A: Glossary of Terms).


E)  The pilot project will have a term, not to exceed five years, and authorization for the project will include a standard condition requiring project alteration or shutdown in the event that an unacceptable level of environmental effect occurs. 


F)  The pilot project shall avoid significant or long-term interference with other human uses of marine resources, and will require decommissioning and site restoration at expiration of the authorization period if federal and state authorization for a commercial renewable energy facility is not sought.

G)  All data shall be in the public domain subject to ORS 192.410 et seq.


H)  Work Plan: The applicant shall provide a written work plan which will include, but not be limited to the following: 


1.   A list of the information needed to satisfy the requirements of subsection B.4. above.


2.   Specific pilot project objectives to obtain the needed information and an explanation of how the study or test design will meet the objectives.


3.   Description of study or test methods to meet the objectives, such as:


(a) Literature review;


(b) Collection of any needed baseline data;


(c) Hypotheses to address the study objectives;


(d) Descriptions of field sampling and data-analyses methods to be used; and


(e) Use of adequate controls to allow the effects of the proposed action to be separated from natural fluctuations in resources and habitats.


4.  Supporting documentation demonstrating that the study design is scientifically appropriate and statistically adequate to address the research objectives.


5.  Descriptions of how the data and analyses will be reported and delivered to the regulating agency for review and approval.


3)
Phased Development


The regulating agency may recommend that an applicant conduct a project as a phased development in order to obtain adequate information and data and to measure the incremental effects of each phase prior to further or complete build-out of the project.  Phased development projects are renewable energy facility developments which are limited in scale and area, but are designed to produce energy for commercial use.  The applicant for a phased development project will need to comply with the requirements of subsection B.4.  A regulating agency’s decision to allow the use of a phased development project is designed to allow for commercial energy production while obtaining certain data and information that are necessary to fulfill the requirements of subsection B.4., but can only be obtained through the monitoring and study of the effects of the development as it is installed and operated for a discrete period of time.


g. Test Facility


Applications for a permit, license, or other authorization for the installation and use of an experimental or test device at the Northwest National Marine Renewable Energy Center Mobile Test Berth Site zone, are not subject to the requirements of section B.  See section D: Northwest National Marine Renewable Energy Center Mobile Test Berth Site, below, for the specific requirements for the use of these facilities.

C.   Operation Plan Development


The regulating agency shall require the applicant to submit an operation plan as a condition of approval for a state or federal permit, license, lease or other authorization for renewable energy facility development.  The operation plan must explain the procedures and mechanisms that the operator will employ so that the facility will comply with regulatory standards and other conditions of permit or license approval related to water and air quality, adverse environmental effects, maintenance and safety, operational failure and incident reporting.  The operation plan shall be designed to prevent or mitigate harm or damage to the marine and coastal environment and at a minimum shall include the following information:

1.
Phased Development Plan


A regulating agency may require that a facility be developed in phases in order to determine whether the environmental effects of the structures and the operation of the facility are consistent with the inventory and effects evaluation conducted under subsection B.4.  The requirements for an operation plan listed in this section would apply to each stage of the phased development so as to account for any changes in design, technology or operation that may result from monitoring the initial phase of the operation.  The state and federal joint agency review team will assist the developer in assessing the environmental effects of the initial phase and in determining what, if any, changes in the development and operation of future phases of the facility might be necessary to mitigate or prevent harm or damage to the marine ecosystem. 


A facility that has been developed to the full extent of its design and operating capacity may, during the lifetime of its authorization, require systematic improvements to the technology, structures and operational procedures that were originally authorized.  The regulating agency will require a new facility development plan, as appropriate and necessary, to provide the data and information for the redevelopment and operation of the new facility components.


2.   Facility Development Plan 


A plan is required that describes the physical and operational components of the proposed facility and must contain, at minimum, detailed technical information, data, protocols and references for:


a.
Structural and project design, materials used, anchoring and installation information;


b.
All cables and pipelines, including lines on project easements;


c.
A description of the deployment activities;


d.
A listing of chemical products used;


e.
A description of vessels, vehicles, aircraft and the transit lanes that will be used;


f.
A general description of the operating procedures and systems;


g.
Construction schedule; and


h.
Other information as required by the Department of State Lands.


3.   Project Operation Plan


An operation plan is required that describes, at a minimum, information regarding the routine environmental monitoring, safety management and emergency response procedures, facility inspections, and the decommissioning of the project.  The operation plan should explain the procedures and mechanisms that will be employed so that the facility will comply with regulatory standards and other conditions of permit or license approval related to water and air quality, environmental protection and mitigation, facility maintenance and safety, operational failure and incident reporting.  An operation plan will include the following information:


a.
Contingency Plan:  


A plan to describe how the facility operator will respond to emergencies caused by a structural or equipment failure due to human error, weather, geologic or other natural event.  The plan should include a description of the types of equipment, vessels and personnel that would be deployed, the chain of command or management structure for managing the facility repairs, recovery or other forms of remedial action, and the process and timeline for notification of state and federal authorities.


b.
Inspection Plan:  


A plan to provide for the implementation of a routine inspection program to ensure the mechanical, structural and operational integrity of renewable energy project facilities and other related structures, equipment or facilities.  In addition, unscheduled inspections are to be required after any major geologic or meteorologic event to ensure continued operational safety and environmental protection.


c.   Monitoring Plan:  


A plan to provide for the implementation of a routine standardized monitoring program for potential impacts on specific resources as specified by the resource inventory and effects evaluation. The operator shall monitor activities related to the operation of the facility and demonstrate that its performance satisfies specified standards in its approved plans. Monitoring shall be sufficient to accurately document and quantify the short-term and long-term effects of the actions on the affected resources and uses.  Plans for monitoring must include, at a minimum:  


1) 
A list of the information needed to satisfy an effects evaluation.


2)
Specific study objectives to obtain the needed information and explanation of how the study design will meet the objectives.


3)
Description of study methods to meet the objectives, such as:


A) Literature review;


B) Collection of needed baseline data;


C) Hypotheses to address the study objectives;


D) Descriptions of field sampling and data-analyses methods to be used; and


E) Use of adequate controls, such as control sites, to allow the effects of the proposed action to be separated from natural fluctuations in resources and habitats.


4) The monitoring plan will include supporting documentation demonstrating that the study design is scientifically appropriate and statistically adequate to address the research objectives.


5) The monitoring plan will include a description of the method that will be used to report and deliver data and analyses information to the authorizing state agency for review in a timely and efficient manner.


d.   Adaptive Management Plan

An adaptive management plan to provide a mechanism for incorporating new findings and new technologies into the operation and management of the project.  The adaptive management plan shall include performance standards that are based on results of the resource inventory and effects evaluation and incorporated in the study design of the monitoring plan as described in paragraph C.3.c (Monitoring Plan), above.  The plan will explain the processes for how adaptation measures are applied to the operation of the project.  When the monitoring results show that the performance standards are not being met due to the operation of the facility, adaptation measures designed to bring the operation into compliance with the performance standard will be applied to the operation of the project.  The adaptive management plan will explain processes for how adaptation measures will be applied to the operation and management of the project. The adaptive management plan should account for:


1)  Variable conditions in the marine environment;


2)  Change in the status of resources;


3)
New information provided by monitoring of the project;


4)
Data and information provided by research and from other sources;


5)
New technologies that would provide for greater protection of ocean resources;


6)
Ocean fisheries, or other ocean uses to be protected from adverse effects and operational conflicts; and


7)
Unanticipated cumulative effects.


4.   Decommissioning Plan: 


An applicant is required to provide a plan to restore the natural characteristics of the site to the extent practicable by describing the facilities to be removed.
  The plan should include; a proposed decommissioning schedule; a description of removal and containment methods; description of site clearance activities; plans for transporting and recycling, reusing, or disposing of the removed facilities; a description of those resources, conditions, and activities that could be affected by or could affect the proposed decommissioning activities; results of any recent biological surveys conducted in the vicinity of the structure and recent observations of marine mammals at the structure site; mitigation measures to protect archaeological and sensitive biological features during removal activities; and a statement as to the methods that will be used to survey the area after removal to determine any effects on marine life.  A decommissioning plan should identify how the project owner will restore the site to the natural condition that existed prior to the development of the site, to the extent practicable.


5.   Financial Assurance Plan:

The applicant must provide a financial assurance compliance plan that describes their ability to comply with the state regulating agency requirements for financial assurance instruments to guarantee performance, and any other financial terms and conditions that may be applied.  Wave energy facilities or devices shall comply with the requirements of ORS 274.867,
 and the implementing administrative rules of the Department of State Lands, OAR 141-140-0080 and OAR 141-140-0090.


6.  Agreements: 


Applicants are required to communicate with traditional ocean users and stakeholders with an interest in the area of the proposed project to address issues of concern.
  Applicants are encouraged to memorialize agreements with those ocean users and stakeholders on the specific actions that the applicant will take to address their issues of concern.  

D. Northwest National Marine Renewable Energy Center Mobile Test Berth Site


1.   Test Berth Site Plan 


The Northwest National Marine Renewable Energy Center mobile test berth site is established to conduct short-term experimental testing of renewable energy technologies at the mobile test berth facility.  


2.   Test Berth Site Use


An application for a permit, license, or other authorization for the installation and use of the Northwest National Marine Renewable Energy Center mobile test berth site, is not subject to the requirements of sections B or C, above.

An experimental or test devise or other structure for use at the Northwest National Marine Renewable Energy Center mobile test berth site is required to obtain any applicable license, permit or authorization.

Appendix A: Definitions and Terms

As used in Part Five, unless the context requires otherwise, the following definitions shall apply:

Applicant: An applicant for a state permit, license, lease or other authorization for renewable energy facilities development or other related structures, equipment or facilities will be referred to as “the applicant”.
















Areas important to fisheries: (Goal 19)


a.)  areas of high catch (e.g., high total pounds landed and high value of landed catch); or


b.)  areas where highly valued fish are caught even if in low abundance or by few fishers; or


c.)  areas that are important on a seasonal basis; or


d.)  areas important to commercial or recreational fishing activities, including those of individual ports or particular fleets; or


e.)  habitat areas that support food or prey species important to commercially and recreationally caught fish and shellfish species.  


Conservation: a principle of action guiding Oregon's ocean-resources management, which seeks to protect the integrity of marine ecosystems while giving priority to the protection and wise use of renewable resources over nonrenewable; as used in the Oregon Ocean Resources Management Plan, the act of conservation means "that the integrity, diversity, stability, complexity, and the productivity of marine biological communities and their habitats are maintained or, where necessary, restored" and "...accommodat(ing) the needs for economic development while avoiding wasteful uses and maintaining future availability. (Territorial Sea Plan Appendix A: Glossary of Terms)


Critical marine habitat: means one or more of the following land and water areas: 


a.) areas designated as "critical habitat" in accordance with federal laws governing threatened and endangered species; or 

b.) areas designated in the Territorial Sea Plan as either: 


1.) as needed for the survival of animal or plant species listed by state or federal laws as "threatened", "endangered", or "sensitive". Such areas might include special areas used for feeding, mating, breeding/spawning, nurseries, parental foraging, overwintering, or haul out or resting. This is not intended to limit the application of federal law regarding threatened and endangered species; or 

2.) "unique" (i.e. one of a kind in Oregon) habitat for scientific research or education within the Oregon territorial sea. (Territorial Sea Plan, Part Two) 


Ecosystem: the living and non-living components of the environment which interact or function together, including plant and animal organisms, the physical environment, and the energy systems in which they exist. All the components of an ecosystem are interrelated. (Oregon Statewide Planning Goals)

Habitat: the environment in which an organism, species, or community lives. Just as humans live in houses, within neighborhoods, within a town or geographic area, within a certain region, and so on, marine organisms live in habitats which may be referred to at different scales. (see also "critical marine habitat", "important marine habitat") (Territorial Sea Plan Appendix A: Glossary of Terms)


Important marine habitat: (Goal 19) are areas and associated biologic communities that are:


a.)  important to the biological viability of commercially or recreationally caught species or that support important food or prey species for commercially or recreationally caught species; or


b.)  needed to assure the survival of threatened or endangered species; or


c.)  ecologically significant to maintaining ecosystem structure, biological productivity, and biological diversity; or

d.)  essential to the life-history or behaviors of marine organisms; or

e.)  especially vulnerable because of size, composition, or location in relation to chemical or other pollutants, noise, physical disturbance, alteration, or harvest; or


f.)  unique or of limited range within the state.  


Important marine habitats must be specifically considered when an inventory-and-effects evaluation is conducted pursuant to Goal 19: including but not limited to: habitat necessary for the survival and conservation of Oregon renewable resources (e.g. areas for spawning, rearing, or feeding), kelp and other algae beds, seagrass beds, seafloor gravel beds, rock reef areas and areas of important fish, shellfish and invertebrate concentration. (Oregon Statewide Planning Goal 19).

Phased development projects:  Renewable energy facility developments which are limited in scale and area, but are designed to produce energy for commercial use.

Regulating agency or regulating agencies:  State and federal agencies making decisions to authorize the siting, development and operation of renewable energy facilities development or other related structures, equipment or facilities within the Oregon Territorial Sea.

Renewable Energy Facility or Facilities:  The term “renewable energy facilities development or other related structures, equipment or facilities,” means energy conversion technologies and devices that convert the energy or natural properties of the water, waves, wind, current or thermal to electrical energy, including all associated buoys, anchors, energy collectors, cables, control and transmission lines and other equipment that are a necessary component of an energy conversion device research project, demonstration project or commercial operation. The terms “renewable energy facility” or “renewable energy facilities” are used to describe any and all components of these developments.

Appendix B:  Endnotes

� The state’s renewable energy portfolio is described under ORS 469A.025, entitled “Renewable energy sources.”  ORS 469A.025(1) provides:







“Electricity generated utilizing the following types of energy may be used to comply with a renewable portfolio standard to include:



“  (a) Wind energy.,



“ (b) Solar photovoltaic and solar thermal energy.



“, (c) Wave, tidal and ocean thermal energy.



“, and (d) geothermal energy.”







� Part One, subsections E.1 and E.2 of the Territorial Sea Plan provide aA listing and brief description of programs of the certain state and federal agencies with regulatory, consultation or other authority or responsibility for management of ocean resources is located in Part 1 of the Territorial Sea Plan..







� State and federal agencies making decisions to authorize the siting, development and operation of renewable energy facilities development or other related structures, equipment or facilities within the Oregon Territorial Sea, will be referred to as “the regulating agency” or “regulating agencies”. 







� In its “Rules Governing the Placement of Ocean Energy Conversion Devices On, In or Over State-Owned-Land within the Territorial Sea”, tThe Department of State Lands requires applicants to meet with the agency, as well as affected ocean users and other government agencies having jurisdiction in the Territorial Sea, prior to applying for a lease or temporary authorization.  pre-application requirements under OAR 141-140-0040 (Rules Governing the Placement of Ocean Energy Conversion Devices on, in or over State-Owned-Land within the Territorial Sea) requires applicants to meet with the agency prior to applying for a lease or temporary authorization..







� ORS 196.471, entitled “Territorial Sea Plan review requirements, provides in part:



“ (1) The Land Conservation and Development Commission shall review the Territorial Sea Plan and any subsequent amendments recommended by the Ocean Policy Advisory Council to either the Territorial Sea Plan or the Oregon Ocean Resources Management Plan and make findings that the plan or amendments:



“  (a) Carry out the policies of ORS 196.405 to 196.515; and 



“(b) Are consistent with applicable statewide planning goals, with emphasis on the four coastal goals.



“ (2) After making the findings required by subsection (1) of this section, the commission shall adopt the Territorial Sea Plan or proposed amendments as part of the Oregon Coastal Management Program.”



�  The regulations for federal consistency with approved state coastal programs are prescribed in 15 CFR, Part  930.  “Energy projects” are defined under 15 CFR § 930.123(c)  Definitions as (c) The term ‘‘energy project’’to means “projects related to the siting, construction, expansion, or operation of any facility designed to explore, develop, produce, transmit or transport energy or energy resources that are subject to review by a coastal State under subparts D, E, F or I of this part.”







� Under the National Environmental Policy Act (NEPA), defining “cumulative effectsimpacts” meansas: “the impact on the environment encompassing the environmental (ecology, biology, physical) parameters and human dimension (economic, social, etc.) which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-federal) or person undertakes such actions.  Cumulative impacts can result from individually minor but collectively significant actions taking place over a period of time.”  (40 CFR § 1508.7.).”







� One measure of whether the information provided by an applicant is sufficient are the federal consistency regulations under § 15 CFR §930.58 Necessary data and information (a), which provides “ The applicant shall furnish the State agency with necessary data and information along with the consistency certification.”







� Pilot Project has the same meaning as “Demonstration Project” prescribed under the Department of State Lands Rules rules Governing governing the Placement placement of Ocean ocean eEnergy Conversion conversion Devices devices on, in, or over state-owned land within the Territorial Sea.  in OAR 141-140-0020 (7) defines “"Demonstration Project"” is as “a limited duration, non-commercial activity authorized under a temporary use authorization granted by the Department to a person for the construction, installation, operation, or removal of an ocean energy facility on, in or over state-owned submerged and submersible land in the Territorial Sea to test the economic and/or technological viability of establishing a commercial operation. A demonstration project may be temporarily connected to the regional power grid for testing purposes without being a commercial operation.”







� Pilot projects that are authorized under the standards and conditions of this subsection subparagraph f. (2) are not required to fulfill the requirements of Section section C below.  The standards and requirements of Section section C will apply to an application for authorization to expand the pilot project from a short-term limited scope facility to a commercial operation scale facility. 







� Standardized monitoring protocols would result in data sets that are comparable and transferable among sites and technologies.  The protocols would include a Before, After, Control, Impact (BACI) experimental study design.



�  Example:  the data and analysis will be applied to determine if conditions meet the standard established under the Oregon Department of Environmental Quality Quality rule for “Biocriteria” at OAR 340-041-0011, as;which provides “Waters of the State must be of sufficient quality to support aquatic species without detrimental changes in the resident biological communities.”



� The requirement for a decommissioning plan is based upon, and will be applied by, the Department of State Lands under OAR 141-140-0080.  Under subsection (5)(e) of that rule, the holder of a temporary use authorization or lessee is required to: 







“Remove ocean energy monitoring equipment, ocean energy facilities and any other material, substance or related or supporting structure from the authorized area as directed by the Department within a period of time to be established by the Department as a condition of the authorization. If the holder of the temporary use authorization or lessee fails or refuses to remove such equipment, facility or other material, substance or related or supporting structure, the Department may remove them or cause them to be removed, and the holder of the authorization or lessee shall be liable for all costs incurred by the State of Oregon for such removal.”







  The decommissioning of the transmission cable is required under OAR 141-083-0850(6), which provides:



   Cable Easement Terms and Conditions (6)   



“If determined necessary by the Division [DSL] in consultation with the easement holder and other interested parties, and if permitted by the applicable federal agency(ies) regulating the cable, the easement holder shall remove the cable from the state-owned submerged and submersible land within one (1) year following the termination of use of the cable or expiration of the easement.”







� ORS 274.867 provides in part:







“((2) Unless exempted under rules adopted by the director under this section, an owner or operator of a facility or device sited within Oregon’s territorial sea, as defined in ORS 196.405, that converts the kinetic energy of waves into electricity shall maintain cost estimates of the amount of financial assurance that is necessary, and demonstrate evidence of financial assurance, for:



      “(a) The costs of closure and post-closure maintenance, excluding the removal of anchors that lie beneath submerged lands in Oregon’s territorial sea, of the facility or device; and



“      (b) Any corrective action required to be taken at the site of the facility or device.



“(3) The financial assurance requirements established by subsection (2) of this section may be satisfied by any one or a combination of the following:



“      (a) Insurance;



“      (b) Establishment of a trust fund;



      “(c) A surety bond;



“      (d) A letter of credit;



“      (e) Qualification as a self-insurer; or



“      (f) Any other method set forth in rules adopted by the director.”











� The Department of State Lands rule on Pre-Application Requirements,  OAR 141-140-0040, provides:



 



“Before submitting an application to the Department, a person wanting to install, construct, operate, maintain or remove ocean energy monitoring equipment or an ocean energy conversion facility for a research project, demonstration project or commercial operation shall meet with: 



“(a) Department staff to discuss the proposed project; and 



“(b) Affected ocean users and other government agencies having jurisdiction in the Territorial Sea to discuss possible use conflicts, impacts on habitat, and other issues related to the proposed use of an authorized area for the installation, construction, operation, maintenance or removal of ocean energy monitoring equipment or an ocean energy facility.”
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Oregon Territorial Sea Plan


 DRAFT PART FIVE: 

Use of the Territorial Sea for the Development of Renewable Energy Facilities or Other Related Structures, Equipment or Facilities

PART FIVE of the Territorial Sea Plan describes the process for making decisions concerning the development of renewable energy facilities (e.g. wind, wave, current, thermal, etc.) in the state territorial sea, and specifies the areas where that development may be sited.  The requirements of Part Five are intended to protect areas important to renewable marine resources (i.e. living marine organisms), ecosystem integrity, marine habitat and areas important to fisheries from the potential adverse effects of renewable energy facility siting, development, operation, and decommissioning and to identify the appropriate locations for that development which minimize the potential adverse impacts to existing ocean resource users and coastal communities.


Oregon’s renewable energy portfolio lists ocean energy as a renewable energy source with potential to reduce dependence on fossil fuels.
  Renewable ocean energy facilities development may present opportunities to apply technologies that rely on wave, wind, current or thermal energy, that may potentially reduce the environmental impact of fossil fuels.  If developed in a responsible and appropriate manner, in accordance with the requirements of this Part and other applicable state and federal authorities, renewable ocean energy may help preserve Oregon’s natural resources and enhance our quality of life.

A.  Renewable Energy Facilities Development 


1.   Background


Oregon’s territorial sea has been identified as a favorable location for siting renewable energy facilities for research, demonstration and commercial power development.  These facilities may vary in the type and extent of the technologies employed and will require other related structures, equipment or facilities to connect together, anchor to the seafloor and transfer energy to on-shore substations. The State of Oregon will require the proper siting and development of these facilities in order to minimize damage to or conflict with other existing ocean uses and to reduce or avoid adverse effects on marine ecosystems and coastal communities.


State agencies, including the Oregon Departments of State Lands, Fish and Wildlife, Parks and Recreation, Environmental Quality, Land Conservation and Development, Water Resources, Energy, and Geology and Mineral Industries, need specific policies and standards for considering the siting and regulation of renewable energy facility development in the territorial sea.  The State also needs specific policies and standards to guide federal agencies in the siting and regulation of renewable energy facilities development located in federal waters adjacent to the Oregon territorial sea.


NOTE: The following policies and implementation requirements are mandatory. Decisions of state and federal agencies with respect to approvals of permits, licenses, leases or other authorizations to construct, operate, maintain, or decommission any renewable energy facility to produce, transport or support the generation of renewable energy within Oregon’s territorial waters and ocean shore must comply with the requirements mandated in the Oregon Territorial Sea Plan.  The enforceable policies of the Territorial Sea Plan and the Oregon Coastal Management Program are applicable to those federal actions that affect Oregon’s coastal zone and are subject to the federal consistency requirements of the federal Coastal Zone Management Act.  

2.
Policies


The following policies apply generally to renewable energy facilities within the Oregon Territorial Sea, and establish the guiding principles for the implementation requirements listed in section B.  When making decisions to authorize the siting, development, operation, and decommissioning of renewable energy facilities within the territorial sea, state and federal agencies shall
:

a.   Maintain and protect renewable marine resources (i.e. living marine organisms), ecosystem integrity, marine habitat and areas important to fisheries from adverse effects that may be caused by the installation or operation or removal of renewable energy facility by requiring that such development or operation:


1.) Avoid adverse effects to the integrity, diversity, stability and complexity of the marine ecosystem and coastal communities, and give priority to the conservation and use of renewable marine resources as a first priority;


2.) Minimize effects by limiting the degree or magnitude of the action and its implementation; 


3.) Rectify or mitigate the effects that occur during the lifetime of the facility by monitoring and taking appropriate corrective measures through adaptive management; and

4.) Restore the natural characteristics of a site to the extent practicable when the facility and structures are decommissioned and removed.

b. Protect marine renewable resources, the biological diversity and functional integrity of marine ecosystem, important marine habitat, areas important to fisheries, navigation, recreation and aesthetic enjoyment as required by Statewide Planning Goal 19.


c. Promote direct communication and collaboration between an applicant for a state or federal authorization for the siting, development and operation of renewable energy facilities and affected ocean users and coastal communities to reduce or avoid conflicts. Agencies will strongly encourage applicants to engage with local, state and federal agencies, community stakeholders, tribal governments and affected ocean users in a collaborative agreement-seeking process prior to formally requesting authorization to initiate a project.


d. Limit the potential for unanticipated adverse impacts by requiring, as necessary, the use of pilot projects and phased development to collect data and study the effects of the development on the affected marine resources and uses.

e. Promote the research and responsible development of ocean-based renewable energy sources including wave, tidal and wind, that meet the state’s need for economic and affordable sources of alternative renewable electric power. 


B.  Implementation Requirements


State and federal agencies shall apply the following implementation requirements when considering a proposal for the placement or operation of a renewable energy facility development within the Oregon Territorial Sea.  Regulating agencies shall comply with the standards and procedural requirements in Part Five of the Territorial Sea Plan as prescribed below.  This includes the cables, connectors or other transmission devices that connect, anchor, support or transmit energy between the separate components within a renewable energy facility.  The requirements in Part Four, Uses of the Seafloor for Telecommunication Cables, Pipelines, and other Utilities, will apply to the utility cables that transmit the electrical energy from the renewable energy facility to the on-shore substation.  The requirements in Part Two, Making Resource Use Decisions, Sections A and B, will not apply to the evaluation, siting or operation of renewable energy development or other related structures, equipment or facilities.

1.      Siting: areas designated for renewable energy facilities development.

a.
In State Waters: 


Pursuant to the requirements for amending the Territorial Sea Plan under ORS 196.471, to carry out the policies of the Oregon Ocean Resources Management Act and consistent with the statewide planning goals, the Land Conservation and Development Commission will designate areas of the territorial sea appropriate for the development of renewable energy facilities.
 (see appendix C map) Renewable energy facilities development of the state lands of the territorial sea lying seaward of Extreme Low Water (which is the seaward boundary of the Ocean Shore State Recreation Area) shall be sited within the areas designated for that use so as to avoid, minimize or mitigate the adverse effects of that development, and to protect:  renewable marine resources, biological diversity and functional integrity of marine ecosystem, important marine habitat, and areas important to fisheries, as defined in Statewide Planning Goal 19 Ocean Resources.  


b.
In Federal Waters: 


The Oregon Department of Land Conservation and Development will review federal decisions to permit, license, or otherwise authorize renewable energy facilities development within the waters and seafloor of the outer continental shelf adjacent to the Oregon Territorial Sea for consistency with the Oregon Territorial Sea Plan and the applicable enforceable policies of the Oregon Coastal Management Program.  Federal actions, including the issuance of any federal authorizations, that affect any land or water use or natural resources of the Oregon Coastal Zone shall be supported by environmental studies and analysis as prescribed below, to ensure compliance with the enforceable policies of Oregon Territorial Sea Plan and the Oregon Coastal Management Program.
 


2.   State Agency Review Process 

Pursuant to ORS 196.485 and ORS 197.180, state agencies shall apply the policies and provisions of the Oregon Ocean Resources Management Plan and Territorial Sea Plan, and Goal 19 Ocean Resources as required to conform with State Agency Coordination Programs (OAR chapter 660, divisions 30 and 31).


The Department of State Lands shall coordinate the review of requests for approvals of leases, temporary use permit, easements and removal-fill in consultation with the Departments of Fish and Wildlife, Parks and Recreation, Environmental Quality, Land Conservation and Development, Water Resources, Geology and Mineral Industries, Energy, coastal local governments, and tribal governments as appropriate.  These agencies, with the addition of the regulating federal agencies, will constitute the joint agency review team (JART) described in subsection B.3 below.  Pursuant to the federal Coastal Zone Management Act, the Department of Land Conservation and Development will review the consistency certification together with required necessary data and information submitted by the applicant for federal authorization for a renewable energy facilities development to ensure the project is consistent with enforceable policies of the Oregon Coastal Zone Management Program, including the Territorial Sea Plan.


3.   Project Review Process and Coordination


The Department of State Lands (DSL) shall convene the JART, in order to facilitate the coordination of state and federal agencies as they apply their separate regulatory, proprietary, or other authorities to the review of a proposed renewable energy facility development.  The team shall consist of the state and federal agencies with regulatory or planning authority applicable to the proposed project and location; DSL shall also request that affected local jurisdictions, if any, participate in the JART review and may also invite local or statewide interest groups and advisory committees to participate.  The joint agency review team will coordinate the review process, and comment on the adequacy of the resource inventories and effects evaluations required under subsection B.4 (Resource Inventory and Effects Evaluation Standards), below, and NEPA environmental assessments and environmental impact statements.  The joint agency review team will also consider the adequacy of the information provided for the operation plan, as required under Section C. (Operation Plan Development) below, including the monitoring requirements, mitigation measures, adaptive management plans, construction and operational performance standards, or any other special conditions that a regulating state agency may apply pursuant to the lease, permit, license or other authorization.


The Department of State Lands shall require that an applicant provides documentation verifying their communication and coordination efforts with local communities, interest groups and advisory committees.  Those efforts shall, at a minimum, include information on the proposed project operation protocols, response to emergencies and procedures for on-going communication as specified in Section C (Operation Plan Development), below.


4.   Resource Inventory and Effects Evaluation Standards

Regulating agencies will require the applicant to provide a resource inventory and effects evaluation, as required by this subsection, prior to making any decision.  State agencies will assist the applicant by providing available data and other information as applicable to the review process.

a.
Sufficiency of Inventory and Evaluation. 

The resource inventory and effects evaluation shall be sufficient to identify and quantify the short-term and long-term effects of the proposed renewable energy facility development on the affected marine resources and uses.


b.
Purpose of the Effects Evaluation


The purpose of the effects evaluation is to determine whether the proposed actions can meet the policies and standards for the protection of resources, resource users and coastal communities referred to above in subsection A.2 (Policies), above.  The evaluation will help identify where the applicant needs to address deficiencies.  The authorizing agency will use the evaluation to develop specific measures for environmental protection and mitigation, measures to protect ocean uses, monitoring, and adaptive management.


c.
Use of Available Environmental Information. 


Regulating agencies may allow the applicant to use existing data and information from any source when complying with the requirements for resource inventory and effects evaluation. All data and information used for the inventory and evaluation, including existing data from federal environmental impact statements or assessments, shall meet the same standards of adequacy required for the inventory and the evaluation.


d.
Inventory Content


To evaluate the magnitude of the proposed project, the likelihood of the effects of the project, and the significance of the resources and uses that the project may affect, regulating agencies shall require that the applicant include consideration of the following factors in the inventory:


1)
Proposed factors associated with the development, placement, operation, maintenance, and decommissioning of the project:


A) Location (using maps, charts, descriptions, etc.);


B) Numbers and sizes of equipment, structures;


C) Methods, techniques, activities to be used;


D) Transportation and transmission systems needed for service and support;


E) Materials to be disposed of and method of disposal;


F) Physical and chemical properties of hazardous materials, if any, to be used or produced;


G) Navigation aids; and


H) Proposed time schedule.


2)
Location and description of all affected areas, including, but not limited to:

A) Site of the renewable energy facility;


B) Adjacent areas that may be affected by physical changes in currents and waves caused by the facility;


C) Utility corridor transiting territorial sea and ocean shore; and


D) Shoreland facilities.


3)
Physical and chemical conditions including, but not limited to:


A) Water depth;


B) Wave regime;


C) Current velocities;


D) Dispersal, horizontal transport, and vertical mixing characteristics;


E) Meteorological conditions; and


F) Water quality.


4)
Bathymetry (bottom topography) and Shoreline Topography (LIDAR) 


5)
Geologic structure, including, but not limited to:


A) Geologic hazards, such as faults or landslides of both marine and shoreline facility areas;


B) Mineral deposits;


C) Seafloor substrate type; and


D) Hydrocarbon resources.


6)
Biological features, including, but not limited to:


A) Critical marine habitats (see Definitions);


B) Other marine habitats;


C) Fish and shellfish stocks and other biologically important species;


D) Recreationally or commercially important finfish or shellfish species;


E) Planktonic and benthic flora and fauna;


F) Other elements important to the marine ecosystem; and


G) Marine species migration routes.


7)
Cultural, economic, and social uses affected by the project including, but not limited to:

A) Commercial and sport fishing;


B) State or Federally protected areas;


C) Scientific research;


D) Ports, navigation, and Dredge Material Disposal sites;


E) Recreation;


F) Coastal Communities Economy;


G) Aquaculture;


H) Waste water or other discharge;


I) Utility or pipeline corridors and transmission lines;


J) Military Uses; and


K) Aesthetic Resources.


8) Significant historical, cultural or archeological resources.


9) Other data that the regulating agencies determine to be necessary and appropriate to evaluate the effects of the proposed project.


e.
Written Evaluation. 


Regulating agencies shall require the applicant to submit a written evaluation of all the reasonably foreseeable adverse effects associated with the development, placement, operation, and decommissioning of the proposed renewable energy facility.  For purposes of the evaluation, the submittal shall base the determination of “reasonably foreseeable adverse effects” on scientific evidence.  The evaluation shall describe the potential short-term and long-term effects of the proposed renewable energy facility on marine resources and uses of the territorial sea, continental shelf, onshore areas and coastal communities based on the inventory data listed in subsection 4.d above and the following considerations:


1)   Biological and Ecological Effects: 


Biological and ecological effects include those on critical marine habitats and other habitats, and on the species those habitats support. The evaluation will determine the probability of exposure and the magnitude of exposure and response, as well as the level of confidence (or uncertainty) in those determinations. The evaluation need not discuss highly speculative consequences.  However, the evaluation will discuss catastrophic environmental effects of low probability.  Factors to consider include, but are not limited to:

A)  The time frames/periods over which the effects will occur;


B)  The maintenance of ecosystem structure, biological productivity, biological diversity, and representative species assemblages;


C)  Maintaining populations of threatened, endangered, or sensitive species; 


D)  Vulnerability of the species, population, community, or the habitat to the proposed actions; and


E) The probability of exposure of biological communities and habitats to adverse effects from operating procedures or accidents.


2)   Current Uses:


Evaluate the effects of the project on current uses and the continuation of a current use of ocean resources such as fishing, recreation, navigation, port activities.  Factors to consider include, but are not limited to:


A)  Local and regional economies;


B)  Archeological and historical resources; and


C)  Transportation safety and navigation


3)   Geologic Hazards


Evaluate the potential risk to the facility, in terms of its vulnerability to certain hazards and the probability that those hazards may cause loss, dislodging, or drifting of structures, buoys, or facilities.  Consider both the severity of the hazard and the level of exposure it poses to the renewable marine resources and coastal communities.  Hazards to be considered should include the scouring action of currents on the foundations and anchoring structures, slope failures and subsurface landslides, faulting, tsunamis, and variable or irregular bottom topography.


4) Cumulative Effects 


Evaluate the cumulative effects of a project, including the shoreland component, in conjunction with effects of any prior phases of the project, past projects, other current projects, and probable future projects.
  The evaluation should analyze the biological, ecological, physical, and socioeconomic effects of the renewable energy facility development and of other renewable energy facility projects along the Oregon coast, while also taking into account the effects of existing and future human activities and the regional effects of global climate change. 


A)  In conducting the cumulative effects analysis, the applicant should focus on the specific resources and ecological components, as detailed under subsection 4.d above, that may be affected by the incremental effects of the proposed project and other projects in the same geographic area.  The evaluation should consider whether: 


1)  the resource is especially vulnerable to incremental effects; 


2)  the proposed project is one of several similar projects in the same geographic area; 


3)  other developments in the area have similar effects on the resource; 


4)  these effects have been historically significant for this resource; and 


5)  other analyses in the area have identified a cumulative effects concern.

B)  The Joint Agency Review Team may determine the scope of the cumulative effects analysis through a set of guidelines developed by JART that regulating agencies will require for phased development projects as described below under subsections f.3 and section C.1.  The JART will make a determination from the analysis to inform location, scale, scope and technology of the phased development project; to provide input on any other factors it determines to be relevant; or both. The renewable energy project developer will conduct a comprehensive cumulative effects analysis at the initial phase of a development designed to inform future phases of development. The regulating agencies and project developer will use adaptive management or a similar process to evaluate the project at each subsequent phase; the intent of such evaluation is to inform the design, installation and operation of successive phases.


f.  
Insufficient/Incomplete Information


An applicant may not be able to obtain or provide the information required by subsection B.4 (Resource Inventory and Effects Evaluation Standards), above, due to the lack of data available about the effect that the proposed development may have on environmental resources and uses.  When a regulating agency determines that the information provided by the applicant is not sufficient or complete enough to fulfill the requirements of subsection B.4,
 the agency has the following options:


1)   Agency Discretion


The regulating agency may terminate the decision-making process or suspend the process until the applicant provides the information.


2)
Pilot Project


The regulating agency may recommend that an applicant conduct a pilot project to obtain adequate information and data and measure the effects. Pilot projects are renewable energy facility developments which are removable or able to be shut down quickly, are not located in sensitive areas, and are for the purpose of testing new technologies or locating appropriate sites.
  The agency’s decision to allow the use of a pilot project is for the purpose of obtaining the data and information necessary to fulfill the requirements of subsection B.4., and shall be based on the following approval criteria:


A)  The exclusive purpose of the pilot project shall be to provide information on the performance, structural integrity, design and environmental effects of a specific renewable energy technology or its supporting equipment and structures.


B)  The applicant shall complete adequate inventories of baseline conditions, as required by subsection B.4.d (Inventory Content) above, prior to conducting the pilot project.


C)  The risk of adverse effects from the pilot project shall be insignificant, because:


1.   of low probability of exposure of biological communities and habitats; 


2.   of low sensitivity of the biological communities and habitats to the exposure; or


3.   the effects of exposure to sensitive communities and habitats will be insignificant.


D)  The pilot project shall not adversely affect any “critical marine habitat” (see Appendix A: Glossary of Terms).


E)  The pilot project will have a term, not to exceed five years, and authorization for the project will include a standard condition requiring project alteration or shutdown in the event that an unacceptable level of environmental effect occurs. 


F)  The pilot project shall avoid significant or long-term interference with other human uses of marine resources, and will require decommissioning and site restoration at expiration of the authorization period if federal and state authorization for a commercial renewable energy facility is not sought.

G)  All data shall be in the public domain subject to ORS 192.410 et seq.


H)  Work Plan: The applicant shall provide a written work plan which will include, but not be limited to the following: 


1.   A list of the information needed to satisfy the requirements of subsection B.4. above.


2.   Specific pilot project objectives to obtain the needed information and an explanation of how the study or test design will meet the objectives.


3.   Description of study or test methods to meet the objectives, such as:


(a) Literature review;


(b) Collection of any needed baseline data;


(c) Hypotheses to address the study objectives;


(d) Descriptions of field sampling and data-analyses methods to be used; and


(e) Use of adequate controls to allow the effects of the proposed action to be separated from natural fluctuations in resources and habitats.


4.  Supporting documentation demonstrating that the study design is scientifically appropriate and statistically adequate to address the research objectives.


5.  Descriptions of how the data and analyses will be reported and delivered to the authorizing state agency for review and approval.


3)
Phased Development


The regulating agency may recommend that an applicant conduct a project as a phased development in order to obtain adequate information and data and to measure the incremental effects of each phase prior to further or complete build-out of the project.  Phased development projects are renewable energy facility developments which are limited in scale and area, but are designed to produce energy for commercial use.  The applicant for a phased development project will need to comply with the requirements of section B.4.  The agency’s decision to allow the use of a phased development project is designed to allow for commercial energy production while obtaining certain data and information that are necessary to fulfill the requirements of subsection B.4., but can only be obtained through the monitoring and study of the effects of the development as it is installed and operated for a discrete period of time.


g. Test Facility


Applications for a permit, license, or other authorization for the installation and use of an experimental or test device at the Northwest National Marine Renewable Energy Center Mobile Test Berth Site zone, are not subject to the requirements of Section B.  See Section D: Northwest National Marine Renewable Energy Center Mobile Test Berth Site, below, for the specific requirements for the use of these facilities.

C.   Operation Plan Development


The regulating agency shall require the applicant to submit an operation plan as a condition of approval for a state or federal permit, license, lease or other authorization for renewable energy facility development.  The operation plan must explain the procedures and mechanisms that the operator will employ so that the facility will comply with regulatory standards and other conditions of permit or license approval related to water and air quality, adverse environmental effects, maintenance and safety, operational failure and incident reporting.  The operation plan shall be designed to prevent or mitigate harm or damage to the marine and coastal environment and at a minimum shall include the following information:


1.
Phased Development Plan


The regulating agency may require that a facility be developed in phases in order to determine whether the environmental effects of the structures and the operation of the facility are consistent with the inventory and effects evaluation conducted under section B.4.  The requirements for an operation plan listed in this subsection would apply to each stage of the phased development so as to account for any changes in design, technology or operation that may result from monitoring the initial phase of the operation.  The state and federal joint agency review team will assist the developer in assessing the environmental effects of the initial phase and in determining what, if any, changes in the development and operation of future phases of the facility might be necessary to mitigate or prevent harm or damage to the marine ecosystem. 


A facility that has been developed to the full extent of its design and operating capacity may, during the lifetime of its authorization, require systematic improvements to the technology, structures and operational procedures that were originally authorized.  The regulating agency will require a new facility development plan, as appropriate and necessary, to provide the data and information for the redevelopment and operation of the new facility components.


2.   Facility Development Plan 


A plan is required that describes the physical and operational components of the proposed facility and must contain, at minimum, detailed technical information, data, protocols and references for:


a.
Structural and project design, materials used, anchoring and installation information;


b.
All cables and pipelines, including lines on project easements;


c.
A description of the deployment activities;


d.
A listing of chemical products used;


e.
A description of vessels, vehicles, aircraft and the transit lanes that will be used;


f.
A general description of the operating procedures and systems;


g.
Construction schedule; and


h.
Other information as required by the Department of State Lands.


3.   Project Operation Plan


The operation plan is required that describes, at a minimum, information regarding the routine environmental monitoring, safety management and emergency response procedures, facility inspections, and the decommissioning of the project.  The operation plan should explain the procedures and mechanisms that will be employed so that the facility will comply with regulatory standards and other conditions of permit or license approval related to water and air quality, environmental protection and mitigation, facility maintenance and safety, operational failure and incident reporting.  An operation plan will include the following information:


a.
Contingency Plan:  


A plan to describe how the facility operator will respond to emergencies caused by a structural or equipment failure due to human error, weather, geologic or other natural event.  The plan should include a description of the types of equipment, vessels and personnel that would be deployed, the chain of command or management structure for managing the facility repairs, recovery or other forms of remedial action, and the process and timeline for notification of state and federal authorities.


b.
Inspection Plan:  


A plan to provide for the implementation of a routine inspection program to ensure the mechanical, structural and operational integrity of renewable energy project facilities and other related structures, equipment or facilities.  In addition, unscheduled inspections are to be required after any major geologic or meteorologic event to ensure continued operational safety and environmental protection.


c.   Monitoring Plan:  


A plan to provide for the implementation of a routine standardized monitoring program for potential impacts on specific resources as specified by the resource inventory and effects evaluation. The operator shall monitor activities related to the operation of the facility and demonstrate that its performance satisfies specified standards in its approved plans. Monitoring shall be sufficient to accurately document and quantify the short-term and long-term effects of the actions on the affected resources and uses.  Plans for monitoring must include, at a minimum:  


1) 
A list of the information needed to satisfy an effects evaluation.


2)
Specific study objectives to obtain the needed information and explanation of how the study design will meet the objectives.


3)
Description of study methods to meet the objectives, such as:


A) Literature review;


B) Collection of needed baseline data;


C) Hypotheses to address the study objectives;


D) Descriptions of field sampling and data-analyses methods to be used; and


E) Use of adequate controls, such as control sites, to allow the effects of the proposed action to be separated from natural fluctuations in resources and habitats.


4) The monitoring plan will include supporting documentation demonstrating that the study design is scientifically appropriate and statistically adequate to address the research objectives.


5) The monitoring plan will include a description of the method that will be used to report and deliver data and analyses information to the authorizing state agency for review in a timely and efficient manner.


d.   Adaptive Management Plan

An adaptive management plan to provide a mechanism for incorporating new findings and new technologies into the operation and management of the project.  The adaptive management plan shall include performance standards that are based on results of the resource inventory and effects evaluation and incorporated in the study design of the monitoring plan as described in subsection C.3.c (Monitoring Plan). above.  The plan will explain the processes for how adaptation measures are applied to the operation of the project.  When the monitoring results show that the performance standards are not being met due to the operation of the facility, adaptation measures designed to bring the operation into compliance with the performance standard will be applied to the operation of the project.  The adaptive management plan will explain processes for how adaptation measures will be applied to the operation and management of the project. The adaptive management plan should account for:


1)  Variable conditions in the marine environment;


2)  Change in the status of resources;


3)
New information provided by monitoring of the project;


4)
Data and information provided by research and from other sources;


5)
New technologies that would provide for greater protection of ocean resources;


6)
Ocean fisheries, or other ocean uses to be protected from adverse effects and operational conflicts; and


7)
Unanticipated cumulative effects.


4.   Decommissioning Plan: 


An applicant is required to provide a plan to restore the natural characteristics of the site to the extent practicable by describing the facilities to be removed.
  The plan should include; a proposed decommissioning schedule; a description of removal and containment methods; description of site clearance activities; plans for transporting and recycling, reusing, or disposing of the removed facilities; a description of those resources, conditions, and activities that could be affected by or could affect the proposed decommissioning activities; results of any recent biological surveys conducted in the vicinity of the structure and recent observations of marine mammals at the structure site; mitigation measures to protect archaeological and sensitive biological features during removal activities; and a statement as to the methods that will be used to survey the area after removal to determine any effects on marine life.  A decommissioning plan should identify how the project owner will restore the site to the natural condition that existed prior to the development of the site, to the extent practicable.


5.   Financial Assurance Plan:

The applicant must provide a financial assurance compliance plan that describes their ability to comply with the state regulating agency requirements for financial assurance instruments to guarantee performance, and any other financial terms and conditions that may be applied.  Wave energy facilities or devices shall comply with the requirements of ORS 274.867 (Wave energy; financial assurance; rules),
 and the administrative rules issued by the Department of State Lands OAR 141-140-0080 and OAR 141-140-0090 to implement this statutory authority.


6.  Agreements: 


Applicants are required to communicate with traditional ocean users and stakeholders with an interest in the area of the proposed project to address issues of concern.
  Applicants are encouraged to memorialize agreements with those ocean users and stakeholders on the specific actions that the applicant will take to address their issues of concern.  


D. Northwest National Marine Renewable Energy Center Mobile Test Berth Site


1.   Test Berth Site Plan 


The Northwest National Marine Renewable Energy Center mobile test berth site is established to conduct short-term experimental testing of renewable energy technologies at the mobile test berth facility.  


2.   Test Berth Site Use


An application for a permit, license, or other authorization for the installation and use of the Northwest National Marine Renewable Energy Center mobile test berth site, is not subject to the requirements of Sections B or C, above.


An experimental or test devise or other structure for use at the Northwest National Marine Renewable Energy Center mobile test berth site is required to obtain any applicable license, permit or authorization.


Appendix A: Definitions and Terms


As used in Part Five, unless the context requires otherwise, the following definitions shall apply:


Applicant: An applicant for a state permit, license, lease or other authorization for renewable energy facilities development or other related structures, equipment or facilities will be referred to as “the applicant”.


Important marine habitat: (Goal 19) are areas and associated biologic communities that are:


a.)  important to the biological viability of commercially or recreationally caught species or that support important food or prey species for commercially or recreationally caught species; or


b.)  needed to assure the survival of threatened or endangered species; or


c.)  ecologically significant to maintaining ecosystem structure, biological productivity, and biological diversity; or

d.)  essential to the life-history or behaviors of marine organisms; or

e.)  especially vulnerable because of size, composition, or location in relation to chemical or other pollutants, noise, physical disturbance, alteration, or harvest; or


f.)  unique or of limited range within the state.  


Areas important to fisheries: (Goal 19)


a.)  areas of high catch (e.g., high total pounds landed and high value of landed catch); or


b.)  areas where highly valued fish are caught even if in low abundance or by few fishers; or


c.)  areas that are important on a seasonal basis; or


d.)  areas important to commercial or recreational fishing activities, including those of individual ports or particular fleets; or


e.)  habitat areas that support food or prey species important to commercially and recreationally caught fish and shellfish species.  


conservation: a principle of action guiding Oregon's ocean-resources management, which seeks to protect the integrity of marine ecosystems while giving priority to the protection and wise use of renewable resources over nonrenewable; as used in the Oregon Ocean Resources Management Plan, the act of conservation means "that the integrity, diversity, stability, complexity, and the productivity of marine biological communities and their habitats are maintained or, where necessary, restored" and "...accommodat(ing) the needs for economic development while avoiding wasteful uses and maintaining future availability. (Territorial Sea Plan Appendix A: Glossary of Terms)


critical marine habitat: means one or more of the following land and water areas: 


a.) areas designated as "critical habitat" in accordance with federal laws governing threatened and endangered species; or 


b.) areas designated in the Territorial Sea Plan as either: 


1.) as needed for the survival of animal or plant species listed by state or federal laws as "threatened", "endangered", or "sensitive". Such areas might include special areas used for feeding, mating, breeding/spawning, nurseries, parental foraging, overwintering, or haul out or resting. This is not intended to limit the application of federal law regarding threatened and endangered species; or 


2.) "unique" (i.e. one of a kind in Oregon) habitat for scientific research or education within the Oregon territorial sea. (Territorial Sea Plan, Part Two) 


ecosystem: the living and non-living components of the environment which interact or function together, including plant and animal organisms, the physical environment, and the energy systems in which they exist. All the components of an ecosystem are interrelated. (Oregon Statewide Planning Goals)


habitat: the environment in which an organism, species, or community lives. Just as humans live in houses, within neighborhoods, within a town or geographic area, within a certain region, and so on, marine organisms live in habitats which may be referred to at different scales. (see also "critical marine habitat", "important marine habitat") (Territorial Sea Plan Appendix A: Glossary of Terms)


important marine habitat: marine habitats that must be specifically considered when an inventory-and-effects evaluation is conducted pursuant to Goal 19: including but not limited to: habitat necessary for the survival and conservation of Oregon renewable resources (e.g. areas for spawning, rearing, or feeding), kelp and other algae beds, seagrass beds, seafloor gravel beds, rock reef areas and areas of important fish, shellfish and invertebrate concentration. (Oregon Statewide Planning Goal 19).


Renewable Energy Facility or Facilities:  For the purposes of this chapter of the Territorial Sea Plan, the term “renewable energy facilities development or other related structures, equipment or facilities,” means energy conversion technologies and devices that convert the energy or natural properties of the water, waves, wind, current or thermal to electrical energy, including all associated buoys, anchors, energy collectors, cables, control and transmission lines and other equipment that are a necessary component of an energy conversion device research project, demonstration project or commercial operation. The terms “renewable energy facility” or “renewable energy facilities” will be used to describe any and all components of these developments

Appendix B:  Endnotes


� The state’s renewable energy portfolio is described under ORS 469A.025 Renewable energy sources. (1) Electricity generated utilizing the following types of energy may be used to comply with a renewable portfolio standard to include:  (a) Wind energy, (b) Solar photovoltaic and solar thermal energy, (c) Wave, tidal and ocean thermal energy, and (d) geothermal energy.







� A listing and description of the state and federal agencies with regulatory, consultation or other authority or responsibility for management of ocean resources is located in Part 1 of the Territorial Sea Plan.







� State and federal agencies making decisions to authorize the siting, development and operation of renewable energy facilities development or other related structures, equipment or facilities within the Oregon Territorial Sea, will be referred to as “the regulating agency” or “regulating agencies”. 







� The Department of State Lands pre-application requirements under OAR 141-140-0040 (Rules Governing the Placement of Ocean Energy Conversion Devices on, in or over State-Owned-Land within the Territorial Sea) requires applicants to meet with the agency prior to applying for a lease or temporary authorization.







� ORS 196.471 Territorial Sea Plan review requirements, provides in part (1) The Land Conservation and Development Commission shall review the Territorial Sea Plan and any subsequent amendments recommended by the Ocean Policy Advisory Council to either the Territorial Sea Plan or the Oregon Ocean Resources Management Plan and make findings that the plan or amendments:  (a) Carry out the policies of ORS 196.405 to 196.515; and (b) Are consistent with applicable statewide planning goals, with emphasis on the four coastal goals. (2) After making the findings required by subsection (1) of this section, the commission shall adopt the Territorial Sea Plan or proposed amendments as part of the Oregon Coastal Management Program.



�  The regulations for federal consistency with approved state coastal programs are prescribed in 15 CFR, Part  930.  Energy projects are defined under § 930.123 Definitions as (c) The term ‘‘energy project’’ means projects related to the siting, construction, expansion, or operation of any facility designed to explore, develop, produce, transmit or transport energy or energy resources that are subject to review by a coastal State under subparts D, E, F or I of this part.







� National Environmental Policy Act (NEPA), defining “cumulative effects” as: “the impact on the environment encompassing the environmental (ecology, biology, physical) parameters and human dimension (economic, social, etc.) which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-federal) or person undertakes such actions (40 CFR § 1508.7).”







� One measure of whether the information provided by an applicant is sufficient are the federal consistency regulations under § 15 CFR §930.58 Necessary data and information (a) The applicant shall furnish the State agency with necessary data and information along with the consistency certification.







� Pilot Project has the same meaning as prescribed under the Department of State Lands Rules Governing the Placement of Ocean Energy Conversion Devices on, in, or over state-owned land within the Territorial Sea in OAR 141-140-0020 (7) "Demonstration Project" is a limited duration, non-commercial activity authorized under a temporary use authorization granted by the Department to a person for the construction, installation, operation, or removal of an ocean energy facility on, in or over state-owned submerged and submersible land in the Territorial Sea to test the economic and/or technological viability of establishing a commercial operation. A demonstration project may be temporarily connected to the regional power grid for testing purposes without being a commercial operation.







� Pilot projects that are authorized under the standards and conditions of this subsection f (2) are not required to fulfill the requirements of Section C below.  The standards and requirements of Section C will apply to an application for authorization to expand the pilot project from a short-term limited scope facility to a commercial operation scale facility. 







� Standardized monitoring protocols would result in data sets that are comparable and transferable among sites and technologies.  The protocols would include a Before, After, Control, Impact (BACI) experimental study design.



�  Example:  the data and analysis will be applied to determine if conditions meet the standard established under the Oregon Department of Environmental Quality Biocriteria OAR 340-041-0011, as; Waters of the State must be of sufficient quality to support aquatic species without detrimental changes in the resident biological communities.



� The requirement for a decommissioning plan is based upon, and will be applied by, the Department of State Lands under OAR 141-140-0080(5)(e) Remove ocean energy monitoring equipment, ocean energy facilities and any other material, substance or related or supporting structure from the authorized area as directed by the Department within a period of time to be established by the Department as a condition of the authorization. If the holder of the temporary use authorization or lessee fails or refuses to remove such equipment, facility or other material, substance or related or supporting structure, the Department may remove them or cause them to be removed, and the holder of the authorization or lessee shall be liable for all costs incurred by the State of Oregon for such removal.  The decommissioning of the transmission cable is required under 141-083-0850   Cable Easement Terms and Conditions (6)   If determined necessary by the Division in consultation with the easement holder and other interested parties, and if permitted by the applicable federal agency(ies) regulating the cable, the easement holder shall remove the cable from the state-owned submerged and submersible land within one (1) year following the termination of use of the cable or expiration of the easement.







� (2) Unless exempted under rules adopted by the director under this section, an owner or operator of a facility or device sited within Oregon’s territorial sea, as defined in ORS 196.405, that converts the kinetic energy of waves into electricity shall maintain cost estimates of the amount of financial assurance that is necessary, and demonstrate evidence of financial assurance, for:



      (a) The costs of closure and post-closure maintenance, excluding the removal of anchors that lie beneath submerged lands in Oregon’s territorial sea, of the facility or device; and



      (b) Any corrective action required to be taken at the site of the facility or device.



(3) The financial assurance requirements established by subsection (2) of this section may be satisfied by any one or a combination of the following:



      (a) Insurance;



      (b) Establishment of a trust fund;



      (c) A surety bond;



      (d) A letter of credit;



      (e) Qualification as a self-insurer; or



      (f) Any other method set forth in rules adopted by the director.











� The Department of State Lands rule on Pre-Application Requirements,  OAR 141-140-0040, provides:



 



“Before submitting an application to the Department, a person wanting to install, construct, operate, maintain or remove ocean energy monitoring equipment or an ocean energy conversion facility for a research project, demonstration project or commercial operation shall meet with: 



“(a) Department staff to discuss the proposed project; and 



“(b) Affected ocean users and other government agencies having jurisdiction in the Territorial Sea to discuss possible use conflicts, impacts on habitat, and other issues related to the proposed use of an authorized area for the installation, construction, operation, maintenance or removal of ocean energy monitoring equipment or an ocean energy facility.”
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