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 January 23, 2012 

 

TO:  Land Conservation and Development Commission (LCDC) 

 

FROM: Jim Rue, Acting Director 

  Katherine Daniels, Farm and Forest Lands Specialist 

 

SUBJECT: Agenda Item 2 – Request to Appeal, January 26, 2012, LCDC Meeting 

 

REVIEW OF A DIRECTOR’S DECISION TO PARTICIPATE IN 

 A CASE BEFORE THE LAND USE BOARD OF APPEALS 

 

YAMHILL COUNTY 

 

 

I. RECOMMENDATION 

 

The director recommends, based on the information contained in this report, that the commission 

authorize the department to proceed with an appeal of a Yamhill County decision to the Land 

Use Board of Appeals (LUBA). The department must file a notice of intent to appeal with LUBA 

by January 26, 2012, the date of the commission hearing on the matter.  

 

The department recommends the appeal in order to object to the county’s decision 

 

 

II. CASE SUMMARY 

 

On January 5, 2012, the Yamhill County Board of Commissioners adopted an order approving a 

conditional use permit for a “commercial activity in conjunction with farm use,” consisting of a 

new building to accommodate a new tasting room, 52 days of events annually, and a commercial 

kitchen for food service at an existing winery in an exclusive farm use (EFU) zone near Dayton. 

The application was submitted prior to the effective date of 2011 legislation changing permitted 

winery and event uses in EFU zones. Therefore, the county reviewed the application under the 

existing statutory and county ordinance criteria. Which provisions of the statutes apply and what 

the statutes permit are relevant to the case.  

 

Specifically, permitted wineries and uses accessory to wineries are described in Oregon Revised 

Statute (ORS) 215.452 and House Bill 1055 (2010). A “commercial activity in conjunction with 

farm use” is permitted, subject to local approval, by ORS 215.283 (2). Neither the statute nor the 

administrative rule on EFU zoning (OAR chapter 660, division 33) define this use, but the 
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Yamhill County Zoning Ordinance does, and opinions from LUBA through the Supreme Court 

establish some guidance regarding what a county may approve under this authorization. 

 

The department submitted a letter to Yamhill County on November 9, 2011objecting to the 

county’s use of “commercial activities that are in conjunction with farm use” to approve full 

food service and 52 events annually, viewing the county’s action as contrary to statutory 

restrictions on wineries and outside appropriate use of the “commercial activity” authorization. 

The Oregon Department of Agriculture and Friends of Yamhill County also submitted letters of 

objection. The Oregon Department of Agriculture wishes to join the department in this appeal. 

 

 

III. APPEAL FACTORS 
 

To proceed with an appeal, the commission must base its decision on one or more of the 

following factors from OAR 660-001-023(3): 

 

(a) Whether the case will require interpretation of a statewide planning statute, goal or rule; 

(b) Whether a ruling in the case will serve to clarify state planning law; 

(c) Whether the case has important enforcement value; 

(d) Whether the case concerns a significant natural, cultural or economic resource; 

(e) Whether the case advances the objective of the agency’s Strategic Plan; 

(f) Whether there is a better way to accomplish the objective of the appeal, such as dispute 

resolution, enforcement proceedings or technical assistance. 

 

 

IV. ANALYSIS 

 

(a) Whether the case will require interpretation of a statewide planning statute, goal or rule 

The case involves the interpretation of ORS 215.283 (2)(a) regarding “commercial activities in 

conjunction with farm use.” There are no rules that define this use more specifically than does 

statute. Case law has interpreted this use fairly narrowly, while Yamhill and other counties 

interpret it relatively broadly. A second issue needing clarification is whether counties may rely 

on general statutory authorizations when more specific and restrictive authorizations for the same 

use exist. 

  

(b) Whether a ruling in the case will serve to clarify state planning law 

Yamhill County findings indicate that it intends to continue in the future to approve event and 

related uses at wineries as commercial activities in conjunction with farm use. As other counties 

amend their zoning ordinances for compliance with recent legislation, the department has noted 

that some of them also indicate that they intend to continue to rely on a broad interpretation of 

commercial activities to approve uses at wineries. The department believes that this case will 

provide a valuable ruling for counties and will have significant precedent value. Depending on 

the ruling, the commission may wish to follow with rulemaking clarifying these issues. 
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(c) Whether the case has important enforcement value 

The department finds that this criterion does not apply. 

 

(d) Whether the case concerns a significant natural, cultural or economic resource 

The case concerns the potential for cumulative adverse impacts on agricultural land. 

 

(e) Whether the case advances the objectives of the agency’s strategic plan 

One of the department’s Strategic Goals is to conserve coastal, farm, forest, riparian and other 

resource lands. The department and the Department of Agriculture are concerned that a 

proliferation of non-farm uses in EFU zones is contrary to conservation of farmland. 

 

(f) Whether there is a better way to accomplish the objective of the appeal, such as dispute 

resolution, enforcement proceedings or technical assistance  

Dispute resolution, enforcement proceedings or technical assistance would not provide the 

interpretation of statute and clarity that a court ruling would. Rulemaking could accomplish the 

objectives of this appeal. A LUBA determination in this case is especially timely in view of the 

recent passage of HB 3280 and county need for clarity in updating local ordinances for 

consistency with the new legislation. 

 

 

V. DEPARTMENT RECOMMENDATION AND DRAFT MOTION 

 

The department recommends that the commission support the director’s decision to appeal the 

Yamhill County decision. 

 

Proposed Motion: I move that the commission authorize the department to appeal the subject 

Yamhill County decision to the Land Use Board of Appeals based on the information included in 

this report and its demonstration that OAR 660-001-0230(3)(a), (b), (d), and (e) apply. 

 

Alternative Motion: I move that the commission not authorize the department to appeal the 

subject Yamhill County decision to the Land Use Board of Appeals. 

 

ATTACHMENTS 

 

A. DLCD letter to Yamhill County 

B. Yamhill County decision and findings of fact 

C. Notice of intent to appeal  
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November 9, 2011 
 
Yamhill County Board of Commissioners 
Yamhill County Dept. of Planning and Development 
525 NE Fourth St. 
McMinnville, OR  97128 
 
Re: Local File No. C-15-11/SDR-14-11, Red Hills Farm, LLC 
 
Honorable Board members: 
 
This letter is in response to the decision of the Yamhill County planning director to approve a conditional use 
permit for commercial activities in conjunction with farm use for a tasting room, winery expansion and 44 
events at Stoller Vineyards. We have carefully considered the County’s staff report and offer comments for 
your consideration in the appeal of that decision. Please enter these comments into the record of all hearings 
on this proposal. 
 
Definition of Commercial Activities in Conjunction with Farm Use 
Yamhill County has reviewed the proposed full food service and event venues at the site as “commercial 
activities in conjunction with farm use” as defined in the local zoning ordinance.  A judicial interpretation of 
the term “commercial activities in conjunction with farm use” was established in Craven v. Jackson County, 
308 Or 281 (1989). This case provided a generalized standard at the time, ruling that “commercial activities 
in conjunction with farm use” must “enhance the farming enterprises in the local agricultural community” or 
“occur together with agricultural activities in the local community.” 
 
In 1994, a much more specific standard for “commercial activities in conjunction with farm use” was 
established in City of Sandy v. Clackamas County, LUBA No. 94-104, which stated that such activities must 
provide goods or services that are “essential to the practice of agriculture.” This definition establishes a strict 
guideline for qualifying uses and activities in EFU zones and has been the legal standard since 1994. While a 
later case (Hiebenthal v. Polk Co. 45 Or LUBA 297 (2003)) reiterated the Craven standard, that case must be 
understood in the narrow context of its application to the proposed expansion of a fruit processing facility. 
The staff report makes no findings on whether the proposed event venues and food service at the site are 
“essential to the practice of agriculture.” It is not enough that these uses be found to be related in some 
manner to the processing of grapes or the marketing of wine. For such uses to be determined to be 
“commercial activities in conjunction with farm use,” they must be found to be essential to the actual 
growing of grapes. 
 
House Bill 3280 
In any case, House Bill (HB) 3280, effective August 2, 2011, effectively precludes Yamhill County from 
reviewing food service and event venues associated with wineries as “commercial activities in conjunction 
with farm use.” The County must now adopt, cross-reference or directly apply the new legislative review 
criteria for wineries and associated event venues and restaurants in HB 3280. The County may not rely on its 
existing provisions because the legislature has preempted this authority by adopting more specific and recent 
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review criteria. The more specific statute prevails over the more general statute and the later-adopted statute 
prevails over the earlier statute (DLCD v. Jefferson County, 55 Or LUBA 625 (2008)). 
 
The County’s staff report states that the subject winery produces 23,800 gallons of wine annually, well 
below the threshold of 150,000 gallons set in HB 3280 for wineries that are permitted to have full-service 
restaurants. The County approval allows up to 72 meals per event to be prepared and served on-site. The 
staff report recognizes that the application goes beyond what a winery is allowed as a permitted use, thus 
necessitating the request for a “commercial activity in conjunction with farm use.” Here as well, the County 
has made no findings that full-service food preparation is “essential to the practice of agriculture.”  
 
The County has approved 44 events annually, lasting 52 days in total. Of these, 25 are permissible under HB 
3280, section (2)(c), subject to review standards in the bill. However, the staff report does not characterize 
the types of events that are proposed. These proposed events must be shown to be directly related to the sale 
or promotion of wine produced in conjunction with the winery and incidental to the retail sale of wine on-
site. We cannot determine from the information provided that these standards are satisfied. It is not sufficient 
that the conditions of approval simply include the review standards in HB 3280. The County must make 
findings that the proposed events meet these approval standards.  
 
The County’s staff report does not state whether the other 27 days of events are intended to be those allowed 
under HB 3280, section (8)(a) – other types of events permitted if the local government has issued permits 
“in similar circumstances” before the effective date of this bill. The staff report includes no statement as to 
whether the County has issued permits for events in similar circumstances. Testimony submitted by others 
indicates that County approvals for other wineries have been for fewer and smaller events, as well as events 
that are more clearly incidental to the retail sale of wine. If the County elects not to use the provisions of HB 
3280 section (8)(a), it may instead consider using the event provisions of Senate Bill 960 (2011). What it 
may not use is the ORS 215.283(2)(a) provisions for “commercial activities in conjunction with farm use.” 
 
Conclusion 
The proposed food service and events, as described, may not be considered “commercial activities in 
conjunction with farm use,” but rather must be considered within the scope of allowed uses in HB 3280 
and/or SB 960. The staff report includes no findings that the proposed food service and events meet the 
approval standards in HB 3280. Proposed events appear as well to go beyond the number and scale the 
County has permitted at other wineries in similar circumstances, and in the case of full food service, go 
beyond what is permitted under state law. For these reasons, the department urges the Board to affirm the 
appeal.   
 
Thank you for the opportunity to comment on this proposal. Please feel free to contact me with any questions 
or concerns at (503) 373-0050 ext. 329 or katherine.daniels@state.or.us. 
 
Sincerely, 
 
 
Katherine H. Daniels, AICP 
Farm and Forest Lands Specialist 
 
 
Cc:  Mike Brandt, Planning Director 
        Steve Oulman, Regional Representative 
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BEFORE THE LAND USE BOARD OF APPEALS 

OF THE STATE OF OREGON 

 
DEPARTMENT OF LAND 
CONSERVATION AND DEVELOPMENT 
 
             and 
 
OREGON DEPARTMENT OF 
AGRICULTURE, 
  
 Petitioners, 
 
  v. 
 
YAMHILL COUNTY, 
 
   Respondent. 

 
LUBA Case No. __________ 
 
 
 
NOTICE OF INTENT TO APPEAL 

 

NOTICE OF INTENT TO APPEAL 

I. 

 Notice is herby given that Petitioners, Department of Land Conservation and 

Development (“DLCD”) and Oregon Department of Agriculture (“ODA”), intend to appeal 

Respondent Yamhill County’s land use decision designated Board Order 12-23 and entitled “IN 

THE MATTER OF DENIAL OF THE APPEAL OF A CONDITIONAL USE AND SITE 

DESIGN REVIEW FOR WINERY EXPANSION ON TAX LOT 4305-100 & 101 and 4308-

100, APPLICANT ERNEST MUNCH REPRESENTING RED HILLS FARM LLC, 

PLANNING DOCKET C-15-11/SDR-14-11” which became final on January 5, 2012 and in 

which Respondent Yamhill County approved an application for a conditional use and site design 

review for winery expansion.  A copy of the decision is attached hereto as Exhibit 1. 

II. 
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Petitioners DLCD and ODA are represented by Erin Donald and Steven Shipsey, 

Assistant Attorneys General, Oregon Department of Justice, 1162 Court Street NE, Salem, OR 

97301 and telephone number of 503-947-4500.   

III. 

 Respondent Yamhill County has as its mailing address and telephone number:  Yamhill 

County Board of County Commissioners, 535 NE Fifth Street, McMinnville, OR 97128-4523 

and telephone number 503-434-7501 and has as its legal counsel:  Rick Sanai, Yamhill County 

Counsel, 535 NE 5th Street, McMinnville, OR 97128, telephone number 503-434-7502. 

IV. 

 Applicant, Ernest Munch, 111 SW Oak Street, Suite 300, Portland Oregon 97201, was 

represented in the proceeding below by Michael Gelardi, Davis Wright Tremaine, 1300 SW Fifth 

Avenue, Suite 2300, Portland OR 97201-5630, telephone number 503-778-5337. 
 

V. 

As indicated by its records in this matter, Yamhill County mailed written notice of the 

land use decision to the parties listed in Exhibit B, attached hereto. 
 
 
 
 

VI. 

 Purchase order #2011-005-SO in the amount of $400.00 is enclosed with this notice for 

filing fees and costs. 
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NOTICE:  Anyone designated in paragraph V of this Notice who desires to participate as 

a party in this case before the Land Use Board of Appeals must file with the Board a Motion to 

Intervene in this proceeding as required by OAR 661-010-0050. 

 DATED this 26th day of January 2012. 
 

Respectfully submitted, 
 
JOHN KROGER 
Attorney General 
 
 
________________________________ 
Steven Shipsey, OSB #944350 
Erin Donald OSB #042730 
Assistant Attorneys General 
Of Attorneys for Department of Land 
Conservation and Development and Oregon 
Department of Agriculture, 
State of Oregon 
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CERTIFICATE OF FILING 

 I hereby certify that on January 26, 2012, I filed the original NOTICE OF INTENT TO 

APPEAL, together with two copies, with the Land Use Board of Appeals, 550 Capitol Street N.E. 

Salem, Oregon, 97310, by hand delivery. 

 DATED this 26th day of January 2012. 
 

________________________________ 
Erin Donald OSB #042730 
Steven Shipsey, OSB #944350 
Assistant Attorneys General 
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CERTIFICATE OF MAILING 

 I hereby certify that on January 26, 2012, I served a true and correct copy of the NOTICE 

OF INTENT TO APPEAL on all persons listed in paragraphs III, IV and V and in Exhibit B of this 

Notice pursuant to OAR 661-010-0015(2) by first-class mail. 
 
 

 DATED this 26th day of January 2012. 
 

________________________________ 
Erin Donald OSB #042730 
Steven Shipsey, OSB #944350 
Assistant Attorneys General 
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