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M EM O R A N D U M  
 Department of Fish and Wildlife 

Wildlife Division 
 

 
Date: October 28, 2015  
To: HB 2254 RAC and DLCD staff    
From: Joy Vaughan, Land Use and Waterway Alterations Coordinator  
Subject: HB 2254 Rulemaking 

 
ODFW provides the following comments and recommendations in support of our letter 
submitted to the RAC on 9/8/15 and LCDC on 9/17/15. As mentioned in those letters, it 
is the policy of the state of Oregon to manage fish and wildlife to prevent serious 
depletion of indigenous species and to provide the optimum recreational and aesthetic 
benefits for present and future generations of the citizens of this state (ORS 496.012). 
In addition, the Statewide Planning Goal 5 Guidelines includes consideration of the 
carrying capacity of the air, land and water resources of the planning area and 
Implementation Criteria 4 states that “fish and wildlife areas and habitats should be 
protected and managed in accordance with the Oregon Wildlife Commission’s fish and 
wildlife management plans”.  In support of these policies, it is critical that the long-term 
preservation of these natural resources are considered early in the planning phase for 
UGB expansions. This will help to identify opportunities for maintaining habitat 
connectivity, avoiding and minimizing impacts to the significant resources and reducing 
conflicts from urban development and infrastructure. ODFW believes it is important for 
cities to consider natural resources not only for protection and conservation of those 
resources for present and future generations, but also in balancing cost, feasibility and 
public safety associated with urban development.  
 
Therefore, ODFW recommends that DLCD consider three “screens” for cities to apply 
when evaluating land containing habitat resources. The first “screen” would be those 
resources captured under OAR 660-038-0160(c) that may be excluded from a study 
area. The second “screen” would be an opportunity during the study area evaluation for 
a city to coordinate with ODFW and exclude and/or reduce buildable land capacity for 
certain lands that require limiting or prohibiting urban development to ensure the long-
term preservation of significant natural resources. Depending on how Section 7, 
Subsection 2 of HB 2254 is interpreted, the provision for exclusion may be more 
suitable to be “screened” under OAR 660-038-0170. For those resources where limiting 
urban development are identified, an appropriate reduction of buildable lands would be 
applied. The final “screen” would help address the local/regional habitat concerns at a 
finer scale when applying urban plan designations in OAR 660-038-0180. Language 
should provide an opportunity for more site specific consultations and technical 
assistance from ODFW to evaluate resources within the UGB to avoid and/or minimize 
impacts from development actions.  
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OAR 660-038-0160(c): Establishment of a Study Area to Evaluate Land for 
Inclusion in the UGB 
 
Establishing a study area is the “first screen” for evaluating resources for inclusion in the 
UGB. ODFW supports the language for addressing Goals 16, 17 and 18. ODFW also 
supports the language that allows a city to consider excluding big game winter habitat or 
habitat for listed wildlife species. Most county acknowledged comprehensive plans 
include Goal 5 protections for big game habitat, which includes minimum lot size 
protections to maintain habitat connectivity and viability of the population. For example, 
Jackson County Comprehensive Plan includes the following language related to big 
game protections (i.e. minimum lot sizes), “ Specifically the consensus of professional 
biologists within the Department of Fish and Wildlife is that residential development in 
big game habitat has a direct and measurable impact on the carrying capacity of winter 
habitat to sustain high density populations of animals during severe winter conditions” 
and that “these protection measures represent the minimal accepted standards that 
ODFW can recommend while still maintaining its statutory mission to protect wildlife 
herds for future generations of Oregonians.”  
 
Big game winter habitat and migration corridors are a subset of the ODFW big game 
habitat maps. In 2013, ODFW published an updated map of Big Game Winter Habitat 
for Eastern Oregon. ODFW also published an accompanying white paper that explains 
and documents both the development of the winter habitat map and the rationale for 
why these mapped big game winter habitats are categorized as Category 2 Habitats 
under the ODFW Fish and Wildlife Habitat Mitigation Policy (OAR 635-415). Winter 
habitat includes areas identified and mapped as providing essential and limited function 
and values (e.g., thermal cover, security from predation and harassment, forage 
quantity, adequate nutritional quality, escape from disturbance) for certain big game 
species December through April. Winter habitat includes mapped areas of winter range 
for predominately migratory mule deer and Rocky Mountain elk, but also includes 
mapped areas of occupied habitat for predominately non-migratory bighorn sheep 
December through April.  These winter habitats are considered essential for the long-
term conservation and persistence of these populations. ODFW is currently completing 
a similar white paper for Big Game Habitat for Western Oregon, which will include 
mapping of winter concentration areas.  
 
Other examples include Greater Sage-Grouse habitat (recently protected in OAR 660-
023-0115) and occupied habitat for Washington Ground Squirrel (WGS). WGS are 
listed as Endangered under the Oregon Threatened, Endangered and Candidate Fish 
and Wildlife Species List, and are currently a Candidate species for listing under the 
Federal Endangered Species Act. Occupied habitat with active WGS colonies is 
considered Habitat Category 1, under the ODFW Fish and Wildlife Habitat Mitigation 
Policy. Habitat Category 1 is irreplaceable and essential habitat for a fish or wildlife 
species and the mitigation goal for Category 1 habitat is no loss of either habitat 
quantity or quality.  
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The draft language below is slightly modified from the 9/10 draft to include the option for 
a city to exclude “all or portions of land”, as well as removing the reference to 
Conservation Opportunity Areas (COAs). While the Oregon Conservation Strategy 
(OCS) contains valuable data, it may be appropriate to include some areas within COAs 
(e.g., waterways and associated riparian areas, floodplains, habitat corridors) in a UGB 
if they are adequately protected as other natural resources should be (Goals 5, 16, 17, 
18). ODFW encourages the use of the OCS and COAs as a tool for planning and 
helping to direct conservation actions, but referencing a COA in its entirety for exclusion 
from a UGB may not be appropriate without allowing for more regional coordination.    
 
Below is some draft language for OAR 660-038-0160(c): 
 
(3) A city may exclude all or portions of land from the study area if it determines that:  

(c)The long-term preservation of significant scenic, natural, cultural or 
recreational resources requires limiting or prohibiting urban development of the 
land that contains the following resources:  

(A) Habitat that is described and mapped by the Oregon Department of 
Fish and Wildlife (ODFW) such as: 

(i) Big game winter habitat or migration corridors; 
(ii) Habitat for state or federal special status wildlife species, such 
as Occupied Washington Ground Squirrel habitat. 

 
OAR 660-038-0170: Evaluation of Land in the Study Area for Inclusion in the UGB; 
Priorities 
 
When a city is evaluating the land in the study area, ODFW recommends that this 
section function as a “second screen” to exclude or reduce development capacity for 
certain lands that require the limiting or prohibition of urban development to ensure the 
long-term preservation of significant natural resources.  ODFW recommends this 
section identify an opportunity for cities to either exclude lands with identified resources 
with zero buildable land capacity, or add the land to the UGB while accounting for 
physically constrained lands.  
 
The next recommendation is for consideration under Section (8), which will further 
define “buildable lands”. The adjustment to BLI to account for constrained lands as 
described in OAR 660-038-0070, or language similar to OAR 660-008-005, may be 
good templates to consider for how those lands may be excluded and/or development 
capacity reduced to reflect the percentage of buildable land. The draft Division 24 
language provided by 1000 Friends and City of Eugene on 10/24 is also a good 
template that addresses this concept of accounting for constrained lands during the 
evaluation process. Language should be considered so that a city could adjust buildable 
land for all categories included under Section 7, Subsection 2 of HB 2254 
(impracticable, hazards, Goal 5), with more specific criteria/direction for each.  
 
For example, to address Goal 5 resources, perhaps consideration of language that 
allows a city to further coordinate with ODFW, such as: 
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(A) If factual information is submitted demonstrating that a significant scenic, natural, 

cultural or recreational resource that  requires limiting or prohibiting urban 
development of the land is present in the study area, and as a result would limit 
the land suitable to accommodate the need deficiency, the city may determine to: 
 
(i) Exclude the land from further study if it determines the reduction of buildable 
land is greater than x% and the land is not able to meet a specific need identified 
in an adopted parks master plan, or 
(ii) Continue to evaluate the land for inclusion in the UGB, account for the 
reduction of buildable land and apply the applicable requirements of OAR 
Chapter 660, division 23 when land is added to the UGB as described in OAR 
660-038-0180(4).   
 

(B) If factual information is submitted demonstrating that a significant fish and wildlife 
habitat resource is present in the study area, the city must coordinate with appropriate 
wildlife management agencies, such as the Oregon Department of Fish and Wildlife, 
with regards to the avoidance and minimization of protected species or habitats.  
 
OAR 660-038-0180: Planning Requirements for Land added to a UGB 
 
ODFW is concerned how resources will be evaluated by a city during the study area 
evaluation and when amending a comprehensive plan and applying appropriate zoning.  
Therefore, ODFW recommends a “third screen” to evaluate resources within the UGB 
that may help address those regional habitat concerns at a finer scale. This draft 
language includes more site specific consultation which is similar to DLCD’s adopted 
rules for youth camps and solar energy (Division 33): 
 
(4) If a city is planning for land added to a UGB where factual information has been 
submitted demonstrating that a resource site, or the impact areas of a such a site, is 
included on the land, the city shall:  
 

(a) Apply the applicable requirements of OAR Chapter 660, division 23, and;  
 
(b) If after site specific consultation with an Oregon Department of Fish and 
Wildlife biologist, it is determined that the potential exists for adverse effects to 
state or federal special status species (threatened, endangered, candidate, or 
sensitive), the city shall conduct a site-specific assessment of the land in 
consultation with all appropriate state, federal, and tribal wildlife management 
agencies for opportunities to avoid and/or minimize conflict with the resource. A 
professional biologist shall conduct the site-specific assessment by using 
methodologies accepted by the appropriate wildlife management agency and 
shall determine whether adverse effects to special status species or habitats are 
anticipated. Based on the results of the biologist’s report, the site shall be 
planned to avoid adverse effects to state or federal special status species or 
habitats as described above. If the city’s site-specific assessment shows that 
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adverse effects cannot be avoided, the city and the appropriate wildlife 
management agency will cooperatively develop an agreement for mitigation to 
offset the potential adverse effects at the time the land will be subject to urban 
development. Where the city and the resource management agency cannot 
agree on what mitigation may be carried out, the city is responsible for 
determining appropriate mitigation, if any, required for the urban development.  

 
Additional comments/questions: 
 
 OAR 660-038-0020(14): ODFW understands that Goal 5 may be applied to newly 

added lands, as stated in OAR 660-038-0180(4). However, it is still not clear when a 
city may be required to commence periodic review and apply Goal 5 protections. 
Can you please help to clarify at what point in the process this would occur? Can 
you please further explain the reference to waiving periodic review, as noted on 
page 12-13 in the DLCD staff report (dated 9/18/15) for LCDC? As ODFW 
understands it, cities which never completed Goal 5, yet evaluated land within their 
current UGB using Division 38 “and determined that the current UGB contains 
sufficient buildable land”, will be excused from periodic review and inventorying Goal 
5 resources.  

 

 In OAR 660-038-0170, it is not clear to ODFW how Goal 14 Boundary Location 
Factor 3 (to address comparative environmental, energy, economic and social 
consequences) is currently evaluated and documented. Why do the Division 24 and 
38 rules only provide clarification for “public facilities and services” and not additional 
clarification on how to evaluate the other boundary location factors, such as 
“environmental consequences”?  

 
 OAR 660-038-0070(1) and OAR 660-038-0140(1): Recommend consistent language 

identifying physical constraints for residential and employment land BLI.  
 
Thank you for the opportunity to provide these comments and recommendations for the 
RAC and DLCD to consider. ODFW is supportive of developing a streamlined method 
for cities to grow efficiently, while retaining the core values of the Oregon land use 
planning program for present and future generations of the citizens of this state. It is not 
clear how a city will determine where it should expand to avoid and/minimize Goal 5 
resources, without knowledge of the resources present and consideration of buildable 
land. Therefore, ODFW continues to recommend that the draft rules provide a 
transparent process for a city to consult with ODFW on opportunities to avoid and/or 
minimize impacts to fish, wildlife and habitat resources of the state when cities are 
evaluating a study area and planning for land added to the UGB.  
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DATE:  November 2, 2015 
TO:  Land Conservation and Development Commission (LCDC) 
CC:  Carrie MacLaren, Bob Rindy and Gordon Howard 
FROM:  Beth Goodman and Bob Parker 
SUBJECT: COMMENTS ON OAR 660-038 

The purpose of this memorandum is to submit comments on the September 10, 2015 draft of 
OAR 660-038. We request our comments be placed in the official record of decision for the 
proceedings related to adoption of OAR 660-038. Thank you for the opportunity to comment; 
our intent is to provide useful input for the rulemaking process. 

As a backdrop, ECONorthwest has worked with Oregon municipalities for decades on Urban 
Growth Boundary (UGB) amendments. Through our involvement with McMinnville, 
Woodburn and many other cities, we have developed a deep understanding of the current 
program. As HB 2254 articulates, the current process is too uncertain, too complicated, and too 
expensive, The millions of dollars many cities invest in UGB review could better be applied to 
other services, including planning efforts that will better achieve the desired outcomes of the 
Oregon land use program. 

We organize our comments as follows: 

• Areas of Concern, with Suggestions for Changes. This section is the list of the items 
that we are most concerned about, with our suggestions for changes to OAR 660-038.  

• Areas for Clarification. This section lists the items that we think need to be clarified in 
the revised version of OAR 660-038. These are lower priority concerns or sections of the 
rule that we think are ambiguous.  

• Items to Keep. This section describes the portions of the rule that we think are 
addressed particularly well or where we think the proposed solution is both relatively 
simple and sufficiently addresses the issues. 

As a general comment, we appreciate the effort and thoughtfulness of DLCD staff in drafting 
the rule. We understand how difficult it is to interpret legislative direction and strike a balance 
between simplicity and good planning. The draft rule is a good start and it is, in our view, 
imperative that the rule achieve the stated objective of being the preferred pathway for UGB 
amendments.  

The HB 2254 legislation articulates the shorter, faster, cheaper objective for the new rule. While 
the window has closed on opportunity to comment on the legislation, we are concerned that the 
14-year planning period required by the rule will only serve to compound complications with 
public facilities planning that cities face as a result of the UGB program. This is both an issue of 
timing and uncertainty. Coordination of land use and public facility plans is a cornerstone of 
the Oregon program. The legislation attempts to address this by requiring cities to demonstrate 
that they can provide services to land prior to inclusion in a UGB. This is a laudable goal, 
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however, the uncertainty that is inherent in boundary reviews (and will continue to be after 
OAR 660-038 is adopted) makes long-range public facilities planning difficult. This is a function 
of the uncertainty about what lands might be included in the UGB in the future.  

As a general observation, we think the rule is moving the right direction on the needs 
component. The alternatives analysis looks a lot like it did before and will continue to require 
considerable time and effort on the part of cities. Our conclusion is that it is very difficult to 
streamline parts of the process and continue to be true to other requirements of the program—
particularly citizen involvement and priority of lands to be included in the UGB, This is the 
issue that would most likely prevent the Division 38 rule from being the preferred pathway—
that is, it doesn’t simplify the process enough. 

Areas of Concern, with Suggestions for 
Changes 
This section describes the areas of OAR 660-038 that we have the largest concerns or questions 
about. We organize the issues in this section roughly in order of priority, with highest priority 
issues presented first. 

Transferable Pathways (OAR 660-038-0020(5)) 
Issue 
DLCD staff have consistently stated that a city may choose to use the streamlined pathway or 
the traditional pathway and that the choice of one or the other would not prevent them from 
selecting a different pathway in the future, OAR 660-038-0020(2) suggests that using the 
traditional pathway after using the streamlined pathway is only allowable in very narrow 
circumstances: 

(5) A city that adopts a UGB amendment using this division may subsequently add land to 
the UGB using the “traditional” method described in OAR chapter 660, division 24, instead 
of a method described in this division, only if the primary purpose for expansion of the UGB is to 
accommodate a particular industry use that requires specific site characteristics or to accommodate a 
public facility that requires specific site characteristics, as provided in ORS 13 197A.320(6). 
[emphasis added] 

Suggested changes 
We recommend that OAR 660-038-0020(5) be deleted or otherwise amended to make it clear 
that a city may choose to use the traditional pathway at any time. 
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Addressing Employment Land Deficits (OAR 660-038-015(3)) 
Issue 
OAR 660-038-0150(3)(a) requires a city to redesignate commercial surplus for industrial uses. 
OAR 660-038-0150(3)(b) requires a city to redesignate industrial surplus for commercial uses.  

This direction goes against the policy direction of Goal 9. OAR 660-009 correctly recognizes that 
many businesses have a need for sites with specific, and often, unique characteristics. The 
September 10 draft rule appears to treat all employment land as substitutable. The 
characteristics of commercial land may not meet the identified needs for industrial uses, in 
terms of location of the parcel, physical characteristics (size, configuration, or topography), 
access to transportation and freight facilities, or compatibility of surrounding uses. In addition, 
rezoning commercial land to industrial land is often a down-zone. 

Cities should be cautious about redesignating industrial land for commercial uses, despite the 
common pressure to do so. Industrial land, especially prime industrial land, may have unique 
characteristics that will be difficult to replace (e.g., access to the highway) or may have 
considerable infrastructure investments designed for industrial uses. 

Suggested changes 
We suggest that cities be encouraged to consider redesignating land when it is appropriate, but 
have concerns about requiring cities redesignate commercial lands for industrial purposes and 
that cities be requiring to convert surplus industrial lands to commercial designations. Thus, we 
recommend deleting or substantially amending OAR 660-038-015(3)(a) and (b). 

Employment Forecast, Employment Base (OAR 660-038-0100 and OAR 660-
0380-110) 
Issue 
OAR 660-038-0100(3) and OAR 660-038-110(2) require the city to determine the number of jobs 
in the city, based on a lookup table from DLCD based on the OED’s most recent employment 
data. We assume that cities will have access to a current lookup table at the time they initiate a 
Division 38 boundary review, We point out three potential issues here: 

1. The definitions provided on 660-038-0010(2) and (3) are not inclusive of all employment, 
NAICS code 92 is public employment and 99 is firms that are unclassified, It is unclear 
on how the rule intends for cities to address public and unclassified employment. The 
key point is that government employment requires land and the rule seems to ignore 
that, or lump it in with the public land factors defined in 660-038-0050(2). 

2. The OED employment data tends to lag 1-2 years behind. Cities will require an 
employment base estimate for the base year of the 14-year planning period. The rule is 
silent on how the base employment will be adjusted to the base year, This may be 
intentional, but in the absence of guidance, different cities may use different methods. 
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3. The OED’s data is for covered employment, not total employment. Covered 
employment typically excludes groups like sole proprietors, independent contractors, 
railroad workers, etc. In most counties covered employment is two-thirds to three-
quarters of total non-farm employment. These non-covered employees require 
workspace the same as covered employees, such as retail stores or office space. 
 
For example, in 2012…Seventy-seven percent of total employment in was covered 
employment in the Salem MSA (Marion and Polk County). The City of Salem had about 
92,000 covered employees. We estimated that Salem had about 120,000 total employees, 
assuming that 77% of all employees in Salem were covered employees.1  
 
We are aware that the UO research based employment densities off of covered 
employment and that the draft rule uses that data to establish employee per acre ranges 
and that the methodology, as proposed, is consistent with that methodology.  

Suggested changes 
1. Clarify how public employment is factored into the land need calculations. This could be 

done by creating a definition or by articulating where public land need is addressed or 
by amending the language in OAR 660-038-100 and 110(3) to read “private 
employment.” 

2. If this is an issue, then additional language will be required to define the planning 
period dates similar to the way that OAR 660-024 addresses dates.  

3. The key issue here is consistency, If the intent is to keep the forecast consistent with the 
UO research, then we have no recommended changes. 

Residential Buildable Lands Inventory, Definition of Partially Vacant Land 
(OAR 660-038-0050(4)) 
Issue 
OAR 660-038-0050(4)(a) requires the city to identify all partially vacant parcels at are at least 1/2 
acre in size and contain a single-family residence. The city  m ust subtract one-quarter acre for 
the residence, and count the rest of the parcel as vacant  land. The implicit assumption is that 
these lands will subdivide in the 14-year period.  

Our concern is about the likelihood that parcels between ½ and 2 acres will in fact subdivide 
over the 14-year period. There are a number of factors that may make this unlikely, such as 
placement of the dwelling on the property (i.e., a house in the center of the parcel) or owner 
preference against subdividing. This assumption may considerably overstate partially vacant 
land capacity based on the UO research on development in unincorporated areas of UGBs and 
areas of large lot development that get annexed.  

1 The math was 92,000 covered employees divided by 77%, which equaled 120,000 total employees 
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Suggested changes 
We suggest allowing a city to assume that some portion of partially vacant land will develop 
over the 14-year period. This might be accomplished through an examination of the average 
number of partitions and minor subdivisions of single-family parcels over the past five to 10 
years. Allow the city to assume the average number of new lots will be created this way over 
the next 14 years or the average number plus 25% or 50% (assuming increasing levels of 
density). 

Initiating the Process (OAR 660-038-0010(4)) 
Issue 
OAR 660-038-0010(4) defines what it means to initiate the process. Initiating the process is a 
public notice for a proposed plan amendment that concerns evaluating or amending the UGB or 
approval of a periodic review work program that includes a work task concerning a UGB.  

While this process is intended to be faster and easier than the existing process, problems may 
arise that delay the process. For example, we find that completing the technical analysis often 
happens relatively quickly but issues arise with the public process, requiring the city to take 
time to address concerns or discuss policies to address concerns. This process can take months 
or longer. 

Suggested changes 
We suggest that there is a notification that cities can use to notify DLCD that they are initiating 
the process for a specific 14-year time period. That way, if the process takes a year, rather than 
six months, the city does not have to update the technical analysis to make it a new 14-year 
period. 

Determine Amount of Land Needed for Each Housing Type (OAR 660-038-
0050 and OAR 660-038-0060). 
Issue 
The implementation of OAR 660-038-0050(3) and OAR 660-038-0060(6) is neither clear nor 
simple. We think the intent is that cities would develop a current estimate of the average 
density of needed housing and compare that with the existing density of housing. 

(6) The city must identify all residentially-designated developed parcels and those portions 
of partially vacant parcels within the UGB that are developed and calculate the total area of 
developed residentially-designated land, the total number of existing dwelling units located on 
residentially-designated land, and the net density of developed residentially-designated land within 
the UGB. [emphasis added] 

The UO research pretty clearly demonstrates that unit counts by tax lot are not available in most 
Oregon counties. Thus, cities will be left to figure out how to do the analysis (our guess is most 
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would choose to use a Census dwelling unit count for the city limit and compare that to the 
developed land area),  

We read the excerpt above several times and still don’t fully understand why the rule requires 
that analysis that is in italics. 

Our experience is that there is considerable debate on how to calculate “net densities” (one 
example is whether net density should net out dedicated open space areas on private tax lots). 

Suggested changes 
We recommend that OAR 660-038-0060(6) be deleted or otherwise amended to make it clearer 
how to do this analysis. 

Buildable Lands Inventory (BLI) for Residential Land within the UGB – Partially 
Vacant Land (OAR 660-038-0060) 
Issue 
The rule requires determination of partially vacant land as follows (OAR 660-038-0060)(4)(b): 

For parcels at least one-half acre in size that contain more than one single-family 
residence, multiple-family residences, non-residential uses, or ancillary uses such as 
parking areas and recreational facilities, the city must identify vacant areas using an 
Orthophoto or other map of comparable geometric accuracy. If the vacant area is at least 
one-quarter acre, consider that portion of the parcel to be vacant land. 

We don’t necessarily disagreement with the requirement, but note that this determination is 
both time-consuming and subjective. Other methods exist to simplify the BLI, but the committee 
discussed them and dismissed them so we make no further comment here. 

Serviceability (OAR 660-038-0210) 
Issue 
The HB 2254 legislation required the rule address serviceability. We had, and continue to have, 
concerns about how to operationalize this requirement, The current draft addresses 
serviceability, but the language is vague and provides only general direction. If that is the 
intent, that is fine, but our concern is that it will (1) be difficult for cities to figure out how to 
comply with the requirement, (2) require considerable effort, and (3) be one of the first areas of 
the rule that will be subject of LUBA appeals. 
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Areas for Clarification 
Below are some suggestions for issues to clarify. 

• Sufficiency of buildable lands. OAR 660-038-0020(2) says that a city must demonstrate 
that they have enough development capacity for housing and employment 
opportunities. What if a city has enough for housing but not employment? Does a city 
have to expand their UGB if they find they do not have enough capacity to 
accommodate 14-years of growth? Does the city have to expand their UGB for 
employment?  Can a city review one class of land (e.g., employment) without 
addressing others? 

• Housing mix. OAR 660-038-0040(2) says that single-family detached dwellings shall be 
considered low density residential. Does single-family dwellings include manufactured 
dwellings on parks or in lots? Does it include accessory dwelling units? 

• Residential redevelopment. The UO research showed that residential redevelopment 
was happening relatively infrequently, especially in smaller cities. We agree with the 
direction the rule is taking and recommend that the required percentages be kept low 
(5% to 10%) at least until better data on redevelopment exists. Many instances exist of 
local backlash against planning for redevelopment—particularly when it involves low-
density neighborhoods. 

• Vacant residential parcels. OAR 660-038-0060(3) says that vacant parcels are parcels of 
at least 3,000 square feet in size. What if a 3,000 square foot parcel is not a legal lot? 

• Addressing residential land deficits. OAR 660-038-0080 directs cities to Tables 3 and 4, 
which allows a city with a surplus of low-density land and a deficit of medium or high-
density land to redesignate low density land to satisfy the higher density land deficits. 
What does the city do if the redesignation creates a deficit of low-density land? Can they 
contemplate UGB expansion? 

• Categorizing employment. OAR 660-038-0010(2) and (3) defines commercial and 
industrial land. Do these definitions separate government employment from private 
employment? For example, federal postal carriers are classified under NAICS code 491 
(under warehouse and distribution), along with private mail carriers like Federal 
Express. Put another way, will the employment estimates include government and 
private employment or only private employment?  

• Additional Planning for Residential Lands Added to the UGB  (OAR 660-038-0190 12). 
The UO research is clear that parcelization below two acres is detrimental to achieving 
future urban densities. Consider requiring the planning to prohibit land divisions that 
result in parcels of less than two acres without annexation or a similar provision that 
would discourage creation of lots that are less than two acres but not urban density. 
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Items to keep 
Finally, it is worth mentioning areas of the rule we agree with and think should be kept. 

• Appeal to LUBA. This provides a streamlined ladder of appeal and more certainty 
about timing. 

• The population forecasting program. We understand that was the result of a different 
set of legislation, but it will significantly streamline the Division 38 process. 

• Encouragement for accessory dwellings. While this does not account for a lot of 
housing in most cities, small percentages will add up over time and the rule provides 
incentives for cities to adopt accessory dwelling unit ordinances if they do not already 
have them. 

• Net to gross factor for employment land. The rule recognizes that public uses also occur 
in employment zones. 

• Use of reasonable, evidence-based employment density factors. The Committee had 
considerable discussion around this issue and received testimony from several experts. 
The use of the employee-per-acre methods and assumptions that build from the UO 
research is an appropriate approach. 
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 DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT 
DIVISION 24 

URBAN GROWTH BOUNDARIES 
Draft new rules to implement ORS 197A.320 – Preliminary Version 2 

Note to RAC: current “location” rules at OAR 660-024-0060 would be modified to apply only to Metro. New 
study area and location rules (0065 and 0067, below) would be added to division 24 to implement requirements of 
ORS 197A.320 with respect to the traditional process. This draft would replace the draft issued September 15. 

 

1 
 

660-024-0065 1 
Establishment of Study Area to Evaluate Land for Inclusion in the UGB 2 
 3 
(1) When considering a UGB amendment to accommodate a need deficit identified in OAR 660-4 
024-0050(4), a local government outside of Metro must determine which land to add to the UGB 5 
by evaluating alternative locations within a “study area” established pursuant to this rule. To 6 
establish the study area, the local government must first identify a “preliminary study area” 7 
which shall not include land within a different UGB or within the corporate limits of a city that is 8 
within a different UGB.  The preliminary study area shall include:  9 

(a)  All lands in the local government’s acknowledged urban reserve, if any; 10 

(b) All lands that are within the following distance from the acknowledged UGB:  11 

(A) For local governments with a UGB population less than 10,000: one-half mile; 12 

(B) For local governments with a UGB population equal to or greater than 10,000: one 13 
mile; 14 

(c) All exception areas that are within the following distance from the acknowledged UGB 15 
provided they are contiguous to an exception area that includes land within the distance 16 
specified in subsection (b):  17 

(A) For local governments with a UGB population less than 10,000: one mile; 18 

(B) For local governments with a UGB population equal to or greater than 10,000: one 19 
and one half miles; 20 

(d) At the discretion of the local government, the preliminary study area may include land 21 
that is beyond the distance specified in subsections (b) and (c).  22 

(2) A local government that initiated the evaluation or amendment of its UGB prior to January 1, 23 
2016, may choose to identify a preliminary study area applying the standard in this section rather 24 
than section (1). For such local governments, the preliminary study area shall consist of:  25 

(a) All land adjacent to the acknowledged UGB, including all land in the vicinity of the UGB 26 
that has a reasonable potential to satisfy the identified need deficiency, and 27 

(b) All land in the local government’s acknowledged urban reserve established under OAR 28 
Chapter 660, division 21, if applicable. 29 
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(3) When athe primary purpose for expansion of the UGB is to accommodate a particular 1 
industrial use that requires specific site characteristics, or to accommodate a public facility that 2 
requires specific site characteristics, and the site characteristics may be found in only a small 3 
number of locations, the preliminary study area may be limited to those locations within the 4 
distance described in section (1) or (2), whichever is appropriate, that have or could be improved 5 
to provide the required site characteristics within the planning period. This limitation shall be 6 
only for purposes of evaluating land for that particular industry use or public facility.   Site 7 
characteristics may include but are not limited to size, topography and proximity. For purposes 8 
of this section: 9 

(a) The definition of “site characteristics” in OAR 660-009-0005(11) applies for purposes of 10 
identifying a particular industrial use.   11 

(b) A “public facility” may include a facility necessary for public sewer, water, storm water, 12 
transportation, parks, schools, or fire protection.  13 

(4)  The local government may exclude land from the preliminary study area if it determines that: 14 

(a) Based on the standards in section (7) of this rule, it is impracticable to provide water, 15 
sanitary sewer, storm water management, fire protection, or transportation facilitiesnecessary 16 
public facilities or services to the land;  17 

(b) The land is subject to significant development hazards, due to a risk of: 18 

(A) Landslides: substantial evidence demonstrates that the land is subject to risk of 19 
landslide that cannot be mitigated using commonly accepted construction techniques;the 20 
land consists of a landslide deposit or scarp flank that is described and mapped on the 21 
Statewide Landslide Information Database for Oregon (SLIDO) Release 3.2 22 
Geodatabase published by the Oregon Department of Geology and Mineral Industries 23 
(DOGAMI) December, 2014, provided that the deposit or scarp flank in the data source 24 
is mapped at a scale of 1:40,000 or finer;  25 

(B) Flooding, including inundation during storm surges: the land is within the Floodway 26 
or Special Flood Hazard Area (SFHA) identified on the applicable Flood Insurance Rate 27 
Map (FIRM);  28 

(C) Tsunamis: the land is within a tsunami inundation zone established pursuant to ORS 29 
455.446; 30 

(c) The land consists of a significant scenic, natural, cultural or recreational resource 31 
described in this subsection: 32 

(A) Lands that are designated on an acknowledged comprehensive plan prior to 33 
initiation of the UGB amendment, or that are mapped on a published state or federal 34 
inventory at a scale sufficient to determine its location for purposes of this rule, as:  35 

Comment [MN1]: This should be changed to 
ensure that cities don't have to do a separate PAPA 
for each of these uses. The commission should 
interpret the statute to mean the primary purpose 
of that PART of a UGB expansion is to site a 
particular industrial or public use. 

Comment [MN2]: remove comma?  it's not in 
the statute and may change the meaning.  Eugene's 
suggestion 

Comment [MN3]: Eugene wants this added. 

Comment [MN4]: this needs to be defined to 
mean water, sewer, storm, fire, transportation, not 
left open ended like this.  otherwise, we'll be having 
battles over what's "necessary" 

Comment [MN5]: The SLIDO database does not 
map known landslide risks.  It maps known historic 
slide areas, which may have happened in prehistoric 
times.  The SLIDO website is clear that this mapping 
is appropriate for regional planning only, and is not 
a substitute for a site specific analysis - that's what's 
needed to determine whether there is a real risk 
today.  The website states that SLIDO data should 
not be used to make legally binding decisions. 
Also, many risks can be mitigated with construction 
techniques - there's no need to exclude the lands. 
Again this is where a site specific analysis comes in.  
If this isn't changed, it will cause unnecessary loss of 
farmland.  

Comment [MN6]: DLCD still hasn't 
acknowledged the fundamental problem with 
relying on county, state or federal habitat mapping 
to determine whether an area is so significant that 
cannot be urbanized.    
We should only list resources here if we can be sure 
than in every case, the resource is so valuable that it 
justifies jumping the priority scheme.  When we 
exclude at this level, we are making a policy choice 
that no matter how good the farmland may be, it is 
not as important as this habitat resource.  It that 
really Oregon policy?   
We cannot rely on county or state determinations of 
Goal 5 protections for rural land, to tell us whether 
or not a resources is significant enough to warrant 
sacrifcing farmland.  That's because a county would 
not have evaluated that question in an ESEE 
analysis, since rural land by definition is not going to 
be urbanized.   Just because a county decided to 
protect big game range by limiting rural parcel sizes 
(for example), that doesn't constitute a decision 
that the resource is so significant that we have to 
avoid urbanizing it forever. 
Similarly, a state or federal mapping of habitat 
hasn't made that determination.  Nobody has done 
an ESEE for these areas, to determine that in every 
case, prime farmland is less important than 
preserving the habitat.  It's just an inventory of 
habitat. 
It seems the right approach here is to start with 
those areas that are already under regulatory 
limitations that prohibit destruction of habitat.  For 
example, if there is an ESA nest site, that can't be 
disturbed no matter what.  But federal critical 
habitat has no such restrictions. ...
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(i) Federally designated Ccritical or essential habitat for a species listed by a state or 1 
federal agency as threatened or endangered;  2 

(ii) Core habitat for Greater Sage Grouse; or 3 

(iii) Big game winter range or migration corridors, when a finding has been made 4 
by the Oregon Department of Fish and Wildlife, in consultation with the Oregon 5 
Department of Agriculture, that the area should not be urbanized; 6 

(iv) Essential habitat Category 1, as defined in OAR 635-415-0025(1), for a species 7 
listed by a state or federal agency as threatened or endangered. 8 

(B) Federal Wild and Scenic Rivers and State Scenic Waterways, including Related 9 
Adjacent Lands described by ORS 390.805, as mapped by the applicable state or federal 10 
agency responsible for the scenic program; 11 

(C) Designated Natural Areas on the Oregon State Register of Natural Heritage 12 
Resources;  13 

(D) Aquatic areas subject to Statewide Planning Goal 16 that are in a Natural or 14 
Conservation management unit designated in an acknowledged comprehensive plan; 15 

(E) Lands subject to acknowledged comprehensive plan provisions that implement 16 
Statewide Planning Goal 17, Coastal Shoreland, Use Requirement 1; 17 

(F) Lands subject to acknowledged comprehensive plan provisions that implement 18 
Statewide Planning Goal 18, Implementation Requirement 2; or  19 

(G) Lands subject to acknowledged comprehensive plan provisions that implement 20 
Statewide Planning Goal 6. 21 

 (d) The land is owned by the federal government and managed primarily for rural uses.  22 

(5) After excluding land from the preliminary study area under section (4), the local government 23 
must adjust the area, if necessary, so that it includes an amount of land that is at least twiceat 24 
least the amount of land needed for to meet the deficiency determined under OAR 660-024-25 
0050(4).  The city may add back lands excluded under (4), expand the preliminary study area 26 
boundary to include additional land, or both [ALT: or, if applicable, twice the particular land 27 
need described in section (3)], but must first include all available ex.ception lands and urban 28 
reserves before resorting to lower priority lands.   29 

(6) For purposes of evaluating the priority of land under OAR 660-024-0067, the “study area” 30 
shall consist of all land that is included in the preliminary study area described in section (2) of 31 
this rule after adjustments to the area based on sections (3) through (5). Provided, however, that 32 
when the UGB expansion includes land for park use: 33 

Comment [MN7]: Critical habitat is a creature of 
the feds.  Oregon doesnt' have this as an official 
mapped thing. 

Comment [MN8]:  This may be OK if there are 
no conflicts with farmland 

Comment [MN9]: Where are these areas, and 
where could their preservation push development 
onto farmland?  We already know Prineville is a 
possibility - are there others?  This needs to be 
changed to exclude only those lands where a 
determination has been made that the resources is 
so significant that urbanization must be completely 
prevented.   This is definitely NOT all of these areas.   
For example, the Deschutes comp plan does not 
prohibit development in deer corridors, it just limits 
it.  See 23.104.030(3): "In the Bend/La Pine deer 
migration corridor identified in the comprehensive 
plan resource element, new land divisions, where 
the underlying zone is Rural Residential – 10, shall 
be cluster developments." 
This suggested change is to  have ODFW make the 
call of whether or not it can be urbanized. 

Comment [MN10]: We have been unable to 
find the state essential habitat mapping.  But OARs 
say Category 1 is the only type of state essential 
habitat that requires avoidance.  Category 2 can be 
mitigated, andCategory 3 is not in limited supply. 

Comment [MN11]: We understand that 
Springfield wants to include these becuase of 
municipal well heads.  We are not sure if excluding 
all Goal 6 lands makes sense in every situation, and 
do not know the extent of Goal 6 resources.  Maybe 
there is another way to do this? 

Comment [MN12]: The proposed 200 percent 
of the need remaining in the study area after all 
exclusions isn’t enough to medicate a too-small 
study area or overly broad exclusions. In fact, it 
gives a false sense of security.  There's nothing to 
ensure that higher priority lands won't still be 
excluded from the 200 percent area, because there 
is no requirement that when adding back lands to 
reach 200 percent, that higher priority areas be 
chosen first.   For example, the preliminiary study 
area might include only prime farmland, but not be 
200 percent of the need.  If the city could just add 
back more prime farmland  to get to 200 percent - 
what have we achieved? 
ALSO – cities should not be forced to study 
genuinely unsuitable lands, just because they can’t 
come up with 200% of the need.   Such as 
Springfield.   What if they need an industrial site, 
and there just isn't enough suitable land in 
existence? What's the point of making them study 
(and potentially have to select)unsuitable land? 
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(a) Land that could be otherwise be excluded from the study area under subsections (4)(a) 1 
through (4)(c) shall remain in the study area, but only for purposes of evaluating the land 2 
for park use. 3 

(b) The local government is not required to select land described under subsection (6)(a) 4 
to meet a specific need identified in an adopted parks master plan that: 5 

(A) Requires a public facility or service that the local government has determined 6 
would be impracticable to extend to the land under subsection (4)(a); 7 

(B) Requires a site that is not subject to a development hazard risk that the local 8 
government has determined exists on the land under subsection (4)(b); or 9 

(C) Would be incompatible with the long-term preservation of a significant 10 
scenic, natural, cultural or recreational resource that the local government has 11 
identified under subsection (4)(c). 12 

(7) For purposes of subsection (4)(a), the local government may consider it impracticable to 13 
provide water, sanitary sewer, storm water management, fire protection, or transportation 14 
facilities necessary public facilities or services to the following lands:  15 

(a) Contiguous areas of at least five acres where 75 percent or more of the land has a slope of 16 
25 percent or greater, provided the areas do not contain any contiguous portions larger than 17 
five acres that are less than 25 percent slope. Slope shall be measured as the increase in 18 
elevation divided by the horizontal distance at maximum ten-foot contour intervals;  19 

(b) Land that is isolated from existing service networks by physical, topographic, or other 20 
impediments to service provision such that it is impracticable to provide water, sanitary 21 
sewer, storm water management, fire protection, or transportation facilities necessary 22 
facilities or services to the land within the planning period. The local government’s 23 
determination shall be based on an evaluation of:  24 

(A) The likely amount of development that could occur on the land within the planning 25 
period;  26 

(B) The likely cost of facilities and services; and,  27 

(C) Any substantial evidence collected by or presented to the local government regarding 28 
how similarly situated land in the region has, or has not, developed over time. 29 

(c)  As used in this section, “impediments to service provision” may include but are not 30 
limited to: 31 

 (A) Major rivers or other water bodies that would require new bridge crossings to serve 32 
planned urban development; 33 

(B) Topographic features such as canyons or ridges with slopes exceeding 40 per cent 34 
and vertical relief of greater than 80 feet;  35 

Comment [MN13]: Text added here to require 
consideration of excluded land for park use. The 
commission asked for this.  

Comment [MN14]: this needs to be defined to 
mean water, sewer, storm, fire, transportation. 

Comment [MN15]: Sideboard to prevent 
imprope exclusion of a flatter area just because it's 
next to a steep site.  The way it's written now, a 20-
acre flat area could be excluded just by combining it 
with an adjacent 60 acre hillside. 
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(C) Freeways, rail lines, or other restricted access corridors that would require new grade 1 
separated crossings to serve planned urban development;  2 

(D) Significant scenic, natural, cultural or recreational resources on an acknowledged 3 
plan inventory and subject to protection measures under the plan or implementing 4 
regulations [ALT: or on a published state or federal inventory] that would prohibit or 5 
substantially impede the placement or construction of necessary public facilities and 6 
services. 7 

(8) Land may not be excluded from the preliminary study area based on a finding of 8 
impracticability that is primarily a result of existing development patterns. However, a local 9 
government may forecast residential development capacity as follows:  10 

(a) Existing lots or parcels greater than one acre but less than two acres may be assumed to 11 
have an aggregate development capacity of two dwelling units per acre.     12 

(b) Existing vacant lots or parcels one acre or less may be assumed to have a development 13 
capacity of one dwelling unit per lot or parcel.  14 

(9) Notwithstanding OAR 660-024-0050(4) and section (1) of this rule, except during periodic 15 
review or other legislative review of the UGB, the local government may approve an application 16 
under ORS 197.610 to 197.625 for a UGB amendment to add an amount of land less than 17 
necessary to satisfy the land need deficiency determined under OAR 660-024-0050(4), provided 18 
the amendment complies with all other applicable requirements.  19 

(10) Lands included within a UGB pursuant to section (3) to provide for a particular industrial 20 
use, or a particular public facility, must be planned and zoned for the intended use and must 21 
remain planned and zoned for that use unless the local government removes the land from the 22 
UGB. 23 

OAR 660-024-0067  24 
Evaluation of Land in the Study Area for Inclusion in the UGB; Priorities  25 

(1) When considering a UGB amendment, a local government outside of Metro must decide 26 
which land to add to the UGB by evaluating all land in the study area determined under OAR 27 
660-024-0065, as follows:  28 

(a) Beginning with the highest priority category of land described in section (2) of this rule, 29 
the local government must apply section (5) to determine which land in that priority category 30 
is suitable to satisfy the need deficiency determined under OAR 660-024-0050 and select as 31 
much of the land as necessary to satisfy the need.  32 

(b) If the amount of suitable land in the first priority category in section (2) is not sufficient to 33 
satisfy all the identified need deficiency, the local government must apply section (5) to 34 
determine which land in the next priority is suitable and must select as much of the suitable 35 
land in that priority as necessary to satisfy the need. The local government must proceed in 36 
this manner until all the land need is satisfied.  37 

Comment [MN16]: NO.  just because something 
is on an inventory, that doesn't mean there are 
restrictions on how the property can be used.  This 
provision should ONLY apply when there are clear, 
legally binding restrictions to placing services 

Comment [MN17]: why is this just vacant? 

Comment [MN18]: Should this be later on, in 
the planning and zoning section in -0067? 
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(c) If the amount of suitable land in a particular priority category in section (2) exceeds 1 
the amount necessary to satisfy the need deficiency, the local government must choose 2 
which land in that priority to include in the UGB by applying the criteria in section (6) of 3 
this rule.  4 

(2) Priority of Land for inclusion in a UGB:  5 

(a) First Priority – Urban reserve, exception land, and nonresource land. Lands in the study 6 
area that meet the description in paragraphs (A) through (C) of this subsection are of equal 7 
(first) priority:  8 

(A) Land designated as an urban reserve under OAR chapter 660, division 21, in an 9 
acknowledged comprehensive plan; 10 

(B) Land that is subject to an acknowledged exception under ORS 197.732; and  11 

(C) Land that is nonresource land.  12 

(b) Second Priority – Marginal Land: land within the study area that is designated as 13 
marginal land under ORS 197.247 (1991 Edition) in the an acknowledged comprehensive 14 
plan.  15 

(c) Third Priority – Farm or forest land that is not predominantly high value farm land: land 16 
within the study area that is designated for agriculture or forest uses in the acknowledged 17 
comprehensive plan and that is not predominantly less than 50 percent high-value farmland 18 
as defined in ORS 195.300, or that does not consist predominantly of prime or unique soils as 19 
determined by the United States Department of Agriculture Natural Resources Conservation 20 
Service. In selecting as much of the suitable land as necessary to satisfy the need, the local 21 
government must use the predominant capability classification system or the predominant 22 
cubic site class, as appropriate for the acknowledged comprehensive plan designation, to 23 
select lower capability or cubic site class lands first.  The criteria in section (6) of this rule 24 
shall not be used to select lands having higher capability or cubic site class ahead of lands 25 
having lower capability or cubic site class. 26 

(d) Fourth Priority – Agricultural land that is predominantly high value farmland: land within 27 
the study area that is designated as agricultural land in an acknowledged comprehensive plan 28 
and is predominantly at least 50 percent high value farmland as defined in ORS 195.300(10). 29 
A local government may not select land that is predominantly made up of at least 50 percent 30 
prime or unique farm soils, as defined by the United States Department of Agriculture 31 
Natural Resources Conservation Service, unless there is an insufficient amount of other land 32 
to satisfy its land need.  33 
 34 

(3) Notwithstanding section (2)(d) of this rule, land that would otherwise be excluded from 35 
a UGB may be included if:  36 

(a) The land contains a small amount of resource land that is not important to the 37 
commercial agricultural enterprise in the area and the land must be included to connect a 38 
nearby and significantly larger area of land of higher priority for inclusion within the 39 
urban growth boundary; or  40 

Comment [MN19]: redundant - these soils are 
part of the ORS 195.300 group 

Comment [MN20]: This needs to be made clear. 

Comment [MN21]: this "escape hatch" isn't just 
reserved for fourth priority land.  it can apply 
anywhere along the priority chain. 

Comment [MN22]: for this section, it would be 
a mistake to define "land" as meaning an entire 
parcel or tract. this just means - enough land to 
meet the need, and shouldn't be allowed to bring  in 
an entire parcel if that doesn't make sense or isn't 
actually necessary. 
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(b) The land contains a small amount of resource land that is not less than 50 percent 1 
predominantly high value farmland or predominantly made up of prime or unique farm 2 
soils and the land is completely surrounded by land of higher priority for inclusion into 3 
the urban growth boundary.  4 

(4) For purposes of subsections (2)(c) and (d) and section (3) of this rule, 5 

(a) Areas that are similarly situated and that have similar soils may be grouped together and 6 
studied as a single unit of land.  Provided, however, that soils of lower agricultural or forest 7 
capability may not be grouped with soils of higher capability in a way that would subvert the 8 
intent of the subsection (2) priorities.  9 

(b) Notwithstanding the foregoing, where a local government initiated the evaluation 10 
or amendment of its UGB prior to January 1, 2016, where the analysis involves more than 11 
one parcel or area within a particular priority category for which circumstances are the same, 12 
these parcels or areas may be considered and evaluated as a single group. 13 

(c) When determining predominant capability classification system or the predominant 14 
cubic site class of the subject land, “predominantly” means the capability or site class making 15 
up the greatest percentage of the area of the land.  16 

(a) When evaluating the agricultural or forest capability of land within a study area, “land” 17 
means the land in a tract as defined at ORS 215.010.  18 

(b) When determining whether the land is predominantly made up of prime or unique farm 19 
soils “predominantly” means at least 50 percent of a subject lot, parcel or tract. 20 

(5) With respect to subsection (1)(a) of this rule, a local government must assume that vacant or 21 
partially vacant land in a particular priority category is “suitable” to satisfy a need deficiency 22 
identified in OAR 660-024-0050(4) or OAR 660-024-0065(3) unless it demonstrates that the 23 
land cannot satisfy the specified need, or that its capacity to meet the need must be reduced, 24 
based on one or more of the conditions described in subsections (a) through (e) of this section:  25 

(a) With respect to needed industrial uses only, the land is an existing lot or parcel that is 26 
smaller than five acres in size. Existing parcelization, lot sizes or development patterns of the 27 
land make the land unsuitable for an identified need, or require that the development capacity 28 
of the lands be forecast at a lower level over the planning period than for unconstrained 29 
lands;  30 

(b) The land would qualify for exclusion from the preliminary study area under the factors in 31 
OAR 660-024-0065(4) but the local government declined to exclude it pending more detailed 32 
analysis under this (the priorities) rule. In evaluating this land, the local government must 33 
determine that those factors either require that the development capacity be forecast at a 34 
lower level over the planning period than for unconstrained land, or that no development 35 
capacity should be forecast with respect to the need;  36 

Comment [MN23]: redundant - included in HVF 
definition 

Comment [MN24]: switch subsections (3) and 
(4)? 

Comment [MN25]: no longer necessary, defined 
within (3) 

Comment [MN26]: Different concept that 
allows reasonable study areas, similar to current 
rule but with sideboards.  Dont' use parcel concept, 
explained below. 

Comment [MN27]: Escape hatch for cities that 
have already initiated. 

Comment [MN28]: In this case, predominantly 
cannot mean 50 percent.  we could have 35% Class 
1, 40% Class 2, 25% Class 6 - with no one class 
making up a majority. 

Formatted: Indent: Left:  0"

Comment [MN29]:  I don't think the 
lot/parcel/tract concept works.  Cities would be left 
with a patchwork quilt of different priorities they'd 
have to string together.  Other problems: 
  
Tracts can be manipulated, and can be much too 
large to paint an accurate picture of the 
resource.  True also for parcels to a lesser extent. 
 
Also - cities don't have a great way to know the legal 
lot/parcel status of property unless the land has 
been platted 
 
And- sometimes only part of a  tract or parcel will be 
in the study area.   

Comment [MN30]: I'm not even sure what (b) 
means, since it allows this to be calculated two 
different ways.  It can't say both lot/parcel and 
tract...it has to be one or the other. 

Comment [MN31]: this condition does NOT 
render the land "unsuitable" it only reduces 
capacity.  For residential, HB 2254 clearly intended 
that lands with reduced capacity be brought into 
the UGB - this provision would subvert that since it 
would allow the city to leave it out of the UGB.   

Comment [MN32]: this is unaccpetable, it's 
completely open ended and vague, a blank check - it 
need s to spell out exactly what this means.  and 
most of it's unnecessary and /or contradiicts other 
parts of this rule.  
For residential, the parcelization issue has already 
been resolved via OAR 660-024-0065(8) - the land is 
suitable, and must be included.   ...

Comment [MN33]:  The situation for residential 
lands has already been resolved via OAR 660-024-
0065(8) - this land is suitable, and must be included.   
 ...

Comment [MN34]: again - this is contemplating 
that the land WILL be included in the UGB, but 
forecast at a lower capacity.  but this function of a 
declaration that land is not "suitable" is that it gets ...
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(c) The land is committed to a public use, or to a private cemetery, airport, school, or church 1 
use or semi-public use that is not reasonably likely to be discontinued during the planning 2 
period, for example, land within the boundaries of a public use airport or within an area 3 
governed by compatibility requirements for public use airports described in OAR 660-013-4 
0080.;  5 

(d) The land is over 25% slope, or with respect to needed industrial uses only, the property is 6 
over 15% slope, as measured in the manner described in OAR 660-024-0065(7)(a). 7 

(e) The land is subject to a conservation easement described in ORS 271.715 that prohibits 8 
urban development. 9 

(6) Pursuant to section (1)(c), if the amount of suitable land in a particular priority category 10 
under section (2) exceeds the amount necessary to satisfy the need deficiency, the local 11 
government must choose which land in that priority to include in the UGB by first applying the 12 
Boundary Location Factors of Goal 14 and then applying applicable criteria in the acknowledged 13 
comprehensive plan and land use regulations acknowledged prior to initiation of the UGB 14 
amendment. The local government may not apply local comprehensive plan criteria that 15 
contradict the requirements of the Boundary Location Factors of Goal 14. The Goal 14 Boundary 16 
Location Factors are not independent criteria; when the factors are applied to compare alternative 17 
boundary locations and to determine the UGB location the local government must show that it 18 
considered and balanced all the factors.  19 

(7) The local government must apply the Goal 14 Location Factors in coordination with 20 
service providers and state agencies, including the Oregon Department of Transportation 21 
with respect to Factor 2 regarding impacts on the state transportation system, and the Oregon 22 
Department of Fish and Wildlife with respect to Factor 3 regarding environmental 23 
consequences. “Coordination” includes timely notice to agencies and service providers and 24 
consideration of any recommended evaluation methodologies. 25 

(8) In applying Goal 14 Boundary Location Factor 2 to evaluate alternative locations under 26 
section (6), the local government must compare relative costs, advantages and disadvantages 27 
of alternative UGB expansion areas with respect to the provision of public facilities and 28 
services needed to urbanize alternative boundary locations. For purposes of this section, the 29 
term “public facilities and services” means water, sanitary sewer, storm water management, 30 
fire protection, and transportation facilities. The evaluation and comparison under Location 31 
Factor 2 must consider:  32 

(a) The impacts to existing water, sanitary sewer, storm water, fire protection, and 33 
transportation facilities that serve nearby areas already inside the UGB;  34 

(b) The capacity of existing public facilities and services to serve areas already inside the 35 
UGB as well as areas proposed for addition to the UGB; and  36 

(c) The need for new transportation facilities, such as highways and other roadways, 37 
interchanges, arterials and collectors, additional travel lanes, other major improvements 38 
on existing roadways and, for urban areas of 25,000 or more, the provision of public 39 

Comment [MN35]: there is no definition for 
semi-public use - when this langauge was proposed 
by Eugene/1KF we were clear that this is an 
unacceptable term that needs to be narrowed. 

Comment [MN36]: should be 15% - what is the 
5% based on?  we have already submitted evidence 
of major industrial development on slopes over 5%.  
furthermore, not all industrial uses require the same 
site characteristics.  The proposed 5% slope 
represents a major policy departure from past 
practice and will lead to the unnecessary loss of 
farmland.  

Comment [MN37]: Fire protection is also 
necessary. 
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transit service.  1 

(9) The adopted findings for UGB adoption or amendment must describe or map all of the 2 
alternative areas evaluated in the boundary location alternatives analysis.  3 
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 DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT 
DIVISION 24 

URBAN GROWTH BOUNDARIES 
Draft new rules to implement ORS 197A.320 – Preliminary Version 2 

Note to RAC: current “location” rules at OAR 660-024-0060 would be modified to apply only to Metro. New 
study area and location rules (0065 and 0067, below) would be added to division 24 to implement requirements of 
ORS 197A.320 with respect to the traditional process. This draft would replace the draft issued September 15. 

 

1 
 

660-024-0065 1 
Establishment of Study Area to Evaluate Land for Inclusion in the UGB 2 
 3 
(1) When considering a UGB amendment to accommodate a need deficit identified in OAR 660-4 
024-0050(4), a local government outside of Metro must determine which land to add to the UGB 5 
by evaluating alternative locations within a “study area” established pursuant to this rule. To 6 
establish the study area, the local government must first identify a “preliminary study area” 7 
which shall not include land within a different UGB or within the corporate limits of a city that is 8 
within a different UGB.  The preliminary study area shall include:  9 

(a)  All lands in the local government’s acknowledged urban reserve, if any; 10 

(b) All lands that are within the following distance from the acknowledged UGB:  11 

(A) For local governments with a UGB population less than 10,000: one-half mile; 12 

(B) For local governments with a UGB population equal to or greater than 10,000: one 13 
mile; 14 

(c) All exception areas that are within the following distance from the acknowledged UGB 15 
provided they are contiguous to an exception area that includes land within the distance 16 
specified in subsection (b):  17 

(A) For local governments with a UGB population less than 10,000: one mile; 18 

(B) For local governments with a UGB population equal to or greater than 10,000: one 19 
and one half miles; 20 

(d) At the discretion of the local government, the preliminary study area may include land 21 
that is beyond the distance specified in subsections (b) and (c).  22 

(2) A local government that initiated the evaluation or amendment of its UGB prior to January 1, 23 
2016, may choose to identify a preliminary study area applying the standard in this section rather 24 
than section (1). For such local governments, the preliminary study area shall consist of:  25 

(a) All land adjacent to the acknowledged UGB, including all land in the vicinity of the UGB 26 
that has a reasonable potential to satisfy the identified need deficiency, and 27 

(b) All land in the local government’s acknowledged urban reserve established under OAR 28 
Chapter 660, division 21, if applicable. 29 
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(3) When the primary purpose for expansion of the UGB is to accommodate a particular 1 
industrial use that requires specific site characteristics, or to accommodate a public facility that 2 
requires specific site characteristics, and the site characteristics may be found in only a small 3 
number of locations, the preliminary study area may be limited to those locations within the 4 
distance described in section (1) or (2), whichever is appropriate, that have or could be improved 5 
to provide the required site characteristics. Site characteristics may include but are not limited to 6 
size, topography and proximity. For purposes of this section: 7 

(a) The definition of “site characteristics” in OAR 660-009-0005(11) applies for purposes of 8 
identifying a particular industrial use.   9 

(b) A “public facility” may include a facility necessary for public sewer, water, storm water, 10 
transportation, parks, schools, or fire protection.  11 

(4)  The local government may exclude land from the preliminary study area if it determines that: 12 

(a) Based on the standards in section (7) of this rule, it is impracticable to provide necessary 13 
public facilities or services to the land;  14 

(b) The land is subject to significant development hazards, due to a risk of: 15 

(A) Landslides: the land consists of a landslide deposit or scarp flank that is described 16 
and mapped on the Statewide Landslide Information Database for Oregon (SLIDO) 17 
Release 3.2 Geodatabase published by the Oregon Department of Geology and Mineral 18 
Industries (DOGAMI) December, 2014, provided that the deposit or scarp flank in the 19 
data source is mapped at a scale of 1:40,000 or finer;  20 

Concern/question: Are all landslide deposits or scarp flanks created equal?  What 21 
is a significant landslide?  22 

(B) Flooding, including inundation during storm surges: the land is within the Floodway 23 
or Special Flood Hazard Area (SFHA) identified on the applicable Flood Insurance Rate 24 
Map (FIRM);  25 

(C) Tsunamis: the land is within a tsunami inundation zone established pursuant to ORS 26 
455.446; 27 

(c) The land consists of a significant scenic, natural, cultural or recreational resource 28 
described in this subsection: 29 

(A) Lands that are designated on an acknowledged comprehensive plan prior to 30 
initiation of the UGB amendment, or that are mapped on a published state or federal 31 
inventory at a scale sufficient to determine its location for purposes of this rule, as:  32 
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(i) Critical or essential habitat for a species listed by a state or federal agency as 1 
threatened or endangered;  2 

(ii) Core habitat for Greater Sage Grouse; or 3 

(iii) Big game winter range or migration corridors; 4 

Concern/question:  What about portions of such areas that may be compromised 5 
by the configuration of the adjacent urban area?  Are there areas that may be 6 
pinched by urban uses and other nonresource land uses?  Notches in urban areas? 7 
Should allow for carve outs of conflicted parts of such areas.  8 

 9 

(B) Federal Wild and Scenic Rivers and State Scenic Waterways, including Related 10 
Adjacent Lands described by ORS 390.805, as mapped by the applicable state or federal 11 
agency responsible for the scenic program; 12 

Concern/question:  What about situations where suitable lands for urbanization 13 
may exist on both sides of a designated waterway?  Are there any such situations?  14 
If so, can protection exist within an urban area with use of such tools as setbacks, 15 
design standards, etc.? 16 

(C) Designated Natural Areas on the Oregon State Register of Natural Heritage 17 
Resources;  18 

(D) Aquatic areas subject to Statewide Planning Goal 16 that are in a Natural or 19 
Conservation management unit designated in an acknowledged comprehensive plan; 20 

(E) Lands subject to acknowledged comprehensive plan provisions that implement 21 
Statewide Planning Goal 17, Coastal Shoreland, Use Requirement 1; 22 

(F) Lands subject to acknowledged comprehensive plan provisions that implement 23 
Statewide Planning Goal 18, Implementation Requirement 2; or  24 

 (d) The land is owned by the federal government and managed primarily for rural uses. 25 

Concern/question:  What are rural uses?  Farm, forest, recreational development…? 26 

 (5) After excluding land from the preliminary study area under section (4), the local 27 
government must adjust the area, if necessary, so that it includes an amount of land that is at 28 
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least twice the amount of land needed for the deficiency determined under OAR 660-024-1 
0050(4) [ALT: or, if applicable, twice the particular land need described in section (3)].  2 

(6) For purposes of evaluating the priority of land under OAR 660-024-0067, the “study area” 3 
shall consist of all land that is included in the preliminary study area described in section (2) of 4 
this rule after adjustments to the area based on sections (3) through (5).  5 

(7) For purposes of subsection (4)(a), the local government may consider it impracticable to 6 
provide necessary public facilities or services to the following lands:  7 

(a) Contiguous areas of at least five acres where 75 percent or more of the land has a slope of 8 
25 percent or greater. Slope shall be measured as the increase in elevation divided by the 9 
horizontal distance at maximum ten-foot contour intervals;  10 

(b) Land that is isolated from existing service networks by physical, topographic, or other 11 
impediments to service provision such that it is impracticable to provide necessary facilities 12 
or services to the land within the planning period. The local government’s determination 13 
shall be based on an evaluation of:  14 

(A) The likely amount of development that could occur on the land within the planning 15 
period;  16 

(B) The likely cost of facilities and services; and,  17 

(C) Any substantial evidence collected by or presented to the local government regarding 18 
how similarly situated land in the region has, or has not, developed over time. 19 

(c)  As used in this section, “impediments to service provision” may include but are not 20 
limited to: 21 

 (A) Major rivers or other water bodies that would require new bridge crossings to serve 22 
planned urban development; 23 

(B) Topographic features such as canyons or ridges with slopes exceeding 40 per cent 24 
and vertical relief of greater than 80 feet;  25 

(C) Freeways, rail lines, or other restricted access corridors that would require new grade 26 
separated crossings to serve planned urban development;  27 

(D) Significant scenic, natural, cultural or recreational resources on an acknowledged 28 
plan inventory and subject protection measures under the plan or implementing 29 
regulations [ALT: or on a published state or federal inventory] that would prohibit or 30 
substantially impede the placement or construction of necessary public facilities and 31 
services. 32 
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(8) Land may not be excluded from the preliminary study area based on a finding of 1 
impracticability that is primarily a result of existing development patterns. However, a local 2 
government may forecast development capacity as follows:  3 

(a) Existing lots or parcels greater than one acre but less than two acres may be assumed to 4 
have an aggregate development capacity of two units per acre.     5 

(b) Existing vacant lots or parcels one acre or less may be assumed to have a development 6 
capacity of one unit.  7 

(9) Notwithstanding OAR 660-024-0050(4) and section (1) of this rule, except during periodic 8 
review or other legislative review of the UGB, the local government may approve an application 9 
under ORS 197.610 to 197.625 for a UGB amendment to add an amount of land less than 10 
necessary to satisfy the land need deficiency determined under OAR 660-024-0050(4), provided 11 
the amendment complies with all other applicable requirements.  12 

(10) Lands included within a UGB pursuant to section (3) to provide for a particular industrial 13 
use, or a particular public facility, must be planned and zoned for the intended use and must 14 
remain planned and zoned for that use unless the local government removes the land from the 15 
UGB. 16 

OAR 660-024-0067  17 
Evaluation of Land in the Study Area for Inclusion in the UGB; Priorities  18 

(1) When considering a UGB amendment, a local government outside of Metro must decide 19 
which land to add to the UGB by evaluating all land in the study area determined under OAR 20 
660-024-0065, as follows:  21 

(a) Beginning with the highest priority category of land described in section (2) of this rule, 22 
the local government must apply section (5) to determine which land in that priority category 23 
is suitable to satisfy the need deficiency determined under OAR 660-024-0050 and select as 24 
much of the land as necessary to satisfy the need.  25 

(b) If the amount of suitable land in the first priority category in section (2) is not sufficient to 26 
satisfy all the identified need deficiency, the local government must apply section (5) to 27 
determine which land in the next priority is suitable and must select as much of the suitable 28 
land in that priority as necessary to satisfy the need. The local government must proceed in 29 
this manner until all the land need is satisfied.  30 

(c) If the amount of suitable land in a particular priority category in section (2) exceeds 31 
the amount necessary to satisfy the need deficiency, the local government must choose 32 
which land in that priority to include in the UGB by applying the criteria in section (6) of 33 
this rule.  34 

(2) Priority of Land for inclusion in a UGB:  35 
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(a) First Priority – Urban reserve, exception land, and nonresource land. Lands in the study 1 
area that meet the description in paragraphs (A) through (C) of this subsection are of equal 2 
(first) priority:  3 

(A) Land designated as an urban reserve under OAR chapter 660, division 21, in an 4 
acknowledged comprehensive plan; 5 

(B) Land that is subject to an acknowledged exception under ORS 197.732; and  6 

(C) Land that is nonresource land.  7 

(b) Second Priority – Marginal Land: land within the study area that is designated as 8 
marginal land under ORS 197.247 (1991 Edition) in the acknowledged comprehensive plan.  9 

(c) Third Priority – Farm or forest land that is not predominantly high value farm land: land 10 
within the study area that is designated for agriculture or forest uses in the acknowledged 11 
comprehensive plan and that is not predominantly high-value farmland as defined in ORS 12 
195.300, or that does not consist predominantly of prime or unique soils as determined by the 13 
United States Department of Agriculture Natural Resources Conservation Service. In 14 
selecting as much of the suitable land as necessary to satisfy the need, the local government 15 
must use the predominant capability classification system or the predominant cubic site class, 16 
as appropriate for the acknowledged comprehensive plan designation, to select lower 17 
capability or cubic site class lands first.  18 

Concern/question:  Should there be the same protection afforded to prime forest land?  19 
The USDA defines prime forestland to be lands capable of producing 85 cubic feet per 20 
acre per year of certain tree species. 21 

(d) Fourth Priority – Agricultural land that is predominantly high value farmland: land within 22 
the study area that is designated as agricultural land in an acknowledged comprehensive plan 23 
and is predominantly high value farmland as defined in ORS 195.300(10). A local 24 
government may not select land that is predominantly made up of prime or unique farm soils, 25 
as defined by the United States Department of Agriculture Natural Resources Conservation 26 
Service, unless there is an insufficient amount of other land to satisfy its land need.  27 
 28 

(3) Notwithstanding section (2)(d) of this rule, land that would otherwise be excluded from 29 
a UGB may be included if:  30 

(a) The land contains a small amount of resource land that is not important to the 31 
commercial agricultural enterprise in the area and the land must be included to connect a 32 
nearby and significantly larger area of land of higher priority for inclusion within the 33 
urban growth boundary; or  34 

Concern/question: What is required to determine if land is not important needs to 35 
be better “defined.”  Suggest something such as: 36 
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A determination that land is not important to the commercial agricultural enterprise in 1 
and area shall be based on consideration of influences including but not limited to the: 2 

(a) Capability of sustaining long-term agricultural operations; 3 
(b) Suitability to sustain long-term agricultural operations taking into account: 4 

A. The existence of a large block of agricultural or other resource land with a 5 
concentration or cluster of farms; 6 

B. The adjacent land use pattern, including its location in relation to adjacent 7 
nonfarm uses and the existence of buffers between agricultural operations 8 
and nonfarm uses; 9 

C. The agricultural land use pattern, including parcelization, tenure and 10 
ownership patterns; and 11 

D. The sufficiency of needed agricultural infrastructure in the area. 12 

 13 

(b) The land contains a small amount of resource land that is not predominantly high 14 
value farmland or predominantly made up of prime or unique farm soils and the land is 15 
completely surrounded by land of higher priority for inclusion into the urban growth 16 
boundary.  17 

(4) For purposes of subsections (2)(c) and (d) and section (3) of this rule,  18 

(a) When evaluating the agricultural or forest capability of land within a study area, “land” 19 
means the land in a tract as defined at ORS 215.010.  20 

(b) When determining whether the land is predominantly made up of prime or unique farm 21 
soils “predominantly” means at least 50 percent of a subject lot, or parcel or tract.” 22 

Question/comment:  50/50 does not equate to predominance.  Suggest 51%. 23 

A tract is composed of contiguous lots and/or parcels under the same ownership.  Since 24 
ownership can be changed, tract composition can be manipulated.  Suggest removal of the 25 
term “tract.” 26 

(5) With respect to subsection (1)(a) of this rule, a local government must assume that vacant or 27 
partially vacant land in a particular priority category is “suitable” to satisfy a need deficiency 28 
identified in OAR 660-024-0050(4) or OAR 660-024-0065(3) unless it demonstrates that the 29 
land cannot satisfy the specified need, or that its capacity to meet the need must be reduced, 30 
based on one or more of the conditions described in subsections (a) through (e) of this section:  31 

(a) Existing parcelization, lot sizes or development patterns of the land make the land 32 
unsuitable for an identified need, or require that the development capacity of the lands be 33 
forecast at a lower level over the planning period than for unconstrained lands;  34 
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(b) The land would qualify for exclusion from the preliminary study area under the factors in 1 
OAR 660-024-0065(4) but the local government declined to exclude it pending more detailed 2 
analysis under this (the priorities) rule. In evaluating this land, the local government must 3 
determine that those factors either require that the development capacity be forecast at a 4 
lower level over the planning period than for unconstrained land, or that no development 5 
capacity should be forecast with respect to the need;  6 

(c) The land is committed to a public or semi-public use that is not reasonably likely to be 7 
discontinued during the planning period, for example, land within the boundaries of a public 8 
use airport or within an area governed by compatibility requirements for public use airports 9 
described in OAR 660-013-0080;  10 

(d) The land is over 25% slope, or with respect to needed industrial uses only, the property is 11 
over 5% slope, as measured in the manner described in OAR 660-024-0065(7)(a). 12 

(6) Pursuant to section (1)(c), if the amount of suitable land in a particular priority category 13 
under section (2) exceeds the amount necessary to satisfy the need deficiency, the local 14 
government must choose which land in that priority to include in the UGB by first applying the 15 
Boundary Location Factors of Goal 14 and then applying applicable criteria in the acknowledged 16 
comprehensive plan and land use regulations acknowledged prior to initiation of the UGB 17 
amendment. The local government may not apply local comprehensive plan criteria that 18 
contradict the requirements of the Boundary Location Factors of Goal 14. The Goal 14 Boundary 19 
Location Factors are not independent criteria; when the factors are applied to compare alternative 20 
boundary locations and to determine the UGB location the local government must show that it 21 
considered and balanced all the factors.  22 

(7) The local government must apply the Goal 14 Location Factors in coordination with 23 
service providers and state agencies, including the Oregon Department of Transportation 24 
with respect to Factor 2 regarding impacts on the state transportation system, and the Oregon 25 
Department of Fish and Wildlife with respect to Factor 3 regarding environmental 26 
consequences. “Coordination” includes timely notice to agencies and service providers and 27 
consideration of any recommended evaluation methodologies. 28 

(8) In applying Goal 14 Boundary Location Factor 2 to evaluate alternative locations under 29 
section (6), the local government must compare relative costs, advantages and disadvantages 30 
of alternative UGB expansion areas with respect to the provision of public facilities and 31 
services needed to urbanize alternative boundary locations. For purposes of this section, the 32 
term “public facilities and services” means water, sanitary sewer, storm water management, 33 
and transportation facilities. The evaluation and comparison under Location Factor 2 must 34 
consider:  35 

(a) The impacts to existing water, sanitary sewer, storm water and transportation facilities 36 
that serve nearby areas already inside the UGB;  37 

(b) The capacity of existing public facilities and services to serve areas already inside the 38 
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UGB as well as areas proposed for addition to the UGB; and  1 

(c) The need for new transportation facilities, such as highways and other roadways, 2 
interchanges, arterials and collectors, additional travel lanes, other major improvements 3 
on existing roadways and, for urban areas of 25,000 or more, the provision of public 4 
transit service.  5 

(9) The adopted findings for UGB adoption or amendment must describe or map all of the 6 
alternative areas evaluated in the boundary location alternatives analysis.  7 
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DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT 
DIVISION 38 

URBAN GROWTH BOUNDARIES 
Draft new rules to implement ORS 197A.320 – Preliminary Version 2 

 
OAR 660-038-0160 1 
Establishment of Study Area to Evaluate Land for Inclusion in the UGB 2 

Cities outside of Metro shall comply with this rule and OAR 660-038-0170 when determining 3 
which lands to include within the urban growth boundary in response to a deficit of land to meet 4 
long term needs determined under OAR 660-038-0080 or OAR 660-038-0150, or both. 5 

(1) The city shall determine which land to add to the UGB by evaluating alternative locations 6 
within a “study area” established pursuant to this rule. To establish the study area, the local 7 
government must first identify a “preliminary study area” which shall not include land within 8 
a different UGB or the corporate limits of a city within a different UGB. The preliminary 9 
study area shall include: 10 

(a)  All lands in the city’s acknowledged urban reserve, if any; 11 

(b) All lands that are within the following distance from the acknowledged UGB, except as 12 
provided in subsection (d) of this rule:  13 

(A) For cities with a UGB population less than 10,000: one-half mile; 14 

(B) For cities with a UGB population equal to or greater than 10,000: one mile; 15 

(c) All exception areas that are within the following distance from the acknowledged UGB 16 
provided they are contiguous to an exception area that includes land within the distance 17 
specified in subsection (b): :  18 

(A) For cities with a UGB population less than 10,000: one mile; 19 

(B) For cities with a UGB population equal to or greater than 10,000: one and one half 20 
miles; 21 

(d) At the discretion of the city, land that is beyond the distance specified in subsections (b) 22 
and (c).  23 

(2)  The city may exclude land from the preliminary study area if it determines that: 24 
 25 

(a) Based on the standards in section (5) of this rule, it is impracticable to provide necessary 26 
public facilities or services to the land;  27 

(b) The land is subject to significant development hazards, due to a risk of: 28 

(A) Landslides: The land consists of a landslide deposit or scarp flank that is described 29 
and mapped on the Statewide Landslide Information Database for Oregon (SLIDO) 30 
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Release 3.2 Geodatabase published by the Oregon Department of Geology and Mineral 1 
Industries (DOGAMI) December, 2014, provided that the deposit or scarp flank in the 2 
data source is mapped at a scale of 1:40,000 or finer;   3 

Concern/question: Are all landslide deposits or scarp flanks created equal?  What 4 
is a significant landslide?  5 

(B) Flooding, including inundation during storm surges: the land is within the Floodway 6 
or Special Flood Hazard Area (SFHA) identified on the applicable Flood Insurance Rate 7 
Map (FIRM);  8 

(C) Tsunamis: the land is within a tsunami inundation zone established pursuant to ORS 9 
455.446. 10 

(c) The land consists of a significant scenic, natural, cultural or recreational resource 11 
described in this subsection: 12 

(A) Lands that are designated on an acknowledged comprehensive plan prior to initiation 13 
of the UGB amendment, or that are mapped on a published state or federal inventory at a 14 
scale sufficient to determine its location for purposes of this rule, as:  15 

(i) Critical or essential habitat for a species listed by a state or federal agency as 16 
threatened or endangered;  17 

(ii) Core habitat for Greater Sage Grouse; or  18 

(iii) Big game winter range or migration corridors. 19 

Concern/question:  What about portions of such areas that may be compromised 20 
by the configuration of the adjacent urban area?  Are there areas that may be 21 
pinched by urban uses and other nonresource land uses?  Notches in urban areas?   22 
Should allow for carve outs of conflicted parts of such areas.   23 

 (B) Federal Wild and Scenic Rivers and State Scenic Waterways, including Related 24 
Adjacent Lands described by ORS 390.805, as mapped by the applicable state or federal 25 
agency responsible for that scenic program; 26 

Concern/question:  What about situations where suitable lands for urbanization 27 
may exist on both sides of a designated waterway?  Are there any such situations?  28 
If so, can protection exist within an urban area with use of such tools as setbacks, 29 
design standards, etc.? 30 
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(C) Designated Natural Areas on the Oregon State Register of Natural Heritage 1 
Resources;  2 

(D) Aquatic areas subject to Statewide Planning Goal 16 that are in a Natural or 3 
Conservation management unit designated in an acknowledged comprehensive plan; 4 

(E) Lands subject to acknowledged comprehensive plan provisions that implement 5 
Statewide Planning Goal 17, Coastal Shoreland, Use Requirement 1; 6 

(F) Lands subject to acknowledged comprehensive plan provisions that implement 7 
Statewide Planning Goal 18, Implementation Requirement 2.  8 

(d) The land is owned by the federal government and managed primarily for rural uses.  9 

Concern/question:  What are rural uses?  Farm, forest, recreational development…? 10 

 11 

(3) After excluding land from the preliminary study area under section (2), the city must adjust 12 
the study area, if necessary, so that it includes an amount of land that is at least twice the amount 13 
of land needed for the combined need deficiency determined under OAR 660-038-0080 and 14 
OAR 660-038-0150. 15 

(4) For purposes of evaluating the priority of land under OAR 660-038-0170, the “study area” 16 
shall consist of all land that is included in the preliminary study area described in section (1) of 17 
this rule, after adjustments to the area based on sections (2) and (3). 18 

(5) For purposes of subsection (4)(a), the city may consider it impracticable to provide necessary 19 
public facilities or services to the following lands:  20 

(a) Contiguous areas of at least five acres where 75 percent or more of the land has a slope of 21 
25 percent or greater. Slope shall be measured as the increase in elevation divided by the 22 
horizontal distance at maximum ten-foot contour intervals;  23 

(b) Lands requiring the construction of a new freeway interchange, overpass, underpass, or 24 
similar improvement to accommodate planned urban development providing such 25 
improvement is not currently identified in the Statewide Transportation Improvement 26 
Program (STIP) for construction within the planning period;  27 

(c) Land that is isolated from existing service networks by physical, topographic, or other 28 
impediments to service provision such that it is impracticable to provide necessary facilities 29 
or services to the land within the planning period. The city’s determination shall be based on 30 
an evaluation of:  31 
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(A) The likely amount of development that could occur on the land within the planning 1 
period;  2 

(B) The likely cost of facilities and services; and,  3 

(C) Any substantial evidence collected by or presented to the city regarding how 4 
similarly situated land in the region has, or has not, developed over time. 5 

(d)  As used in this section, “impediments to service provision” may include but are not 6 
limited to: 7 

 (A) Major rivers or other water bodies that would require new bridge crossings to serve 8 
planned urban development; 9 

(B) Topographic features such as canyons or ridges with slopes exceeding 40 per cent 10 
and vertical relief of greater than 80 feet;  11 

(C) Freeways, rail lines, or other restricted access corridors that would require new grade 12 
separated crossings to serve planned urban development;  13 

(D) Significant scenic, natural, cultural or recreational resources on an acknowledged plan 14 
inventory and subject protection measures under the plan or implementing regulations that 15 
would prohibit or substantially impede the placement or construction of necessary public 16 
facilities and services.  17 

(6) When a city that has a population of 10,000 or more evaluates or amends its urban growth 18 
boundary using a method described in this division, the city must notify districts and counties 19 
that have territory within the study area  as required by ORS 197A.315 and meet other applicable 20 
requirements in that statute.   21 

OAR 660-038-0170 22 
Evaluation of Land in the Study Area for Inclusion in the UGB; Priorities 23 

(1) When considering a UGB amendment, a city outside of Metro must decide which land to add 24 
to the UGB by evaluating all land in the study area determined under OAR 660-038-0160, as 25 
follows:   26 

(a) Beginning with the highest priority category of land described in section (2), the city must 27 
apply section (5) of this rule to determine which land in that priority category is suitable to 28 
satisfy the need deficiency determined under OAR 660-038-0080 and OAR 660-038-0150  29 
and select as much of the land as necessary to satisfy the need. 30 

(b) If the amount of suitable land in the first priority category is not adequate to satisfy the 31 
identified need deficiency, a city must apply section (5) to determine which land in the next 32 
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priority is suitable and select as much of the land in that priority as necessary to satisfy the 1 
need. The city must proceed in this manner until all the land need is satisfied.  2 

(c) If the amount of suitable land in a particular priority category in section (2) exceeds the 3 
amount necessary to satisfy the need deficiency, the city must choose which land in that 4 
priority to include in the UGB by applying the criteria in section (6) of this rule.  5 

(2) Priority of Land for inclusion in a UGB:  6 

(a) First Priority – Urban reserve, exception land, and nonresource land: Lands in the study 7 
area that meet the description in paragraphs (A) through (C) of this subsection are of equal 8 
(first) priority:  9 

(A) Land designated as an urban reserve under OAR chapter 660, division 21, in an 10 
acknowledged comprehensive plan; 11 

(B) Land that is subject to an acknowledged exception under ORS 197.732; and  12 

(C) Land that is nonresource land.  13 

(b) Second Priority – Marginal Land:   land within the study area that is designated as 14 
marginal land under ORS 197.247 (1991 Edition) in the acknowledged comprehensive plan. 15 

(c) Third Priority – Farm or Forest land that is not predominantly high value farm land:  land 16 
within the study area that is designated for agriculture or forest uses in the acknowledged 17 
comprehensive plan that is not predominantly high-value farmland, as defined in ORS 18 
195.300, or that does not consist predominantly of prime or unique soils, as determined by 19 
the United States Department of Agriculture Natural Resources Conservation Service In 20 
selecting as much of the suitable land as necessary to satisfy the need, the city must use the 21 
predominant capability classification system or the predominant cubic site class, as 22 
appropriate for the acknowledged comprehensive plan designation, to select lower capability 23 
or cubic site class lands first.  24 

Concern/question:  Should there be the same protection afforded to prime forest land?  25 
The USDA defines prime forestland to be lands capable of producing 85 cubic feet per 26 
acre per year of certain tree species. 27 

 (d) Fourth Priority – Agricultural land that is predominantly high value farmland: land 28 
within the study area that is designated as agricultural land in an acknowledged 29 
comprehensive plan and is predominantly high value farmland as defined in ORS 30 
195.300(10). A city may not select land that is predominantly made up of prime or unique 31 
farm soils, as defined by the United States Department of Agriculture Natural Resources 32 
Conservation Service, unless there is an insufficient amount of other land to satisfy its land 33 
need.   34 
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(3) Notwithstanding section (2)(d) of this rule, land that would otherwise be excluded from an 1 
urban growth boundary may be included if: 2 

(a) The land contains a small amount of resource land that is not important to the commercial 3 
agricultural enterprise in the area and the land must be included to connect a nearby and 4 
significantly larger area of land of higher priority for inclusion within the urban growth 5 
boundary; or 6 

Concern/question: What is required to determine if land is not important needs to 7 
be better “defined.”  Suggest something such as: 8 

A determination that land is not important to the commercial agricultural enterprise in 9 
and area shall be based on consideration of influences including but not limited to the: 10 

(a) Capability of sustaining long-term agricultural operations; 11 
(b) Suitability to sustain long-term agricultural operations taking into account: 12 

A. The existence of a large block of agricultural or other resource land with a 13 
concentration or cluster of farms; 14 

B. The adjacent land use pattern, including its location in relation to adjacent 15 
nonfarm uses and the existence of buffers between agricultural operations 16 
and nonfarm uses; 17 

C. The agricultural land use pattern, including parcelization, tenure and 18 
ownership patterns; and 19 

D. The sufficiency of needed agricultural infrastructure in the area. 20 

 21 

(b) The land contains a small amount of resource land that is not predominantly high value 22 
farmland or predominantly made up of prime or unique farm soils and the land is completely 23 
surrounded by land of higher priority for inclusion into the urban growth boundary. 24 

(4) For purposes of subsections (2)(c) and (d) and section (3) of this rule:   25 

(a) When evaluating the agricultural or forest capability of land within a study area, “land” 26 
means the land in a tract as defined at ORS 215.010.  27 

(b) When determining whether the land is predominantly made up of prime or unique farm 28 
soils “Predominantly” means at least 50 percent of a subject lot, or parcel or tract.” 29 

Question/comment:  50/50 does not equate to predominance.  Suggest 51%. 30 

A tract is composed of contiguous lots and/or parcels under the same ownership.  Since 31 
ownership can be changed, tract composition can be manipulated.  Suggest removal of the 32 
term “tract.” 33 
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(5) With respect to subsection (1)(a) of this rule, a city must assume that vacant or partially 1 
vacant land in a particular priority category is “suitable” to satisfy a need deficiency identified in 2 
OAR 660-024-0050(4) or OAR 660-024-0065(3) unless it demonstrates that the land cannot 3 
satisfy the specified need, or that its capacity to meet the need must be reduced, based on one or 4 
more of the conditions described in subsections (a) through (e) of this section:  5 

(a) Existing parcelization, lot sizes or development patterns of the land make the land 6 
unsuitable for an identified need, or require that the development capacity of the lands be 7 
forecast at a lower level over the planning period than for unconstrained lands;  8 

 (b) The land would qualify for exclusion from the preliminary study area under the factors in 9 
OAR 660-024-0065(4) but the city declined to exclude it pending more detailed analysis 10 
under this (the priorities) rule. In evaluating this land, the city must determine that those 11 
factors either require that the development capacity be forecast at a lower level over the 12 
planning period than for unconstrained land, or that no development capacity should be 13 
forecast with respect to the need;  14 

(c) The land is committed to a public or semi-public use that is not reasonably likely to be 15 
discontinued during the planning period, for example, land within the boundaries of a public 16 
use airport or within an area governed by compatibility requirements for public use airports 17 
described in OAR 660-013-0080;  18 

(d) The land is over 25% slope, or with respect to needed industrial uses only, the property is 19 
over 5% slope, as measured in the manner described in OAR 660-024-0065(7)(a). 20 

(6) As provided in section (1)(c), if the amount of suitable land in a particular priority category 21 
under section (2) exceeds the amount necessary to satisfy the need deficiency, the city must 22 
choose which land in that priority to include in the UGB by first applying the Boundary Location 23 
Factors of Goal 14 and then applying applicable criteria in the acknowledged comprehensive 24 
plan and land use regulations prior to initiation of the UGB evaluation or amendment. The city 25 
may not apply local comprehensive plan criteria that contradict the requirements of the Boundary 26 
Location Factors of Goal 14. The Goal 14 Boundary Location Factors are not independent 27 
criteria; when the factors are applied to compare alternative boundary locations and to determine 28 
the UGB location, the city must show that it considered and balanced all the factors.  29 

(7) The city must apply the Goal 14 Location Factors in coordination with service providers 30 
and state agencies, including the Oregon Department of Transportation with respect to Factor 31 
2 regarding impacts on the state transportation system, and the Oregon Department of Fish 32 
and Wildlife with respect to Factor 3 regarding environmental consequences. “Coordination” 33 
includes timely notice to agencies and service providers and consideration of any 34 
recommended evaluation methodologies. 35 

(8) In applying Goal 14, Boundary Location Factor 2, to evaluate alternative locations under 36 
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section (6), the city must compare relative costs, advantages and disadvantages of alternative 1 
UGB expansion areas with respect to the provision of public facilities and services needed to 2 
urbanize alternative boundary locations. For purposes of this section, the term “public 3 
facilities and services” means water, sanitary sewer, storm water management, and 4 
transportation facilities. The evaluation and comparison under Location Factor 2 must 5 
consider:  6 

(a) The impacts to existing water, sanitary sewer, storm water and transportation facilities 7 
that serve nearby areas already inside the UGB;  8 

(b) The capacity of existing public facilities and services to serve areas already inside the 9 
UGB as well as areas proposed for addition to the UGB; and  10 

(c) The need for new transportation facilities, such as highways and other roadways, 11 
interchanges, arterials and collectors, additional travel lanes, other major improvements 12 
on existing roadways and, for urban areas of 25,000 or more, the provision of public 13 
transit service.  14 

(9) The adopted findings for UGB adoption or amendment must describe or map all of the 15 
alternative areas evaluated in the boundary location alternatives analysis. 16 
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660-024-0065 1 
Establishment of Study Area to Evaluate Land for Inclusion in the UGB 2 
 3 
(1) When considering a UGB amendment to accommodate a need deficit identified in OAR 660-4 
024-0050(4), a local government outside of Metro must determine which land to add to the UGB 5 
by evaluating alternative locations within a “study area” established pursuant to this rule. To 6 
establish the study area, the local government must first identify a “preliminary study area” 7 
which shall not include land within a different UGB or within the corporate limits of a city that is 8 
within a different UGB.  The preliminary study area shall include:  9 

(a)  All lands in the local government’s acknowledged urban reserve, if any; 10 

(b) All lands that are within the following distance from the acknowledged UGB:  11 

(A) For local governments with a UGB population less than 10,000: one-half mile; 12 

(B) For local governments with a UGB population equal to or greater than 10,000: one 13 
mile; 14 

(c) All exception areas that are within the following distance from the acknowledged UGB 15 
provided they are contiguous to an exception area that includes land within the distance 16 
specified in subsection (b):  17 

(A) For local governments with a UGB population less than 10,000: one mile; 18 

(B) For local governments with a UGB population equal to or greater than 10,000: one 19 
and one half miles; 20 

(d) At the discretion of the local government, the preliminary study area may include land 21 
that is beyond the distance specified in subsections (b) and (c).  22 

(2) A local government that initiated the evaluation or amendment of its UGB prior to January 1, 23 
2016, may choose to identify a preliminary study area applying the standard in this section rather 24 
than section (1). For such local governments, the preliminary study area shall consist of:  25 

(a) All land adjacent to the acknowledged UGB, including all land in the vicinity of the UGB 26 
that has a reasonable potential to satisfy the identified need deficiency, and 27 

(b) All land in the local government’s acknowledged urban reserve established under OAR 28 
Chapter 660, division 21, if applicable. 29 
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(3) When the primary purpose for expansion of the UGB is to accommodate a particular 1 
industrial use that requires specific site characteristics, or to accommodate a public facility that 2 
requires specific site characteristics, and the site characteristics may be found in only a small 3 
number of locations, the preliminary study area may be limited to those locations within the 4 
distance described in section (1) or (2), whichever is appropriate, that have or could be improved 5 
to provide the required site characteristics. Site characteristics may include but are not limited to 6 
size, topography and proximity. For purposes of this section: 7 

(a) The definition of “site characteristics” in OAR 660-009-0005(11) applies for purposes of 8 
identifying a particular industrial use.   9 

(b) A “public facility” may include a facility necessary for public sewer, water, storm water, 10 
transportation, parks, schools, or fire protection.  11 

(4)  The local government may exclude land from the preliminary study area if it determines that: 12 

(a) Based on the standards in section (7) of this rule, it is impracticable to provide necessary 13 
public facilities or services to the land;  14 

(b) The land is subject to significant development hazards, due to a risk of: 15 

(A) Landslides: the land consists of a landslide deposit or scarp flank that is described 16 
and mapped on the Statewide Landslide Information Database for Oregon (SLIDO) 17 
Release 3.2 Geodatabase published by the Oregon Department of Geology and Mineral 18 
Industries (DOGAMI) December, 2014, provided that the deposit or scarp flank in the 19 
data source is mapped at a scale of 1:40,000 or finer;  20 

(B) Flooding, including inundation during storm surges: the land is within the Floodway 21 
or Special Flood Hazard Area (SFHA) identified on the applicable Flood Insurance Rate 22 
Map (FIRM);  23 

(C) Tsunamis: the land is within a tsunami inundation zone established pursuant to ORS 24 
455.446; 25 

(c) The land consists of a significant scenic, natural, cultural or recreational resource 26 
described in this subsection: 27 

(A) Lands that are designated on an acknowledged comprehensive plan prior to 28 
initiation of the UGB amendment, or that are mapped on a published state or federal 29 
inventory at a scale sufficient to determine its location for purposes of this rule, as:  30 

(i) Critical or essential habitat for a species listed by a state or federal agency as 31 
threatened or endangered;  32 

Comment [JRV1]: Has DLCD considered an 
opportunity for a city to exclude “all or portions of 
land” if the resource is not fully encumbering the 
land? Or is this the intent of OAR 660-038-
0170(5)(b)? 

Comment [JRV2]: Per Section 7, Subsection 4 of 
HB 2254, “the commission by rule shall determine 
the circumstances in which and the resources to 
which this exclusion will apply to”. ODFW supports a 
city having an opportunity to exclude the resources 
listed in this section, especially given the potential 
conflict when a development action is proposed. 
However, there are situations where these 
resources (i.e., critical/essential habitat, 
state/federal scenic waterways, scenic/recreation 
areas), may be within a UGB is they remain 
protected.  ODFW’s concern is a city not excluding 
and then assuming that these resources/habitats 
are 100% buildable or compatible with urban uses. 
ODFW still strongly recommends an opportunity for 
a second screen with coordination of appropriate 
agencies, where a city may further evaluate these 
resources for compatibility and make the 
determination to exclude prior to finalizing their 
UGB expansion area, or accounting for the 
reduction in buildable land capacity. It seems this 
second screen for excluding the listed resources (as 
proposed in 660-038-0170(5)(b)), would be 
consistent with the direction in HB 2254 for the 
commission to determine the circumstances in 
which the exclusion will apply to.  
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(ii) Core habitat for Greater Sage Grouse; or 1 

(iii) Big game winter range or migration corridors; 2 

(B) Federal Wild and Scenic Rivers and State Scenic Waterways, including Related 3 
Adjacent Lands described by ORS 390.805, as mapped by the applicable state or federal 4 
agency responsible for the scenic program; 5 

(C) Designated Natural Areas on the Oregon State Register of Natural Heritage 6 
Resources;  7 

(D) Aquatic areas subject to Statewide Planning Goal 16 that are in a Natural or 8 
Conservation management unit designated in an acknowledged comprehensive plan; 9 

(E) Lands subject to acknowledged comprehensive plan provisions that implement 10 
Statewide Planning Goal 17, Coastal Shoreland, Use Requirement 1; 11 

(F) Lands subject to acknowledged comprehensive plan provisions that implement 12 
Statewide Planning Goal 18, Implementation Requirement 2; or  13 

 (d) The land is owned by the federal government and managed primarily for rural uses.  14 

(5) After excluding land from the preliminary study area under section (4), the local government 15 
must adjust the area, if necessary, so that it includes an amount of land that is at least twice the 16 
amount of land needed for the deficiency determined under OAR 660-024-0050(4) [ALT: or, if 17 
applicable, twice the particular land need described in section (3)].  18 

(6) For purposes of evaluating the priority of land under OAR 660-024-0067, the “study area” 19 
shall consist of all land that is included in the preliminary study area described in section (2) of 20 
this rule after adjustments to the area based on sections (3) through (5).  21 

(7) For purposes of subsection (4)(a), the local government may consider it impracticable to 22 
provide necessary public facilities or services to the following lands:  23 

(a) Contiguous areas of at least five acres where 75 percent or more of the land has a slope of 24 
25 percent or greater. Slope shall be measured as the increase in elevation divided by the 25 
horizontal distance at maximum ten-foot contour intervals;  26 

(b) Land that is isolated from existing service networks by physical, topographic, or other 27 
impediments to service provision such that it is impracticable to provide necessary facilities 28 
or services to the land within the planning period. The local government’s determination 29 
shall be based on an evaluation of:  30 
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(A) The likely amount of development that could occur on the land within the planning 1 
period;  2 

(B) The likely cost of facilities and services; and,  3 

(C) Any substantial evidence collected by or presented to the local government regarding 4 
how similarly situated land in the region has, or has not, developed over time. 5 

(c)  As used in this section, “impediments to service provision” may include but are not 6 
limited to: 7 

 (A) Major rivers or other water bodies that would require new bridge crossings to serve 8 
planned urban development; 9 

(B) Topographic features such as canyons or ridges with slopes exceeding 40 per cent 10 
and vertical relief of greater than 80 feet;  11 

(C) Freeways, rail lines, or other restricted access corridors that would require new grade 12 
separated crossings to serve planned urban development;  13 

(D) Significant scenic, natural, cultural or recreational resources on an acknowledged 14 
plan inventory and subject protection measures under the plan or implementing 15 
regulations [ALT: or on a published state or federal inventory] that would prohibit or 16 
substantially impede the placement or construction of necessary public facilities and 17 
services. 18 

(8) Land may not be excluded from the preliminary study area based on a finding of 19 
impracticability that is primarily a result of existing development patterns. However, a local 20 
government may forecast development capacity as follows:  21 

(a) Existing lots or parcels greater than one acre but less than two acres may be assumed to 22 
have an aggregate development capacity of two units per acre.     23 

(b) Existing vacant lots or parcels one acre or less may be assumed to have a development 24 
capacity of one unit.  25 

(9) Notwithstanding OAR 660-024-0050(4) and section (1) of this rule, except during periodic 26 
review or other legislative review of the UGB, the local government may approve an application 27 
under ORS 197.610 to 197.625 for a UGB amendment to add an amount of land less than 28 
necessary to satisfy the land need deficiency determined under OAR 660-024-0050(4), provided 29 
the amendment complies with all other applicable requirements.  30 

(10) Lands included within a UGB pursuant to section (3) to provide for a particular industrial 31 
use, or a particular public facility, must be planned and zoned for the intended use and must 32 
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remain planned and zoned for that use unless the local government removes the land from the 1 
UGB. 2 

OAR 660-024-0067  3 
Evaluation of Land in the Study Area for Inclusion in the UGB; Priorities  4 

(1) When considering a UGB amendment, a local government outside of Metro must decide 5 
which land to add to the UGB by evaluating all land in the study area determined under OAR 6 
660-024-0065, as follows:  7 

(a) Beginning with the highest priority category of land described in section (2) of this rule, 8 
the local government must apply section (5) to determine which land in that priority category 9 
is suitable to satisfy the need deficiency determined under OAR 660-024-0050 and select as 10 
much of the land as necessary to satisfy the need.  11 

(b) If the amount of suitable land in the first priority category in section (2) is not sufficient to 12 
satisfy all the identified need deficiency, the local government must apply section (5) to 13 
determine which land in the next priority is suitable and must select as much of the suitable 14 
land in that priority as necessary to satisfy the need. The local government must proceed in 15 
this manner until all the land need is satisfied.  16 

(c) If the amount of suitable land in a particular priority category in section (2) exceeds 17 
the amount necessary to satisfy the need deficiency, the local government must choose 18 
which land in that priority to include in the UGB by applying the criteria in section (6) of 19 
this rule.  20 

(2) Priority of Land for inclusion in a UGB:  21 

(a) First Priority – Urban reserve, exception land, and nonresource land. Lands in the study 22 
area that meet the description in paragraphs (A) through (C) of this subsection are of equal 23 
(first) priority:  24 

(A) Land designated as an urban reserve under OAR chapter 660, division 21, in an 25 
acknowledged comprehensive plan; 26 

(B) Land that is subject to an acknowledged exception under ORS 197.732; and  27 

(C) Land that is nonresource land.  28 

(b) Second Priority – Marginal Land: land within the study area that is designated as 29 
marginal land under ORS 197.247 (1991 Edition) in the acknowledged comprehensive plan.  30 

(c) Third Priority – Farm or forest land that is not predominantly high value farm land: land 31 
within the study area that is designated for agriculture or forest uses in the acknowledged 32 
comprehensive plan and that is not predominantly high-value farmland as defined in ORS 33 
195.300, or that does not consist predominantly of prime or unique soils as determined by the 34 
United States Department of Agriculture Natural Resources Conservation Service. In 35 
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selecting as much of the suitable land as necessary to satisfy the need, the local government 1 
must use the predominant capability classification system or the predominant cubic site class, 2 
as appropriate for the acknowledged comprehensive plan designation, to select lower 3 
capability or cubic site class lands first.  4 

(d) Fourth Priority – Agricultural land that is predominantly high value farmland: land within 5 
the study area that is designated as agricultural land in an acknowledged comprehensive plan 6 
and is predominantly high value farmland as defined in ORS 195.300(10). A local 7 
government may not select land that is predominantly made up of prime or unique farm soils, 8 
as defined by the United States Department of Agriculture Natural Resources Conservation 9 
Service, unless there is an insufficient amount of other land to satisfy its land need.  10 
 11 

(3) Notwithstanding section (2)(d) of this rule, land that would otherwise be excluded from 12 
a UGB may be included if:  13 

(a) The land contains a small amount of resource land that is not important to the 14 
commercial agricultural enterprise in the area and the land must be included to connect a 15 
nearby and significantly larger area of land of higher priority for inclusion within the 16 
urban growth boundary; or  17 

(b) The land contains a small amount of resource land that is not predominantly high 18 
value farmland or predominantly made up of prime or unique farm soils and the land is 19 
completely surrounded by land of higher priority for inclusion into the urban growth 20 
boundary.  21 

(4) For purposes of subsections (2)(c) and (d) and section (3) of this rule,  22 

(a) When evaluating the agricultural or forest capability of land within a study area, “land” 23 
means the land in a tract as defined at ORS 215.010.  24 

(b) When determining whether the land is predominantly made up of prime or unique farm 25 
soils “predominantly” means at least 50 percent of a subject lot, parcel or tract.” 26 

(5) With respect to subsection (1)(a) of this rule, a local government must assume that vacant or 27 
partially vacant land in a particular priority category is “suitable” to satisfy a need deficiency 28 
identified in OAR 660-024-0050(4) or OAR 660-024-0065(3) unless it demonstrates that the 29 
land cannot satisfy the specified need, or that its capacity to meet the need must be reduced, 30 
based on one or more of the conditions described in subsections (a) through (e) of this section:  31 

(a) Existing parcelization, lot sizes or development patterns of the land make the land 32 
unsuitable for an identified need, or require that the development capacity of the lands be 33 
forecast at a lower level over the planning period than for unconstrained lands;  34 

(b) The land would qualify for exclusion from the preliminary study area under the factors in 35 
OAR 660-024-0065(4) but the local government declined to exclude it pending more detailed 36 
analysis under this (the priorities) rule. In evaluating this land, the local government must 37 
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determine that those factors either require that the development capacity be forecast at a 1 
lower level over the planning period than for unconstrained land, or that no development 2 
capacity should be forecast with respect to the need;  3 

(c) The land is committed to a public or semi-public use that is not reasonably likely to be 4 
discontinued during the planning period, for example, land within the boundaries of a public 5 
use airport or within an area governed by compatibility requirements for public use airports 6 
described in OAR 660-013-0080;  7 

(d) The land is over 25% slope, or with respect to needed industrial uses only, the property is 8 
over 5% slope, as measured in the manner described in OAR 660-024-0065(7)(a). 9 

(6) Pursuant to section (1)(c), if the amount of suitable land in a particular priority category 10 
under section (2) exceeds the amount necessary to satisfy the need deficiency, the local 11 
government must choose which land in that priority to include in the UGB by first applying the 12 
Boundary Location Factors of Goal 14 and then applying applicable criteria in the acknowledged 13 
comprehensive plan and land use regulations acknowledged prior to initiation of the UGB 14 
amendment. The local government may not apply local comprehensive plan criteria that 15 
contradict the requirements of the Boundary Location Factors of Goal 14. The Goal 14 Boundary 16 
Location Factors are not independent criteria; when the factors are applied to compare alternative 17 
boundary locations and to determine the UGB location the local government must show that it 18 
considered and balanced all the factors.  19 

(7) The local government must apply the Goal 14 Location Factors in coordination with 20 
service providers and state agencies, including the Oregon Department of Transportation 21 
with respect to Factor 2 regarding impacts on the state transportation system, and the Oregon 22 
Department of Fish and Wildlife with respect to Factor 3 regarding environmental 23 
consequences. “Coordination” includes timely notice to agencies and service providers and 24 
consideration of any recommended evaluation methodologies. 25 

(8) In applying Goal 14 Boundary Location Factor 2 to evaluate alternative locations under 26 
section (6), the local government must compare relative costs, advantages and disadvantages 27 
of alternative UGB expansion areas with respect to the provision of public facilities and 28 
services needed to urbanize alternative boundary locations. For purposes of this section, the 29 
term “public facilities and services” means water, sanitary sewer, storm water management, 30 
and transportation facilities. The evaluation and comparison under Location Factor 2 must 31 
consider:  32 

(a) The impacts to existing water, sanitary sewer, storm water and transportation facilities 33 
that serve nearby areas already inside the UGB;  34 

(b) The capacity of existing public facilities and services to serve areas already inside the 35 
UGB as well as areas proposed for addition to the UGB; and  36 

(c) The need for new transportation facilities, such as highways and other roadways, 37 
interchanges, arterials and collectors, additional travel lanes, other major improvements 38 

Comment [JRV3]: ODFW appreciates and 
supports including some language to address the 
concern of excluding and/or reducing buildable land 
capacity. However, ODFW recommends this section 
be further clarified specific to the coordination on 
habitat resources and how a city would 
evaluate/determine development capacity (with 
respect to conflicting uses/compatibility). Some 
additional coordination language, such as, “If the 
land would qualify for an exclusion under OAR 660-
024-0065(4)(c) or factual information is submitted 
demonstrating that a significant fish and wildlife 
habitat resource is present in the study area, the 
city must coordinate with appropriate wildlife 
management agencies, such as the Oregon 
Department of Fish and Wildlife, with regards to the 
avoidance and minimization of protected species or 
habitats”. Language could also include coordination 
with other appropriate natural resource agencies, 
such as DSL, DEQ and ODA. 

Comment [JRV4]: ODFW appreciates the 
revised language for coordinating on Goal 14. DLCD 
may want to consider additional natural resource 
agencies, such as DSL and DEQ, as well as providing 
further clarification on how a city evaluates 
“environmental consequences”. It is not clear why 
Boundary Location Factor 2 is clarified, yet the other 
Factors are not given that specificity.   
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on existing roadways and, for urban areas of 25,000 or more, the provision of public 1 
transit service.  2 

(9) The adopted findings for UGB adoption or amendment must describe or map all of the 3 
alternative areas evaluated in the boundary location alternatives analysis.  4 
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DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT 
DIVISION 38 

URBAN GROWTH BOUNDARIES 
Draft new rules to implement ORS 197A.320 – Preliminary Version 2 

 
OAR 660-038-0160 1 
Establishment of Study Area to Evaluate Land for Inclusion in the UGB 2 

Cities outside of Metro shall comply with this rule and OAR 660-038-0170 when determining 3 
which lands to include within the urban growth boundary in response to a deficit of land to meet 4 
long term needs determined under OAR 660-038-0080 or OAR 660-038-0150, or both. 5 

(1) The city shall determine which land to add to the UGB by evaluating alternative locations 6 
within a “study area” established pursuant to this rule. To establish the study area, the local 7 
government must first identify a “preliminary study area” which shall not include land within 8 
a different UGB or the corporate limits of a city within a different UGB. The preliminary 9 
study area shall include: 10 

(a)  All lands in the city’s acknowledged urban reserve, if any; 11 

(b) All lands that are within the following distance from the acknowledged UGB, except as 12 
provided in subsection (d) of this rule:  13 

(A) For cities with a UGB population less than 10,000: one-half mile; 14 

(B) For cities with a UGB population equal to or greater than 10,000: one mile; 15 

(c) All exception areas that are within the following distance from the acknowledged UGB 16 
provided they are contiguous to an exception area that includes land within the distance 17 
specified in subsection (b): :  18 

(A) For cities with a UGB population less than 10,000: one mile; 19 

(B) For cities with a UGB population equal to or greater than 10,000: one and one half 20 
miles; 21 

(d) At the discretion of the city, land that is beyond the distance specified in subsections (b) 22 
and (c).  23 

(2)  The city may exclude land from the preliminary study area if it determines that: 24 
 25 

(a) Based on the standards in section (5) of this rule, it is impracticable to provide necessary 26 
public facilities or services to the land;  27 

(b) The land is subject to significant development hazards, due to a risk of: 28 

(A) Landslides: The land consists of a landslide deposit or scarp flank that is described 29 
and mapped on the Statewide Landslide Information Database for Oregon (SLIDO) 30 

Comment [JRV1]: Has DLCD considered an 
opportunity for a city to exclude “all or portions of 
land” if the resource is not fully encumbering the 
land? Or is this the intent of OAR 660-038-
0170(5)(b)?  

December 3-4, 2015 - LCDC Salem 
Agenda Item 4, Attachment H



 
 

2 
 

Release 3.2 Geodatabase published by the Oregon Department of Geology and Mineral 1 
Industries (DOGAMI) December, 2014, provided that the deposit or scarp flank in the 2 
data source is mapped at a scale of 1:40,000 or finer;   3 

(B) Flooding, including inundation during storm surges: the land is within the Floodway 4 
or Special Flood Hazard Area (SFHA) identified on the applicable Flood Insurance Rate 5 
Map (FIRM);  6 

(C) Tsunamis: the land is within a tsunami inundation zone established pursuant to ORS 7 
455.446. 8 

(c) The land consists of a significant scenic, natural, cultural or recreational resource 9 
described in this subsection: 10 

(A) Lands that are designated on an acknowledged comprehensive plan prior to initiation 11 
of the UGB amendment, or that are mapped on a published state or federal inventory at a 12 
scale sufficient to determine its location for purposes of this rule, as:  13 

(i) Critical or essential habitat for a species listed by a state or federal agency as 14 
threatened or endangered;  15 

(ii) Core habitat for Greater Sage Grouse; or  16 

(iii) Big game winter range or migration corridors. 17 

 (B) Federal Wild and Scenic Rivers and State Scenic Waterways, including Related 18 
Adjacent Lands described by ORS 390.805, as mapped by the applicable state or federal 19 
agency responsible for that scenic program; 20 

(C) Designated Natural Areas on the Oregon State Register of Natural Heritage 21 
Resources;  22 

(D) Aquatic areas subject to Statewide Planning Goal 16 that are in a Natural or 23 
Conservation management unit designated in an acknowledged comprehensive plan; 24 

(E) Lands subject to acknowledged comprehensive plan provisions that implement 25 
Statewide Planning Goal 17, Coastal Shoreland, Use Requirement 1; 26 

(F) Lands subject to acknowledged comprehensive plan provisions that implement 27 
Statewide Planning Goal 18, Implementation Requirement 2.  28 

(d) The land is owned by the federal government and managed primarily for rural uses.     29 

Comment [JRV2]: Per Section 7, Subsection 4 of 
HB 2254, “the commission by rule shall determine 
the circumstances in which and the resources to 
which this exclusion will apply to”. ODFW supports a 
city having an opportunity to exclude the resources 
listed in this section, especially given the potential 
conflict when a development action is proposed. 
However, there are situations where these 
resources (i.e., critical/essential habitat, 
state/federal scenic waterways, scenic/recreation 
areas), may be within a UGB is they remain 
protected.  ODFW’s concern is a city not excluding 
and then assuming that these resources/habitats 
are 100% buildable or compatible with urban uses. 
ODFW still strongly recommends an opportunity for 
a second screen with coordination of appropriate 
agencies, where a city may further evaluate these 
resources for compatibility and make the 
determination to exclude prior to finalizing their 
UGB expansion area, or accounting for the 
reduction in buildable land capacity. It seems this 
second screen for excluding the listed resources (as 
proposed in 660-038-0170(5)(b)), would be 
consistent with the direction in HB 2254 for the 
commission to determine the circumstances in 
which the exclusion will apply to.  
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(3) After excluding land from the preliminary study area under section (2), the city must adjust 1 
the study area, if necessary, so that it includes an amount of land that is at least twice the amount 2 
of land needed for the combined need deficiency determined under OAR 660-038-0080 and 3 
OAR 660-038-0150. 4 

(4) For purposes of evaluating the priority of land under OAR 660-038-0170, the “study area” 5 
shall consist of all land that is included in the preliminary study area described in section (1) of 6 
this rule, after adjustments to the area based on sections (2) and (3). 7 

(5) For purposes of subsection (4)(a), the city may consider it impracticable to provide necessary 8 
public facilities or services to the following lands:  9 

(a) Contiguous areas of at least five acres where 75 percent or more of the land has a slope of 10 
25 percent or greater. Slope shall be measured as the increase in elevation divided by the 11 
horizontal distance at maximum ten-foot contour intervals;  12 

(b) Lands requiring the construction of a new freeway interchange, overpass, underpass, or 13 
similar improvement to accommodate planned urban development providing such 14 
improvement is not currently identified in the Statewide Transportation Improvement 15 
Program (STIP) for construction within the planning period;  16 

(c) Land that is isolated from existing service networks by physical, topographic, or other 17 
impediments to service provision such that it is impracticable to provide necessary facilities 18 
or services to the land within the planning period. The city’s determination shall be based on 19 
an evaluation of:  20 

(A) The likely amount of development that could occur on the land within the planning 21 
period;  22 

(B) The likely cost of facilities and services; and,  23 

(C) Any substantial evidence collected by or presented to the city regarding how 24 
similarly situated land in the region has, or has not, developed over time. 25 

(d)  As used in this section, “impediments to service provision” may include but are not 26 
limited to: 27 

 (A) Major rivers or other water bodies that would require new bridge crossings to serve 28 
planned urban development; 29 

(B) Topographic features such as canyons or ridges with slopes exceeding 40 per cent 30 
and vertical relief of greater than 80 feet;  31 

(C) Freeways, rail lines, or other restricted access corridors that would require new grade 32 
separated crossings to serve planned urban development;  33 
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(D) Significant scenic, natural, cultural or recreational resources on an acknowledged plan 1 
inventory and subject protection measures under the plan or implementing regulations that 2 
would prohibit or substantially impede the placement or construction of necessary public 3 
facilities and services.  4 

(6) When a city that has a population of 10,000 or more evaluates or amends its urban growth 5 
boundary using a method described in this division, the city must notify districts and counties 6 
that have territory within the study area  as required by ORS 197A.315 and meet other applicable 7 
requirements in that statute.   8 

OAR 660-038-0170 9 
Evaluation of Land in the Study Area for Inclusion in the UGB; Priorities 10 

(1) When considering a UGB amendment, a city outside of Metro must decide which land to add 11 
to the UGB by evaluating all land in the study area determined under OAR 660-038-0160, as 12 
follows:   13 

(a) Beginning with the highest priority category of land described in section (2), the city must 14 
apply section (5) of this rule to determine which land in that priority category is suitable to 15 
satisfy the need deficiency determined under OAR 660-038-0080 and OAR 660-038-0150  16 
and select as much of the land as necessary to satisfy the need. 17 

(b) If the amount of suitable land in the first priority category is not adequate to satisfy the 18 
identified need deficiency, a city must apply section (5) to determine which land in the next 19 
priority is suitable and select as much of the land in that priority as necessary to satisfy the 20 
need. The city must proceed in this manner until all the land need is satisfied.  21 

(c) If the amount of suitable land in a particular priority category in section (2) exceeds the 22 
amount necessary to satisfy the need deficiency, the city must choose which land in that 23 
priority to include in the UGB by applying the criteria in section (6) of this rule.  24 

(2) Priority of Land for inclusion in a UGB:  25 

(a) First Priority – Urban reserve, exception land, and nonresource land: Lands in the study 26 
area that meet the description in paragraphs (A) through (C) of this subsection are of equal 27 
(first) priority:  28 

(A) Land designated as an urban reserve under OAR chapter 660, division 21, in an 29 
acknowledged comprehensive plan; 30 

(B) Land that is subject to an acknowledged exception under ORS 197.732; and  31 

(C) Land that is nonresource land.  32 
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(b) Second Priority – Marginal Land:   land within the study area that is designated as 1 
marginal land under ORS 197.247 (1991 Edition) in the acknowledged comprehensive plan. 2 

(c) Third Priority – Farm or Forest land that is not predominantly high value farm land:  land 3 
within the study area that is designated for agriculture or forest uses in the acknowledged 4 
comprehensive plan that is not predominantly high-value farmland, as defined in ORS 5 
195.300, or that does not consist predominantly of prime or unique soils, as determined by 6 
the United States Department of Agriculture Natural Resources Conservation Service In 7 
selecting as much of the suitable land as necessary to satisfy the need, the city must use the 8 
predominant capability classification system or the predominant cubic site class, as 9 
appropriate for the acknowledged comprehensive plan designation, to select lower capability 10 
or cubic site class lands first.  11 

 (d) Fourth Priority – Agricultural land that is predominantly high value farmland: land 12 
within the study area that is designated as agricultural land in an acknowledged 13 
comprehensive plan and is predominantly high value farmland as defined in ORS 14 
195.300(10). A city may not select land that is predominantly made up of prime or unique 15 
farm soils, as defined by the United States Department of Agriculture Natural Resources 16 
Conservation Service, unless there is an insufficient amount of other land to satisfy its land 17 
need.   18 

(3) Notwithstanding section (2)(d) of this rule, land that would otherwise be excluded from an 19 
urban growth boundary may be included if: 20 

(a) The land contains a small amount of resource land that is not important to the commercial 21 
agricultural enterprise in the area and the land must be included to connect a nearby and 22 
significantly larger area of land of higher priority for inclusion within the urban growth 23 
boundary; or 24 

(b) The land contains a small amount of resource land that is not predominantly high value 25 
farmland or predominantly made up of prime or unique farm soils and the land is completely 26 
surrounded by land of higher priority for inclusion into the urban growth boundary. 27 

(4) For purposes of subsections (2)(c) and (d) and section (3) of this rule:   28 

(a) When evaluating the agricultural or forest capability of land within a study area, “land” 29 
means the land in a tract as defined at ORS 215.010.  30 

(b) When determining whether the land is predominantly made up of prime or unique farm 31 
soils “Predominantly” means at least 50 percent of a subject lot, parcel or tract.” 32 

 33 
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(5) With respect to subsection (1)(a) of this rule, a city must assume that vacant or partially 1 
vacant land in a particular priority category is “suitable” to satisfy a need deficiency identified in 2 
OAR 660-024-0050(4) or OAR 660-024-0065(3) unless it demonstrates that the land cannot 3 
satisfy the specified need, or that its capacity to meet the need must be reduced, based on one or 4 
more of the conditions described in subsections (a) through (e) of this section:  5 

(a) Existing parcelization, lot sizes or development patterns of the land make the land 6 
unsuitable for an identified need, or require that the development capacity of the lands be 7 
forecast at a lower level over the planning period than for unconstrained lands;  8 

 (b) The land would qualify for exclusion from the preliminary study area under the factors in 9 
OAR 660-024-0065(4) but the city declined to exclude it pending more detailed analysis 10 
under this (the priorities) rule. In evaluating this land, the city must determine that those 11 
factors either require that the development capacity be forecast at a lower level over the 12 
planning period than for unconstrained land, or that no development capacity should be 13 
forecast with respect to the need;  14 

(c) The land is committed to a public or semi-public use that is not reasonably likely to be 15 
discontinued during the planning period, for example, land within the boundaries of a public 16 
use airport or within an area governed by compatibility requirements for public use airports 17 
described in OAR 660-013-0080;  18 

(d) The land is over 25% slope, or with respect to needed industrial uses only, the property is 19 
over 5% slope, as measured in the manner described in OAR 660-024-0065(7)(a). 20 

(6) As provided in section (1)(c), if the amount of suitable land in a particular priority category 21 
under section (2) exceeds the amount necessary to satisfy the need deficiency, the city must 22 
choose which land in that priority to include in the UGB by first applying the Boundary Location 23 
Factors of Goal 14 and then applying applicable criteria in the acknowledged comprehensive 24 
plan and land use regulations prior to initiation of the UGB evaluation or amendment. The city 25 
may not apply local comprehensive plan criteria that contradict the requirements of the Boundary 26 
Location Factors of Goal 14. The Goal 14 Boundary Location Factors are not independent 27 
criteria; when the factors are applied to compare alternative boundary locations and to determine 28 
the UGB location, the city must show that it considered and balanced all the factors.  29 

(7) The city must apply the Goal 14 Location Factors in coordination with service providers 30 
and state agencies, including the Oregon Department of Transportation with respect to Factor 31 
2 regarding impacts on the state transportation system, and the Oregon Department of Fish 32 
and Wildlife with respect to Factor 3 regarding environmental consequences. “Coordination” 33 
includes timely notice to agencies and service providers and consideration of any 34 
recommended evaluation methodologies. 35 

(8) In applying Goal 14, Boundary Location Factor 2, to evaluate alternative locations under 36 

Comment [JRV3]: ODFW appreciates and 
supports including some language to address the 
concern of excluding and/or reducing buildable land 
capacity. However, ODFW recommends this section 
be further clarified specific to the coordination on 
habitat resources and how a city would 
evaluate/determine development capacity (with 
respect to conflicting uses/compatibility). Some 
additional coordination language, such as, “If the 
land would qualify for an exclusion under OAR 660-
024-0065(4)(c) or factual information is submitted 
demonstrating that a significant fish and wildlife 
habitat resource is present in the study area, the 
city must coordinate with appropriate wildlife 
management agencies, such as the Oregon 
Department of Fish and Wildlife, with regards to the 
avoidance and minimization of protected species or 
habitats”. Language could also include coordination 
with other appropriate natural resource agencies, 
such as DSL, DEQ and ODA.  

Comment [JRV4]: ODFW appreciates the 
revised language for coordinating on Goal 14. DLCD 
may want to consider additional natural resource 
agencies, such as DSL and DEQ, as well as providing 
further clarification on how a city evaluates 
“environmental consequences”. It is not clear why 
Boundary Location Factor 2 is clarified, yet the other 
Factors are not given that specificity.   

December 3-4, 2015 - LCDC Salem 
Agenda Item 4, Attachment H



 
 

7 
 

section (6), the city must compare relative costs, advantages and disadvantages of alternative 1 
UGB expansion areas with respect to the provision of public facilities and services needed to 2 
urbanize alternative boundary locations. For purposes of this section, the term “public 3 
facilities and services” means water, sanitary sewer, storm water management, and 4 
transportation facilities. The evaluation and comparison under Location Factor 2 must 5 
consider:  6 

(a) The impacts to existing water, sanitary sewer, storm water and transportation facilities 7 
that serve nearby areas already inside the UGB;  8 

(b) The capacity of existing public facilities and services to serve areas already inside the 9 
UGB as well as areas proposed for addition to the UGB; and  10 

(c) The need for new transportation facilities, such as highways and other roadways, 11 
interchanges, arterials and collectors, additional travel lanes, other major improvements 12 
on existing roadways and, for urban areas of 25,000 or more, the provision of public 13 
transit service.  14 

(9) The adopted findings for UGB adoption or amendment must describe or map all of the 15 
alternative areas evaluated in the boundary location alternatives analysis. 16 
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HB2254/197A.300-325 RAC and DLCD Staff 
And the Land Conservation and Development Commission 
c/o Cassaria Taylor 
Department of Land Conservation and Development 
635 Capitol Street NE, Suite 150 
Salem, Oregon  97301-2540 
 
Re:  Comments on the 9/10/15 draft Division 38 and Division 24 rules; 
and proposed location rule changes of 11/05/2015. 
 
 
The Department of State Lands (DSL) appreciates being included as a member of the Division 
38 Rules Advisory Committee (RAC) and the opportunity to make comment on this rule making 
effort.  DSL provides the following comments on the 9/10/2015 draft Division 38 rules, 
proposed changes to Division 24 rules and supporting documents.  These comments are in 
addition to the comments that were previously provided on the 8/20/2015 version of these draft 
rules to the RAC, Department of Land Conservation and Development (DLCD) and Land 
Conservation and Development Commission (LCDC). 
 
Wetlands Policy in Oregon 
 
It is the policy of the State of Oregon to promote the protection, conservation and best use of 
wetland resources, their functions and values.  This is accomplished by integrating and 
coordinating statewide planning goals, local comprehensive plans, and state and federal 
regulatory programs.  Further, it is the policy of this State to promote the protection of wetland 
values on private lands by developing and using public recognition programs, incentives and 
other nonregulatory actions (196.672(1) & (9)). 
 
The Legislature found that wetlands serve multiple valuable functions as listed in ORS 
196.668.  These findings continue to be supported and augmented through scientific studies.  
Examples of functions that may contribute the most to the resilience and livability of urban and 
urbanizing areas include: 
• Flood delay and retention – flow may be slowed and capacity provided to decrease flood 

risk to the built environment; 
• Water quality – wetlands may improve multiple factors contributing to water quality; 
• Carbon sequestration; and 
• Contribute to habitat and migration corridors for birds, wildlife and fish. 
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Goal 5 Products for Wetlands and Waterways 
 
In keeping with the above policy and findings, DSL recognizes the established Statewide 
Planning Goal 5 procedures as vital to promote the protection, conservation and best use of 
this State’s wetland and water resources.  The Goal 5 related products important in advanced 
planning for wetlands and waters (Goal 5 products) are: 

• The Local Wetland Inventory (LWI) with the associated functional assessment protocol, 
• Locally Significant Wetland (LSW) determination, and 
• The Riparian Corridor Inventory. 

 
The integration of these inventory and assessment findings earlier in the Urban Growth 
Boundary (UGB) planning process gives planners and the public tools to evaluate the UGB 
study area for serviceability and impracticability.  This leads to more accurate, appropriate, and 
informed development plans.  The inventory process includes public outreach that allows 
further opportunity to increase resident awareness of, and input into local growth plans. 
 
The LWI and associated products support planning at many levels.  Advanced planning of 
appropriate locations for possible mitigation opportunities allows for increased wetland function 
where it may be of most value within UGBs.  Additionally, early planning for strategic mitigation 
locations increases the likelihood that appropriate mitigation may be available to compensate 
for development in wetlands.  This may increase capacity and surety in the permit process, 
allowing future development to proceed more easily.  Planned mitigation opportunities within a 
UGB may also decrease pressure to locate mitigation on farmland. 
 
When locations appropriately coincide, existing wetlands and mitigation wetlands may be 
incorporated to expand Greenway areas.  This increases the safety and aesthetics of 
pedestrian, recreation and transportation corridors.  The Goal 5 wetlands and waters products 
also assist planning for sustainability.  For example, these products may assist in locating 
appropriate areas to reduce flood risk through increasing wetland capacity.  Similarly, water 
quality may be improved through strategic restoration, mitigation or buffer locations, or by 
maintaining existing high functioning or special wetlands. 
 
DSL also supports the completion of Goal 5 products because, while Counties have carried out 
Goal 5 compliance work, the inventory used to identify the location of wetlands, the National 
Wetland Inventory (NWI), has certain limitations that make it a blunt instrument for planning 
and permitting applications.  For example, the NWI does not map farmed wetlands, and 
because of the scale of the work many wetlands are absent from the inventory.  There is also 
no assessment of wetland functions and values associated with the NWI, and therefore a 
determination of significance cannot be made per 141-086-0300 through 141-086-0350. 
 
Currently, the main triggers for Goal 5 work are when cities enter periodic review (Division 25 
as amended by HB3282) and, to a lesser extent, during UGB expansion (Division 24 and via 
HB2254, Division 38).  DSL recognizes the benefits to wetlands and waters of this state when 
local governments undertake the creation and adoption of Goal 5 products. 
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To the extent possible DSL favors rule language that encourages compliance with Goal 5 and 
completion of Goal 5 wetlands and waters products and other Goal 5 related work tasks during 
UGB expansion and periodic review by cities that have attained a population size of 10,000 or 
more. 
 
DSL Comments on Division 38 & 24 draft rules 
 
Please find comments on the draft Division 38 rules below.  These comments also apply to the 
draft changes in the Division 24 rules, to the extent that the draft Division 38 language was 
inserted into the Division 24 rules. 
 
660-038-0020(12)(c):  While this language is similar to 660-024-0020(1)(c), both rules 
discourage the completion of wetlands and waters related Goal 5 products within existing 
UGBs.  Since UGB expansion is accomplished in response to increased population size, many 
cities whose population has grown above 10,000 have not previously completed the Goal 5 
products within the original UGB.  These cities would benefit from the completion of Goal 5 
products for the original and proposed UGB during the UGB expansion evaluation period.  
Access to more accurate information about the locations and functions of wetlands and waters 
in both UGB areas, provides better estimates for buildable land inventories (BLIs), 
serviceability, and impracticability.  The availability of more accurate information also may 
increase the quality of public outreach and comments during the planning process.  These 
measures bolster the provisions set forth in 660-038-0000(3)(b) – (f). 
 
660-038-0020(14):  This draft rule, and potentially rules drafted in response to HB 3282, may 
limit periodic review.  The Division 38 language states that “A city…is not required to 
commence periodic review…” with two provisions.  The revised language at the end of this 
section references the OAR 660-025 rules for an … “alternate means to ensure that the … city 
comply with the statewide land use planning goals…”  This change appears to be an 
improvement over the previous draft language.  However, it is unclear if, or how, the Division 
25 “alternate means” will ensure the completion of the Goal 5 wetlands and waters products. 
This section also is unclear regarding what compels the initiation of periodic review.  This 
seems particularly important in light of changes that may be made to Division 25 rules.  Please 
discuss the “alternate means” and initiation of periodic review with the RAC at the 11/18/2015 
meeting so the RAC may be able to better comment on this draft language. 
 
660-038-0070(3):  DSL has questions about the language regarding the release of the 
requirement that cities identify lands encumbered with easements or deeded restrictions during 
the buildable lands inventory task.  While to some extent such encumbrances may be taken 
into account later in the process through the adjustment allowed in 660-038-0160(2), ultimately 
it is important that these encumbered lands be identified.  Both DSL’s proprietary and 
Removal-Fill programs use such instruments to identify limitations or allowances of use on 
certain properties.  DSL understands that the identification and appropriate treatment of 
encumbered properties brought into a UGB will occur later, outside of the UGB expansion 
process.  However, DSL has the expectation, as a property owner, that all property owners will 
be notified early in the proposed UGB expansion process.  Often DSL does not receive such 
notification. 
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660-038-0170(9), (10)(a) [now in -0170(8)] and 038-0210:  DSL agrees with the decision of 
DLCD staff to reinstall “storm water management” in the definition of “public facilities and 
services.”  Sanitary sewers are not a replacement for storm water management.  While these 
two services overlap, urbanizing areas benefit when storm water management takes many 
forms beyond the sanitary sewer system.  In many cities the capacity of the sanitary sewer 
systems can be overwhelmed by the volume of water during some storm events resulting in 
decreased water quality.  Wetlands perform the functions of flood delay, “desynchronization,” 
slowing and storage all of which may dampen storm surges into built treatment facilities.  
Wetlands may also function to assist with water quality at such times that sanitary sewers are 
overwhelmed by flood events. 
 
660-038-0180(4):  DSL provides several comments on this section. 
1. Regarding, “If factual information is submitted demonstrating that a Goal 5 resource site…” 

a. The public and agencies must be notified of the UGB expansion, and asked to comment 
specifically about “Goal 5 resource sites” in order to submit this information.  DSL often 
does not get noticed when cities begin the UGB expansion process.  Please provide 
cities with a process to ensure public, agencies and property owners are properly 
noticed.  While some notification is required in 660-038-0020(13), this direction is 
insufficient to direct the timing or notification of State agencies with regard to the 
presence of Goal 5 resources. 

b. Cities and Counties already have access to the USFWS NWI, the USDA NRCS hydric 
soils, the USGS national hydrography dataset and other resources that are 
recommended for use for a rough estimate of the presence of wetlands and waters 
resources within the UGB study area.  This information is “factual information” that 
DLCD may consider in rule or guidance for this step. 

2. Regarding the definition of “impact area” that includes “significant Goal 5 resource:” 
a. For wetlands the only method to determine the “significance” of, or designate a wetland 

as, “significant,” is to go through the LWI and LSW process.  In the past DSL staff have 
had questions from planners and DLCD staff regarding the presence of “significant” 
wetlands in areas where no LWI, and therefore no significance determination, had been 
completed.  The word “significant” may have meaning for other Goal 5 resources; 
however, for wetlands this word is a source of confusion when planners only have the 
NWI.  This example illustrates the benefit of completing Goal 5 wetland and water 
products at the beginning of the UGB expansion process. 

b. Until the LWI and LSW are completed, cities have to depend upon the less accurate 
resources listed above in #1b.  Generally, wetlands and waterways are better protected 
within UGBs once the city has completed and adopted the related Goal 5 products and 
protective ordinances.  Therefore, generally, from the protection standpoint, and aside 
from the potential effects from urbanization, it may be beneficial for the wetlands and 
waters resources, and for the city, if these resources are brought into the UGB.  
However, for consideration of 660-038-0170, actively farmed wetlands (again, not 
mapped on the NWI) may be better left out of the UGB to be maintained as farmland. 

 
660-024-0065(4)(c)(A):  As stated above, the NWI is not created at a scale to accurately 
locate wetland boundaries for the purpose of urban area planning.  Also, there is no 
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determination of significance associated with the NWI.  Again, the Goal 5 products are 
important for accurate and proactive planning for wetlands and waterways. 
 
Additional Comments on related documentation 
 
The 9/10/2015 LCDC policy agenda for the 9/24-25/2015 LCDC meeting, Item III.A.4.: The 
staff comments include two policy elements for future review; the replacement of periodic 
review and changes to the Goal 5 requirements for cities undertaking UGB expansion under 
the proposed Division 38 rules.  Similarly, agenda Item III.B.1., regarding HB 3282 and the 
related change in statutory language in 197.629(7) states that the LCDC may approve a 
periodic review work program limited to only the changes required on remand.  DSL would 
welcome the opportunity to serve on a technical or rule advisory committee, or to provide 
comment on proposed rule changes in regard to HB3282-based changes to periodic review 
(Division 25) rules, and any changes to Goal 5 requirements (Division 23).  DSL favors the 
active support of Goal 5 wetlands and waterways related work tasks when a city has attained a 
population of 10,000.  Further, DSL discourages limitations upon the completion of Goal 5 
products during the UGB expansion process or by limiting Goal 5 compliance during periodic 
review. 
 
 
DSL recognizes the benefits of a streamlined UGB expansion process and supports this effort.  
To that end, DSL staff is actively engaged in developing improvements to the Statewide 
Planning Goal 5 wetland inventory and assessment processes.  DSL looks forward to 
continued engagement and cooperation with DLCD staff in the incorporation and facilitation of 
natural resource planning in UGB expansion and other related planning efforts. 
 
 
Sincerely, 
 
 
 
Jevra Brown 
Aquatic Resource Planner 
Department of State Lands 
OAR 660-038 RAC Member 
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Oregon Department of Agriculture 
Recommended Amendments to Division 24 Draft 
November 18, 2015 
 
 
FOURTH PRIORITY LANDS - NEEDS REQUIREMENT TO SELECT 
POOREST SOILS FIRST 
 
660-024-0067(2)(d) Fourth priority lands 
 
Recommend addition to end of paragraph:  
 

In selecting which high-value lands to include to satisfy the 
need, the city must use the predominant agricultural capability 
classification system to select lower capability lands first. 

 
 
GOAL 14 & LOCAL CRITERIA - CLARIFY THEY DO NOT TRUMP 
SOIL CLASS 
 
660-024-0067(7)  Description of how to apply Goal 14 and local 
criteria  
 
Recommend the following addition to end of paragraph:  
 

The criteria in this section may not be used to select lands 
having higher capability or cubic site class ahead of lands 
having lower capability or cubic site class. 

 
 
SOIL STUDY AREA - SAME CRITERIA FOR ANY SIZE OF AREA 
(TO PREVENT GERRYMANDERING) 
 
660-0067(4)(a)  OPTION 1  Recommend: 
 

“Areas of land [DELETE: (a) not larger than 200 acres, or (b) 
larger than 200 acres] that are similarly situated and have 
similar soils, may be grouped together and studied as a single 
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unit of land; provided, however, that soils of lower agricultural or 
forest capability may not be grouped with soils of higher 
capability in a manner inconsistent with the intent of section (2) 
of this rule which establishes that higher capability resource 
lands are the last priority for inclusion in a UGB. 

 
 
DEFINITION OF "PREDOMINANTLY" - CAN'T BE 50 PERCENT 
FOR SOIL CLASS TEST 
 
660-0067(4)(c)  OPTION 1   Recommend: 
 

(c) When determining whether the land is predominantly high-
value farmland, or predominantly prime or unique, [DELETE: or 
when using the predominant capability classification system or 
the predominant cubic site class of the subject land,] 
"predominantly" means more than 50 percent. 

 
Addition of:  
(d) When determining the predominant capability classification 
system or the predominant cubic site class of the subject land, 
"predominantly" means comprising the greatest percentage of 
the area of land. 
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1000 FRIENDS NOTES & SUGGESTED CHANGES - DIVISION 24 
 
 
*** NOTE: We support all of ODA’s requested changes – they are repeated at the end *** 

 

660-02400065(1)(c) – Study area.  Correction needed to ensure that urban reserves and non-
resource lands are treated the same as exception lands. These are all first priority lands. 
 
(c) All exception areasfirst priority lands as defined in OAR 660-025-0067(2)(a) that are within 
the following distance from the acknowledged UGB provided they are contiguous withto an 
exception first priorityarea that includes lands that are within the distance specified in 
subsection (b): 
 
660-24-0065(4)(b)(A) – Landslides.  The SLIDO database does not map known landslide risks.  
It maps known historic slide areas, which may have happened in prehistoric times.  The SLIDO 
website is clear that this mapping is appropriate for regional planning only, and is not a substitute 
for a site specific analysis - that's what's needed to determine whether there is a real risk today.  
The website states that SLIDO data should not be used to make legally binding decisions. 
 
Also, many risks can be mitigated with construction techniques - there's no need to exclude the 
lands.  Most of Springfield's Thurston Hills is on a SLIDO historic landslide, for example.   
Again this is where a site-specific analysis comes in.  Moreover, the SLIDO database is far from 
complete, it is not a study of all Oregon, but a compilation of existing data.  The way the rule is 
written now, there is no way for cities to consider real risks that are in unmapped areas, no matter 
how compelling the data may be. 
 
(A) Landslides: substantial evidence demonstrates that the land is subject to risk of landslide that 
cannot be mitigated using commonly accepted construction techniques the land consists of a 
landslide deposit or scarp flank that is described and mapped on the Statewide Landslide 
Information Database for Oregon (SLIDO) Release3.2 Geodatabase published by the Oregon 
Department of Geology and Mineral Industries (DOGAMI) December 2014, provided that the 
deposit or scarp flank in the data source is mapped at a scale of 1:40,000 or finer; 
 
660-24-0065(4)(c))A)(i) – Critical and essential habitat.  These terms must be clearly defined.  
Our understanding is that “critical habitat” is a federal concept only.  State essential habitat has 
not been mapped statewide, but is defined in OAR 635-415-0025.  However, there are three 
categories of essential habitat, and only one is so significant that urbanization must be avoided.   
Category 1 is the only type of state essential habitat that requires avoidance.  Category 2 can be 
mitigated, and Category 3 is not in limited supply. 

 
(i) Federally designated critical habitat, or essential habitat Category 1 as defined in OAR 635-
415-0025(1),Critical or essential habitat for a species listed by a state or federal agency as 
threatened or endangered; 
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660-24-0065(4)(c))A)(iii) – Big game range & migration corridors. We cannot rely on county 
or state determinations of Goal 5 protections for rural land, to tell us whether or not a resource is 
significant enough to warrant sacrificing farmland.  That's because a county would not have 
evaluated that question in an ESEE analysis, since rural land by definition is not going to be 
urbanized.   A county’s decision to protect big game range by limiting rural parcel sizes (for 
example), doesn't constitute a decision that the resource is so "significant" that we must avoid 
urbanizing it forever. The proposed draft is not sufficient as a substitute for a Goal 14 ESEE 
analysis.  We suggest having cities consult with ODFW to determine the appropriate course of 
action with these resources.   

 
(iii) Big game winter range or migration corridors, when a finding has been made by the Oregon 
Dept. of Fish and Wildlife, in consultation with the Oregon Dept. of Agriculture, that the area 
should not be urbanized; 

660-024-0065(5) – Study area adjustment.  If the study area needs to be expanded, cities 
should be directed to add any adjacent first priority lands first. 

 (5) After excluding land from the preliminary study area under section (4), the city must adjust 
the area, if necessary, so that it includes an amount of land that is at least twice the amount of 
land needed for the deficiency determined under OAR 660-024-0050(4), [ALT: or, if applicable, 
twice the particular land need described in section (3)]. Such adjustment shall be made by 
expanding the distance specified under the applicable section (1) or (2) and applying section (4) 
to the expanded area.  When expanding the study area, all contiguous first priority lands as 
defined in OAR 660-024-0067(2)(a) that are within ½ mile of the preliminary study area 
boundary must be included, before resorting to lower priority lands. 

660-024-0065(6) – Adding back land to study area for park use. There should be text added 
here to require consideration of excluded land for park use. The commission asked for this.  

(6) For purposes of evaluating the priority of land under OAR 660-024-0067, the “study area” 
shall consist of all land that is included in the preliminary study area described in section (2) of 
this rule after adjustments to the area based on sections (3) through (5). Provided, however, that 
when the UGB expansion includes land for park use: 

(a) Land excluded from the study area under subsections (4)(a) through (4)(c) shall 
nevertheless be evaluated for park use. 

(b) The local government is not required to select land described under subsection (6)(a) 
to meet a specific need identified in an adopted parks master plan that: 

(A) Requires a public facility or service that the local government has determined 
would be impracticable to extend to the land under subsection (4)(a); 

(B) Requires a site that is not subject to a development hazard risk that the local 
government has determined exists on the land under subsection (4)(b); or 
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(C) Would be incompatible with the long-term preservation of a significant 
scenic, natural, cultural or recreational resource that the local government has 
identified under subsection (4)(c). 

660-024-0065(7)(a) – 25% slope.  This needs a sideboard to prevent gerrymandering and 
exclusion of a flatter area just because it's next to a steep site.  The way it's written now, a 20-
acre flat area could be excluded just by combining it with an adjacent 60-acre hillside.  

(a) Contiguous areas of at least five acres where 75 percent or more of the land has a slope of 25 
percent or greater, provided the areas do not contain any contiguous portions larger than five 
acres that are less than 25 percent slope. Slope shall be measured as the increase in elevation 
divided by the horizontal distance at maximum ten-foot contour intervals; 

660-024-0065(8) – Exception lands capacity.  In the interests of clarity and consistency, delete 
this language and refer to -0067(6). 

(8) Land may not be excluded from the preliminary study area based on a finding of 
impracticability that is primarily a result of existing development patterns. However, a city may 
forecast development capacity in accordance with OAR 660-024-0067(6). as follows: 

(a) Existing lots or parcels greater than one acre but less than two acres may be assumed to 
have an aggregate development capacity of two units per acre. 

(b) Existing vacant lots or parcels one acre or less may be assumed to have a development 
capacity of one unit. 

660-024-0067(5) – Determination of suitability.  Per the RAC meeting discussion, this section 
needs to be solely about lands that are deemed unsuitable and so will not be included in the 
UGB. 

(5) With respect to subsection (1)(a) of this rule, a local government must may assume that 
vacant or partially vacant land in a particular priority category is not “suitable” to satisfy a 
need deficiency identified in OAR 660-024-0050(4) or OAR 660-024-0065(3) unless only if it 
demonstrates that the land cannot satisfy the specified need, or that its capacity to meet the need 
must be reduced, based on one or more of the conditions described in subsections (a) through 
(fe) of this section:  

(a) Existing parcelization, lot sizes or development patterns of the land make the land 
unsuitable for an identified need, or require that the development capacity of the lands be 
forecast at a lower level over the planning period than for unconstrained lands;  

(a) The land is, or would be upon inclusion in the UGB, subject to natural resources 
protections under Statewide Planning Goals 5, 6, 15, 16, 17 or 18 that prohibit urban 
development, and it cannot meet any other identified need for public facilities, such as 
public sewer, water, storm water, transportation, parks, schools, or fire protection.  

(b) The land would qualify for exclusion from the preliminary study area under the 
factors in OAR 660-024-0065(4) but the local government declined to exclude it pending 
more detailed analysis under this (the priorities) rule. In evaluating this land, the local 
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government must determine that those factors either require that the development 
capacity be forecast at a lower level over the planning period than for unconstrained 
land, or that no development capacity should be forecast with respect to the need;  

 (c) The land is committed to a public use, or to a private cemetery, airport, school, 
or church useor semi-public use that is not reasonably likely to be discontinued 
during the planning period, including but not limited to land within the boundaries of 
a public use airport or within an area governed by compatibility requirements for 
public use airports described in OAR 660-013-0080; 

(d) With respect to needed industrial uses only, the land is over 10 percent slope, as 
measured in the manner described in OAR 660-038-0160(5), or and is an existing lot 
or parcel that is smaller than 5 acres in size, or both. 

(e) With respect to a particular industrial use or public facility, the land does not 
have, and cannot be improved to provide, one or more of the specific site 
characteristics required by the use. For purposes of this section: 

(a)  The definition of “site characteristic” in OAR 660-009-0005(11) applies 
for purposes of a particular industrial use. 

(b)  A “public facility” may include a facility necessary for public sewer, 
water, storm water, transportation, parks, schools, or fire protection. Site 
characteristics for a public facility may include but are not limited to size, 
topography and proximity. 

(f) The land is subject to a conservation easement described in ORS 271.715 that 
prohibits urban development. 

660-024-0067(6) – Continued use of reduced exception lands capacity.   We don’t think 
there is a good rationale for the continued use of reduced capacity beyond the original 14-
year period.  Consistent with the statute (ORS 197A.302(5)) and one of the key rationales 
behind creating this process, cities should get these lands served and that will facilitate their 
development.  

(6) For lands added to the UGB to provide for residential uses: 

 (a) Existing lots or parcels one acre or less may be assumed to have a development 
capacity of one dwelling unit per lot or parcel. Existing lots or parcels greater than 
one acre but less than two acres shall be assumed to have an aggregate development 
capacity of two dwelling units per acre. 

(b) In any subsequent review of a UGB pursuant to this division, the city may use a 
development assumption for land described subsection (a) of this section for a period 
of 14 years from the date the lands were added to the UGB. 
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Oregon Department of Agriculture 

Recommended Amendments to Division 24 Draft 

November 18, 2015 

 

 

FOURTH PRIORITY LANDS - NEEDS REQUIREMENT TO SELECT 
POOREST SOILS FIRST 

660-024-0067(2)(d) Fourth priority lands 

Recommend addition to end of paragraph:  

In selecting which high-value lands to include to satisfy the need, the 
city must use the predominant agricultural capability classification 
system to select lower capability lands first. 

 

 

GOAL 14 & LOCAL CRITERIA - CLARIFY THEY DO NOT TRUMP SOIL 
CLASS 

660-024-0067(7)  Description of how to apply Goal 14 and local criteria  

Recommend the following addition to end of paragraph:  

The criteria in this section may not be used to select lands having 
higher capability or cubic site class ahead of lands having lower 
capability or cubic site class. 
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SOIL STUDY AREA - SAME CRITERIA FOR ANY SIZE OF AREA (TO 
PREVENT GERRYMANDERING) 

660-0067(4)(a)  OPTION 1  Recommend: 

 

“Areas of land [DELETE: (a) not larger than 200 acres, or (b) larger 
than 200 acres] that are similarly situated and have similar soils, may 
be grouped together and studied as a single unit of land; provided, 
however, that soils of lower agricultural or forest capability may not be 
grouped with soils of higher capability in a manner inconsistent with 
the intent of section (2) of this rule which establishes that higher 
capability resource lands are the last priority for inclusion in a UGB. 

 

DEFINITION OF "PREDOMINANTLY" - CAN'T BE 50 PERCENT FOR 
SOIL CLASS TEST 

660-0067(4)(c)  OPTION 1   Recommend: 

 (c) When determining whether the land is predominantly high-value 
farmland, or predominantly prime or unique, [DELETE: or when using 
the predominant capability classification system or the predominant 
cubic site class of the subject land,] "predominantly" means more 
than 50 percent. 

Addition of:  

(d) When determining the predominant capability classification 
system or the predominant cubic site class of the subject land, 
"predominantly" means comprising the greatest percentage of the 
area of land.  
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1000 FRIENDS NOTES & SUGGESTED CHANGES - DIVISION 38 
 
 
660-038-0040(2)(b) – Mobile home classification.  We understand that mobile homes 
can occur both on individual lots and within a mobile homes park, and available census 
data does not distinguish between these situations.   
 
Even though some are sited on individual lots, we think that mobile homes should be 
treated as medium density, not strictly for density reasons, but also as a reflection of the 
type of housing people need.  Mobile homes, even when on individual lots, are generally 
chosen because they are much less expensive. Therefore, a city with a higher percentage 
of mobiles is probably a city with a higher need for affordable housing types.  Going 
forward, denser housing types are going to be the most affordable, and so we dont want 
to shortchange those uses. 
 
(a) For cities with a UGB population less than 2,500, single-family detached dwellings 
and mobile homes shall be considered low density residential, and all other dwellings 
shall be considered medium density residential.  
 
(b) For cities with a UGB population greater than or equal to 2,500, single-family 
detached dwellings and mobile homes shall be considered low density residential, single-
family attached dwellings, mobile homes, and multiplexes with two to four units shall be 
considered medium density residential, and multi-family dwellings with five or more units 
shall be considered high density residential. 
 
660-038-0050(3) – Backsliding test.   This change is necessary to protect against 
backsliding when cities select lower density ranges than are appropriate for their actual 
situation.  It is important to note that this 20% increase is calculated on the overall city 
density, not its recent density.  UO research found that recent development in cities of all 
sizes is an average of 22% more dense than it was 15 years ago.   
 
Therefore, it is not a “push factor” – it will not even be as much as cities and town have 
been experiencing recently.  Rather it is merely an adjustment that’s necessary to allow 
this metric to serve as an accurate gauge of likely future development density.   
 
(3) If necessary, adjust the density assumptions used in the residential land need analysis 
so that the overall net density for all residential land need is at least equal to20% greater 
than the density determined in OAR 660-038-0050(2), up to a maximum of: 
 

(a) Eight dwelling units per net acre for cities with population less than 10,000. 
 
(b) Ten dwelling units per net acre for cities with population greater than or equal to 
10,000. 

 
660-038-0120(2) and -140(3) & (4) – Partially vacant & redevelopment capacity.  
This change is necessary to properly inventory partially vacant land – which is not a 
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function of land-to-improvement value.  The change also allows estimation of 
redevelopable land capacity as a subtraction from demand, rather than a BLI item.   This 
approach has been taken in recent EOAs, such as Salem’s. 
 
660-038-0120(2) The city must identify all lots and parcels in the UGB with either a 
commercial or industrial comprehensive plan designation or zoning district, determine 
which lots or parcels are vacant, partially vacant, or developed and calculate the total 
area of such land, as follows: 
 

(a) A city may assume that a lot or parcel is vacant if the improvement value is less 
than $5,000 or if the improvement value less than 5 percent of the land value. 
 
(b) A city must identify all partially vacant lots and parcels. Vacant areas shall be 
identified using an orthophoto or other map of comparable geometric accuracy. If 
the vacant area is at least one-quarter acre, the city shall consider that portion of 
the lot or parcel to be vacant land.A city may assume that a lot or parcel is 
partially vacant if the improvement value is greater than five percent and less than 
40 percent of the land value. 
 
(c) A city may assume that all other lots or parcels are a lot or parcel with an 
improvement value greater than 40 percent of the land value is developed. 

 
660-038-140(3) Account for projected redevelopment expected to occur in commercial 
zone districts, as follows: separately multiply the result calculated in section (1)(d) by the 
applicable percentages in paragraphs (a) and (b) of this subsection and then subtract the 
resulting number from the gross acre need calculated in subsection (1)(a). 
 

(a) For cities with a UGB population less than 10,000, the redevelopment factor 
shall be two between 10 and 15 percent. 
 
(b) For cities with a UGB population greater than 10,000 but less than 25,000, the 
redevelopment factor shall be five between 15 and 20 percent. 
 
(c) For cities with a UGB population equal to or greater than 25,000, the 
redevelopment factor shall be between five 20 and 10 30 percent.  

 
660-038-140(4) Account for projected redevelopment expected to occur in industrial zone 
districts, as follows: separately multiply the result calculated in section (2)(d) by the 
applicable percentages in paragraphs (a) and (b) of this subsection and then subtract the 
resulting number from the gross acre need calculated in subsection (2)(a). 
 

(a) For cities with a UGB population less than 10,000, the redevelopment factor 
shall be one-half of abetween 10 and 15 percent. 
 
(b) For cities with a UGB population equal to or greater than 10,000, the 
redevelopment factor shall be one between 15 and 30 percent. 
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660-038-0130(b) – Flood plain capacity for employment use.  This should be treated 
the same way as tsunami zone land.  Where cities allow employment uses inside flood 
plain, that capacity should be counted.  
 
 (b) For other lands within Special Flood Hazard Area (SFHA) as identified on the 
applicable Flood Insurance Rate Map (FIRM), a 100 percent reductionno reduction 
unless the city’s existing zoning classification of such areas prohibits or reduces allowed 
development, in which case, the reduction shall be based upon the maximum density 
allowed by the city’s existing zoning classification. 
 
660-038-0080 & 660-038-0150 – Redesignation.  These changes are necessary to make 
the rule consistent with Goal 14’s requirement that “Prior to expanding an urban growth 
boundary, local governments shall demonstrate that needs cannot reasonably be 
accommodated on land already inside the urban growth boundary.”  Cities must look 
seriously at redesignating surplus land – the rule can’t waive this requirement.   
 
The challenge with any redesignation analysis is the determination of what is “suitable” 
for the new use.  We have considered different options for defining this term, and in the 
end, decided it would be better to leave the term undefined than to try to define and get it 
wrong. The commission could also do supplemental rulemaking on this later. 
 
Residential portion, 660-038-0080: 
 
(2) If the amount of buildable residential land in each category is equal to or greater 
than the amount of land needed in each category, no UGB expansion for residential land 
need is necessary. 

(3) If the amount of buildable residential land in any category is less than the amount of 
land needed in that category, a city must first attempt to meet the need as follows: 

(a) Redesignation of surplus low density residential land that is suitable to meet 
a need for medium or high density residential land. 

(b) Redesignation of surplus medium density residential land that is suitable to 
meet the need for high density residential land. 

(c) Redesignation of surplus employment land as determined in OAR 660-038-
0150 that is suitable to meet low, medium, or high density residential needs, 
except for employment lands that are prohibited from redesignation as 
provided by OAR 660-038-0150(4). 

(d) Redesignation of any publicly-owned lands that have been declared surplus 
by the public entity, that have not been included in the residential or 
employment land inventories, and that are suitable to meet low, medium, or 
high density residential needs. 
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(4)  If, after considering redesignation under section (3), there is still a deficit in any 
category of residential land, the UGB must be expanded to provide the amount of land 
needed in that category. 

(2) Cities with a UGB population of less than 2,500 shall determine whether to expand 
the UGB based on Table 3. 
 
(3) Cities with a UGB population greater than or equal to 2,500 and less than 10,000 
shall determine whether to expand the UGB based on Table 4. 
 
(4) Cities with a UGB population greater than or equal to 10,000 shall determine 
whether to expand the UGB based on Table 5. 
 
(5) A city may also redesignate surplus employment land as determined in OAR 660-038-
0150 to satisfy all or part of a residential land deficit, except for employment lands that 
are prohibited from redesignation as provided by OAR 660-038-0150(4). 
  
Employment portion, 660-038-0150: 
 
(3) If the amount of buildable employment land is less than the amount of land needed for 
either commercial or industrial development, then the UGB may be expanded to provide 
the amount of land needed, provided that: a city must first attempt to meet the need as 
follows: 
  

(a) Redesignation of surplus industrial land that is suitable to meet a need for 
commercial land, except for employment lands that are prohibited from 
redesignation as provided by section (4) of this rule.  If the amount of buildable 
land is less than the amount of land needed for industrial development, but is 
greater than the amount of land needed for commercial development, then the city 
must first consider re-designating surplus commercial land within the existing UGB 
for industrial development provided the land is suitable to meet that need and with 
consideration of section (4) of this rule. 
 
b) Redesignation of surplus commercial land that is suitable to meet a need for 
industrial land, except for employment lands that are prohibited from redesignation 
as provided by section (4) of this rule.If the amount of buildable land available is 
less than the amount of land needed for commercial development, but is greater 
than the amount of land needed for industrial development, then the city must first 
consider re-designating surplus industrial land within the existing UGB for 
commercial development provided the land is suitable to meet that need and with 
consideration of section (4) of this rule. 
 
(c) A city may also redesignate Redesignation of surplus residential land as 
determined in OAR 660-038-0080 that is suitable to satisfy all or part of a 
commercial or industrial n employment land deficit. 
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(d) Redesignation of any publicly-owned lands that have been declared surplus by 
the public entity, that have not been included in the residential or employment land 
inventories, and that are suitable to satisfy all or part of a commercial or industrial 
land deficit. 
 

 Add Section (5): 

(5) If, after considering redesignation under section (3), there is still a deficit of 
commercial or industrial land, the UGB must be expanded to provide the amount of 
commercial or industrial land needed. 
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ODFW HB 2254 comments for RAC, 10.28.15  Page 1 
 

M EM O R A N D U M  
 Department of Fish and Wildlife 

Wildlife Division 
 

 
Date: October 28, 2015  
To: HB 2254 RAC and DLCD staff    
From: Joy Vaughan, Land Use and Waterway Alterations Coordinator  
Subject: HB 2254 Rulemaking 

 
ODFW provides the following comments and recommendations in support of our letter 
submitted to the RAC on 9/8/15 and LCDC on 9/17/15. As mentioned in those letters, it 
is the policy of the state of Oregon to manage fish and wildlife to prevent serious 
depletion of indigenous species and to provide the optimum recreational and aesthetic 
benefits for present and future generations of the citizens of this state (ORS 496.012). 
In addition, the Statewide Planning Goal 5 Guidelines includes consideration of the 
carrying capacity of the air, land and water resources of the planning area and 
Implementation Criteria 4 states that “fish and wildlife areas and habitats should be 
protected and managed in accordance with the Oregon Wildlife Commission’s fish and 
wildlife management plans”.  In support of these policies, it is critical that the long-term 
preservation of these natural resources are considered early in the planning phase for 
UGB expansions. This will help to identify opportunities for maintaining habitat 
connectivity, avoiding and minimizing impacts to the significant resources and reducing 
conflicts from urban development and infrastructure. ODFW believes it is important for 
cities to consider natural resources not only for protection and conservation of those 
resources for present and future generations, but also in balancing cost, feasibility and 
public safety associated with urban development.  
 
Therefore, ODFW recommends that DLCD consider three “screens” for cities to apply 
when evaluating land containing habitat resources. The first “screen” would be those 
resources captured under OAR 660-038-0160(c) that may be excluded from a study 
area. The second “screen” would be an opportunity during the study area evaluation for 
a city to coordinate with ODFW and exclude and/or reduce buildable land capacity for 
certain lands that require limiting or prohibiting urban development to ensure the long-
term preservation of significant natural resources. Depending on how Section 7, 
Subsection 2 of HB 2254 is interpreted, the provision for exclusion may be more 
suitable to be “screened” under OAR 660-038-0170. For those resources where limiting 
urban development are identified, an appropriate reduction of buildable lands would be 
applied. The final “screen” would help address the local/regional habitat concerns at a 
finer scale when applying urban plan designations in OAR 660-038-0180. Language 
should provide an opportunity for more site specific consultations and technical 
assistance from ODFW to evaluate resources within the UGB to avoid and/or minimize 
impacts from development actions.  
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OAR 660-038-0160(c): Establishment of a Study Area to Evaluate Land for 
Inclusion in the UGB 
 
Establishing a study area is the “first screen” for evaluating resources for inclusion in the 
UGB. ODFW supports the language for addressing Goals 16, 17 and 18. ODFW also 
supports the language that allows a city to consider excluding big game winter habitat or 
habitat for listed wildlife species. Most county acknowledged comprehensive plans 
include Goal 5 protections for big game habitat, which includes minimum lot size 
protections to maintain habitat connectivity and viability of the population. For example, 
Jackson County Comprehensive Plan includes the following language related to big 
game protections (i.e. minimum lot sizes), “ Specifically the consensus of professional 
biologists within the Department of Fish and Wildlife is that residential development in 
big game habitat has a direct and measurable impact on the carrying capacity of winter 
habitat to sustain high density populations of animals during severe winter conditions” 
and that “these protection measures represent the minimal accepted standards that 
ODFW can recommend while still maintaining its statutory mission to protect wildlife 
herds for future generations of Oregonians.”  
 
Big game winter habitat and migration corridors are a subset of the ODFW big game 
habitat maps. In 2013, ODFW published an updated map of Big Game Winter Habitat 
for Eastern Oregon. ODFW also published an accompanying white paper that explains 
and documents both the development of the winter habitat map and the rationale for 
why these mapped big game winter habitats are categorized as Category 2 Habitats 
under the ODFW Fish and Wildlife Habitat Mitigation Policy (OAR 635-415). Winter 
habitat includes areas identified and mapped as providing essential and limited function 
and values (e.g., thermal cover, security from predation and harassment, forage 
quantity, adequate nutritional quality, escape from disturbance) for certain big game 
species December through April. Winter habitat includes mapped areas of winter range 
for predominately migratory mule deer and Rocky Mountain elk, but also includes 
mapped areas of occupied habitat for predominately non-migratory bighorn sheep 
December through April.  These winter habitats are considered essential for the long-
term conservation and persistence of these populations. ODFW is currently completing 
a similar white paper for Big Game Habitat for Western Oregon, which will include 
mapping of winter concentration areas.  
 
Other examples include Greater Sage-Grouse habitat (recently protected in OAR 660-
023-0115) and occupied habitat for Washington Ground Squirrel (WGS). WGS are 
listed as Endangered under the Oregon Threatened, Endangered and Candidate Fish 
and Wildlife Species List, and are currently a Candidate species for listing under the 
Federal Endangered Species Act. Occupied habitat with active WGS colonies is 
considered Habitat Category 1, under the ODFW Fish and Wildlife Habitat Mitigation 
Policy. Habitat Category 1 is irreplaceable and essential habitat for a fish or wildlife 
species and the mitigation goal for Category 1 habitat is no loss of either habitat 
quantity or quality.  
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The draft language below is slightly modified from the 9/10 draft to include the option for 
a city to exclude “all or portions of land”, as well as removing the reference to 
Conservation Opportunity Areas (COAs). While the Oregon Conservation Strategy 
(OCS) contains valuable data, it may be appropriate to include some areas within COAs 
(e.g., waterways and associated riparian areas, floodplains, habitat corridors) in a UGB 
if they are adequately protected as other natural resources should be (Goals 5, 16, 17, 
18). ODFW encourages the use of the OCS and COAs as a tool for planning and 
helping to direct conservation actions, but referencing a COA in its entirety for exclusion 
from a UGB may not be appropriate without allowing for more regional coordination.    
 
Below is some draft language for OAR 660-038-0160(c): 
 
(3) A city may exclude all or portions of land from the study area if it determines that:  

(c)The long-term preservation of significant scenic, natural, cultural or 
recreational resources requires limiting or prohibiting urban development of the 
land that contains the following resources:  

(A) Habitat that is described and mapped by the Oregon Department of 
Fish and Wildlife (ODFW) such as: 

(i) Big game winter habitat or migration corridors; 
(ii) Habitat for state or federal special status wildlife species, such 
as Occupied Washington Ground Squirrel habitat. 

 
OAR 660-038-0170: Evaluation of Land in the Study Area for Inclusion in the UGB; 
Priorities 
 
When a city is evaluating the land in the study area, ODFW recommends that this 
section function as a “second screen” to exclude or reduce development capacity for 
certain lands that require the limiting or prohibition of urban development to ensure the 
long-term preservation of significant natural resources.  ODFW recommends this 
section identify an opportunity for cities to either exclude lands with identified resources 
with zero buildable land capacity, or add the land to the UGB while accounting for 
physically constrained lands.  
 
The next recommendation is for consideration under Section (8), which will further 
define “buildable lands”. The adjustment to BLI to account for constrained lands as 
described in OAR 660-038-0070, or language similar to OAR 660-008-005, may be 
good templates to consider for how those lands may be excluded and/or development 
capacity reduced to reflect the percentage of buildable land. The draft Division 24 
language provided by 1000 Friends and City of Eugene on 10/24 is also a good 
template that addresses this concept of accounting for constrained lands during the 
evaluation process. Language should be considered so that a city could adjust buildable 
land for all categories included under Section 7, Subsection 2 of HB 2254 
(impracticable, hazards, Goal 5), with more specific criteria/direction for each.  
 
For example, to address Goal 5 resources, perhaps consideration of language that 
allows a city to further coordinate with ODFW, such as: 
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(A) If factual information is submitted demonstrating that a significant scenic, natural, 

cultural or recreational resource that  requires limiting or prohibiting urban 
development of the land is present in the study area, and as a result would limit 
the land suitable to accommodate the need deficiency, the city may determine to: 
 
(i) Exclude the land from further study if it determines the reduction of buildable 
land is greater than x% and the land is not able to meet a specific need identified 
in an adopted parks master plan, or 
(ii) Continue to evaluate the land for inclusion in the UGB, account for the 
reduction of buildable land and apply the applicable requirements of OAR 
Chapter 660, division 23 when land is added to the UGB as described in OAR 
660-038-0180(4).   
 

(B) If factual information is submitted demonstrating that a significant fish and wildlife 
habitat resource is present in the study area, the city must coordinate with appropriate 
wildlife management agencies, such as the Oregon Department of Fish and Wildlife, 
with regards to the avoidance and minimization of protected species or habitats.  
 
OAR 660-038-0180: Planning Requirements for Land added to a UGB 
 
ODFW is concerned how resources will be evaluated by a city during the study area 
evaluation and when amending a comprehensive plan and applying appropriate zoning.  
Therefore, ODFW recommends a “third screen” to evaluate resources within the UGB 
that may help address those regional habitat concerns at a finer scale. This draft 
language includes more site specific consultation which is similar to DLCD’s adopted 
rules for youth camps and solar energy (Division 33): 
 
(4) If a city is planning for land added to a UGB where factual information has been 
submitted demonstrating that a resource site, or the impact areas of a such a site, is 
included on the land, the city shall:  
 

(a) Apply the applicable requirements of OAR Chapter 660, division 23, and;  
 
(b) If after site specific consultation with an Oregon Department of Fish and 
Wildlife biologist, it is determined that the potential exists for adverse effects to 
state or federal special status species (threatened, endangered, candidate, or 
sensitive), the city shall conduct a site-specific assessment of the land in 
consultation with all appropriate state, federal, and tribal wildlife management 
agencies for opportunities to avoid and/or minimize conflict with the resource. A 
professional biologist shall conduct the site-specific assessment by using 
methodologies accepted by the appropriate wildlife management agency and 
shall determine whether adverse effects to special status species or habitats are 
anticipated. Based on the results of the biologist’s report, the site shall be 
planned to avoid adverse effects to state or federal special status species or 
habitats as described above. If the city’s site-specific assessment shows that 
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adverse effects cannot be avoided, the city and the appropriate wildlife 
management agency will cooperatively develop an agreement for mitigation to 
offset the potential adverse effects at the time the land will be subject to urban 
development. Where the city and the resource management agency cannot 
agree on what mitigation may be carried out, the city is responsible for 
determining appropriate mitigation, if any, required for the urban development.  

 
Additional comments/questions: 
 
 OAR 660-038-0020(14): ODFW understands that Goal 5 may be applied to newly 

added lands, as stated in OAR 660-038-0180(4). However, it is still not clear when a 
city may be required to commence periodic review and apply Goal 5 protections. 
Can you please help to clarify at what point in the process this would occur? Can 
you please further explain the reference to waiving periodic review, as noted on 
page 12-13 in the DLCD staff report (dated 9/18/15) for LCDC? As ODFW 
understands it, cities which never completed Goal 5, yet evaluated land within their 
current UGB using Division 38 “and determined that the current UGB contains 
sufficient buildable land”, will be excused from periodic review and inventorying Goal 
5 resources.  

 

 In OAR 660-038-0170, it is not clear to ODFW how Goal 14 Boundary Location 
Factor 3 (to address comparative environmental, energy, economic and social 
consequences) is currently evaluated and documented. Why do the Division 24 and 
38 rules only provide clarification for “public facilities and services” and not additional 
clarification on how to evaluate the other boundary location factors, such as 
“environmental consequences”?  

 
 OAR 660-038-0070(1) and OAR 660-038-0140(1): Recommend consistent language 

identifying physical constraints for residential and employment land BLI.  
 
Thank you for the opportunity to provide these comments and recommendations for the 
RAC and DLCD to consider. ODFW is supportive of developing a streamlined method 
for cities to grow efficiently, while retaining the core values of the Oregon land use 
planning program for present and future generations of the citizens of this state. It is not 
clear how a city will determine where it should expand to avoid and/minimize Goal 5 
resources, without knowledge of the resources present and consideration of buildable 
land. Therefore, ODFW continues to recommend that the draft rules provide a 
transparent process for a city to consult with ODFW on opportunities to avoid and/or 
minimize impacts to fish, wildlife and habitat resources of the state when cities are 
evaluating a study area and planning for land added to the UGB.  
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DATE:  November 2, 2015 
TO:  Land Conservation and Development Commission (LCDC) 
CC:  Carrie MacLaren, Bob Rindy and Gordon Howard 
FROM:  Beth Goodman and Bob Parker 
SUBJECT: COMMENTS ON OAR 660-038 

The purpose of this memorandum is to submit comments on the September 10, 2015 draft of 
OAR 660-038. We request our comments be placed in the official record of decision for the 
proceedings related to adoption of OAR 660-038. Thank you for the opportunity to comment; 
our intent is to provide useful input for the rulemaking process. 

As a backdrop, ECONorthwest has worked with Oregon municipalities for decades on Urban 
Growth Boundary (UGB) amendments. Through our involvement with McMinnville, 
Woodburn and many other cities, we have developed a deep understanding of the current 
program. As HB 2254 articulates, the current process is too uncertain, too complicated, and too 
expensive, The millions of dollars many cities invest in UGB review could better be applied to 
other services, including planning efforts that will better achieve the desired outcomes of the 
Oregon land use program. 

We organize our comments as follows: 

• Areas of Concern, with Suggestions for Changes. This section is the list of the items 
that we are most concerned about, with our suggestions for changes to OAR 660-038.  

• Areas for Clarification. This section lists the items that we think need to be clarified in 
the revised version of OAR 660-038. These are lower priority concerns or sections of the 
rule that we think are ambiguous.  

• Items to Keep. This section describes the portions of the rule that we think are 
addressed particularly well or where we think the proposed solution is both relatively 
simple and sufficiently addresses the issues. 

As a general comment, we appreciate the effort and thoughtfulness of DLCD staff in drafting 
the rule. We understand how difficult it is to interpret legislative direction and strike a balance 
between simplicity and good planning. The draft rule is a good start and it is, in our view, 
imperative that the rule achieve the stated objective of being the preferred pathway for UGB 
amendments.  

The HB 2254 legislation articulates the shorter, faster, cheaper objective for the new rule. While 
the window has closed on opportunity to comment on the legislation, we are concerned that the 
14-year planning period required by the rule will only serve to compound complications with 
public facilities planning that cities face as a result of the UGB program. This is both an issue of 
timing and uncertainty. Coordination of land use and public facility plans is a cornerstone of 
the Oregon program. The legislation attempts to address this by requiring cities to demonstrate 
that they can provide services to land prior to inclusion in a UGB. This is a laudable goal, 
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however, the uncertainty that is inherent in boundary reviews (and will continue to be after 
OAR 660-038 is adopted) makes long-range public facilities planning difficult. This is a function 
of the uncertainty about what lands might be included in the UGB in the future.  

As a general observation, we think the rule is moving the right direction on the needs 
component. The alternatives analysis looks a lot like it did before and will continue to require 
considerable time and effort on the part of cities. Our conclusion is that it is very difficult to 
streamline parts of the process and continue to be true to other requirements of the program—
particularly citizen involvement and priority of lands to be included in the UGB, This is the 
issue that would most likely prevent the Division 38 rule from being the preferred pathway—
that is, it doesn’t simplify the process enough. 

Areas of Concern, with Suggestions for 
Changes 
This section describes the areas of OAR 660-038 that we have the largest concerns or questions 
about. We organize the issues in this section roughly in order of priority, with highest priority 
issues presented first. 

Transferable Pathways (OAR 660-038-0020(5)) 
Issue 
DLCD staff have consistently stated that a city may choose to use the streamlined pathway or 
the traditional pathway and that the choice of one or the other would not prevent them from 
selecting a different pathway in the future, OAR 660-038-0020(2) suggests that using the 
traditional pathway after using the streamlined pathway is only allowable in very narrow 
circumstances: 

(5) A city that adopts a UGB amendment using this division may subsequently add land to 
the UGB using the “traditional” method described in OAR chapter 660, division 24, instead 
of a method described in this division, only if the primary purpose for expansion of the UGB is to 
accommodate a particular industry use that requires specific site characteristics or to accommodate a 
public facility that requires specific site characteristics, as provided in ORS 13 197A.320(6). 
[emphasis added] 

Suggested changes 
We recommend that OAR 660-038-0020(5) be deleted or otherwise amended to make it clear 
that a city may choose to use the traditional pathway at any time. 
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Addressing Employment Land Deficits (OAR 660-038-015(3)) 
Issue 
OAR 660-038-0150(3)(a) requires a city to redesignate commercial surplus for industrial uses. 
OAR 660-038-0150(3)(b) requires a city to redesignate industrial surplus for commercial uses.  

This direction goes against the policy direction of Goal 9. OAR 660-009 correctly recognizes that 
many businesses have a need for sites with specific, and often, unique characteristics. The 
September 10 draft rule appears to treat all employment land as substitutable. The 
characteristics of commercial land may not meet the identified needs for industrial uses, in 
terms of location of the parcel, physical characteristics (size, configuration, or topography), 
access to transportation and freight facilities, or compatibility of surrounding uses. In addition, 
rezoning commercial land to industrial land is often a down-zone. 

Cities should be cautious about redesignating industrial land for commercial uses, despite the 
common pressure to do so. Industrial land, especially prime industrial land, may have unique 
characteristics that will be difficult to replace (e.g., access to the highway) or may have 
considerable infrastructure investments designed for industrial uses. 

Suggested changes 
We suggest that cities be encouraged to consider redesignating land when it is appropriate, but 
have concerns about requiring cities redesignate commercial lands for industrial purposes and 
that cities be requiring to convert surplus industrial lands to commercial designations. Thus, we 
recommend deleting or substantially amending OAR 660-038-015(3)(a) and (b). 

Employment Forecast, Employment Base (OAR 660-038-0100 and OAR 660-
0380-110) 
Issue 
OAR 660-038-0100(3) and OAR 660-038-110(2) require the city to determine the number of jobs 
in the city, based on a lookup table from DLCD based on the OED’s most recent employment 
data. We assume that cities will have access to a current lookup table at the time they initiate a 
Division 38 boundary review, We point out three potential issues here: 

1. The definitions provided on 660-038-0010(2) and (3) are not inclusive of all employment, 
NAICS code 92 is public employment and 99 is firms that are unclassified, It is unclear 
on how the rule intends for cities to address public and unclassified employment. The 
key point is that government employment requires land and the rule seems to ignore 
that, or lump it in with the public land factors defined in 660-038-0050(2). 

2. The OED employment data tends to lag 1-2 years behind. Cities will require an 
employment base estimate for the base year of the 14-year planning period. The rule is 
silent on how the base employment will be adjusted to the base year, This may be 
intentional, but in the absence of guidance, different cities may use different methods. 
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3. The OED’s data is for covered employment, not total employment. Covered 
employment typically excludes groups like sole proprietors, independent contractors, 
railroad workers, etc. In most counties covered employment is two-thirds to three-
quarters of total non-farm employment. These non-covered employees require 
workspace the same as covered employees, such as retail stores or office space. 
 
For example, in 2012…Seventy-seven percent of total employment in was covered 
employment in the Salem MSA (Marion and Polk County). The City of Salem had about 
92,000 covered employees. We estimated that Salem had about 120,000 total employees, 
assuming that 77% of all employees in Salem were covered employees.1  
 
We are aware that the UO research based employment densities off of covered 
employment and that the draft rule uses that data to establish employee per acre ranges 
and that the methodology, as proposed, is consistent with that methodology.  

Suggested changes 
1. Clarify how public employment is factored into the land need calculations. This could be 

done by creating a definition or by articulating where public land need is addressed or 
by amending the language in OAR 660-038-100 and 110(3) to read “private 
employment.” 

2. If this is an issue, then additional language will be required to define the planning 
period dates similar to the way that OAR 660-024 addresses dates.  

3. The key issue here is consistency, If the intent is to keep the forecast consistent with the 
UO research, then we have no recommended changes. 

Residential Buildable Lands Inventory, Definition of Partially Vacant Land 
(OAR 660-038-0050(4)) 
Issue 
OAR 660-038-0050(4)(a) requires the city to identify all partially vacant parcels at are at least 1/2 
acre in size and contain a single-family residence. The city  m ust subtract one-quarter acre for 
the residence, and count the rest of the parcel as vacant  land. The implicit assumption is that 
these lands will subdivide in the 14-year period.  

Our concern is about the likelihood that parcels between ½ and 2 acres will in fact subdivide 
over the 14-year period. There are a number of factors that may make this unlikely, such as 
placement of the dwelling on the property (i.e., a house in the center of the parcel) or owner 
preference against subdividing. This assumption may considerably overstate partially vacant 
land capacity based on the UO research on development in unincorporated areas of UGBs and 
areas of large lot development that get annexed.  

1 The math was 92,000 covered employees divided by 77%, which equaled 120,000 total employees 
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Suggested changes 
We suggest allowing a city to assume that some portion of partially vacant land will develop 
over the 14-year period. This might be accomplished through an examination of the average 
number of partitions and minor subdivisions of single-family parcels over the past five to 10 
years. Allow the city to assume the average number of new lots will be created this way over 
the next 14 years or the average number plus 25% or 50% (assuming increasing levels of 
density). 

Initiating the Process (OAR 660-038-0010(4)) 
Issue 
OAR 660-038-0010(4) defines what it means to initiate the process. Initiating the process is a 
public notice for a proposed plan amendment that concerns evaluating or amending the UGB or 
approval of a periodic review work program that includes a work task concerning a UGB.  

While this process is intended to be faster and easier than the existing process, problems may 
arise that delay the process. For example, we find that completing the technical analysis often 
happens relatively quickly but issues arise with the public process, requiring the city to take 
time to address concerns or discuss policies to address concerns. This process can take months 
or longer. 

Suggested changes 
We suggest that there is a notification that cities can use to notify DLCD that they are initiating 
the process for a specific 14-year time period. That way, if the process takes a year, rather than 
six months, the city does not have to update the technical analysis to make it a new 14-year 
period. 

Determine Amount of Land Needed for Each Housing Type (OAR 660-038-
0050 and OAR 660-038-0060). 
Issue 
The implementation of OAR 660-038-0050(3) and OAR 660-038-0060(6) is neither clear nor 
simple. We think the intent is that cities would develop a current estimate of the average 
density of needed housing and compare that with the existing density of housing. 

(6) The city must identify all residentially-designated developed parcels and those portions 
of partially vacant parcels within the UGB that are developed and calculate the total area of 
developed residentially-designated land, the total number of existing dwelling units located on 
residentially-designated land, and the net density of developed residentially-designated land within 
the UGB. [emphasis added] 

The UO research pretty clearly demonstrates that unit counts by tax lot are not available in most 
Oregon counties. Thus, cities will be left to figure out how to do the analysis (our guess is most 
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would choose to use a Census dwelling unit count for the city limit and compare that to the 
developed land area),  

We read the excerpt above several times and still don’t fully understand why the rule requires 
that analysis that is in italics. 

Our experience is that there is considerable debate on how to calculate “net densities” (one 
example is whether net density should net out dedicated open space areas on private tax lots). 

Suggested changes 
We recommend that OAR 660-038-0060(6) be deleted or otherwise amended to make it clearer 
how to do this analysis. 

Buildable Lands Inventory (BLI) for Residential Land within the UGB – Partially 
Vacant Land (OAR 660-038-0060) 
Issue 
The rule requires determination of partially vacant land as follows (OAR 660-038-0060)(4)(b): 

For parcels at least one-half acre in size that contain more than one single-family 
residence, multiple-family residences, non-residential uses, or ancillary uses such as 
parking areas and recreational facilities, the city must identify vacant areas using an 
Orthophoto or other map of comparable geometric accuracy. If the vacant area is at least 
one-quarter acre, consider that portion of the parcel to be vacant land. 

We don’t necessarily disagreement with the requirement, but note that this determination is 
both time-consuming and subjective. Other methods exist to simplify the BLI, but the committee 
discussed them and dismissed them so we make no further comment here. 

Serviceability (OAR 660-038-0210) 
Issue 
The HB 2254 legislation required the rule address serviceability. We had, and continue to have, 
concerns about how to operationalize this requirement, The current draft addresses 
serviceability, but the language is vague and provides only general direction. If that is the 
intent, that is fine, but our concern is that it will (1) be difficult for cities to figure out how to 
comply with the requirement, (2) require considerable effort, and (3) be one of the first areas of 
the rule that will be subject of LUBA appeals. 
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Areas for Clarification 
Below are some suggestions for issues to clarify. 

• Sufficiency of buildable lands. OAR 660-038-0020(2) says that a city must demonstrate 
that they have enough development capacity for housing and employment 
opportunities. What if a city has enough for housing but not employment? Does a city 
have to expand their UGB if they find they do not have enough capacity to 
accommodate 14-years of growth? Does the city have to expand their UGB for 
employment?  Can a city review one class of land (e.g., employment) without 
addressing others? 

• Housing mix. OAR 660-038-0040(2) says that single-family detached dwellings shall be 
considered low density residential. Does single-family dwellings include manufactured 
dwellings on parks or in lots? Does it include accessory dwelling units? 

• Residential redevelopment. The UO research showed that residential redevelopment 
was happening relatively infrequently, especially in smaller cities. We agree with the 
direction the rule is taking and recommend that the required percentages be kept low 
(5% to 10%) at least until better data on redevelopment exists. Many instances exist of 
local backlash against planning for redevelopment—particularly when it involves low-
density neighborhoods. 

• Vacant residential parcels. OAR 660-038-0060(3) says that vacant parcels are parcels of 
at least 3,000 square feet in size. What if a 3,000 square foot parcel is not a legal lot? 

• Addressing residential land deficits. OAR 660-038-0080 directs cities to Tables 3 and 4, 
which allows a city with a surplus of low-density land and a deficit of medium or high-
density land to redesignate low density land to satisfy the higher density land deficits. 
What does the city do if the redesignation creates a deficit of low-density land? Can they 
contemplate UGB expansion? 

• Categorizing employment. OAR 660-038-0010(2) and (3) defines commercial and 
industrial land. Do these definitions separate government employment from private 
employment? For example, federal postal carriers are classified under NAICS code 491 
(under warehouse and distribution), along with private mail carriers like Federal 
Express. Put another way, will the employment estimates include government and 
private employment or only private employment?  

• Additional Planning for Residential Lands Added to the UGB  (OAR 660-038-0190 12). 
The UO research is clear that parcelization below two acres is detrimental to achieving 
future urban densities. Consider requiring the planning to prohibit land divisions that 
result in parcels of less than two acres without annexation or a similar provision that 
would discourage creation of lots that are less than two acres but not urban density. 
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Items to keep 
Finally, it is worth mentioning areas of the rule we agree with and think should be kept. 

• Appeal to LUBA. This provides a streamlined ladder of appeal and more certainty 
about timing. 

• The population forecasting program. We understand that was the result of a different 
set of legislation, but it will significantly streamline the Division 38 process. 

• Encouragement for accessory dwellings. While this does not account for a lot of 
housing in most cities, small percentages will add up over time and the rule provides 
incentives for cities to adopt accessory dwelling unit ordinances if they do not already 
have them. 

• Net to gross factor for employment land. The rule recognizes that public uses also occur 
in employment zones. 

• Use of reasonable, evidence-based employment density factors. The Committee had 
considerable discussion around this issue and received testimony from several experts. 
The use of the employee-per-acre methods and assumptions that build from the UO 
research is an appropriate approach. 
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 DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT 
DIVISION 24 

URBAN GROWTH BOUNDARIES 
Draft new rules to implement ORS 197A.320 – Preliminary Version 2 

Note to RAC: current “location” rules at OAR 660-024-0060 would be modified to apply only to Metro. New 
study area and location rules (0065 and 0067, below) would be added to division 24 to implement requirements of 
ORS 197A.320 with respect to the traditional process. This draft would replace the draft issued September 15. 

 

1 
 

660-024-0065 1 
Establishment of Study Area to Evaluate Land for Inclusion in the UGB 2 
 3 
(1) When considering a UGB amendment to accommodate a need deficit identified in OAR 660-4 
024-0050(4), a local government outside of Metro must determine which land to add to the UGB 5 
by evaluating alternative locations within a “study area” established pursuant to this rule. To 6 
establish the study area, the local government must first identify a “preliminary study area” 7 
which shall not include land within a different UGB or within the corporate limits of a city that is 8 
within a different UGB.  The preliminary study area shall include:  9 

(a)  All lands in the local government’s acknowledged urban reserve, if any; 10 

(b) All lands that are within the following distance from the acknowledged UGB:  11 

(A) For local governments with a UGB population less than 10,000: one-half mile; 12 

(B) For local governments with a UGB population equal to or greater than 10,000: one 13 
mile; 14 

(c) All exception areas that are within the following distance from the acknowledged UGB 15 
provided they are contiguous to an exception area that includes land within the distance 16 
specified in subsection (b):  17 

(A) For local governments with a UGB population less than 10,000: one mile; 18 

(B) For local governments with a UGB population equal to or greater than 10,000: one 19 
and one half miles; 20 

(d) At the discretion of the local government, the preliminary study area may include land 21 
that is beyond the distance specified in subsections (b) and (c).  22 

(2) A local government that initiated the evaluation or amendment of its UGB prior to January 1, 23 
2016, may choose to identify a preliminary study area applying the standard in this section rather 24 
than section (1). For such local governments, the preliminary study area shall consist of:  25 

(a) All land adjacent to the acknowledged UGB, including all land in the vicinity of the UGB 26 
that has a reasonable potential to satisfy the identified need deficiency, and 27 

(b) All land in the local government’s acknowledged urban reserve established under OAR 28 
Chapter 660, division 21, if applicable. 29 

December 3-4, 2015 - LCDC Salem 
Agenda Item 4, Attachment H

aabbott
Typewritten Text
Comments on Preliminary Version 2-1,000 Friends

aabbott
Typewritten Text



2 
 

(3) When athe primary purpose for expansion of the UGB is to accommodate a particular 1 
industrial use that requires specific site characteristics, or to accommodate a public facility that 2 
requires specific site characteristics, and the site characteristics may be found in only a small 3 
number of locations, the preliminary study area may be limited to those locations within the 4 
distance described in section (1) or (2), whichever is appropriate, that have or could be improved 5 
to provide the required site characteristics within the planning period. This limitation shall be 6 
only for purposes of evaluating land for that particular industry use or public facility.   Site 7 
characteristics may include but are not limited to size, topography and proximity. For purposes 8 
of this section: 9 

(a) The definition of “site characteristics” in OAR 660-009-0005(11) applies for purposes of 10 
identifying a particular industrial use.   11 

(b) A “public facility” may include a facility necessary for public sewer, water, storm water, 12 
transportation, parks, schools, or fire protection.  13 

(4)  The local government may exclude land from the preliminary study area if it determines that: 14 

(a) Based on the standards in section (7) of this rule, it is impracticable to provide water, 15 
sanitary sewer, storm water management, fire protection, or transportation facilitiesnecessary 16 
public facilities or services to the land;  17 

(b) The land is subject to significant development hazards, due to a risk of: 18 

(A) Landslides: substantial evidence demonstrates that the land is subject to risk of 19 
landslide that cannot be mitigated using commonly accepted construction techniques;the 20 
land consists of a landslide deposit or scarp flank that is described and mapped on the 21 
Statewide Landslide Information Database for Oregon (SLIDO) Release 3.2 22 
Geodatabase published by the Oregon Department of Geology and Mineral Industries 23 
(DOGAMI) December, 2014, provided that the deposit or scarp flank in the data source 24 
is mapped at a scale of 1:40,000 or finer;  25 

(B) Flooding, including inundation during storm surges: the land is within the Floodway 26 
or Special Flood Hazard Area (SFHA) identified on the applicable Flood Insurance Rate 27 
Map (FIRM);  28 

(C) Tsunamis: the land is within a tsunami inundation zone established pursuant to ORS 29 
455.446; 30 

(c) The land consists of a significant scenic, natural, cultural or recreational resource 31 
described in this subsection: 32 

(A) Lands that are designated on an acknowledged comprehensive plan prior to 33 
initiation of the UGB amendment, or that are mapped on a published state or federal 34 
inventory at a scale sufficient to determine its location for purposes of this rule, as:  35 

Comment [MN1]: This should be changed to 
ensure that cities don't have to do a separate PAPA 
for each of these uses. The commission should 
interpret the statute to mean the primary purpose 
of that PART of a UGB expansion is to site a 
particular industrial or public use. 

Comment [MN2]: remove comma?  it's not in 
the statute and may change the meaning.  Eugene's 
suggestion 

Comment [MN3]: Eugene wants this added. 

Comment [MN4]: this needs to be defined to 
mean water, sewer, storm, fire, transportation, not 
left open ended like this.  otherwise, we'll be having 
battles over what's "necessary" 

Comment [MN5]: The SLIDO database does not 
map known landslide risks.  It maps known historic 
slide areas, which may have happened in prehistoric 
times.  The SLIDO website is clear that this mapping 
is appropriate for regional planning only, and is not 
a substitute for a site specific analysis - that's what's 
needed to determine whether there is a real risk 
today.  The website states that SLIDO data should 
not be used to make legally binding decisions. 
Also, many risks can be mitigated with construction 
techniques - there's no need to exclude the lands. 
Again this is where a site specific analysis comes in.  
If this isn't changed, it will cause unnecessary loss of 
farmland.  

Comment [MN6]: DLCD still hasn't 
acknowledged the fundamental problem with 
relying on county, state or federal habitat mapping 
to determine whether an area is so significant that 
cannot be urbanized.    
We should only list resources here if we can be sure 
than in every case, the resource is so valuable that it 
justifies jumping the priority scheme.  When we 
exclude at this level, we are making a policy choice 
that no matter how good the farmland may be, it is 
not as important as this habitat resource.  It that 
really Oregon policy?   
We cannot rely on county or state determinations of 
Goal 5 protections for rural land, to tell us whether 
or not a resources is significant enough to warrant 
sacrifcing farmland.  That's because a county would 
not have evaluated that question in an ESEE 
analysis, since rural land by definition is not going to 
be urbanized.   Just because a county decided to 
protect big game range by limiting rural parcel sizes 
(for example), that doesn't constitute a decision 
that the resource is so significant that we have to 
avoid urbanizing it forever. 
Similarly, a state or federal mapping of habitat 
hasn't made that determination.  Nobody has done 
an ESEE for these areas, to determine that in every 
case, prime farmland is less important than 
preserving the habitat.  It's just an inventory of 
habitat. 
It seems the right approach here is to start with 
those areas that are already under regulatory 
limitations that prohibit destruction of habitat.  For 
example, if there is an ESA nest site, that can't be 
disturbed no matter what.  But federal critical 
habitat has no such restrictions. ...
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(i) Federally designated Ccritical or essential habitat for a species listed by a state or 1 
federal agency as threatened or endangered;  2 

(ii) Core habitat for Greater Sage Grouse; or 3 

(iii) Big game winter range or migration corridors, when a finding has been made 4 
by the Oregon Department of Fish and Wildlife, in consultation with the Oregon 5 
Department of Agriculture, that the area should not be urbanized; 6 

(iv) Essential habitat Category 1, as defined in OAR 635-415-0025(1), for a species 7 
listed by a state or federal agency as threatened or endangered. 8 

(B) Federal Wild and Scenic Rivers and State Scenic Waterways, including Related 9 
Adjacent Lands described by ORS 390.805, as mapped by the applicable state or federal 10 
agency responsible for the scenic program; 11 

(C) Designated Natural Areas on the Oregon State Register of Natural Heritage 12 
Resources;  13 

(D) Aquatic areas subject to Statewide Planning Goal 16 that are in a Natural or 14 
Conservation management unit designated in an acknowledged comprehensive plan; 15 

(E) Lands subject to acknowledged comprehensive plan provisions that implement 16 
Statewide Planning Goal 17, Coastal Shoreland, Use Requirement 1; 17 

(F) Lands subject to acknowledged comprehensive plan provisions that implement 18 
Statewide Planning Goal 18, Implementation Requirement 2; or  19 

(G) Lands subject to acknowledged comprehensive plan provisions that implement 20 
Statewide Planning Goal 6. 21 

 (d) The land is owned by the federal government and managed primarily for rural uses.  22 

(5) After excluding land from the preliminary study area under section (4), the local government 23 
must adjust the area, if necessary, so that it includes an amount of land that is at least twiceat 24 
least the amount of land needed for to meet the deficiency determined under OAR 660-024-25 
0050(4).  The city may add back lands excluded under (4), expand the preliminary study area 26 
boundary to include additional land, or both [ALT: or, if applicable, twice the particular land 27 
need described in section (3)], but must first include all available ex.ception lands and urban 28 
reserves before resorting to lower priority lands.   29 

(6) For purposes of evaluating the priority of land under OAR 660-024-0067, the “study area” 30 
shall consist of all land that is included in the preliminary study area described in section (2) of 31 
this rule after adjustments to the area based on sections (3) through (5). Provided, however, that 32 
when the UGB expansion includes land for park use: 33 

Comment [MN7]: Critical habitat is a creature of 
the feds.  Oregon doesnt' have this as an official 
mapped thing. 

Comment [MN8]:  This may be OK if there are 
no conflicts with farmland 

Comment [MN9]: Where are these areas, and 
where could their preservation push development 
onto farmland?  We already know Prineville is a 
possibility - are there others?  This needs to be 
changed to exclude only those lands where a 
determination has been made that the resources is 
so significant that urbanization must be completely 
prevented.   This is definitely NOT all of these areas.   
For example, the Deschutes comp plan does not 
prohibit development in deer corridors, it just limits 
it.  See 23.104.030(3): "In the Bend/La Pine deer 
migration corridor identified in the comprehensive 
plan resource element, new land divisions, where 
the underlying zone is Rural Residential – 10, shall 
be cluster developments." 
This suggested change is to  have ODFW make the 
call of whether or not it can be urbanized. 

Comment [MN10]: We have been unable to 
find the state essential habitat mapping.  But OARs 
say Category 1 is the only type of state essential 
habitat that requires avoidance.  Category 2 can be 
mitigated, andCategory 3 is not in limited supply. 

Comment [MN11]: We understand that 
Springfield wants to include these becuase of 
municipal well heads.  We are not sure if excluding 
all Goal 6 lands makes sense in every situation, and 
do not know the extent of Goal 6 resources.  Maybe 
there is another way to do this? 

Comment [MN12]: The proposed 200 percent 
of the need remaining in the study area after all 
exclusions isn’t enough to medicate a too-small 
study area or overly broad exclusions. In fact, it 
gives a false sense of security.  There's nothing to 
ensure that higher priority lands won't still be 
excluded from the 200 percent area, because there 
is no requirement that when adding back lands to 
reach 200 percent, that higher priority areas be 
chosen first.   For example, the preliminiary study 
area might include only prime farmland, but not be 
200 percent of the need.  If the city could just add 
back more prime farmland  to get to 200 percent - 
what have we achieved? 
ALSO – cities should not be forced to study 
genuinely unsuitable lands, just because they can’t 
come up with 200% of the need.   Such as 
Springfield.   What if they need an industrial site, 
and there just isn't enough suitable land in 
existence? What's the point of making them study 
(and potentially have to select)unsuitable land? 
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(a) Land that could be otherwise be excluded from the study area under subsections (4)(a) 1 
through (4)(c) shall remain in the study area, but only for purposes of evaluating the land 2 
for park use. 3 

(b) The local government is not required to select land described under subsection (6)(a) 4 
to meet a specific need identified in an adopted parks master plan that: 5 

(A) Requires a public facility or service that the local government has determined 6 
would be impracticable to extend to the land under subsection (4)(a); 7 

(B) Requires a site that is not subject to a development hazard risk that the local 8 
government has determined exists on the land under subsection (4)(b); or 9 

(C) Would be incompatible with the long-term preservation of a significant 10 
scenic, natural, cultural or recreational resource that the local government has 11 
identified under subsection (4)(c). 12 

(7) For purposes of subsection (4)(a), the local government may consider it impracticable to 13 
provide water, sanitary sewer, storm water management, fire protection, or transportation 14 
facilities necessary public facilities or services to the following lands:  15 

(a) Contiguous areas of at least five acres where 75 percent or more of the land has a slope of 16 
25 percent or greater, provided the areas do not contain any contiguous portions larger than 17 
five acres that are less than 25 percent slope. Slope shall be measured as the increase in 18 
elevation divided by the horizontal distance at maximum ten-foot contour intervals;  19 

(b) Land that is isolated from existing service networks by physical, topographic, or other 20 
impediments to service provision such that it is impracticable to provide water, sanitary 21 
sewer, storm water management, fire protection, or transportation facilities necessary 22 
facilities or services to the land within the planning period. The local government’s 23 
determination shall be based on an evaluation of:  24 

(A) The likely amount of development that could occur on the land within the planning 25 
period;  26 

(B) The likely cost of facilities and services; and,  27 

(C) Any substantial evidence collected by or presented to the local government regarding 28 
how similarly situated land in the region has, or has not, developed over time. 29 

(c)  As used in this section, “impediments to service provision” may include but are not 30 
limited to: 31 

 (A) Major rivers or other water bodies that would require new bridge crossings to serve 32 
planned urban development; 33 

(B) Topographic features such as canyons or ridges with slopes exceeding 40 per cent 34 
and vertical relief of greater than 80 feet;  35 

Comment [MN13]: Text added here to require 
consideration of excluded land for park use. The 
commission asked for this.  

Comment [MN14]: this needs to be defined to 
mean water, sewer, storm, fire, transportation. 

Comment [MN15]: Sideboard to prevent 
imprope exclusion of a flatter area just because it's 
next to a steep site.  The way it's written now, a 20-
acre flat area could be excluded just by combining it 
with an adjacent 60 acre hillside. 
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(C) Freeways, rail lines, or other restricted access corridors that would require new grade 1 
separated crossings to serve planned urban development;  2 

(D) Significant scenic, natural, cultural or recreational resources on an acknowledged 3 
plan inventory and subject to protection measures under the plan or implementing 4 
regulations [ALT: or on a published state or federal inventory] that would prohibit or 5 
substantially impede the placement or construction of necessary public facilities and 6 
services. 7 

(8) Land may not be excluded from the preliminary study area based on a finding of 8 
impracticability that is primarily a result of existing development patterns. However, a local 9 
government may forecast residential development capacity as follows:  10 

(a) Existing lots or parcels greater than one acre but less than two acres may be assumed to 11 
have an aggregate development capacity of two dwelling units per acre.     12 

(b) Existing vacant lots or parcels one acre or less may be assumed to have a development 13 
capacity of one dwelling unit per lot or parcel.  14 

(9) Notwithstanding OAR 660-024-0050(4) and section (1) of this rule, except during periodic 15 
review or other legislative review of the UGB, the local government may approve an application 16 
under ORS 197.610 to 197.625 for a UGB amendment to add an amount of land less than 17 
necessary to satisfy the land need deficiency determined under OAR 660-024-0050(4), provided 18 
the amendment complies with all other applicable requirements.  19 

(10) Lands included within a UGB pursuant to section (3) to provide for a particular industrial 20 
use, or a particular public facility, must be planned and zoned for the intended use and must 21 
remain planned and zoned for that use unless the local government removes the land from the 22 
UGB. 23 

OAR 660-024-0067  24 
Evaluation of Land in the Study Area for Inclusion in the UGB; Priorities  25 

(1) When considering a UGB amendment, a local government outside of Metro must decide 26 
which land to add to the UGB by evaluating all land in the study area determined under OAR 27 
660-024-0065, as follows:  28 

(a) Beginning with the highest priority category of land described in section (2) of this rule, 29 
the local government must apply section (5) to determine which land in that priority category 30 
is suitable to satisfy the need deficiency determined under OAR 660-024-0050 and select as 31 
much of the land as necessary to satisfy the need.  32 

(b) If the amount of suitable land in the first priority category in section (2) is not sufficient to 33 
satisfy all the identified need deficiency, the local government must apply section (5) to 34 
determine which land in the next priority is suitable and must select as much of the suitable 35 
land in that priority as necessary to satisfy the need. The local government must proceed in 36 
this manner until all the land need is satisfied.  37 

Comment [MN16]: NO.  just because something 
is on an inventory, that doesn't mean there are 
restrictions on how the property can be used.  This 
provision should ONLY apply when there are clear, 
legally binding restrictions to placing services 

Comment [MN17]: why is this just vacant? 

Comment [MN18]: Should this be later on, in 
the planning and zoning section in -0067? 
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(c) If the amount of suitable land in a particular priority category in section (2) exceeds 1 
the amount necessary to satisfy the need deficiency, the local government must choose 2 
which land in that priority to include in the UGB by applying the criteria in section (6) of 3 
this rule.  4 

(2) Priority of Land for inclusion in a UGB:  5 

(a) First Priority – Urban reserve, exception land, and nonresource land. Lands in the study 6 
area that meet the description in paragraphs (A) through (C) of this subsection are of equal 7 
(first) priority:  8 

(A) Land designated as an urban reserve under OAR chapter 660, division 21, in an 9 
acknowledged comprehensive plan; 10 

(B) Land that is subject to an acknowledged exception under ORS 197.732; and  11 

(C) Land that is nonresource land.  12 

(b) Second Priority – Marginal Land: land within the study area that is designated as 13 
marginal land under ORS 197.247 (1991 Edition) in the an acknowledged comprehensive 14 
plan.  15 

(c) Third Priority – Farm or forest land that is not predominantly high value farm land: land 16 
within the study area that is designated for agriculture or forest uses in the acknowledged 17 
comprehensive plan and that is not predominantly less than 50 percent high-value farmland 18 
as defined in ORS 195.300, or that does not consist predominantly of prime or unique soils as 19 
determined by the United States Department of Agriculture Natural Resources Conservation 20 
Service. In selecting as much of the suitable land as necessary to satisfy the need, the local 21 
government must use the predominant capability classification system or the predominant 22 
cubic site class, as appropriate for the acknowledged comprehensive plan designation, to 23 
select lower capability or cubic site class lands first.  The criteria in section (6) of this rule 24 
shall not be used to select lands having higher capability or cubic site class ahead of lands 25 
having lower capability or cubic site class. 26 

(d) Fourth Priority – Agricultural land that is predominantly high value farmland: land within 27 
the study area that is designated as agricultural land in an acknowledged comprehensive plan 28 
and is predominantly at least 50 percent high value farmland as defined in ORS 195.300(10). 29 
A local government may not select land that is predominantly made up of at least 50 percent 30 
prime or unique farm soils, as defined by the United States Department of Agriculture 31 
Natural Resources Conservation Service, unless there is an insufficient amount of other land 32 
to satisfy its land need.  33 
 34 

(3) Notwithstanding section (2)(d) of this rule, land that would otherwise be excluded from 35 
a UGB may be included if:  36 

(a) The land contains a small amount of resource land that is not important to the 37 
commercial agricultural enterprise in the area and the land must be included to connect a 38 
nearby and significantly larger area of land of higher priority for inclusion within the 39 
urban growth boundary; or  40 

Comment [MN19]: redundant - these soils are 
part of the ORS 195.300 group 

Comment [MN20]: This needs to be made clear. 

Comment [MN21]: this "escape hatch" isn't just 
reserved for fourth priority land.  it can apply 
anywhere along the priority chain. 

Comment [MN22]: for this section, it would be 
a mistake to define "land" as meaning an entire 
parcel or tract. this just means - enough land to 
meet the need, and shouldn't be allowed to bring  in 
an entire parcel if that doesn't make sense or isn't 
actually necessary. 
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(b) The land contains a small amount of resource land that is not less than 50 percent 1 
predominantly high value farmland or predominantly made up of prime or unique farm 2 
soils and the land is completely surrounded by land of higher priority for inclusion into 3 
the urban growth boundary.  4 

(4) For purposes of subsections (2)(c) and (d) and section (3) of this rule, 5 

(a) Areas that are similarly situated and that have similar soils may be grouped together and 6 
studied as a single unit of land.  Provided, however, that soils of lower agricultural or forest 7 
capability may not be grouped with soils of higher capability in a way that would subvert the 8 
intent of the subsection (2) priorities.  9 

(b) Notwithstanding the foregoing, where a local government initiated the evaluation 10 
or amendment of its UGB prior to January 1, 2016, where the analysis involves more than 11 
one parcel or area within a particular priority category for which circumstances are the same, 12 
these parcels or areas may be considered and evaluated as a single group. 13 

(c) When determining predominant capability classification system or the predominant 14 
cubic site class of the subject land, “predominantly” means the capability or site class making 15 
up the greatest percentage of the area of the land.  16 

(a) When evaluating the agricultural or forest capability of land within a study area, “land” 17 
means the land in a tract as defined at ORS 215.010.  18 

(b) When determining whether the land is predominantly made up of prime or unique farm 19 
soils “predominantly” means at least 50 percent of a subject lot, parcel or tract. 20 

(5) With respect to subsection (1)(a) of this rule, a local government must assume that vacant or 21 
partially vacant land in a particular priority category is “suitable” to satisfy a need deficiency 22 
identified in OAR 660-024-0050(4) or OAR 660-024-0065(3) unless it demonstrates that the 23 
land cannot satisfy the specified need, or that its capacity to meet the need must be reduced, 24 
based on one or more of the conditions described in subsections (a) through (e) of this section:  25 

(a) With respect to needed industrial uses only, the land is an existing lot or parcel that is 26 
smaller than five acres in size. Existing parcelization, lot sizes or development patterns of the 27 
land make the land unsuitable for an identified need, or require that the development capacity 28 
of the lands be forecast at a lower level over the planning period than for unconstrained 29 
lands;  30 

(b) The land would qualify for exclusion from the preliminary study area under the factors in 31 
OAR 660-024-0065(4) but the local government declined to exclude it pending more detailed 32 
analysis under this (the priorities) rule. In evaluating this land, the local government must 33 
determine that those factors either require that the development capacity be forecast at a 34 
lower level over the planning period than for unconstrained land, or that no development 35 
capacity should be forecast with respect to the need;  36 

Comment [MN23]: redundant - included in HVF 
definition 

Comment [MN24]: switch subsections (3) and 
(4)? 

Comment [MN25]: no longer necessary, defined 
within (3) 

Comment [MN26]: Different concept that 
allows reasonable study areas, similar to current 
rule but with sideboards.  Dont' use parcel concept, 
explained below. 

Comment [MN27]: Escape hatch for cities that 
have already initiated. 

Comment [MN28]: In this case, predominantly 
cannot mean 50 percent.  we could have 35% Class 
1, 40% Class 2, 25% Class 6 - with no one class 
making up a majority. 

Formatted: Indent: Left:  0"

Comment [MN29]:  I don't think the 
lot/parcel/tract concept works.  Cities would be left 
with a patchwork quilt of different priorities they'd 
have to string together.  Other problems: 
  
Tracts can be manipulated, and can be much too 
large to paint an accurate picture of the 
resource.  True also for parcels to a lesser extent. 
 
Also - cities don't have a great way to know the legal 
lot/parcel status of property unless the land has 
been platted 
 
And- sometimes only part of a  tract or parcel will be 
in the study area.   

Comment [MN30]: I'm not even sure what (b) 
means, since it allows this to be calculated two 
different ways.  It can't say both lot/parcel and 
tract...it has to be one or the other. 

Comment [MN31]: this condition does NOT 
render the land "unsuitable" it only reduces 
capacity.  For residential, HB 2254 clearly intended 
that lands with reduced capacity be brought into 
the UGB - this provision would subvert that since it 
would allow the city to leave it out of the UGB.   

Comment [MN32]: this is unaccpetable, it's 
completely open ended and vague, a blank check - it 
need s to spell out exactly what this means.  and 
most of it's unnecessary and /or contradiicts other 
parts of this rule.  
For residential, the parcelization issue has already 
been resolved via OAR 660-024-0065(8) - the land is 
suitable, and must be included.   ...

Comment [MN33]:  The situation for residential 
lands has already been resolved via OAR 660-024-
0065(8) - this land is suitable, and must be included.   
 ...

Comment [MN34]: again - this is contemplating 
that the land WILL be included in the UGB, but 
forecast at a lower capacity.  but this function of a 
declaration that land is not "suitable" is that it gets ...
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(c) The land is committed to a public use, or to a private cemetery, airport, school, or church 1 
use or semi-public use that is not reasonably likely to be discontinued during the planning 2 
period, for example, land within the boundaries of a public use airport or within an area 3 
governed by compatibility requirements for public use airports described in OAR 660-013-4 
0080.;  5 

(d) The land is over 25% slope, or with respect to needed industrial uses only, the property is 6 
over 15% slope, as measured in the manner described in OAR 660-024-0065(7)(a). 7 

(e) The land is subject to a conservation easement described in ORS 271.715 that prohibits 8 
urban development. 9 

(6) Pursuant to section (1)(c), if the amount of suitable land in a particular priority category 10 
under section (2) exceeds the amount necessary to satisfy the need deficiency, the local 11 
government must choose which land in that priority to include in the UGB by first applying the 12 
Boundary Location Factors of Goal 14 and then applying applicable criteria in the acknowledged 13 
comprehensive plan and land use regulations acknowledged prior to initiation of the UGB 14 
amendment. The local government may not apply local comprehensive plan criteria that 15 
contradict the requirements of the Boundary Location Factors of Goal 14. The Goal 14 Boundary 16 
Location Factors are not independent criteria; when the factors are applied to compare alternative 17 
boundary locations and to determine the UGB location the local government must show that it 18 
considered and balanced all the factors.  19 

(7) The local government must apply the Goal 14 Location Factors in coordination with 20 
service providers and state agencies, including the Oregon Department of Transportation 21 
with respect to Factor 2 regarding impacts on the state transportation system, and the Oregon 22 
Department of Fish and Wildlife with respect to Factor 3 regarding environmental 23 
consequences. “Coordination” includes timely notice to agencies and service providers and 24 
consideration of any recommended evaluation methodologies. 25 

(8) In applying Goal 14 Boundary Location Factor 2 to evaluate alternative locations under 26 
section (6), the local government must compare relative costs, advantages and disadvantages 27 
of alternative UGB expansion areas with respect to the provision of public facilities and 28 
services needed to urbanize alternative boundary locations. For purposes of this section, the 29 
term “public facilities and services” means water, sanitary sewer, storm water management, 30 
fire protection, and transportation facilities. The evaluation and comparison under Location 31 
Factor 2 must consider:  32 

(a) The impacts to existing water, sanitary sewer, storm water, fire protection, and 33 
transportation facilities that serve nearby areas already inside the UGB;  34 

(b) The capacity of existing public facilities and services to serve areas already inside the 35 
UGB as well as areas proposed for addition to the UGB; and  36 

(c) The need for new transportation facilities, such as highways and other roadways, 37 
interchanges, arterials and collectors, additional travel lanes, other major improvements 38 
on existing roadways and, for urban areas of 25,000 or more, the provision of public 39 

Comment [MN35]: there is no definition for 
semi-public use - when this langauge was proposed 
by Eugene/1KF we were clear that this is an 
unacceptable term that needs to be narrowed. 

Comment [MN36]: should be 15% - what is the 
5% based on?  we have already submitted evidence 
of major industrial development on slopes over 5%.  
furthermore, not all industrial uses require the same 
site characteristics.  The proposed 5% slope 
represents a major policy departure from past 
practice and will lead to the unnecessary loss of 
farmland.  

Comment [MN37]: Fire protection is also 
necessary. 
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transit service.  1 

(9) The adopted findings for UGB adoption or amendment must describe or map all of the 2 
alternative areas evaluated in the boundary location alternatives analysis.  3 
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 DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT 
DIVISION 24 

URBAN GROWTH BOUNDARIES 
Draft new rules to implement ORS 197A.320 – Preliminary Version 2 

Note to RAC: current “location” rules at OAR 660-024-0060 would be modified to apply only to Metro. New 
study area and location rules (0065 and 0067, below) would be added to division 24 to implement requirements of 
ORS 197A.320 with respect to the traditional process. This draft would replace the draft issued September 15. 

 

1 
 

660-024-0065 1 
Establishment of Study Area to Evaluate Land for Inclusion in the UGB 2 
 3 
(1) When considering a UGB amendment to accommodate a need deficit identified in OAR 660-4 
024-0050(4), a local government outside of Metro must determine which land to add to the UGB 5 
by evaluating alternative locations within a “study area” established pursuant to this rule. To 6 
establish the study area, the local government must first identify a “preliminary study area” 7 
which shall not include land within a different UGB or within the corporate limits of a city that is 8 
within a different UGB.  The preliminary study area shall include:  9 

(a)  All lands in the local government’s acknowledged urban reserve, if any; 10 

(b) All lands that are within the following distance from the acknowledged UGB:  11 

(A) For local governments with a UGB population less than 10,000: one-half mile; 12 

(B) For local governments with a UGB population equal to or greater than 10,000: one 13 
mile; 14 

(c) All exception areas that are within the following distance from the acknowledged UGB 15 
provided they are contiguous to an exception area that includes land within the distance 16 
specified in subsection (b):  17 

(A) For local governments with a UGB population less than 10,000: one mile; 18 

(B) For local governments with a UGB population equal to or greater than 10,000: one 19 
and one half miles; 20 

(d) At the discretion of the local government, the preliminary study area may include land 21 
that is beyond the distance specified in subsections (b) and (c).  22 

(2) A local government that initiated the evaluation or amendment of its UGB prior to January 1, 23 
2016, may choose to identify a preliminary study area applying the standard in this section rather 24 
than section (1). For such local governments, the preliminary study area shall consist of:  25 

(a) All land adjacent to the acknowledged UGB, including all land in the vicinity of the UGB 26 
that has a reasonable potential to satisfy the identified need deficiency, and 27 

(b) All land in the local government’s acknowledged urban reserve established under OAR 28 
Chapter 660, division 21, if applicable. 29 
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(3) When the primary purpose for expansion of the UGB is to accommodate a particular 1 
industrial use that requires specific site characteristics, or to accommodate a public facility that 2 
requires specific site characteristics, and the site characteristics may be found in only a small 3 
number of locations, the preliminary study area may be limited to those locations within the 4 
distance described in section (1) or (2), whichever is appropriate, that have or could be improved 5 
to provide the required site characteristics. Site characteristics may include but are not limited to 6 
size, topography and proximity. For purposes of this section: 7 

(a) The definition of “site characteristics” in OAR 660-009-0005(11) applies for purposes of 8 
identifying a particular industrial use.   9 

(b) A “public facility” may include a facility necessary for public sewer, water, storm water, 10 
transportation, parks, schools, or fire protection.  11 

(4)  The local government may exclude land from the preliminary study area if it determines that: 12 

(a) Based on the standards in section (7) of this rule, it is impracticable to provide necessary 13 
public facilities or services to the land;  14 

(b) The land is subject to significant development hazards, due to a risk of: 15 

(A) Landslides: the land consists of a landslide deposit or scarp flank that is described 16 
and mapped on the Statewide Landslide Information Database for Oregon (SLIDO) 17 
Release 3.2 Geodatabase published by the Oregon Department of Geology and Mineral 18 
Industries (DOGAMI) December, 2014, provided that the deposit or scarp flank in the 19 
data source is mapped at a scale of 1:40,000 or finer;  20 

Concern/question: Are all landslide deposits or scarp flanks created equal?  What 21 
is a significant landslide?  22 

(B) Flooding, including inundation during storm surges: the land is within the Floodway 23 
or Special Flood Hazard Area (SFHA) identified on the applicable Flood Insurance Rate 24 
Map (FIRM);  25 

(C) Tsunamis: the land is within a tsunami inundation zone established pursuant to ORS 26 
455.446; 27 

(c) The land consists of a significant scenic, natural, cultural or recreational resource 28 
described in this subsection: 29 

(A) Lands that are designated on an acknowledged comprehensive plan prior to 30 
initiation of the UGB amendment, or that are mapped on a published state or federal 31 
inventory at a scale sufficient to determine its location for purposes of this rule, as:  32 
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(i) Critical or essential habitat for a species listed by a state or federal agency as 1 
threatened or endangered;  2 

(ii) Core habitat for Greater Sage Grouse; or 3 

(iii) Big game winter range or migration corridors; 4 

Concern/question:  What about portions of such areas that may be compromised 5 
by the configuration of the adjacent urban area?  Are there areas that may be 6 
pinched by urban uses and other nonresource land uses?  Notches in urban areas? 7 
Should allow for carve outs of conflicted parts of such areas.  8 

 9 

(B) Federal Wild and Scenic Rivers and State Scenic Waterways, including Related 10 
Adjacent Lands described by ORS 390.805, as mapped by the applicable state or federal 11 
agency responsible for the scenic program; 12 

Concern/question:  What about situations where suitable lands for urbanization 13 
may exist on both sides of a designated waterway?  Are there any such situations?  14 
If so, can protection exist within an urban area with use of such tools as setbacks, 15 
design standards, etc.? 16 

(C) Designated Natural Areas on the Oregon State Register of Natural Heritage 17 
Resources;  18 

(D) Aquatic areas subject to Statewide Planning Goal 16 that are in a Natural or 19 
Conservation management unit designated in an acknowledged comprehensive plan; 20 

(E) Lands subject to acknowledged comprehensive plan provisions that implement 21 
Statewide Planning Goal 17, Coastal Shoreland, Use Requirement 1; 22 

(F) Lands subject to acknowledged comprehensive plan provisions that implement 23 
Statewide Planning Goal 18, Implementation Requirement 2; or  24 

 (d) The land is owned by the federal government and managed primarily for rural uses. 25 

Concern/question:  What are rural uses?  Farm, forest, recreational development…? 26 

 (5) After excluding land from the preliminary study area under section (4), the local 27 
government must adjust the area, if necessary, so that it includes an amount of land that is at 28 
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least twice the amount of land needed for the deficiency determined under OAR 660-024-1 
0050(4) [ALT: or, if applicable, twice the particular land need described in section (3)].  2 

(6) For purposes of evaluating the priority of land under OAR 660-024-0067, the “study area” 3 
shall consist of all land that is included in the preliminary study area described in section (2) of 4 
this rule after adjustments to the area based on sections (3) through (5).  5 

(7) For purposes of subsection (4)(a), the local government may consider it impracticable to 6 
provide necessary public facilities or services to the following lands:  7 

(a) Contiguous areas of at least five acres where 75 percent or more of the land has a slope of 8 
25 percent or greater. Slope shall be measured as the increase in elevation divided by the 9 
horizontal distance at maximum ten-foot contour intervals;  10 

(b) Land that is isolated from existing service networks by physical, topographic, or other 11 
impediments to service provision such that it is impracticable to provide necessary facilities 12 
or services to the land within the planning period. The local government’s determination 13 
shall be based on an evaluation of:  14 

(A) The likely amount of development that could occur on the land within the planning 15 
period;  16 

(B) The likely cost of facilities and services; and,  17 

(C) Any substantial evidence collected by or presented to the local government regarding 18 
how similarly situated land in the region has, or has not, developed over time. 19 

(c)  As used in this section, “impediments to service provision” may include but are not 20 
limited to: 21 

 (A) Major rivers or other water bodies that would require new bridge crossings to serve 22 
planned urban development; 23 

(B) Topographic features such as canyons or ridges with slopes exceeding 40 per cent 24 
and vertical relief of greater than 80 feet;  25 

(C) Freeways, rail lines, or other restricted access corridors that would require new grade 26 
separated crossings to serve planned urban development;  27 

(D) Significant scenic, natural, cultural or recreational resources on an acknowledged 28 
plan inventory and subject protection measures under the plan or implementing 29 
regulations [ALT: or on a published state or federal inventory] that would prohibit or 30 
substantially impede the placement or construction of necessary public facilities and 31 
services. 32 
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(8) Land may not be excluded from the preliminary study area based on a finding of 1 
impracticability that is primarily a result of existing development patterns. However, a local 2 
government may forecast development capacity as follows:  3 

(a) Existing lots or parcels greater than one acre but less than two acres may be assumed to 4 
have an aggregate development capacity of two units per acre.     5 

(b) Existing vacant lots or parcels one acre or less may be assumed to have a development 6 
capacity of one unit.  7 

(9) Notwithstanding OAR 660-024-0050(4) and section (1) of this rule, except during periodic 8 
review or other legislative review of the UGB, the local government may approve an application 9 
under ORS 197.610 to 197.625 for a UGB amendment to add an amount of land less than 10 
necessary to satisfy the land need deficiency determined under OAR 660-024-0050(4), provided 11 
the amendment complies with all other applicable requirements.  12 

(10) Lands included within a UGB pursuant to section (3) to provide for a particular industrial 13 
use, or a particular public facility, must be planned and zoned for the intended use and must 14 
remain planned and zoned for that use unless the local government removes the land from the 15 
UGB. 16 

OAR 660-024-0067  17 
Evaluation of Land in the Study Area for Inclusion in the UGB; Priorities  18 

(1) When considering a UGB amendment, a local government outside of Metro must decide 19 
which land to add to the UGB by evaluating all land in the study area determined under OAR 20 
660-024-0065, as follows:  21 

(a) Beginning with the highest priority category of land described in section (2) of this rule, 22 
the local government must apply section (5) to determine which land in that priority category 23 
is suitable to satisfy the need deficiency determined under OAR 660-024-0050 and select as 24 
much of the land as necessary to satisfy the need.  25 

(b) If the amount of suitable land in the first priority category in section (2) is not sufficient to 26 
satisfy all the identified need deficiency, the local government must apply section (5) to 27 
determine which land in the next priority is suitable and must select as much of the suitable 28 
land in that priority as necessary to satisfy the need. The local government must proceed in 29 
this manner until all the land need is satisfied.  30 

(c) If the amount of suitable land in a particular priority category in section (2) exceeds 31 
the amount necessary to satisfy the need deficiency, the local government must choose 32 
which land in that priority to include in the UGB by applying the criteria in section (6) of 33 
this rule.  34 

(2) Priority of Land for inclusion in a UGB:  35 
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(a) First Priority – Urban reserve, exception land, and nonresource land. Lands in the study 1 
area that meet the description in paragraphs (A) through (C) of this subsection are of equal 2 
(first) priority:  3 

(A) Land designated as an urban reserve under OAR chapter 660, division 21, in an 4 
acknowledged comprehensive plan; 5 

(B) Land that is subject to an acknowledged exception under ORS 197.732; and  6 

(C) Land that is nonresource land.  7 

(b) Second Priority – Marginal Land: land within the study area that is designated as 8 
marginal land under ORS 197.247 (1991 Edition) in the acknowledged comprehensive plan.  9 

(c) Third Priority – Farm or forest land that is not predominantly high value farm land: land 10 
within the study area that is designated for agriculture or forest uses in the acknowledged 11 
comprehensive plan and that is not predominantly high-value farmland as defined in ORS 12 
195.300, or that does not consist predominantly of prime or unique soils as determined by the 13 
United States Department of Agriculture Natural Resources Conservation Service. In 14 
selecting as much of the suitable land as necessary to satisfy the need, the local government 15 
must use the predominant capability classification system or the predominant cubic site class, 16 
as appropriate for the acknowledged comprehensive plan designation, to select lower 17 
capability or cubic site class lands first.  18 

Concern/question:  Should there be the same protection afforded to prime forest land?  19 
The USDA defines prime forestland to be lands capable of producing 85 cubic feet per 20 
acre per year of certain tree species. 21 

(d) Fourth Priority – Agricultural land that is predominantly high value farmland: land within 22 
the study area that is designated as agricultural land in an acknowledged comprehensive plan 23 
and is predominantly high value farmland as defined in ORS 195.300(10). A local 24 
government may not select land that is predominantly made up of prime or unique farm soils, 25 
as defined by the United States Department of Agriculture Natural Resources Conservation 26 
Service, unless there is an insufficient amount of other land to satisfy its land need.  27 
 28 

(3) Notwithstanding section (2)(d) of this rule, land that would otherwise be excluded from 29 
a UGB may be included if:  30 

(a) The land contains a small amount of resource land that is not important to the 31 
commercial agricultural enterprise in the area and the land must be included to connect a 32 
nearby and significantly larger area of land of higher priority for inclusion within the 33 
urban growth boundary; or  34 

Concern/question: What is required to determine if land is not important needs to 35 
be better “defined.”  Suggest something such as: 36 
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A determination that land is not important to the commercial agricultural enterprise in 1 
and area shall be based on consideration of influences including but not limited to the: 2 

(a) Capability of sustaining long-term agricultural operations; 3 
(b) Suitability to sustain long-term agricultural operations taking into account: 4 

A. The existence of a large block of agricultural or other resource land with a 5 
concentration or cluster of farms; 6 

B. The adjacent land use pattern, including its location in relation to adjacent 7 
nonfarm uses and the existence of buffers between agricultural operations 8 
and nonfarm uses; 9 

C. The agricultural land use pattern, including parcelization, tenure and 10 
ownership patterns; and 11 

D. The sufficiency of needed agricultural infrastructure in the area. 12 

 13 

(b) The land contains a small amount of resource land that is not predominantly high 14 
value farmland or predominantly made up of prime or unique farm soils and the land is 15 
completely surrounded by land of higher priority for inclusion into the urban growth 16 
boundary.  17 

(4) For purposes of subsections (2)(c) and (d) and section (3) of this rule,  18 

(a) When evaluating the agricultural or forest capability of land within a study area, “land” 19 
means the land in a tract as defined at ORS 215.010.  20 

(b) When determining whether the land is predominantly made up of prime or unique farm 21 
soils “predominantly” means at least 50 percent of a subject lot, or parcel or tract.” 22 

Question/comment:  50/50 does not equate to predominance.  Suggest 51%. 23 

A tract is composed of contiguous lots and/or parcels under the same ownership.  Since 24 
ownership can be changed, tract composition can be manipulated.  Suggest removal of the 25 
term “tract.” 26 

(5) With respect to subsection (1)(a) of this rule, a local government must assume that vacant or 27 
partially vacant land in a particular priority category is “suitable” to satisfy a need deficiency 28 
identified in OAR 660-024-0050(4) or OAR 660-024-0065(3) unless it demonstrates that the 29 
land cannot satisfy the specified need, or that its capacity to meet the need must be reduced, 30 
based on one or more of the conditions described in subsections (a) through (e) of this section:  31 

(a) Existing parcelization, lot sizes or development patterns of the land make the land 32 
unsuitable for an identified need, or require that the development capacity of the lands be 33 
forecast at a lower level over the planning period than for unconstrained lands;  34 
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(b) The land would qualify for exclusion from the preliminary study area under the factors in 1 
OAR 660-024-0065(4) but the local government declined to exclude it pending more detailed 2 
analysis under this (the priorities) rule. In evaluating this land, the local government must 3 
determine that those factors either require that the development capacity be forecast at a 4 
lower level over the planning period than for unconstrained land, or that no development 5 
capacity should be forecast with respect to the need;  6 

(c) The land is committed to a public or semi-public use that is not reasonably likely to be 7 
discontinued during the planning period, for example, land within the boundaries of a public 8 
use airport or within an area governed by compatibility requirements for public use airports 9 
described in OAR 660-013-0080;  10 

(d) The land is over 25% slope, or with respect to needed industrial uses only, the property is 11 
over 5% slope, as measured in the manner described in OAR 660-024-0065(7)(a). 12 

(6) Pursuant to section (1)(c), if the amount of suitable land in a particular priority category 13 
under section (2) exceeds the amount necessary to satisfy the need deficiency, the local 14 
government must choose which land in that priority to include in the UGB by first applying the 15 
Boundary Location Factors of Goal 14 and then applying applicable criteria in the acknowledged 16 
comprehensive plan and land use regulations acknowledged prior to initiation of the UGB 17 
amendment. The local government may not apply local comprehensive plan criteria that 18 
contradict the requirements of the Boundary Location Factors of Goal 14. The Goal 14 Boundary 19 
Location Factors are not independent criteria; when the factors are applied to compare alternative 20 
boundary locations and to determine the UGB location the local government must show that it 21 
considered and balanced all the factors.  22 

(7) The local government must apply the Goal 14 Location Factors in coordination with 23 
service providers and state agencies, including the Oregon Department of Transportation 24 
with respect to Factor 2 regarding impacts on the state transportation system, and the Oregon 25 
Department of Fish and Wildlife with respect to Factor 3 regarding environmental 26 
consequences. “Coordination” includes timely notice to agencies and service providers and 27 
consideration of any recommended evaluation methodologies. 28 

(8) In applying Goal 14 Boundary Location Factor 2 to evaluate alternative locations under 29 
section (6), the local government must compare relative costs, advantages and disadvantages 30 
of alternative UGB expansion areas with respect to the provision of public facilities and 31 
services needed to urbanize alternative boundary locations. For purposes of this section, the 32 
term “public facilities and services” means water, sanitary sewer, storm water management, 33 
and transportation facilities. The evaluation and comparison under Location Factor 2 must 34 
consider:  35 

(a) The impacts to existing water, sanitary sewer, storm water and transportation facilities 36 
that serve nearby areas already inside the UGB;  37 

(b) The capacity of existing public facilities and services to serve areas already inside the 38 
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UGB as well as areas proposed for addition to the UGB; and  1 

(c) The need for new transportation facilities, such as highways and other roadways, 2 
interchanges, arterials and collectors, additional travel lanes, other major improvements 3 
on existing roadways and, for urban areas of 25,000 or more, the provision of public 4 
transit service.  5 

(9) The adopted findings for UGB adoption or amendment must describe or map all of the 6 
alternative areas evaluated in the boundary location alternatives analysis.  7 
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DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT 
DIVISION 38 

URBAN GROWTH BOUNDARIES 
Draft new rules to implement ORS 197A.320 – Preliminary Version 2 

 
OAR 660-038-0160 1 
Establishment of Study Area to Evaluate Land for Inclusion in the UGB 2 

Cities outside of Metro shall comply with this rule and OAR 660-038-0170 when determining 3 
which lands to include within the urban growth boundary in response to a deficit of land to meet 4 
long term needs determined under OAR 660-038-0080 or OAR 660-038-0150, or both. 5 

(1) The city shall determine which land to add to the UGB by evaluating alternative locations 6 
within a “study area” established pursuant to this rule. To establish the study area, the local 7 
government must first identify a “preliminary study area” which shall not include land within 8 
a different UGB or the corporate limits of a city within a different UGB. The preliminary 9 
study area shall include: 10 

(a)  All lands in the city’s acknowledged urban reserve, if any; 11 

(b) All lands that are within the following distance from the acknowledged UGB, except as 12 
provided in subsection (d) of this rule:  13 

(A) For cities with a UGB population less than 10,000: one-half mile; 14 

(B) For cities with a UGB population equal to or greater than 10,000: one mile; 15 

(c) All exception areas that are within the following distance from the acknowledged UGB 16 
provided they are contiguous to an exception area that includes land within the distance 17 
specified in subsection (b): :  18 

(A) For cities with a UGB population less than 10,000: one mile; 19 

(B) For cities with a UGB population equal to or greater than 10,000: one and one half 20 
miles; 21 

(d) At the discretion of the city, land that is beyond the distance specified in subsections (b) 22 
and (c).  23 

(2)  The city may exclude land from the preliminary study area if it determines that: 24 
 25 

(a) Based on the standards in section (5) of this rule, it is impracticable to provide necessary 26 
public facilities or services to the land;  27 

(b) The land is subject to significant development hazards, due to a risk of: 28 

(A) Landslides: The land consists of a landslide deposit or scarp flank that is described 29 
and mapped on the Statewide Landslide Information Database for Oregon (SLIDO) 30 
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Release 3.2 Geodatabase published by the Oregon Department of Geology and Mineral 1 
Industries (DOGAMI) December, 2014, provided that the deposit or scarp flank in the 2 
data source is mapped at a scale of 1:40,000 or finer;   3 

Concern/question: Are all landslide deposits or scarp flanks created equal?  What 4 
is a significant landslide?  5 

(B) Flooding, including inundation during storm surges: the land is within the Floodway 6 
or Special Flood Hazard Area (SFHA) identified on the applicable Flood Insurance Rate 7 
Map (FIRM);  8 

(C) Tsunamis: the land is within a tsunami inundation zone established pursuant to ORS 9 
455.446. 10 

(c) The land consists of a significant scenic, natural, cultural or recreational resource 11 
described in this subsection: 12 

(A) Lands that are designated on an acknowledged comprehensive plan prior to initiation 13 
of the UGB amendment, or that are mapped on a published state or federal inventory at a 14 
scale sufficient to determine its location for purposes of this rule, as:  15 

(i) Critical or essential habitat for a species listed by a state or federal agency as 16 
threatened or endangered;  17 

(ii) Core habitat for Greater Sage Grouse; or  18 

(iii) Big game winter range or migration corridors. 19 

Concern/question:  What about portions of such areas that may be compromised 20 
by the configuration of the adjacent urban area?  Are there areas that may be 21 
pinched by urban uses and other nonresource land uses?  Notches in urban areas?   22 
Should allow for carve outs of conflicted parts of such areas.   23 

 (B) Federal Wild and Scenic Rivers and State Scenic Waterways, including Related 24 
Adjacent Lands described by ORS 390.805, as mapped by the applicable state or federal 25 
agency responsible for that scenic program; 26 

Concern/question:  What about situations where suitable lands for urbanization 27 
may exist on both sides of a designated waterway?  Are there any such situations?  28 
If so, can protection exist within an urban area with use of such tools as setbacks, 29 
design standards, etc.? 30 
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(C) Designated Natural Areas on the Oregon State Register of Natural Heritage 1 
Resources;  2 

(D) Aquatic areas subject to Statewide Planning Goal 16 that are in a Natural or 3 
Conservation management unit designated in an acknowledged comprehensive plan; 4 

(E) Lands subject to acknowledged comprehensive plan provisions that implement 5 
Statewide Planning Goal 17, Coastal Shoreland, Use Requirement 1; 6 

(F) Lands subject to acknowledged comprehensive plan provisions that implement 7 
Statewide Planning Goal 18, Implementation Requirement 2.  8 

(d) The land is owned by the federal government and managed primarily for rural uses.  9 

Concern/question:  What are rural uses?  Farm, forest, recreational development…? 10 

 11 

(3) After excluding land from the preliminary study area under section (2), the city must adjust 12 
the study area, if necessary, so that it includes an amount of land that is at least twice the amount 13 
of land needed for the combined need deficiency determined under OAR 660-038-0080 and 14 
OAR 660-038-0150. 15 

(4) For purposes of evaluating the priority of land under OAR 660-038-0170, the “study area” 16 
shall consist of all land that is included in the preliminary study area described in section (1) of 17 
this rule, after adjustments to the area based on sections (2) and (3). 18 

(5) For purposes of subsection (4)(a), the city may consider it impracticable to provide necessary 19 
public facilities or services to the following lands:  20 

(a) Contiguous areas of at least five acres where 75 percent or more of the land has a slope of 21 
25 percent or greater. Slope shall be measured as the increase in elevation divided by the 22 
horizontal distance at maximum ten-foot contour intervals;  23 

(b) Lands requiring the construction of a new freeway interchange, overpass, underpass, or 24 
similar improvement to accommodate planned urban development providing such 25 
improvement is not currently identified in the Statewide Transportation Improvement 26 
Program (STIP) for construction within the planning period;  27 

(c) Land that is isolated from existing service networks by physical, topographic, or other 28 
impediments to service provision such that it is impracticable to provide necessary facilities 29 
or services to the land within the planning period. The city’s determination shall be based on 30 
an evaluation of:  31 
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(A) The likely amount of development that could occur on the land within the planning 1 
period;  2 

(B) The likely cost of facilities and services; and,  3 

(C) Any substantial evidence collected by or presented to the city regarding how 4 
similarly situated land in the region has, or has not, developed over time. 5 

(d)  As used in this section, “impediments to service provision” may include but are not 6 
limited to: 7 

 (A) Major rivers or other water bodies that would require new bridge crossings to serve 8 
planned urban development; 9 

(B) Topographic features such as canyons or ridges with slopes exceeding 40 per cent 10 
and vertical relief of greater than 80 feet;  11 

(C) Freeways, rail lines, or other restricted access corridors that would require new grade 12 
separated crossings to serve planned urban development;  13 

(D) Significant scenic, natural, cultural or recreational resources on an acknowledged plan 14 
inventory and subject protection measures under the plan or implementing regulations that 15 
would prohibit or substantially impede the placement or construction of necessary public 16 
facilities and services.  17 

(6) When a city that has a population of 10,000 or more evaluates or amends its urban growth 18 
boundary using a method described in this division, the city must notify districts and counties 19 
that have territory within the study area  as required by ORS 197A.315 and meet other applicable 20 
requirements in that statute.   21 

OAR 660-038-0170 22 
Evaluation of Land in the Study Area for Inclusion in the UGB; Priorities 23 

(1) When considering a UGB amendment, a city outside of Metro must decide which land to add 24 
to the UGB by evaluating all land in the study area determined under OAR 660-038-0160, as 25 
follows:   26 

(a) Beginning with the highest priority category of land described in section (2), the city must 27 
apply section (5) of this rule to determine which land in that priority category is suitable to 28 
satisfy the need deficiency determined under OAR 660-038-0080 and OAR 660-038-0150  29 
and select as much of the land as necessary to satisfy the need. 30 

(b) If the amount of suitable land in the first priority category is not adequate to satisfy the 31 
identified need deficiency, a city must apply section (5) to determine which land in the next 32 
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priority is suitable and select as much of the land in that priority as necessary to satisfy the 1 
need. The city must proceed in this manner until all the land need is satisfied.  2 

(c) If the amount of suitable land in a particular priority category in section (2) exceeds the 3 
amount necessary to satisfy the need deficiency, the city must choose which land in that 4 
priority to include in the UGB by applying the criteria in section (6) of this rule.  5 

(2) Priority of Land for inclusion in a UGB:  6 

(a) First Priority – Urban reserve, exception land, and nonresource land: Lands in the study 7 
area that meet the description in paragraphs (A) through (C) of this subsection are of equal 8 
(first) priority:  9 

(A) Land designated as an urban reserve under OAR chapter 660, division 21, in an 10 
acknowledged comprehensive plan; 11 

(B) Land that is subject to an acknowledged exception under ORS 197.732; and  12 

(C) Land that is nonresource land.  13 

(b) Second Priority – Marginal Land:   land within the study area that is designated as 14 
marginal land under ORS 197.247 (1991 Edition) in the acknowledged comprehensive plan. 15 

(c) Third Priority – Farm or Forest land that is not predominantly high value farm land:  land 16 
within the study area that is designated for agriculture or forest uses in the acknowledged 17 
comprehensive plan that is not predominantly high-value farmland, as defined in ORS 18 
195.300, or that does not consist predominantly of prime or unique soils, as determined by 19 
the United States Department of Agriculture Natural Resources Conservation Service In 20 
selecting as much of the suitable land as necessary to satisfy the need, the city must use the 21 
predominant capability classification system or the predominant cubic site class, as 22 
appropriate for the acknowledged comprehensive plan designation, to select lower capability 23 
or cubic site class lands first.  24 

Concern/question:  Should there be the same protection afforded to prime forest land?  25 
The USDA defines prime forestland to be lands capable of producing 85 cubic feet per 26 
acre per year of certain tree species. 27 

 (d) Fourth Priority – Agricultural land that is predominantly high value farmland: land 28 
within the study area that is designated as agricultural land in an acknowledged 29 
comprehensive plan and is predominantly high value farmland as defined in ORS 30 
195.300(10). A city may not select land that is predominantly made up of prime or unique 31 
farm soils, as defined by the United States Department of Agriculture Natural Resources 32 
Conservation Service, unless there is an insufficient amount of other land to satisfy its land 33 
need.   34 
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(3) Notwithstanding section (2)(d) of this rule, land that would otherwise be excluded from an 1 
urban growth boundary may be included if: 2 

(a) The land contains a small amount of resource land that is not important to the commercial 3 
agricultural enterprise in the area and the land must be included to connect a nearby and 4 
significantly larger area of land of higher priority for inclusion within the urban growth 5 
boundary; or 6 

Concern/question: What is required to determine if land is not important needs to 7 
be better “defined.”  Suggest something such as: 8 

A determination that land is not important to the commercial agricultural enterprise in 9 
and area shall be based on consideration of influences including but not limited to the: 10 

(a) Capability of sustaining long-term agricultural operations; 11 
(b) Suitability to sustain long-term agricultural operations taking into account: 12 

A. The existence of a large block of agricultural or other resource land with a 13 
concentration or cluster of farms; 14 

B. The adjacent land use pattern, including its location in relation to adjacent 15 
nonfarm uses and the existence of buffers between agricultural operations 16 
and nonfarm uses; 17 

C. The agricultural land use pattern, including parcelization, tenure and 18 
ownership patterns; and 19 

D. The sufficiency of needed agricultural infrastructure in the area. 20 

 21 

(b) The land contains a small amount of resource land that is not predominantly high value 22 
farmland or predominantly made up of prime or unique farm soils and the land is completely 23 
surrounded by land of higher priority for inclusion into the urban growth boundary. 24 

(4) For purposes of subsections (2)(c) and (d) and section (3) of this rule:   25 

(a) When evaluating the agricultural or forest capability of land within a study area, “land” 26 
means the land in a tract as defined at ORS 215.010.  27 

(b) When determining whether the land is predominantly made up of prime or unique farm 28 
soils “Predominantly” means at least 50 percent of a subject lot, or parcel or tract.” 29 

Question/comment:  50/50 does not equate to predominance.  Suggest 51%. 30 

A tract is composed of contiguous lots and/or parcels under the same ownership.  Since 31 
ownership can be changed, tract composition can be manipulated.  Suggest removal of the 32 
term “tract.” 33 
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(5) With respect to subsection (1)(a) of this rule, a city must assume that vacant or partially 1 
vacant land in a particular priority category is “suitable” to satisfy a need deficiency identified in 2 
OAR 660-024-0050(4) or OAR 660-024-0065(3) unless it demonstrates that the land cannot 3 
satisfy the specified need, or that its capacity to meet the need must be reduced, based on one or 4 
more of the conditions described in subsections (a) through (e) of this section:  5 

(a) Existing parcelization, lot sizes or development patterns of the land make the land 6 
unsuitable for an identified need, or require that the development capacity of the lands be 7 
forecast at a lower level over the planning period than for unconstrained lands;  8 

 (b) The land would qualify for exclusion from the preliminary study area under the factors in 9 
OAR 660-024-0065(4) but the city declined to exclude it pending more detailed analysis 10 
under this (the priorities) rule. In evaluating this land, the city must determine that those 11 
factors either require that the development capacity be forecast at a lower level over the 12 
planning period than for unconstrained land, or that no development capacity should be 13 
forecast with respect to the need;  14 

(c) The land is committed to a public or semi-public use that is not reasonably likely to be 15 
discontinued during the planning period, for example, land within the boundaries of a public 16 
use airport or within an area governed by compatibility requirements for public use airports 17 
described in OAR 660-013-0080;  18 

(d) The land is over 25% slope, or with respect to needed industrial uses only, the property is 19 
over 5% slope, as measured in the manner described in OAR 660-024-0065(7)(a). 20 

(6) As provided in section (1)(c), if the amount of suitable land in a particular priority category 21 
under section (2) exceeds the amount necessary to satisfy the need deficiency, the city must 22 
choose which land in that priority to include in the UGB by first applying the Boundary Location 23 
Factors of Goal 14 and then applying applicable criteria in the acknowledged comprehensive 24 
plan and land use regulations prior to initiation of the UGB evaluation or amendment. The city 25 
may not apply local comprehensive plan criteria that contradict the requirements of the Boundary 26 
Location Factors of Goal 14. The Goal 14 Boundary Location Factors are not independent 27 
criteria; when the factors are applied to compare alternative boundary locations and to determine 28 
the UGB location, the city must show that it considered and balanced all the factors.  29 

(7) The city must apply the Goal 14 Location Factors in coordination with service providers 30 
and state agencies, including the Oregon Department of Transportation with respect to Factor 31 
2 regarding impacts on the state transportation system, and the Oregon Department of Fish 32 
and Wildlife with respect to Factor 3 regarding environmental consequences. “Coordination” 33 
includes timely notice to agencies and service providers and consideration of any 34 
recommended evaluation methodologies. 35 

(8) In applying Goal 14, Boundary Location Factor 2, to evaluate alternative locations under 36 
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section (6), the city must compare relative costs, advantages and disadvantages of alternative 1 
UGB expansion areas with respect to the provision of public facilities and services needed to 2 
urbanize alternative boundary locations. For purposes of this section, the term “public 3 
facilities and services” means water, sanitary sewer, storm water management, and 4 
transportation facilities. The evaluation and comparison under Location Factor 2 must 5 
consider:  6 

(a) The impacts to existing water, sanitary sewer, storm water and transportation facilities 7 
that serve nearby areas already inside the UGB;  8 

(b) The capacity of existing public facilities and services to serve areas already inside the 9 
UGB as well as areas proposed for addition to the UGB; and  10 

(c) The need for new transportation facilities, such as highways and other roadways, 11 
interchanges, arterials and collectors, additional travel lanes, other major improvements 12 
on existing roadways and, for urban areas of 25,000 or more, the provision of public 13 
transit service.  14 

(9) The adopted findings for UGB adoption or amendment must describe or map all of the 15 
alternative areas evaluated in the boundary location alternatives analysis. 16 
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660-024-0065 1 
Establishment of Study Area to Evaluate Land for Inclusion in the UGB 2 
 3 
(1) When considering a UGB amendment to accommodate a need deficit identified in OAR 660-4 
024-0050(4), a local government outside of Metro must determine which land to add to the UGB 5 
by evaluating alternative locations within a “study area” established pursuant to this rule. To 6 
establish the study area, the local government must first identify a “preliminary study area” 7 
which shall not include land within a different UGB or within the corporate limits of a city that is 8 
within a different UGB.  The preliminary study area shall include:  9 

(a)  All lands in the local government’s acknowledged urban reserve, if any; 10 

(b) All lands that are within the following distance from the acknowledged UGB:  11 

(A) For local governments with a UGB population less than 10,000: one-half mile; 12 

(B) For local governments with a UGB population equal to or greater than 10,000: one 13 
mile; 14 

(c) All exception areas that are within the following distance from the acknowledged UGB 15 
provided they are contiguous to an exception area that includes land within the distance 16 
specified in subsection (b):  17 

(A) For local governments with a UGB population less than 10,000: one mile; 18 

(B) For local governments with a UGB population equal to or greater than 10,000: one 19 
and one half miles; 20 

(d) At the discretion of the local government, the preliminary study area may include land 21 
that is beyond the distance specified in subsections (b) and (c).  22 

(2) A local government that initiated the evaluation or amendment of its UGB prior to January 1, 23 
2016, may choose to identify a preliminary study area applying the standard in this section rather 24 
than section (1). For such local governments, the preliminary study area shall consist of:  25 

(a) All land adjacent to the acknowledged UGB, including all land in the vicinity of the UGB 26 
that has a reasonable potential to satisfy the identified need deficiency, and 27 

(b) All land in the local government’s acknowledged urban reserve established under OAR 28 
Chapter 660, division 21, if applicable. 29 
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(3) When the primary purpose for expansion of the UGB is to accommodate a particular 1 
industrial use that requires specific site characteristics, or to accommodate a public facility that 2 
requires specific site characteristics, and the site characteristics may be found in only a small 3 
number of locations, the preliminary study area may be limited to those locations within the 4 
distance described in section (1) or (2), whichever is appropriate, that have or could be improved 5 
to provide the required site characteristics. Site characteristics may include but are not limited to 6 
size, topography and proximity. For purposes of this section: 7 

(a) The definition of “site characteristics” in OAR 660-009-0005(11) applies for purposes of 8 
identifying a particular industrial use.   9 

(b) A “public facility” may include a facility necessary for public sewer, water, storm water, 10 
transportation, parks, schools, or fire protection.  11 

(4)  The local government may exclude land from the preliminary study area if it determines that: 12 

(a) Based on the standards in section (7) of this rule, it is impracticable to provide necessary 13 
public facilities or services to the land;  14 

(b) The land is subject to significant development hazards, due to a risk of: 15 

(A) Landslides: the land consists of a landslide deposit or scarp flank that is described 16 
and mapped on the Statewide Landslide Information Database for Oregon (SLIDO) 17 
Release 3.2 Geodatabase published by the Oregon Department of Geology and Mineral 18 
Industries (DOGAMI) December, 2014, provided that the deposit or scarp flank in the 19 
data source is mapped at a scale of 1:40,000 or finer;  20 

(B) Flooding, including inundation during storm surges: the land is within the Floodway 21 
or Special Flood Hazard Area (SFHA) identified on the applicable Flood Insurance Rate 22 
Map (FIRM);  23 

(C) Tsunamis: the land is within a tsunami inundation zone established pursuant to ORS 24 
455.446; 25 

(c) The land consists of a significant scenic, natural, cultural or recreational resource 26 
described in this subsection: 27 

(A) Lands that are designated on an acknowledged comprehensive plan prior to 28 
initiation of the UGB amendment, or that are mapped on a published state or federal 29 
inventory at a scale sufficient to determine its location for purposes of this rule, as:  30 

(i) Critical or essential habitat for a species listed by a state or federal agency as 31 
threatened or endangered;  32 

Comment [JRV1]: Has DLCD considered an 
opportunity for a city to exclude “all or portions of 
land” if the resource is not fully encumbering the 
land? Or is this the intent of OAR 660-038-
0170(5)(b)? 

Comment [JRV2]: Per Section 7, Subsection 4 of 
HB 2254, “the commission by rule shall determine 
the circumstances in which and the resources to 
which this exclusion will apply to”. ODFW supports a 
city having an opportunity to exclude the resources 
listed in this section, especially given the potential 
conflict when a development action is proposed. 
However, there are situations where these 
resources (i.e., critical/essential habitat, 
state/federal scenic waterways, scenic/recreation 
areas), may be within a UGB is they remain 
protected.  ODFW’s concern is a city not excluding 
and then assuming that these resources/habitats 
are 100% buildable or compatible with urban uses. 
ODFW still strongly recommends an opportunity for 
a second screen with coordination of appropriate 
agencies, where a city may further evaluate these 
resources for compatibility and make the 
determination to exclude prior to finalizing their 
UGB expansion area, or accounting for the 
reduction in buildable land capacity. It seems this 
second screen for excluding the listed resources (as 
proposed in 660-038-0170(5)(b)), would be 
consistent with the direction in HB 2254 for the 
commission to determine the circumstances in 
which the exclusion will apply to.  
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(ii) Core habitat for Greater Sage Grouse; or 1 

(iii) Big game winter range or migration corridors; 2 

(B) Federal Wild and Scenic Rivers and State Scenic Waterways, including Related 3 
Adjacent Lands described by ORS 390.805, as mapped by the applicable state or federal 4 
agency responsible for the scenic program; 5 

(C) Designated Natural Areas on the Oregon State Register of Natural Heritage 6 
Resources;  7 

(D) Aquatic areas subject to Statewide Planning Goal 16 that are in a Natural or 8 
Conservation management unit designated in an acknowledged comprehensive plan; 9 

(E) Lands subject to acknowledged comprehensive plan provisions that implement 10 
Statewide Planning Goal 17, Coastal Shoreland, Use Requirement 1; 11 

(F) Lands subject to acknowledged comprehensive plan provisions that implement 12 
Statewide Planning Goal 18, Implementation Requirement 2; or  13 

 (d) The land is owned by the federal government and managed primarily for rural uses.  14 

(5) After excluding land from the preliminary study area under section (4), the local government 15 
must adjust the area, if necessary, so that it includes an amount of land that is at least twice the 16 
amount of land needed for the deficiency determined under OAR 660-024-0050(4) [ALT: or, if 17 
applicable, twice the particular land need described in section (3)].  18 

(6) For purposes of evaluating the priority of land under OAR 660-024-0067, the “study area” 19 
shall consist of all land that is included in the preliminary study area described in section (2) of 20 
this rule after adjustments to the area based on sections (3) through (5).  21 

(7) For purposes of subsection (4)(a), the local government may consider it impracticable to 22 
provide necessary public facilities or services to the following lands:  23 

(a) Contiguous areas of at least five acres where 75 percent or more of the land has a slope of 24 
25 percent or greater. Slope shall be measured as the increase in elevation divided by the 25 
horizontal distance at maximum ten-foot contour intervals;  26 

(b) Land that is isolated from existing service networks by physical, topographic, or other 27 
impediments to service provision such that it is impracticable to provide necessary facilities 28 
or services to the land within the planning period. The local government’s determination 29 
shall be based on an evaluation of:  30 

December 3-4, 2015 - LCDC Salem 
Agenda Item 4, Attachment H



4 
 

(A) The likely amount of development that could occur on the land within the planning 1 
period;  2 

(B) The likely cost of facilities and services; and,  3 

(C) Any substantial evidence collected by or presented to the local government regarding 4 
how similarly situated land in the region has, or has not, developed over time. 5 

(c)  As used in this section, “impediments to service provision” may include but are not 6 
limited to: 7 

 (A) Major rivers or other water bodies that would require new bridge crossings to serve 8 
planned urban development; 9 

(B) Topographic features such as canyons or ridges with slopes exceeding 40 per cent 10 
and vertical relief of greater than 80 feet;  11 

(C) Freeways, rail lines, or other restricted access corridors that would require new grade 12 
separated crossings to serve planned urban development;  13 

(D) Significant scenic, natural, cultural or recreational resources on an acknowledged 14 
plan inventory and subject protection measures under the plan or implementing 15 
regulations [ALT: or on a published state or federal inventory] that would prohibit or 16 
substantially impede the placement or construction of necessary public facilities and 17 
services. 18 

(8) Land may not be excluded from the preliminary study area based on a finding of 19 
impracticability that is primarily a result of existing development patterns. However, a local 20 
government may forecast development capacity as follows:  21 

(a) Existing lots or parcels greater than one acre but less than two acres may be assumed to 22 
have an aggregate development capacity of two units per acre.     23 

(b) Existing vacant lots or parcels one acre or less may be assumed to have a development 24 
capacity of one unit.  25 

(9) Notwithstanding OAR 660-024-0050(4) and section (1) of this rule, except during periodic 26 
review or other legislative review of the UGB, the local government may approve an application 27 
under ORS 197.610 to 197.625 for a UGB amendment to add an amount of land less than 28 
necessary to satisfy the land need deficiency determined under OAR 660-024-0050(4), provided 29 
the amendment complies with all other applicable requirements.  30 

(10) Lands included within a UGB pursuant to section (3) to provide for a particular industrial 31 
use, or a particular public facility, must be planned and zoned for the intended use and must 32 
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remain planned and zoned for that use unless the local government removes the land from the 1 
UGB. 2 

OAR 660-024-0067  3 
Evaluation of Land in the Study Area for Inclusion in the UGB; Priorities  4 

(1) When considering a UGB amendment, a local government outside of Metro must decide 5 
which land to add to the UGB by evaluating all land in the study area determined under OAR 6 
660-024-0065, as follows:  7 

(a) Beginning with the highest priority category of land described in section (2) of this rule, 8 
the local government must apply section (5) to determine which land in that priority category 9 
is suitable to satisfy the need deficiency determined under OAR 660-024-0050 and select as 10 
much of the land as necessary to satisfy the need.  11 

(b) If the amount of suitable land in the first priority category in section (2) is not sufficient to 12 
satisfy all the identified need deficiency, the local government must apply section (5) to 13 
determine which land in the next priority is suitable and must select as much of the suitable 14 
land in that priority as necessary to satisfy the need. The local government must proceed in 15 
this manner until all the land need is satisfied.  16 

(c) If the amount of suitable land in a particular priority category in section (2) exceeds 17 
the amount necessary to satisfy the need deficiency, the local government must choose 18 
which land in that priority to include in the UGB by applying the criteria in section (6) of 19 
this rule.  20 

(2) Priority of Land for inclusion in a UGB:  21 

(a) First Priority – Urban reserve, exception land, and nonresource land. Lands in the study 22 
area that meet the description in paragraphs (A) through (C) of this subsection are of equal 23 
(first) priority:  24 

(A) Land designated as an urban reserve under OAR chapter 660, division 21, in an 25 
acknowledged comprehensive plan; 26 

(B) Land that is subject to an acknowledged exception under ORS 197.732; and  27 

(C) Land that is nonresource land.  28 

(b) Second Priority – Marginal Land: land within the study area that is designated as 29 
marginal land under ORS 197.247 (1991 Edition) in the acknowledged comprehensive plan.  30 

(c) Third Priority – Farm or forest land that is not predominantly high value farm land: land 31 
within the study area that is designated for agriculture or forest uses in the acknowledged 32 
comprehensive plan and that is not predominantly high-value farmland as defined in ORS 33 
195.300, or that does not consist predominantly of prime or unique soils as determined by the 34 
United States Department of Agriculture Natural Resources Conservation Service. In 35 
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selecting as much of the suitable land as necessary to satisfy the need, the local government 1 
must use the predominant capability classification system or the predominant cubic site class, 2 
as appropriate for the acknowledged comprehensive plan designation, to select lower 3 
capability or cubic site class lands first.  4 

(d) Fourth Priority – Agricultural land that is predominantly high value farmland: land within 5 
the study area that is designated as agricultural land in an acknowledged comprehensive plan 6 
and is predominantly high value farmland as defined in ORS 195.300(10). A local 7 
government may not select land that is predominantly made up of prime or unique farm soils, 8 
as defined by the United States Department of Agriculture Natural Resources Conservation 9 
Service, unless there is an insufficient amount of other land to satisfy its land need.  10 
 11 

(3) Notwithstanding section (2)(d) of this rule, land that would otherwise be excluded from 12 
a UGB may be included if:  13 

(a) The land contains a small amount of resource land that is not important to the 14 
commercial agricultural enterprise in the area and the land must be included to connect a 15 
nearby and significantly larger area of land of higher priority for inclusion within the 16 
urban growth boundary; or  17 

(b) The land contains a small amount of resource land that is not predominantly high 18 
value farmland or predominantly made up of prime or unique farm soils and the land is 19 
completely surrounded by land of higher priority for inclusion into the urban growth 20 
boundary.  21 

(4) For purposes of subsections (2)(c) and (d) and section (3) of this rule,  22 

(a) When evaluating the agricultural or forest capability of land within a study area, “land” 23 
means the land in a tract as defined at ORS 215.010.  24 

(b) When determining whether the land is predominantly made up of prime or unique farm 25 
soils “predominantly” means at least 50 percent of a subject lot, parcel or tract.” 26 

(5) With respect to subsection (1)(a) of this rule, a local government must assume that vacant or 27 
partially vacant land in a particular priority category is “suitable” to satisfy a need deficiency 28 
identified in OAR 660-024-0050(4) or OAR 660-024-0065(3) unless it demonstrates that the 29 
land cannot satisfy the specified need, or that its capacity to meet the need must be reduced, 30 
based on one or more of the conditions described in subsections (a) through (e) of this section:  31 

(a) Existing parcelization, lot sizes or development patterns of the land make the land 32 
unsuitable for an identified need, or require that the development capacity of the lands be 33 
forecast at a lower level over the planning period than for unconstrained lands;  34 

(b) The land would qualify for exclusion from the preliminary study area under the factors in 35 
OAR 660-024-0065(4) but the local government declined to exclude it pending more detailed 36 
analysis under this (the priorities) rule. In evaluating this land, the local government must 37 
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determine that those factors either require that the development capacity be forecast at a 1 
lower level over the planning period than for unconstrained land, or that no development 2 
capacity should be forecast with respect to the need;  3 

(c) The land is committed to a public or semi-public use that is not reasonably likely to be 4 
discontinued during the planning period, for example, land within the boundaries of a public 5 
use airport or within an area governed by compatibility requirements for public use airports 6 
described in OAR 660-013-0080;  7 

(d) The land is over 25% slope, or with respect to needed industrial uses only, the property is 8 
over 5% slope, as measured in the manner described in OAR 660-024-0065(7)(a). 9 

(6) Pursuant to section (1)(c), if the amount of suitable land in a particular priority category 10 
under section (2) exceeds the amount necessary to satisfy the need deficiency, the local 11 
government must choose which land in that priority to include in the UGB by first applying the 12 
Boundary Location Factors of Goal 14 and then applying applicable criteria in the acknowledged 13 
comprehensive plan and land use regulations acknowledged prior to initiation of the UGB 14 
amendment. The local government may not apply local comprehensive plan criteria that 15 
contradict the requirements of the Boundary Location Factors of Goal 14. The Goal 14 Boundary 16 
Location Factors are not independent criteria; when the factors are applied to compare alternative 17 
boundary locations and to determine the UGB location the local government must show that it 18 
considered and balanced all the factors.  19 

(7) The local government must apply the Goal 14 Location Factors in coordination with 20 
service providers and state agencies, including the Oregon Department of Transportation 21 
with respect to Factor 2 regarding impacts on the state transportation system, and the Oregon 22 
Department of Fish and Wildlife with respect to Factor 3 regarding environmental 23 
consequences. “Coordination” includes timely notice to agencies and service providers and 24 
consideration of any recommended evaluation methodologies. 25 

(8) In applying Goal 14 Boundary Location Factor 2 to evaluate alternative locations under 26 
section (6), the local government must compare relative costs, advantages and disadvantages 27 
of alternative UGB expansion areas with respect to the provision of public facilities and 28 
services needed to urbanize alternative boundary locations. For purposes of this section, the 29 
term “public facilities and services” means water, sanitary sewer, storm water management, 30 
and transportation facilities. The evaluation and comparison under Location Factor 2 must 31 
consider:  32 

(a) The impacts to existing water, sanitary sewer, storm water and transportation facilities 33 
that serve nearby areas already inside the UGB;  34 

(b) The capacity of existing public facilities and services to serve areas already inside the 35 
UGB as well as areas proposed for addition to the UGB; and  36 

(c) The need for new transportation facilities, such as highways and other roadways, 37 
interchanges, arterials and collectors, additional travel lanes, other major improvements 38 

Comment [JRV3]: ODFW appreciates and 
supports including some language to address the 
concern of excluding and/or reducing buildable land 
capacity. However, ODFW recommends this section 
be further clarified specific to the coordination on 
habitat resources and how a city would 
evaluate/determine development capacity (with 
respect to conflicting uses/compatibility). Some 
additional coordination language, such as, “If the 
land would qualify for an exclusion under OAR 660-
024-0065(4)(c) or factual information is submitted 
demonstrating that a significant fish and wildlife 
habitat resource is present in the study area, the 
city must coordinate with appropriate wildlife 
management agencies, such as the Oregon 
Department of Fish and Wildlife, with regards to the 
avoidance and minimization of protected species or 
habitats”. Language could also include coordination 
with other appropriate natural resource agencies, 
such as DSL, DEQ and ODA. 

Comment [JRV4]: ODFW appreciates the 
revised language for coordinating on Goal 14. DLCD 
may want to consider additional natural resource 
agencies, such as DSL and DEQ, as well as providing 
further clarification on how a city evaluates 
“environmental consequences”. It is not clear why 
Boundary Location Factor 2 is clarified, yet the other 
Factors are not given that specificity.   
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on existing roadways and, for urban areas of 25,000 or more, the provision of public 1 
transit service.  2 

(9) The adopted findings for UGB adoption or amendment must describe or map all of the 3 
alternative areas evaluated in the boundary location alternatives analysis.  4 
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DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT 
DIVISION 38 

URBAN GROWTH BOUNDARIES 
Draft new rules to implement ORS 197A.320 – Preliminary Version 2 

 
OAR 660-038-0160 1 
Establishment of Study Area to Evaluate Land for Inclusion in the UGB 2 

Cities outside of Metro shall comply with this rule and OAR 660-038-0170 when determining 3 
which lands to include within the urban growth boundary in response to a deficit of land to meet 4 
long term needs determined under OAR 660-038-0080 or OAR 660-038-0150, or both. 5 

(1) The city shall determine which land to add to the UGB by evaluating alternative locations 6 
within a “study area” established pursuant to this rule. To establish the study area, the local 7 
government must first identify a “preliminary study area” which shall not include land within 8 
a different UGB or the corporate limits of a city within a different UGB. The preliminary 9 
study area shall include: 10 

(a)  All lands in the city’s acknowledged urban reserve, if any; 11 

(b) All lands that are within the following distance from the acknowledged UGB, except as 12 
provided in subsection (d) of this rule:  13 

(A) For cities with a UGB population less than 10,000: one-half mile; 14 

(B) For cities with a UGB population equal to or greater than 10,000: one mile; 15 

(c) All exception areas that are within the following distance from the acknowledged UGB 16 
provided they are contiguous to an exception area that includes land within the distance 17 
specified in subsection (b): :  18 

(A) For cities with a UGB population less than 10,000: one mile; 19 

(B) For cities with a UGB population equal to or greater than 10,000: one and one half 20 
miles; 21 

(d) At the discretion of the city, land that is beyond the distance specified in subsections (b) 22 
and (c).  23 

(2)  The city may exclude land from the preliminary study area if it determines that: 24 
 25 

(a) Based on the standards in section (5) of this rule, it is impracticable to provide necessary 26 
public facilities or services to the land;  27 

(b) The land is subject to significant development hazards, due to a risk of: 28 

(A) Landslides: The land consists of a landslide deposit or scarp flank that is described 29 
and mapped on the Statewide Landslide Information Database for Oregon (SLIDO) 30 

Comment [JRV1]: Has DLCD considered an 
opportunity for a city to exclude “all or portions of 
land” if the resource is not fully encumbering the 
land? Or is this the intent of OAR 660-038-
0170(5)(b)?  
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Release 3.2 Geodatabase published by the Oregon Department of Geology and Mineral 1 
Industries (DOGAMI) December, 2014, provided that the deposit or scarp flank in the 2 
data source is mapped at a scale of 1:40,000 or finer;   3 

(B) Flooding, including inundation during storm surges: the land is within the Floodway 4 
or Special Flood Hazard Area (SFHA) identified on the applicable Flood Insurance Rate 5 
Map (FIRM);  6 

(C) Tsunamis: the land is within a tsunami inundation zone established pursuant to ORS 7 
455.446. 8 

(c) The land consists of a significant scenic, natural, cultural or recreational resource 9 
described in this subsection: 10 

(A) Lands that are designated on an acknowledged comprehensive plan prior to initiation 11 
of the UGB amendment, or that are mapped on a published state or federal inventory at a 12 
scale sufficient to determine its location for purposes of this rule, as:  13 

(i) Critical or essential habitat for a species listed by a state or federal agency as 14 
threatened or endangered;  15 

(ii) Core habitat for Greater Sage Grouse; or  16 

(iii) Big game winter range or migration corridors. 17 

 (B) Federal Wild and Scenic Rivers and State Scenic Waterways, including Related 18 
Adjacent Lands described by ORS 390.805, as mapped by the applicable state or federal 19 
agency responsible for that scenic program; 20 

(C) Designated Natural Areas on the Oregon State Register of Natural Heritage 21 
Resources;  22 

(D) Aquatic areas subject to Statewide Planning Goal 16 that are in a Natural or 23 
Conservation management unit designated in an acknowledged comprehensive plan; 24 

(E) Lands subject to acknowledged comprehensive plan provisions that implement 25 
Statewide Planning Goal 17, Coastal Shoreland, Use Requirement 1; 26 

(F) Lands subject to acknowledged comprehensive plan provisions that implement 27 
Statewide Planning Goal 18, Implementation Requirement 2.  28 

(d) The land is owned by the federal government and managed primarily for rural uses.     29 

Comment [JRV2]: Per Section 7, Subsection 4 of 
HB 2254, “the commission by rule shall determine 
the circumstances in which and the resources to 
which this exclusion will apply to”. ODFW supports a 
city having an opportunity to exclude the resources 
listed in this section, especially given the potential 
conflict when a development action is proposed. 
However, there are situations where these 
resources (i.e., critical/essential habitat, 
state/federal scenic waterways, scenic/recreation 
areas), may be within a UGB is they remain 
protected.  ODFW’s concern is a city not excluding 
and then assuming that these resources/habitats 
are 100% buildable or compatible with urban uses. 
ODFW still strongly recommends an opportunity for 
a second screen with coordination of appropriate 
agencies, where a city may further evaluate these 
resources for compatibility and make the 
determination to exclude prior to finalizing their 
UGB expansion area, or accounting for the 
reduction in buildable land capacity. It seems this 
second screen for excluding the listed resources (as 
proposed in 660-038-0170(5)(b)), would be 
consistent with the direction in HB 2254 for the 
commission to determine the circumstances in 
which the exclusion will apply to.  
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(3) After excluding land from the preliminary study area under section (2), the city must adjust 1 
the study area, if necessary, so that it includes an amount of land that is at least twice the amount 2 
of land needed for the combined need deficiency determined under OAR 660-038-0080 and 3 
OAR 660-038-0150. 4 

(4) For purposes of evaluating the priority of land under OAR 660-038-0170, the “study area” 5 
shall consist of all land that is included in the preliminary study area described in section (1) of 6 
this rule, after adjustments to the area based on sections (2) and (3). 7 

(5) For purposes of subsection (4)(a), the city may consider it impracticable to provide necessary 8 
public facilities or services to the following lands:  9 

(a) Contiguous areas of at least five acres where 75 percent or more of the land has a slope of 10 
25 percent or greater. Slope shall be measured as the increase in elevation divided by the 11 
horizontal distance at maximum ten-foot contour intervals;  12 

(b) Lands requiring the construction of a new freeway interchange, overpass, underpass, or 13 
similar improvement to accommodate planned urban development providing such 14 
improvement is not currently identified in the Statewide Transportation Improvement 15 
Program (STIP) for construction within the planning period;  16 

(c) Land that is isolated from existing service networks by physical, topographic, or other 17 
impediments to service provision such that it is impracticable to provide necessary facilities 18 
or services to the land within the planning period. The city’s determination shall be based on 19 
an evaluation of:  20 

(A) The likely amount of development that could occur on the land within the planning 21 
period;  22 

(B) The likely cost of facilities and services; and,  23 

(C) Any substantial evidence collected by or presented to the city regarding how 24 
similarly situated land in the region has, or has not, developed over time. 25 

(d)  As used in this section, “impediments to service provision” may include but are not 26 
limited to: 27 

 (A) Major rivers or other water bodies that would require new bridge crossings to serve 28 
planned urban development; 29 

(B) Topographic features such as canyons or ridges with slopes exceeding 40 per cent 30 
and vertical relief of greater than 80 feet;  31 

(C) Freeways, rail lines, or other restricted access corridors that would require new grade 32 
separated crossings to serve planned urban development;  33 

December 3-4, 2015 - LCDC Salem 
Agenda Item 4, Attachment H



 
 

4 
 

(D) Significant scenic, natural, cultural or recreational resources on an acknowledged plan 1 
inventory and subject protection measures under the plan or implementing regulations that 2 
would prohibit or substantially impede the placement or construction of necessary public 3 
facilities and services.  4 

(6) When a city that has a population of 10,000 or more evaluates or amends its urban growth 5 
boundary using a method described in this division, the city must notify districts and counties 6 
that have territory within the study area  as required by ORS 197A.315 and meet other applicable 7 
requirements in that statute.   8 

OAR 660-038-0170 9 
Evaluation of Land in the Study Area for Inclusion in the UGB; Priorities 10 

(1) When considering a UGB amendment, a city outside of Metro must decide which land to add 11 
to the UGB by evaluating all land in the study area determined under OAR 660-038-0160, as 12 
follows:   13 

(a) Beginning with the highest priority category of land described in section (2), the city must 14 
apply section (5) of this rule to determine which land in that priority category is suitable to 15 
satisfy the need deficiency determined under OAR 660-038-0080 and OAR 660-038-0150  16 
and select as much of the land as necessary to satisfy the need. 17 

(b) If the amount of suitable land in the first priority category is not adequate to satisfy the 18 
identified need deficiency, a city must apply section (5) to determine which land in the next 19 
priority is suitable and select as much of the land in that priority as necessary to satisfy the 20 
need. The city must proceed in this manner until all the land need is satisfied.  21 

(c) If the amount of suitable land in a particular priority category in section (2) exceeds the 22 
amount necessary to satisfy the need deficiency, the city must choose which land in that 23 
priority to include in the UGB by applying the criteria in section (6) of this rule.  24 

(2) Priority of Land for inclusion in a UGB:  25 

(a) First Priority – Urban reserve, exception land, and nonresource land: Lands in the study 26 
area that meet the description in paragraphs (A) through (C) of this subsection are of equal 27 
(first) priority:  28 

(A) Land designated as an urban reserve under OAR chapter 660, division 21, in an 29 
acknowledged comprehensive plan; 30 

(B) Land that is subject to an acknowledged exception under ORS 197.732; and  31 

(C) Land that is nonresource land.  32 
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(b) Second Priority – Marginal Land:   land within the study area that is designated as 1 
marginal land under ORS 197.247 (1991 Edition) in the acknowledged comprehensive plan. 2 

(c) Third Priority – Farm or Forest land that is not predominantly high value farm land:  land 3 
within the study area that is designated for agriculture or forest uses in the acknowledged 4 
comprehensive plan that is not predominantly high-value farmland, as defined in ORS 5 
195.300, or that does not consist predominantly of prime or unique soils, as determined by 6 
the United States Department of Agriculture Natural Resources Conservation Service In 7 
selecting as much of the suitable land as necessary to satisfy the need, the city must use the 8 
predominant capability classification system or the predominant cubic site class, as 9 
appropriate for the acknowledged comprehensive plan designation, to select lower capability 10 
or cubic site class lands first.  11 

 (d) Fourth Priority – Agricultural land that is predominantly high value farmland: land 12 
within the study area that is designated as agricultural land in an acknowledged 13 
comprehensive plan and is predominantly high value farmland as defined in ORS 14 
195.300(10). A city may not select land that is predominantly made up of prime or unique 15 
farm soils, as defined by the United States Department of Agriculture Natural Resources 16 
Conservation Service, unless there is an insufficient amount of other land to satisfy its land 17 
need.   18 

(3) Notwithstanding section (2)(d) of this rule, land that would otherwise be excluded from an 19 
urban growth boundary may be included if: 20 

(a) The land contains a small amount of resource land that is not important to the commercial 21 
agricultural enterprise in the area and the land must be included to connect a nearby and 22 
significantly larger area of land of higher priority for inclusion within the urban growth 23 
boundary; or 24 

(b) The land contains a small amount of resource land that is not predominantly high value 25 
farmland or predominantly made up of prime or unique farm soils and the land is completely 26 
surrounded by land of higher priority for inclusion into the urban growth boundary. 27 

(4) For purposes of subsections (2)(c) and (d) and section (3) of this rule:   28 

(a) When evaluating the agricultural or forest capability of land within a study area, “land” 29 
means the land in a tract as defined at ORS 215.010.  30 

(b) When determining whether the land is predominantly made up of prime or unique farm 31 
soils “Predominantly” means at least 50 percent of a subject lot, parcel or tract.” 32 

 33 
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(5) With respect to subsection (1)(a) of this rule, a city must assume that vacant or partially 1 
vacant land in a particular priority category is “suitable” to satisfy a need deficiency identified in 2 
OAR 660-024-0050(4) or OAR 660-024-0065(3) unless it demonstrates that the land cannot 3 
satisfy the specified need, or that its capacity to meet the need must be reduced, based on one or 4 
more of the conditions described in subsections (a) through (e) of this section:  5 

(a) Existing parcelization, lot sizes or development patterns of the land make the land 6 
unsuitable for an identified need, or require that the development capacity of the lands be 7 
forecast at a lower level over the planning period than for unconstrained lands;  8 

 (b) The land would qualify for exclusion from the preliminary study area under the factors in 9 
OAR 660-024-0065(4) but the city declined to exclude it pending more detailed analysis 10 
under this (the priorities) rule. In evaluating this land, the city must determine that those 11 
factors either require that the development capacity be forecast at a lower level over the 12 
planning period than for unconstrained land, or that no development capacity should be 13 
forecast with respect to the need;  14 

(c) The land is committed to a public or semi-public use that is not reasonably likely to be 15 
discontinued during the planning period, for example, land within the boundaries of a public 16 
use airport or within an area governed by compatibility requirements for public use airports 17 
described in OAR 660-013-0080;  18 

(d) The land is over 25% slope, or with respect to needed industrial uses only, the property is 19 
over 5% slope, as measured in the manner described in OAR 660-024-0065(7)(a). 20 

(6) As provided in section (1)(c), if the amount of suitable land in a particular priority category 21 
under section (2) exceeds the amount necessary to satisfy the need deficiency, the city must 22 
choose which land in that priority to include in the UGB by first applying the Boundary Location 23 
Factors of Goal 14 and then applying applicable criteria in the acknowledged comprehensive 24 
plan and land use regulations prior to initiation of the UGB evaluation or amendment. The city 25 
may not apply local comprehensive plan criteria that contradict the requirements of the Boundary 26 
Location Factors of Goal 14. The Goal 14 Boundary Location Factors are not independent 27 
criteria; when the factors are applied to compare alternative boundary locations and to determine 28 
the UGB location, the city must show that it considered and balanced all the factors.  29 

(7) The city must apply the Goal 14 Location Factors in coordination with service providers 30 
and state agencies, including the Oregon Department of Transportation with respect to Factor 31 
2 regarding impacts on the state transportation system, and the Oregon Department of Fish 32 
and Wildlife with respect to Factor 3 regarding environmental consequences. “Coordination” 33 
includes timely notice to agencies and service providers and consideration of any 34 
recommended evaluation methodologies. 35 

(8) In applying Goal 14, Boundary Location Factor 2, to evaluate alternative locations under 36 

Comment [JRV3]: ODFW appreciates and 
supports including some language to address the 
concern of excluding and/or reducing buildable land 
capacity. However, ODFW recommends this section 
be further clarified specific to the coordination on 
habitat resources and how a city would 
evaluate/determine development capacity (with 
respect to conflicting uses/compatibility). Some 
additional coordination language, such as, “If the 
land would qualify for an exclusion under OAR 660-
024-0065(4)(c) or factual information is submitted 
demonstrating that a significant fish and wildlife 
habitat resource is present in the study area, the 
city must coordinate with appropriate wildlife 
management agencies, such as the Oregon 
Department of Fish and Wildlife, with regards to the 
avoidance and minimization of protected species or 
habitats”. Language could also include coordination 
with other appropriate natural resource agencies, 
such as DSL, DEQ and ODA.  

Comment [JRV4]: ODFW appreciates the 
revised language for coordinating on Goal 14. DLCD 
may want to consider additional natural resource 
agencies, such as DSL and DEQ, as well as providing 
further clarification on how a city evaluates 
“environmental consequences”. It is not clear why 
Boundary Location Factor 2 is clarified, yet the other 
Factors are not given that specificity.   
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section (6), the city must compare relative costs, advantages and disadvantages of alternative 1 
UGB expansion areas with respect to the provision of public facilities and services needed to 2 
urbanize alternative boundary locations. For purposes of this section, the term “public 3 
facilities and services” means water, sanitary sewer, storm water management, and 4 
transportation facilities. The evaluation and comparison under Location Factor 2 must 5 
consider:  6 

(a) The impacts to existing water, sanitary sewer, storm water and transportation facilities 7 
that serve nearby areas already inside the UGB;  8 

(b) The capacity of existing public facilities and services to serve areas already inside the 9 
UGB as well as areas proposed for addition to the UGB; and  10 

(c) The need for new transportation facilities, such as highways and other roadways, 11 
interchanges, arterials and collectors, additional travel lanes, other major improvements 12 
on existing roadways and, for urban areas of 25,000 or more, the provision of public 13 
transit service.  14 

(9) The adopted findings for UGB adoption or amendment must describe or map all of the 15 
alternative areas evaluated in the boundary location alternatives analysis. 16 
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HB2254/197A.300-325 RAC and DLCD Staff 
And the Land Conservation and Development Commission 
c/o Cassaria Taylor 
Department of Land Conservation and Development 
635 Capitol Street NE, Suite 150 
Salem, Oregon  97301-2540 
 
Re:  Comments on the 9/10/15 draft Division 38 and Division 24 rules; 
and proposed location rule changes of 11/05/2015. 
 
 
The Department of State Lands (DSL) appreciates being included as a member of the Division 
38 Rules Advisory Committee (RAC) and the opportunity to make comment on this rule making 
effort.  DSL provides the following comments on the 9/10/2015 draft Division 38 rules, 
proposed changes to Division 24 rules and supporting documents.  These comments are in 
addition to the comments that were previously provided on the 8/20/2015 version of these draft 
rules to the RAC, Department of Land Conservation and Development (DLCD) and Land 
Conservation and Development Commission (LCDC). 
 
Wetlands Policy in Oregon 
 
It is the policy of the State of Oregon to promote the protection, conservation and best use of 
wetland resources, their functions and values.  This is accomplished by integrating and 
coordinating statewide planning goals, local comprehensive plans, and state and federal 
regulatory programs.  Further, it is the policy of this State to promote the protection of wetland 
values on private lands by developing and using public recognition programs, incentives and 
other nonregulatory actions (196.672(1) & (9)). 
 
The Legislature found that wetlands serve multiple valuable functions as listed in ORS 
196.668.  These findings continue to be supported and augmented through scientific studies.  
Examples of functions that may contribute the most to the resilience and livability of urban and 
urbanizing areas include: 
• Flood delay and retention – flow may be slowed and capacity provided to decrease flood 

risk to the built environment; 
• Water quality – wetlands may improve multiple factors contributing to water quality; 
• Carbon sequestration; and 
• Contribute to habitat and migration corridors for birds, wildlife and fish. 
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Goal 5 Products for Wetlands and Waterways 
 
In keeping with the above policy and findings, DSL recognizes the established Statewide 
Planning Goal 5 procedures as vital to promote the protection, conservation and best use of 
this State’s wetland and water resources.  The Goal 5 related products important in advanced 
planning for wetlands and waters (Goal 5 products) are: 

• The Local Wetland Inventory (LWI) with the associated functional assessment protocol, 
• Locally Significant Wetland (LSW) determination, and 
• The Riparian Corridor Inventory. 

 
The integration of these inventory and assessment findings earlier in the Urban Growth 
Boundary (UGB) planning process gives planners and the public tools to evaluate the UGB 
study area for serviceability and impracticability.  This leads to more accurate, appropriate, and 
informed development plans.  The inventory process includes public outreach that allows 
further opportunity to increase resident awareness of, and input into local growth plans. 
 
The LWI and associated products support planning at many levels.  Advanced planning of 
appropriate locations for possible mitigation opportunities allows for increased wetland function 
where it may be of most value within UGBs.  Additionally, early planning for strategic mitigation 
locations increases the likelihood that appropriate mitigation may be available to compensate 
for development in wetlands.  This may increase capacity and surety in the permit process, 
allowing future development to proceed more easily.  Planned mitigation opportunities within a 
UGB may also decrease pressure to locate mitigation on farmland. 
 
When locations appropriately coincide, existing wetlands and mitigation wetlands may be 
incorporated to expand Greenway areas.  This increases the safety and aesthetics of 
pedestrian, recreation and transportation corridors.  The Goal 5 wetlands and waters products 
also assist planning for sustainability.  For example, these products may assist in locating 
appropriate areas to reduce flood risk through increasing wetland capacity.  Similarly, water 
quality may be improved through strategic restoration, mitigation or buffer locations, or by 
maintaining existing high functioning or special wetlands. 
 
DSL also supports the completion of Goal 5 products because, while Counties have carried out 
Goal 5 compliance work, the inventory used to identify the location of wetlands, the National 
Wetland Inventory (NWI), has certain limitations that make it a blunt instrument for planning 
and permitting applications.  For example, the NWI does not map farmed wetlands, and 
because of the scale of the work many wetlands are absent from the inventory.  There is also 
no assessment of wetland functions and values associated with the NWI, and therefore a 
determination of significance cannot be made per 141-086-0300 through 141-086-0350. 
 
Currently, the main triggers for Goal 5 work are when cities enter periodic review (Division 25 
as amended by HB3282) and, to a lesser extent, during UGB expansion (Division 24 and via 
HB2254, Division 38).  DSL recognizes the benefits to wetlands and waters of this state when 
local governments undertake the creation and adoption of Goal 5 products. 
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To the extent possible DSL favors rule language that encourages compliance with Goal 5 and 
completion of Goal 5 wetlands and waters products and other Goal 5 related work tasks during 
UGB expansion and periodic review by cities that have attained a population size of 10,000 or 
more. 
 
DSL Comments on Division 38 & 24 draft rules 
 
Please find comments on the draft Division 38 rules below.  These comments also apply to the 
draft changes in the Division 24 rules, to the extent that the draft Division 38 language was 
inserted into the Division 24 rules. 
 
660-038-0020(12)(c):  While this language is similar to 660-024-0020(1)(c), both rules 
discourage the completion of wetlands and waters related Goal 5 products within existing 
UGBs.  Since UGB expansion is accomplished in response to increased population size, many 
cities whose population has grown above 10,000 have not previously completed the Goal 5 
products within the original UGB.  These cities would benefit from the completion of Goal 5 
products for the original and proposed UGB during the UGB expansion evaluation period.  
Access to more accurate information about the locations and functions of wetlands and waters 
in both UGB areas, provides better estimates for buildable land inventories (BLIs), 
serviceability, and impracticability.  The availability of more accurate information also may 
increase the quality of public outreach and comments during the planning process.  These 
measures bolster the provisions set forth in 660-038-0000(3)(b) – (f). 
 
660-038-0020(14):  This draft rule, and potentially rules drafted in response to HB 3282, may 
limit periodic review.  The Division 38 language states that “A city…is not required to 
commence periodic review…” with two provisions.  The revised language at the end of this 
section references the OAR 660-025 rules for an … “alternate means to ensure that the … city 
comply with the statewide land use planning goals…”  This change appears to be an 
improvement over the previous draft language.  However, it is unclear if, or how, the Division 
25 “alternate means” will ensure the completion of the Goal 5 wetlands and waters products. 
This section also is unclear regarding what compels the initiation of periodic review.  This 
seems particularly important in light of changes that may be made to Division 25 rules.  Please 
discuss the “alternate means” and initiation of periodic review with the RAC at the 11/18/2015 
meeting so the RAC may be able to better comment on this draft language. 
 
660-038-0070(3):  DSL has questions about the language regarding the release of the 
requirement that cities identify lands encumbered with easements or deeded restrictions during 
the buildable lands inventory task.  While to some extent such encumbrances may be taken 
into account later in the process through the adjustment allowed in 660-038-0160(2), ultimately 
it is important that these encumbered lands be identified.  Both DSL’s proprietary and 
Removal-Fill programs use such instruments to identify limitations or allowances of use on 
certain properties.  DSL understands that the identification and appropriate treatment of 
encumbered properties brought into a UGB will occur later, outside of the UGB expansion 
process.  However, DSL has the expectation, as a property owner, that all property owners will 
be notified early in the proposed UGB expansion process.  Often DSL does not receive such 
notification. 
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660-038-0170(9), (10)(a) [now in -0170(8)] and 038-0210:  DSL agrees with the decision of 
DLCD staff to reinstall “storm water management” in the definition of “public facilities and 
services.”  Sanitary sewers are not a replacement for storm water management.  While these 
two services overlap, urbanizing areas benefit when storm water management takes many 
forms beyond the sanitary sewer system.  In many cities the capacity of the sanitary sewer 
systems can be overwhelmed by the volume of water during some storm events resulting in 
decreased water quality.  Wetlands perform the functions of flood delay, “desynchronization,” 
slowing and storage all of which may dampen storm surges into built treatment facilities.  
Wetlands may also function to assist with water quality at such times that sanitary sewers are 
overwhelmed by flood events. 
 
660-038-0180(4):  DSL provides several comments on this section. 
1. Regarding, “If factual information is submitted demonstrating that a Goal 5 resource site…” 

a. The public and agencies must be notified of the UGB expansion, and asked to comment 
specifically about “Goal 5 resource sites” in order to submit this information.  DSL often 
does not get noticed when cities begin the UGB expansion process.  Please provide 
cities with a process to ensure public, agencies and property owners are properly 
noticed.  While some notification is required in 660-038-0020(13), this direction is 
insufficient to direct the timing or notification of State agencies with regard to the 
presence of Goal 5 resources. 

b. Cities and Counties already have access to the USFWS NWI, the USDA NRCS hydric 
soils, the USGS national hydrography dataset and other resources that are 
recommended for use for a rough estimate of the presence of wetlands and waters 
resources within the UGB study area.  This information is “factual information” that 
DLCD may consider in rule or guidance for this step. 

2. Regarding the definition of “impact area” that includes “significant Goal 5 resource:” 
a. For wetlands the only method to determine the “significance” of, or designate a wetland 

as, “significant,” is to go through the LWI and LSW process.  In the past DSL staff have 
had questions from planners and DLCD staff regarding the presence of “significant” 
wetlands in areas where no LWI, and therefore no significance determination, had been 
completed.  The word “significant” may have meaning for other Goal 5 resources; 
however, for wetlands this word is a source of confusion when planners only have the 
NWI.  This example illustrates the benefit of completing Goal 5 wetland and water 
products at the beginning of the UGB expansion process. 

b. Until the LWI and LSW are completed, cities have to depend upon the less accurate 
resources listed above in #1b.  Generally, wetlands and waterways are better protected 
within UGBs once the city has completed and adopted the related Goal 5 products and 
protective ordinances.  Therefore, generally, from the protection standpoint, and aside 
from the potential effects from urbanization, it may be beneficial for the wetlands and 
waters resources, and for the city, if these resources are brought into the UGB.  
However, for consideration of 660-038-0170, actively farmed wetlands (again, not 
mapped on the NWI) may be better left out of the UGB to be maintained as farmland. 

 
660-024-0065(4)(c)(A):  As stated above, the NWI is not created at a scale to accurately 
locate wetland boundaries for the purpose of urban area planning.  Also, there is no 
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determination of significance associated with the NWI.  Again, the Goal 5 products are 
important for accurate and proactive planning for wetlands and waterways. 
 
Additional Comments on related documentation 
 
The 9/10/2015 LCDC policy agenda for the 9/24-25/2015 LCDC meeting, Item III.A.4.: The 
staff comments include two policy elements for future review; the replacement of periodic 
review and changes to the Goal 5 requirements for cities undertaking UGB expansion under 
the proposed Division 38 rules.  Similarly, agenda Item III.B.1., regarding HB 3282 and the 
related change in statutory language in 197.629(7) states that the LCDC may approve a 
periodic review work program limited to only the changes required on remand.  DSL would 
welcome the opportunity to serve on a technical or rule advisory committee, or to provide 
comment on proposed rule changes in regard to HB3282-based changes to periodic review 
(Division 25) rules, and any changes to Goal 5 requirements (Division 23).  DSL favors the 
active support of Goal 5 wetlands and waterways related work tasks when a city has attained a 
population of 10,000.  Further, DSL discourages limitations upon the completion of Goal 5 
products during the UGB expansion process or by limiting Goal 5 compliance during periodic 
review. 
 
 
DSL recognizes the benefits of a streamlined UGB expansion process and supports this effort.  
To that end, DSL staff is actively engaged in developing improvements to the Statewide 
Planning Goal 5 wetland inventory and assessment processes.  DSL looks forward to 
continued engagement and cooperation with DLCD staff in the incorporation and facilitation of 
natural resource planning in UGB expansion and other related planning efforts. 
 
 
Sincerely, 
 
 
 
Jevra Brown 
Aquatic Resource Planner 
Department of State Lands 
OAR 660-038 RAC Member 
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Oregon Department of Agriculture 
Recommended Amendments to Division 24 Draft 
November 18, 2015 
 
 
FOURTH PRIORITY LANDS - NEEDS REQUIREMENT TO SELECT 
POOREST SOILS FIRST 
 
660-024-0067(2)(d) Fourth priority lands 
 
Recommend addition to end of paragraph:  
 

In selecting which high-value lands to include to satisfy the 
need, the city must use the predominant agricultural capability 
classification system to select lower capability lands first. 

 
 
GOAL 14 & LOCAL CRITERIA - CLARIFY THEY DO NOT TRUMP 
SOIL CLASS 
 
660-024-0067(7)  Description of how to apply Goal 14 and local 
criteria  
 
Recommend the following addition to end of paragraph:  
 

The criteria in this section may not be used to select lands 
having higher capability or cubic site class ahead of lands 
having lower capability or cubic site class. 

 
 
SOIL STUDY AREA - SAME CRITERIA FOR ANY SIZE OF AREA 
(TO PREVENT GERRYMANDERING) 
 
660-0067(4)(a)  OPTION 1  Recommend: 
 

“Areas of land [DELETE: (a) not larger than 200 acres, or (b) 
larger than 200 acres] that are similarly situated and have 
similar soils, may be grouped together and studied as a single 

December 3-4, 2015 - LCDC Salem 
Agenda Item 4, Attachment H



 2 

unit of land; provided, however, that soils of lower agricultural or 
forest capability may not be grouped with soils of higher 
capability in a manner inconsistent with the intent of section (2) 
of this rule which establishes that higher capability resource 
lands are the last priority for inclusion in a UGB. 

 
 
DEFINITION OF "PREDOMINANTLY" - CAN'T BE 50 PERCENT 
FOR SOIL CLASS TEST 
 
660-0067(4)(c)  OPTION 1   Recommend: 
 

(c) When determining whether the land is predominantly high-
value farmland, or predominantly prime or unique, [DELETE: or 
when using the predominant capability classification system or 
the predominant cubic site class of the subject land,] 
"predominantly" means more than 50 percent. 

 
Addition of:  
(d) When determining the predominant capability classification 
system or the predominant cubic site class of the subject land, 
"predominantly" means comprising the greatest percentage of 
the area of land. 
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1000 FRIENDS NOTES & SUGGESTED CHANGES - DIVISION 24 
 
 
*** NOTE: We support all of ODA’s requested changes – they are repeated at the end *** 

 

660-02400065(1)(c) – Study area.  Correction needed to ensure that urban reserves and non-
resource lands are treated the same as exception lands. These are all first priority lands. 
 
(c) All exception areasfirst priority lands as defined in OAR 660-025-0067(2)(a) that are within 
the following distance from the acknowledged UGB provided they are contiguous withto an 
exception first priorityarea that includes lands that are within the distance specified in 
subsection (b): 
 
660-24-0065(4)(b)(A) – Landslides.  The SLIDO database does not map known landslide risks.  
It maps known historic slide areas, which may have happened in prehistoric times.  The SLIDO 
website is clear that this mapping is appropriate for regional planning only, and is not a substitute 
for a site specific analysis - that's what's needed to determine whether there is a real risk today.  
The website states that SLIDO data should not be used to make legally binding decisions. 
 
Also, many risks can be mitigated with construction techniques - there's no need to exclude the 
lands.  Most of Springfield's Thurston Hills is on a SLIDO historic landslide, for example.   
Again this is where a site-specific analysis comes in.  Moreover, the SLIDO database is far from 
complete, it is not a study of all Oregon, but a compilation of existing data.  The way the rule is 
written now, there is no way for cities to consider real risks that are in unmapped areas, no matter 
how compelling the data may be. 
 
(A) Landslides: substantial evidence demonstrates that the land is subject to risk of landslide that 
cannot be mitigated using commonly accepted construction techniques the land consists of a 
landslide deposit or scarp flank that is described and mapped on the Statewide Landslide 
Information Database for Oregon (SLIDO) Release3.2 Geodatabase published by the Oregon 
Department of Geology and Mineral Industries (DOGAMI) December 2014, provided that the 
deposit or scarp flank in the data source is mapped at a scale of 1:40,000 or finer; 
 
660-24-0065(4)(c))A)(i) – Critical and essential habitat.  These terms must be clearly defined.  
Our understanding is that “critical habitat” is a federal concept only.  State essential habitat has 
not been mapped statewide, but is defined in OAR 635-415-0025.  However, there are three 
categories of essential habitat, and only one is so significant that urbanization must be avoided.   
Category 1 is the only type of state essential habitat that requires avoidance.  Category 2 can be 
mitigated, and Category 3 is not in limited supply. 

 
(i) Federally designated critical habitat, or essential habitat Category 1 as defined in OAR 635-
415-0025(1),Critical or essential habitat for a species listed by a state or federal agency as 
threatened or endangered; 
 

December 3-4, 2015 - LCDC Salem 
Agenda Item 4, Attachment H



660-24-0065(4)(c))A)(iii) – Big game range & migration corridors. We cannot rely on county 
or state determinations of Goal 5 protections for rural land, to tell us whether or not a resource is 
significant enough to warrant sacrificing farmland.  That's because a county would not have 
evaluated that question in an ESEE analysis, since rural land by definition is not going to be 
urbanized.   A county’s decision to protect big game range by limiting rural parcel sizes (for 
example), doesn't constitute a decision that the resource is so "significant" that we must avoid 
urbanizing it forever. The proposed draft is not sufficient as a substitute for a Goal 14 ESEE 
analysis.  We suggest having cities consult with ODFW to determine the appropriate course of 
action with these resources.   

 
(iii) Big game winter range or migration corridors, when a finding has been made by the Oregon 
Dept. of Fish and Wildlife, in consultation with the Oregon Dept. of Agriculture, that the area 
should not be urbanized; 

660-024-0065(5) – Study area adjustment.  If the study area needs to be expanded, cities 
should be directed to add any adjacent first priority lands first. 

 (5) After excluding land from the preliminary study area under section (4), the city must adjust 
the area, if necessary, so that it includes an amount of land that is at least twice the amount of 
land needed for the deficiency determined under OAR 660-024-0050(4), [ALT: or, if applicable, 
twice the particular land need described in section (3)]. Such adjustment shall be made by 
expanding the distance specified under the applicable section (1) or (2) and applying section (4) 
to the expanded area.  When expanding the study area, all contiguous first priority lands as 
defined in OAR 660-024-0067(2)(a) that are within ½ mile of the preliminary study area 
boundary must be included, before resorting to lower priority lands. 

660-024-0065(6) – Adding back land to study area for park use. There should be text added 
here to require consideration of excluded land for park use. The commission asked for this.  

(6) For purposes of evaluating the priority of land under OAR 660-024-0067, the “study area” 
shall consist of all land that is included in the preliminary study area described in section (2) of 
this rule after adjustments to the area based on sections (3) through (5). Provided, however, that 
when the UGB expansion includes land for park use: 

(a) Land excluded from the study area under subsections (4)(a) through (4)(c) shall 
nevertheless be evaluated for park use. 

(b) The local government is not required to select land described under subsection (6)(a) 
to meet a specific need identified in an adopted parks master plan that: 

(A) Requires a public facility or service that the local government has determined 
would be impracticable to extend to the land under subsection (4)(a); 

(B) Requires a site that is not subject to a development hazard risk that the local 
government has determined exists on the land under subsection (4)(b); or 

December 3-4, 2015 - LCDC Salem 
Agenda Item 4, Attachment H



(C) Would be incompatible with the long-term preservation of a significant 
scenic, natural, cultural or recreational resource that the local government has 
identified under subsection (4)(c). 

660-024-0065(7)(a) – 25% slope.  This needs a sideboard to prevent gerrymandering and 
exclusion of a flatter area just because it's next to a steep site.  The way it's written now, a 20-
acre flat area could be excluded just by combining it with an adjacent 60-acre hillside.  

(a) Contiguous areas of at least five acres where 75 percent or more of the land has a slope of 25 
percent or greater, provided the areas do not contain any contiguous portions larger than five 
acres that are less than 25 percent slope. Slope shall be measured as the increase in elevation 
divided by the horizontal distance at maximum ten-foot contour intervals; 

660-024-0065(8) – Exception lands capacity.  In the interests of clarity and consistency, delete 
this language and refer to -0067(6). 

(8) Land may not be excluded from the preliminary study area based on a finding of 
impracticability that is primarily a result of existing development patterns. However, a city may 
forecast development capacity in accordance with OAR 660-024-0067(6). as follows: 

(a) Existing lots or parcels greater than one acre but less than two acres may be assumed to 
have an aggregate development capacity of two units per acre. 

(b) Existing vacant lots or parcels one acre or less may be assumed to have a development 
capacity of one unit. 

660-024-0067(5) – Determination of suitability.  Per the RAC meeting discussion, this section 
needs to be solely about lands that are deemed unsuitable and so will not be included in the 
UGB. 

(5) With respect to subsection (1)(a) of this rule, a local government must may assume that 
vacant or partially vacant land in a particular priority category is not “suitable” to satisfy a 
need deficiency identified in OAR 660-024-0050(4) or OAR 660-024-0065(3) unless only if it 
demonstrates that the land cannot satisfy the specified need, or that its capacity to meet the need 
must be reduced, based on one or more of the conditions described in subsections (a) through 
(fe) of this section:  

(a) Existing parcelization, lot sizes or development patterns of the land make the land 
unsuitable for an identified need, or require that the development capacity of the lands be 
forecast at a lower level over the planning period than for unconstrained lands;  

(a) The land is, or would be upon inclusion in the UGB, subject to natural resources 
protections under Statewide Planning Goals 5, 6, 15, 16, 17 or 18 that prohibit urban 
development, and it cannot meet any other identified need for public facilities, such as 
public sewer, water, storm water, transportation, parks, schools, or fire protection.  

(b) The land would qualify for exclusion from the preliminary study area under the 
factors in OAR 660-024-0065(4) but the local government declined to exclude it pending 
more detailed analysis under this (the priorities) rule. In evaluating this land, the local 
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government must determine that those factors either require that the development 
capacity be forecast at a lower level over the planning period than for unconstrained 
land, or that no development capacity should be forecast with respect to the need;  

 (c) The land is committed to a public use, or to a private cemetery, airport, school, 
or church useor semi-public use that is not reasonably likely to be discontinued 
during the planning period, including but not limited to land within the boundaries of 
a public use airport or within an area governed by compatibility requirements for 
public use airports described in OAR 660-013-0080; 

(d) With respect to needed industrial uses only, the land is over 10 percent slope, as 
measured in the manner described in OAR 660-038-0160(5), or and is an existing lot 
or parcel that is smaller than 5 acres in size, or both. 

(e) With respect to a particular industrial use or public facility, the land does not 
have, and cannot be improved to provide, one or more of the specific site 
characteristics required by the use. For purposes of this section: 

(a)  The definition of “site characteristic” in OAR 660-009-0005(11) applies 
for purposes of a particular industrial use. 

(b)  A “public facility” may include a facility necessary for public sewer, 
water, storm water, transportation, parks, schools, or fire protection. Site 
characteristics for a public facility may include but are not limited to size, 
topography and proximity. 

(f) The land is subject to a conservation easement described in ORS 271.715 that 
prohibits urban development. 

660-024-0067(6) – Continued use of reduced exception lands capacity.   We don’t think 
there is a good rationale for the continued use of reduced capacity beyond the original 14-
year period.  Consistent with the statute (ORS 197A.302(5)) and one of the key rationales 
behind creating this process, cities should get these lands served and that will facilitate their 
development.  

(6) For lands added to the UGB to provide for residential uses: 

 (a) Existing lots or parcels one acre or less may be assumed to have a development 
capacity of one dwelling unit per lot or parcel. Existing lots or parcels greater than 
one acre but less than two acres shall be assumed to have an aggregate development 
capacity of two dwelling units per acre. 

(b) In any subsequent review of a UGB pursuant to this division, the city may use a 
development assumption for land described subsection (a) of this section for a period 
of 14 years from the date the lands were added to the UGB. 
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Oregon Department of Agriculture 

Recommended Amendments to Division 24 Draft 

November 18, 2015 

 

 

FOURTH PRIORITY LANDS - NEEDS REQUIREMENT TO SELECT 
POOREST SOILS FIRST 

660-024-0067(2)(d) Fourth priority lands 

Recommend addition to end of paragraph:  

In selecting which high-value lands to include to satisfy the need, the 
city must use the predominant agricultural capability classification 
system to select lower capability lands first. 

 

 

GOAL 14 & LOCAL CRITERIA - CLARIFY THEY DO NOT TRUMP SOIL 
CLASS 

660-024-0067(7)  Description of how to apply Goal 14 and local criteria  

Recommend the following addition to end of paragraph:  

The criteria in this section may not be used to select lands having 
higher capability or cubic site class ahead of lands having lower 
capability or cubic site class. 
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SOIL STUDY AREA - SAME CRITERIA FOR ANY SIZE OF AREA (TO 
PREVENT GERRYMANDERING) 

660-0067(4)(a)  OPTION 1  Recommend: 

 

“Areas of land [DELETE: (a) not larger than 200 acres, or (b) larger 
than 200 acres] that are similarly situated and have similar soils, may 
be grouped together and studied as a single unit of land; provided, 
however, that soils of lower agricultural or forest capability may not be 
grouped with soils of higher capability in a manner inconsistent with 
the intent of section (2) of this rule which establishes that higher 
capability resource lands are the last priority for inclusion in a UGB. 

 

DEFINITION OF "PREDOMINANTLY" - CAN'T BE 50 PERCENT FOR 
SOIL CLASS TEST 

660-0067(4)(c)  OPTION 1   Recommend: 

 (c) When determining whether the land is predominantly high-value 
farmland, or predominantly prime or unique, [DELETE: or when using 
the predominant capability classification system or the predominant 
cubic site class of the subject land,] "predominantly" means more 
than 50 percent. 

Addition of:  

(d) When determining the predominant capability classification 
system or the predominant cubic site class of the subject land, 
"predominantly" means comprising the greatest percentage of the 
area of land.  
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1000 FRIENDS NOTES & SUGGESTED CHANGES - DIVISION 38 
 
 
660-038-0040(2)(b) – Mobile home classification.  We understand that mobile homes 
can occur both on individual lots and within a mobile homes park, and available census 
data does not distinguish between these situations.   
 
Even though some are sited on individual lots, we think that mobile homes should be 
treated as medium density, not strictly for density reasons, but also as a reflection of the 
type of housing people need.  Mobile homes, even when on individual lots, are generally 
chosen because they are much less expensive. Therefore, a city with a higher percentage 
of mobiles is probably a city with a higher need for affordable housing types.  Going 
forward, denser housing types are going to be the most affordable, and so we dont want 
to shortchange those uses. 
 
(a) For cities with a UGB population less than 2,500, single-family detached dwellings 
and mobile homes shall be considered low density residential, and all other dwellings 
shall be considered medium density residential.  
 
(b) For cities with a UGB population greater than or equal to 2,500, single-family 
detached dwellings and mobile homes shall be considered low density residential, single-
family attached dwellings, mobile homes, and multiplexes with two to four units shall be 
considered medium density residential, and multi-family dwellings with five or more units 
shall be considered high density residential. 
 
660-038-0050(3) – Backsliding test.   This change is necessary to protect against 
backsliding when cities select lower density ranges than are appropriate for their actual 
situation.  It is important to note that this 20% increase is calculated on the overall city 
density, not its recent density.  UO research found that recent development in cities of all 
sizes is an average of 22% more dense than it was 15 years ago.   
 
Therefore, it is not a “push factor” – it will not even be as much as cities and town have 
been experiencing recently.  Rather it is merely an adjustment that’s necessary to allow 
this metric to serve as an accurate gauge of likely future development density.   
 
(3) If necessary, adjust the density assumptions used in the residential land need analysis 
so that the overall net density for all residential land need is at least equal to20% greater 
than the density determined in OAR 660-038-0050(2), up to a maximum of: 
 

(a) Eight dwelling units per net acre for cities with population less than 10,000. 
 
(b) Ten dwelling units per net acre for cities with population greater than or equal to 
10,000. 

 
660-038-0120(2) and -140(3) & (4) – Partially vacant & redevelopment capacity.  
This change is necessary to properly inventory partially vacant land – which is not a 
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function of land-to-improvement value.  The change also allows estimation of 
redevelopable land capacity as a subtraction from demand, rather than a BLI item.   This 
approach has been taken in recent EOAs, such as Salem’s. 
 
660-038-0120(2) The city must identify all lots and parcels in the UGB with either a 
commercial or industrial comprehensive plan designation or zoning district, determine 
which lots or parcels are vacant, partially vacant, or developed and calculate the total 
area of such land, as follows: 
 

(a) A city may assume that a lot or parcel is vacant if the improvement value is less 
than $5,000 or if the improvement value less than 5 percent of the land value. 
 
(b) A city must identify all partially vacant lots and parcels. Vacant areas shall be 
identified using an orthophoto or other map of comparable geometric accuracy. If 
the vacant area is at least one-quarter acre, the city shall consider that portion of 
the lot or parcel to be vacant land.A city may assume that a lot or parcel is 
partially vacant if the improvement value is greater than five percent and less than 
40 percent of the land value. 
 
(c) A city may assume that all other lots or parcels are a lot or parcel with an 
improvement value greater than 40 percent of the land value is developed. 

 
660-038-140(3) Account for projected redevelopment expected to occur in commercial 
zone districts, as follows: separately multiply the result calculated in section (1)(d) by the 
applicable percentages in paragraphs (a) and (b) of this subsection and then subtract the 
resulting number from the gross acre need calculated in subsection (1)(a). 
 

(a) For cities with a UGB population less than 10,000, the redevelopment factor 
shall be two between 10 and 15 percent. 
 
(b) For cities with a UGB population greater than 10,000 but less than 25,000, the 
redevelopment factor shall be five between 15 and 20 percent. 
 
(c) For cities with a UGB population equal to or greater than 25,000, the 
redevelopment factor shall be between five 20 and 10 30 percent.  

 
660-038-140(4) Account for projected redevelopment expected to occur in industrial zone 
districts, as follows: separately multiply the result calculated in section (2)(d) by the 
applicable percentages in paragraphs (a) and (b) of this subsection and then subtract the 
resulting number from the gross acre need calculated in subsection (2)(a). 
 

(a) For cities with a UGB population less than 10,000, the redevelopment factor 
shall be one-half of abetween 10 and 15 percent. 
 
(b) For cities with a UGB population equal to or greater than 10,000, the 
redevelopment factor shall be one between 15 and 30 percent. 
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660-038-0130(b) – Flood plain capacity for employment use.  This should be treated 
the same way as tsunami zone land.  Where cities allow employment uses inside flood 
plain, that capacity should be counted.  
 
 (b) For other lands within Special Flood Hazard Area (SFHA) as identified on the 
applicable Flood Insurance Rate Map (FIRM), a 100 percent reductionno reduction 
unless the city’s existing zoning classification of such areas prohibits or reduces allowed 
development, in which case, the reduction shall be based upon the maximum density 
allowed by the city’s existing zoning classification. 
 
660-038-0080 & 660-038-0150 – Redesignation.  These changes are necessary to make 
the rule consistent with Goal 14’s requirement that “Prior to expanding an urban growth 
boundary, local governments shall demonstrate that needs cannot reasonably be 
accommodated on land already inside the urban growth boundary.”  Cities must look 
seriously at redesignating surplus land – the rule can’t waive this requirement.   
 
The challenge with any redesignation analysis is the determination of what is “suitable” 
for the new use.  We have considered different options for defining this term, and in the 
end, decided it would be better to leave the term undefined than to try to define and get it 
wrong. The commission could also do supplemental rulemaking on this later. 
 
Residential portion, 660-038-0080: 
 
(2) If the amount of buildable residential land in each category is equal to or greater 
than the amount of land needed in each category, no UGB expansion for residential land 
need is necessary. 

(3) If the amount of buildable residential land in any category is less than the amount of 
land needed in that category, a city must first attempt to meet the need as follows: 

(a) Redesignation of surplus low density residential land that is suitable to meet 
a need for medium or high density residential land. 

(b) Redesignation of surplus medium density residential land that is suitable to 
meet the need for high density residential land. 

(c) Redesignation of surplus employment land as determined in OAR 660-038-
0150 that is suitable to meet low, medium, or high density residential needs, 
except for employment lands that are prohibited from redesignation as 
provided by OAR 660-038-0150(4). 

(d) Redesignation of any publicly-owned lands that have been declared surplus 
by the public entity, that have not been included in the residential or 
employment land inventories, and that are suitable to meet low, medium, or 
high density residential needs. 
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(4)  If, after considering redesignation under section (3), there is still a deficit in any 
category of residential land, the UGB must be expanded to provide the amount of land 
needed in that category. 

(2) Cities with a UGB population of less than 2,500 shall determine whether to expand 
the UGB based on Table 3. 
 
(3) Cities with a UGB population greater than or equal to 2,500 and less than 10,000 
shall determine whether to expand the UGB based on Table 4. 
 
(4) Cities with a UGB population greater than or equal to 10,000 shall determine 
whether to expand the UGB based on Table 5. 
 
(5) A city may also redesignate surplus employment land as determined in OAR 660-038-
0150 to satisfy all or part of a residential land deficit, except for employment lands that 
are prohibited from redesignation as provided by OAR 660-038-0150(4). 
  
Employment portion, 660-038-0150: 
 
(3) If the amount of buildable employment land is less than the amount of land needed for 
either commercial or industrial development, then the UGB may be expanded to provide 
the amount of land needed, provided that: a city must first attempt to meet the need as 
follows: 
  

(a) Redesignation of surplus industrial land that is suitable to meet a need for 
commercial land, except for employment lands that are prohibited from 
redesignation as provided by section (4) of this rule.  If the amount of buildable 
land is less than the amount of land needed for industrial development, but is 
greater than the amount of land needed for commercial development, then the city 
must first consider re-designating surplus commercial land within the existing UGB 
for industrial development provided the land is suitable to meet that need and with 
consideration of section (4) of this rule. 
 
b) Redesignation of surplus commercial land that is suitable to meet a need for 
industrial land, except for employment lands that are prohibited from redesignation 
as provided by section (4) of this rule.If the amount of buildable land available is 
less than the amount of land needed for commercial development, but is greater 
than the amount of land needed for industrial development, then the city must first 
consider re-designating surplus industrial land within the existing UGB for 
commercial development provided the land is suitable to meet that need and with 
consideration of section (4) of this rule. 
 
(c) A city may also redesignate Redesignation of surplus residential land as 
determined in OAR 660-038-0080 that is suitable to satisfy all or part of a 
commercial or industrial n employment land deficit. 
 

Formatted: Font: Italic

Formatted: Font: Italic

Formatted: Font: Italic

Formatted: Highlight

December 3-4, 2015 - LCDC Salem 
Agenda Item 4, Attachment H



(d) Redesignation of any publicly-owned lands that have been declared surplus by 
the public entity, that have not been included in the residential or employment land 
inventories, and that are suitable to satisfy all or part of a commercial or industrial 
land deficit. 
 

 Add Section (5): 

(5) If, after considering redesignation under section (3), there is still a deficit of 
commercial or industrial land, the UGB must be expanded to provide the amount of 
commercial or industrial land needed. 
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PO Box 28454 Portland, OR 97228 
PHONE:  (503) 626-8197  

 oapa@oregonapa.org  ●   http://www.oregonapa.org 
 

 
 
 

 
 
November 23, 2015 
 
Land Conservation and Development Commission 
Delivered via email to Bob Rindy, Amie Abbott and Casaria Taylor, Department of Land 
Conservation and Development 
 
 
 
Dear Chair Macpherson and Members of the Land Conservation and Development Commission, 
 
The Oregon Chapter of the American Planning Association (OAPA) is an independent, statewide, 
not-for-profit educational organization with 850 members that provides leadership in the 
development of vital communities by advocating excellence in community planning, promoting 
education and citizen empowerment, and providing the tools and support necessary to meet 
the challenges of growth and change.  
 
Thank you for the opportunity to comment on the proposed UGB Streamlining rules (November 
13, 2015 draft) to implement 2013 HB 2254. We commend the Department, Commission, and 
the numerous advisory committee members who have devoted years to finding ways to 
improve the planning for urbanization and urban growth boundaries.  
 
AREAS OF SIGNIFICANT CONCERN 
 
Overall, OAPA is supportive of the proposed draft rules and believe they go a long way in 
making the process more efficient without compromising the quality of analysis and the 
rationale of the Urban Growth Boundary (UGB) process. That said, OAPA still has the following 
significant concerns about the current draft of the rules: 
 

 Needed housing and implementation of the UGB Streamlined Rule (OAR 660-038-
0020(12)). This section of the proposed rule states that cities with a population of 
25,000 or more in their UGBs must satisfy the requirements of the needed housing 
statute, ORS 197.296. Briefly, that statute requires that cities periodically inventory 
buildable lands and conduct an analysis of housing needs. In addition, once this work is 
completed, the city must look at the housing needs analysis and the current mix and 
density of housing in its community, and determine whether changes are needed to the 
mix and the density housing to respond to those needs identified in the housing needs 
analysis.   
 
While proposed OAR 660-038-0020(12) provides what appears to be a simple path for 
satisfying ORS 197.296, we question whether subsection (12) by itself and as written 
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provides a city using the new rules in Division 38 with sufficient legal support to 
complete a UGB amendment under proposed Division 38 that also satisfies ORS 
197.296. The Division 38 rules focus on mix and density of housing, with an assumption 
built in that over time a city will see more efficient use of residential land in the form of 
more units/developed acre (presumably supported by the research presented to the 
advisory committee from the University of Oregon). However, UGB amendments must 
also satisfy the Goals – in this case Goal 10. OAPA is not convinced that simply following 
proposed OAR 660-038-0020(12) and the other new requirements in Division 38 
regarding mix and density are sufficient by themselves to ensure a city can develop a 
legally defensible UGB expansion.  In other words, we are concerned that meeting 
Division 38 may not meet Goal 10, especially where ORS 197.296 imposes additional 
requirements.  For example, one of the key elements of a housing needs analysis under 
ORS 197.296, is an examination of the demographic and economic factors that influence 
both the demand for and the supply of needed housing. The draft rule neither requires 
this analysis nor provides an alternative that is simpler to do in the spirit of the draft 
rule.  
 
In addition, the plain language in proposed OAR 660-038-0020(12) needs further 
clarification to address the current requirements for ORS 197.296 and whether a city of 
25,000 or more must still complete the Housing Needs Analysis (HNA) in order to inform 
and provide an adequate factual base for the mix and the density decisions it must make 
to satisfy Division 38.  
 

 Transferable Pathways (Proposed OAR 660-038-0020(5)). This section of the rule limits 
the ability of the city to use the “traditional” method after it has used the simplified 
(Division 38) method only to “accommodate a particular industry use that requires 
specific site characteristics or to accommodate a public facility that requires specific 
characteristics,” as provided in ORS 197A.320(6). DLCD staff has stated that cities can 
use either method and we see no reason to restrict the method used to the narrow 
definition stated in this section.  For example, cities should have a clear option on which 
path is used depending on their circumstances.  A city with a comprehensive plan that is 
older and out of date may use the traditional method while updating their plan; a city 
with a new comprehensive plan may use the simplified method for an update.   
 

 Redesignation criteria for employment land (Proposed OAR 660-038-0150(3)(a) and 
(3)(b)). Proposed OAR 660-038-0150(3)(a) requires a city to first consider redesignating 
commercial surplus for industrial uses, “provided the land is suitable to meet that need 
within the existing UGB.” OAR 660-038-0150(3)(b) requires a city to redesignate 
industrial surplus for commercial uses, “provided the land is suitable to meet that need 
within the existing UGB.” It is unclear what criteria will be sufficient to determine what 
is “suitable.” How will “suitable” be defined? 
 

 Analysis of serviceability (Proposed OAR 660-038-0210). This section of the proposed 
rule attempts to fulfill the requirements of HB 2254 to address serviceability. As 
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mentioned in our testimony at the September 25, 2015 LCDC meeting, we had concerns 
about the serviceability requirement. Now that staff has suggested additional detail, we 
are concerned that the requirements are too vague and will be difficult and costly for 
cities to complete. The proposed rule seems to infer that the city must do a public 
facilities analysis for lands that they are considering to include in the UGB.  One of the 
changes we proposed is more specificity on how a city measures and presents capacity.  
For example, when considering the capacity of the water system, is capacity expressed 
as a percentage of available supply? Or, is it measured in million gallons per day (MGD) 
and expressed as a ratio?  
 

 Treatment of Natural Hazards (Proposed OAR 660-038-0070 and proposed OAR 660-
038-0130). It is appropriate for the proposed rules to consider constraints on buildable 
land due to the presence of floodways, waterbodies, flood hazard areas, and steep 
slopes. However, OAPA is concerned about the selective hazard approach. For example, 
nowhere in the proposed rules is fire hazard mentioned. Considering that we have just 
had one of the worst fire seasons on record (2015), Oregon communities should be 
discussing where it is appropriate to site development in relation to areas of natural 
hazard. With most of Oregon Counties still in a declared drought status, drought is 
another hazard that should be considered as part of these rules. 
 
The specific treatment of tsunami inundation zones in the proposed rule is also a 
concern. Proposed OAR 660-038-0070(1)(c) and OAR 660-038-0130(1)(c) identifies lands 
within the tsunami inundation zone established pursuant to ORS 455.446. However no 
reduction in development is required unless, “the city’s existing zoning classification of 
such areas prohibits or reduces residential development.” Furthermore, ORS 455.446 is 
specifically intended to apply to “Construction of certain facilities and structures,” 
namely critical and essential facilities. It is our understanding that very few cities have 
tackled the politically charged topic of reducing development densities, especially as it 
relates to residential and commercial lands, in the tsunami inundation zone. We fear 
that the proposed rule will allow cities to make decisions without having an important 
discussion with their citizens and property owners about tsunami inundation risk.  

 
AREAS FOR CLARIFICATION 
 
The following sections of the proposed rules are unclear to us and we suggest that LCDC modify 
the language to clarify the meaning.   
 

 Need for findings (Proposed OAR 660-038-0020(3) and (11). These two sections appear 
to say the same thing. Are they different or is one of them superfluous? 
 

 PSU population forecast (Proposed OAR 660-038-0030(2) and -0100(1). Must cities 
wait to use the streamlined process until they have a PSU population forecast? For cities 
outside Metro in Region 3 (Benton, Clackamas, Clatsop, Columbia, Linn, Lincoln, Marion, 
Multnomah, Polk, Tillamook, Washington, and Yamhill counties) that work will not be 
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completed until June 2017.  Might these cities use a previously adopted population 
forecast?  
 

 Vacant residential parcels (Proposed OAR 660-038-0060(3)). This section of the 
proposed rule states that vacant parcels are parcels at least 3,000 sq. ft. in size. What if 
a 3,000 sq. ft. parcel is not a legal lot?  
 

 Reference to updated SLIDO information (Proposed OAR 660-038-0160(2)(b)(A). This 
section defines land that is subject to significant development hazards, as land that 
“consists of a landslide deposit or scarp flank that is described and mapped on the 
Statewide Landslide Information Database for Oregon (SLIDO) Release 3.2 Geodatabase 
published by the Oregon Department of Geology and Mineral Industries (DOGAMI) 
December 2014…” Assuming that DOGAMI will update this information over time, LCDC 
may want to reference the most up to date landslide information data from DOGAMI. 
Cities should not be held to reference older data if new data is available.  
 

 Inclusion of storm water in impacts and serviceability analysis (Proposed OAR 660-
038-0010(7) and -0210, and -0170(9)). Impacts on storm water are included in the 
boundary location factors (proposed OAR 660-038-070(9)) but not in the Serviceable 
analysis (proposed OAR 660-038-0020 and -0210). Should storm water be removed from 
proposed OAR 660-038-0170(9) or included in the serviceability analysis?  

 

 Threshold criteria for “impracticable to provide necessary public facilities or services” 
(Proposed 660-038-0160(5)(c)). This section of the proposed rule states that land 
isolated from existing service networks would require the city to evaluate the 
impracticality of service by evaluating the “likely amount of development”, “likely cost 
of facilities and services”, and “any substantial evidence collected or presented to the 
city regarding how similarly situated land has, or has not, developed over time”. This 
terminology is vague and invites litigation. 

 
A SUGGESTED “TO DO” LIST FOR AFTER THE RULE IS PASSED 
 
It is obvious that many people worked very hard to get us to where we are today. OAPA 
understands that resources—both financial and personnel—are often in short supply. That said 
we would like to make a few suggestions for future evaluation of this rule, periodic review, 
affordable housing, and future rule making activities. 
 

 Evaluation. ORS 197A.305(5) states that starting on or before Jan. 1, 2023, the 
“Commission shall evaluate, every five years, the impact of the implementation” of the 
proposed rule changes. While the statute dictates that the evaluation consider, 
“population per square mile, livability in the area, the provision and cost of urban 
facilities and services, the rate of conversion of agriculture and forest lands and other 
considerations,” OAPA urges the Commission to take a broad view of “other 
considerations” and start thinking now about how it can measure and evaluation such 
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things as: 
 
o What resources (time, personnel, technology, consultants, funding) are necessary to 

conduct both a traditional UGB evaluation and a streamlined evaluation for 
comparable cities? Is the streamlined process truly streamlined?  

o What steps of the process are taking just as much time or resources to complete (or 
possibly more time and resources)? 

o Have any of the assumptions about residential or employment development 
patterns and densities changed that would require changes in the streamlined rules?  

o Are there data or studies that DLCD can conduct before the evaluation to get a 
better gauge of residential and employment redevelopment? 

o Has policy direction (for example, policies to reduce greenhouse gas emissions or 
improve health outcomes through community design for active transportation), 
funding priorities for infrastructure, technology, or market demand suggest changes 
to residential or employment development patterns and densities in the streamlined 
rules?  

o Which elements of the new streamlined rule are appealed and what are the issues 
brought up in those appeals? 

o What has been the feedback from cities using the new rule?  Have they offered 
feedback on what worked well and what elements require clarification or 
reworking? 

 
DLCD staff and LCDC should be thinking now about what kind of information—and how staff 
will collect that information—to help staff conduct an evaluation in five years. 

 

 Periodic review. ORS 197A.325(3) states “…when a city evaluates or amends the urban 
growth boundary of the city pursuant to [the new streamlined process currently under 
development], the city is not required to commence or complete periodic review. The 
commission shall, by rule, specify alternate means to ensure that the comprehensive plan 
and land use regulations of the city comply with the statewide land use planning goals and 
are updated over time to reflect changing conditions and needs.”  
 
Oregon has 19 statewide goals with which all cities and counties are required to comply. 
What once was a robust effort to keep comprehensive plans up-to-date—albeit a 
sometimes politically fraught, labor and time intensive, and expensive process—has 
virtually ceased to exist. The Oregon Legislature has slowly chipped away at the 
requirements for cities and counties to update its comprehensive plan and only eight cities1 
have initiated periodic review since 2007. Counties and cities under 2,500 are no longer 
required to conduct periodic review, and when larger cities do, they are only required to 
focus on five issues relating to Goal 9 (Economic Development), Goal 10 (Housing), Goal 11 
(Public Facilities and Services), Goal 12 (Transportation), and Goal 14 (Urbanization). In the 
meantime, compliance with regulations specifically triggered by periodic review are never 

                                                 
1 Forest Grove, Hermiston, Junction City, Keizer, Lake Oswego, Pendleton, Portland, The Dalles, Tigard, and Troutdale. 
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implemented2.  
 
At the same time, financial support to update sections of plans through the Post 
Acknowledgement Plan Amendment (PAPA) process has decreased over time, from almost 
$3 million in the 1999-01 biennium to just $1.5 million in the 2015-17 biennium (numbers 
not adjusted for inflation). During that time, Oregon communities have grown from 3.4 
million in 2000 (US Census) to over 4 million in 2015 (PSU certified population estimate). 
Oregon is estimated to add an additional 768,000 people over the next 15 years (Office of 
Economic Analysis). Now should be the time when we are investing in our communities to 
position them to address natural hazards, climate change, changing demographics and so 
much more. OAPA believes the time is ripe to have a conversation about keeping 
comprehensive plans up to date and urge the Commission to be part of that conversation. 

 

 Affordable housing. OAPA detailed our concerns that the proposed rule changes for the 
streamlined UGB process will result in less analysis about needed housing for lower income 
Oregonians (above). LCDC’s policy agenda and current efforts to study this issue are 
important to make sure that statewide policies promote the development of affordable 
housing, and don’t result in lost opportunities to better serve lower income Oregonians.  

 

 Future rulemaking and involvement of the planning community. As we’ve stated before, 
OAPA understands the time commitment it takes to update regulations and commend the 
efforts of DLCD staff. Smart people have done some good, hard work to get the proposed 
rules to LCDC. That said, OAPA would like to work with the Commission and DLCD staff 
during future rulemaking efforts to work with more than just an advisory committee and 
also tap into the expertise of the hundreds of professional planners that implement 
Oregon’s.  
 
For example, OAPA worked with DLCD to conduct a webinar about the proposed rules on 
November 9, 2015. We could do more and include an internet survey to get feedback about 
which parts of the proposed rule will present challenges, and which are well crafted. We 
would also like to work with DLCD staff to expand public outreach efforts to planners 
around rulemaking processes to analyze regulatory alternatives—focus groups of planners 
can review those alternatives and identify issues with implementation and make 
suggestions to overcome those issues. OAPA is ready to be a committed partner on future 
rulemaking efforts.  

 
 
                                                 
2 These regulations include: 

–197.670: Special residences  
–195.085: Urban service agreements (agreements are addressed in the UGB streamlining legislation)  

 
-012-0020: Elements of a transportation system plan  

 

state. 
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Thank you again for the opportunity to provide feedback on the proposed rules to implement 
2013 HB 2254. 
 
Sincerely, 

 
Jason Franklin, AICP 
President of the Oregon Chapter of the American Planning Association  
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DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT 

 

DIVISION 24 

URBAN GROWTH BOUNDARIES 

 

Proposed New rules and Rule Amendments in Response to ORS 197A 

Second public draft November 13, 2015 

Note: No changes are proposed to existing rules at OAR 660-024-0010, 660-024-0020, 660-

024-0040, 660-024-0045 and 660-024-0080 (note: 660-024-0040 is shown for context only) 

 

660-024-0000  1 

Purpose and Applicability 2 

(1) The rules in this division clarify procedures and requirements of Goal 14 regarding a local 3 

government adoption or amendment of an urban growth boundary (UGB). The rules in this 4 

division do not apply to the simplified UGB process under OAR chapter 660, division 38.   5 

(2) The rules in this division interpret Goal 14 as amended by Land Conservation and 6 

Development Commission (the Commission) on or after April 28, 2005, and are not applicable to 7 

plan amendments or land use decisions governed by previous versions of Goal 14 still in effect.  8 

(3) The rules in this division adopted on October 5, 2006, are effective April 5, 2007. The rules 9 

in this division amended on March 20, 2008, are effective April 18, 2008. The rules in this 10 

division adopted March 13, 2009, and amendments to rules in this division adopted on that date, 11 

are effective April 16, 2009, except as follows:  12 

(a) A local government may choose to not apply this division to a plan amendment 13 

concerning the evaluation or amendment of a UGB, regardless of the date of that amendment, 14 

if the local government initiated the evaluation or amendment of the UGB prior to April 5, 15 

2007;  16 

(b) For purposes of this rule, "initiated" means that the local government either:  17 

(A) Issued the public notice specified in OAR 660-018-0020 for the proposed plan 18 

amendment concerning the evaluation or amendment of the UGB; or  19 

(B) Received LCDC approval of a periodic review work program that includes a work task 20 

to evaluate the UGB land supply or amend the UGB;  21 

(c) A local government choice whether to apply this division must include the entire division 22 

and may not differ with respect to individual rules in the division. 23 

(4) The rules in this division adopted on December 4, 2015, are effective January 1, 2016, 24 

except that a local government may choose not to apply the rules adopted December 4, 25 

2015 to a plan amendment concerning the evaluation or amendment of a UGB, regardless 26 
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   Public Draft: November 13, 2015 
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of the date of that amendment, if the local government initiated the evaluation or 1 

amendment of the UGB prior to January 1, 2016. 2 

660-024-0040  3 

Land Need 4 

(1) The UGB must be based on the appropriate 20-year population forecast for the urban area as 5 

determined under Rules in OAR 660, div 32, and must provide for needed housing, employment 6 

and other urban uses such as public facilities, streets and roads, schools, parks and open space 7 

over the 20-year planning period consistent with the land need requirements of Goal 14 and this 8 

rule. The 20-year need determinations are estimates which, although based on the best available 9 

information and methodologies, should not be held to an unreasonably high level of precision. 10 

Local governments in Crook, Deschutes or Jefferson Counties may determine the need for 11 

Regional Large-Lot Industrial Land by following the provisions of OAR 660-024-0045 for areas 12 

subject to that rule.  13 

(2) If the UGB analysis or amendment is conducted as part of a periodic review work program, 14 

the 20-year planning period must commence on the date initially scheduled for completion of the 15 

appropriate work task. If the UGB analysis or amendment is conducted as a post-16 

acknowledgement plan amendment under ORS 197.610 to 197.625, the 20-year planning period 17 

must commence either:  18 

(a) On the date initially scheduled for final adoption of the amendment specified by the local 19 

government in the initial notice of the amendment required by OAR 660-018-0020; or  20 

(b) If more recent than the date determined in subsection (a), at the beginning of the 20-year 21 

period specified in the appropriate coordinated population forecast for the urban area as 22 

determined under Rules in OAR 660, div 32, unless ORS 197.296 requires a different date 23 

for local governments subject to that statute.  24 

(3) A local government may review and amend the UGB in consideration of one category of land 25 

need (for example, housing need) without a simultaneous review and amendment in 26 

consideration of other categories of land need (for example, employment need).  27 

(4) The determination of 20-year residential land needs for an urban area must be consistent with 28 

the appropriate 20-year coordinated population forecast for the urban area determined under 29 

Rules in OAR 660, div 32, and with the requirements for determining housing needs in Goals 10 30 

and 14, OAR chapter 660, division 7 or 8, and applicable provisions of ORS 197.295 to 197.314 31 

and 197.475 to 197.490.  32 

(5) Except for a metropolitan service district described in ORS 197.015(13), the determination of 33 

20-year employment land need for an urban area must comply with applicable requirements of 34 

Goal 9 and OAR chapter 660, division 9, and must include a determination of the need for a 35 
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short-term supply of land for employment uses consistent with 660-009-0025. Employment land 1 

need may be based on an estimate of job growth over the planning period; local government 2 

must provide a reasonable justification for the job growth estimate but Goal 14 does not require 3 

that job growth estimates necessarily be proportional to population growth. Local governments 4 

in Crook, Deschutes or Jefferson Counties may determine the need for Regional Large-Lot 5 

Industrial Land by following the provisions of 660-024-0045 for areas subject to that rule.  6 

(6) Cities and counties may jointly conduct a coordinated regional EOA for more than one city in 7 

the county or for a defined region within one or more counties, in conformance with Goal 9, 8 

OAR chapter 660, division 9, and applicable provisions of ORS 195.025. A defined region may 9 

include incorporated and unincorporated areas of one or more counties.  10 

(7) The determination of 20-year land needs for transportation and public facilities for an urban 11 

area must comply with applicable requirements of Goals 11 and 12, rules in OAR chapter 660, 12 

divisions 11 and 12, and public facilities requirements in ORS 197.712 and 197.768. The 13 

determination of school facility needs must also comply with 195.110 and 197.296 for local 14 

governments specified in those statutes.  15 

(8) The following safe harbors may be applied by a local government to determine housing need 16 

under this division:  17 

(a) A local government may estimate persons per household for the 20-year planning period 18 

using the persons per household for the urban area indicated in the most current data for the 19 

urban area published by the U.S. Census Bureau.  20 

(b) If a local government does not regulate government-assisted housing differently than 21 

other housing types, it is not required to estimate the need for government-assisted housing 22 

as a separate housing type.  23 

(c) If a local government allows manufactured homes on individual lots as a permitted use in 24 

all residential zones that allow 10 or fewer dwelling units per net buildable acre, it is not 25 

necessary to provide an estimate of the need for manufactured dwellings on individual lots.  26 

(d) If a local government allows manufactured dwelling parks required by ORS 197.475 to 27 

197.490 in all areas planned and zoned for a residential density of six to 12 units per acre, a 28 

separate estimate of the need for manufactured dwelling parks is not required.  29 

(e) A local government outside of the Metro boundary may estimate its housing vacancy rate 30 

for the 20-year planning period using the vacancy rate in the most current data published by 31 

the U.S. Census Bureau for that urban area that includes the local government.  32 

(f) A local government outside of the Metro boundary may determine housing needs for 33 

purposes of a UGB amendment using the combined Housing Density and Housing Mix safe 34 

harbors described in this subsection and in Table 1, or in combination with the Alternative 35 
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Density safe harbor described under subsection (g) of this section and in Table 2. To meet the 1 

Housing Density safe harbor in this subsection, the local government may Assume For UGB 2 

Analysis that all buildable land in the urban area, including land added to the UGB, will 3 

develop at the applicable average overall density specified in column B of Table 1. Buildable 4 

land in the UGB, including land added to the UGB, must also be Zoned to Allow at least the 5 

average overall maximum density specified as Zone To Allow in column B of Table 1. 6 

Finally, the local government must adopt zoning that ensures buildable land in the urban 7 

area, including land added to the UGB, cannot develop at an average overall density less than 8 

the applicable Required Overall Minimum density specified in column B of Table 1. To meet 9 

the Housing Mix safe harbor in this subsection, the local government must Zone to Allow the 10 

applicable percentages of low, medium and high density residential specified in column C of 11 

Table 1.  12 

(g) When using the safe harbor in subsection (f), a local government may choose to also use 13 

the applicable Alternative Density safe harbors for Small Exception Parcels and High Value 14 

Farm Land specified in Table 2. If a local government chooses to use the Alternative Density 15 

safe harbors described in Table 2, it must  16 

(A) Apply the applicable Small Exception Parcel density assumption and the High Value 17 

Farm Land density assumption measures specified in the table to all buildable land that is 18 

within these categories, and  19 

(B) Apply the Housing Density and Mix safe harbors specified in subsection (f) of this 20 

section and specified in Table 1 to all buildable land in the urban area that does not consist 21 

of Small Exception Parcels or High Value Farm Land.  22 

(h) As an alternative to the density safe harbors in subsection (f) and, if applicable, 23 

subsection (g), of this section, a local government outside of the Metro boundary may assume 24 

that the average overall density of buildable residential land in the urban area for the 20-year 25 

planning period will increase by 25 percent over the average overall density of developed 26 

residential land in the urban area at the time the local government initiated the evaluation or 27 

amendment of the UGB. If a local government uses this Incremental Housing Density safe 28 

harbor, it must also meet the applicable Zoned to Allow density and Required Overall 29 

Minimum density requirements in Column B of Table 1 and, if applicable, Table 2, and must 30 

use the Housing Mix safe harbor in Column C of Table 1.  31 

(i) As an alternative to the Housing Mix safe harbor required in subsection (f) of this section 32 

and in Column C of Table 1, a local government outside the Metro boundary that uses the 33 

housing density safe harbor in either subsection (f), (g) or (h) of this section may estimate 34 

housing mix using the Incremental Housing Mix safe harbor described in paragraphs (A) to 35 

(C) of this subsection, as illustrated in Table 3:  36 
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(A) Determine the existing percentages of low density, medium density, and high density 1 

housing on developed land (not “buildable land”) in the urban area at the time the local 2 

government initiated the evaluation or amendment of the UGB;  3 

(B) Increase the percentage of medium density housing estimated in paragraph (A) of this 4 

subsection by 10 percent, increase the percentage of high density housing estimated in 5 

paragraph (A) of this subsection by five percent, as illustrated in Table 3, and decrease the 6 

percentage of low density single family housing by a proportionate amount so that the 7 

overall mix total is 100 percent, and  8 

(C) Zone to Allow the resultant housing mix determined under subparagraphs (A) and (B) 9 

of this subsection.  10 

(j) Tables 1, 2 and 3 are adopted as part of this rule, and the following definitions apply to 11 

terms used in the tables:  12 

(A) “Assume For UGB Analysis” means the local government may assume that the UGB 13 

will develop over the 20-year planning period at the applicable overall density specified in 14 

Column B of Tables 1 and 2.  15 

(B) “Attached housing” means housing where each unit shares a common wall, ceiling or 16 

floor with at least one other unit. “Attached housing” includes, but is not limited to, 17 

apartments, condominiums, and common-wall dwellings or row houses where each 18 

dwelling unit occupies a separate lot.  19 

(C) “Average Overall Density” means the average density of all buildable land in the UGB, 20 

including buildable land already inside the UGB and buildable land added to the UGB, 21 

including land zoned for residential use that is presumed to be needed for schools, parks 22 

and other institutional uses.  23 

(D) “Coordinated 20-year Population Forecast” and “20-year Population Forecast” under 24 

Column A of the Tables refers to the appropriate population forecast for the urban area 25 

determined under rules in OAR 660, div 32.  26 

(E) “Density” means the number of dwelling units per net buildable acre.  27 

(F) “High Value Farm Land” has the same meaning as the term defined in ORS 28 

195.300(10).  29 

(G) “Required Overall Minimum” means a minimum allowed overall average density, or a 30 

“density floor,” that must be ensured in the applicable residential zones with respect to the 31 

overall supply of buildable land for that zone in the urban area for the 20-year planning 32 

period.  33 
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(H) “Single Family Detached Housing” means a housing unit that is free standing and 1 

separate from other housing units, including mobile homes and manufactured dwellings 2 

under ORS 197.475 to 197.492.  3 

(I) “Small Exception Parcel” means a residentially zoned parcel five acres or less with a 4 

house on it, located on land that is outside a UGB prior to a proposed UGB expansion, 5 

subject to an acknowledged exception to Goal 3 or 4 or both.  6 

(J) “Zone To Allow” or “Zoned to Allow” means that the comprehensive plan and 7 

implementing zoning shall allow the specified housing types and densities under clear and 8 

objective standards and other requirements specified in ORS 197.307(3)(b) and (6).  9 

(9) The following safe harbors may be applied by a local government to determine its 10 

employment needs for purposes of a UGB amendment under this rule, Goal 9, OAR chapter 660, 11 

division 9, Goal 14 and, if applicable, ORS 197.296.  12 

(a) A local government may estimate that the current number of jobs in the urban area will 13 

grow during the 20-year planning period at a rate equal to either:  14 

(A) The county or regional job growth rate provided in the most recent forecast published 15 

by the Oregon Employment Department; or  16 

(B) The population growth rate for the urban area in the appropriate 20-year coordinated 17 

population forecast determined under Rules in OAR 660, div 32.  18 

(b) A local government with a population of 10,000 or less may assume that retail and 19 

service commercial land needs will grow in direct proportion to the forecasted urban area 20 

population growth over the 20-year planning period. This safe harbor may not be used to 21 

determine employment land needs for sectors other than retail and service commercial.  22 

(10) As a safe harbor during periodic review or other legislative review of the UGB, a local 23 

government may estimate that the 20-year land needs for streets and roads, parks and school 24 

facilities will together require an additional amount of land equal to 25 percent of the net 25 

buildable acres determined for residential land needs under section (4) of this rule, and in 26 

conformance with the definition of “Net Buildable Acre” as defined in OAR 660-024-0010(6).  27 
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660-024-0050 1 

Land Inventory and Response to Deficiency 2 

(1) When evaluating or amending a UGB, a local government must inventory land inside the 3 

UGB to determine whether there is adequate development capacity to accommodate 20-year 4 

needs determined in OAR 660-024-0040. For residential land, the buildable land inventory must 5 

include vacant and redevelopable land, and be conducted in accordance with OAR 660-007-0045 6 

or 660-008-0010, whichever is applicable, and ORS 197.296 for local governments subject to 7 

that statute. For employment land, the inventory must include suitable vacant and developed land 8 

designated for industrial or other employment use, and must be conducted in accordance with 9 

OAR 660-009-0015.  10 

(2) As safe harbors, a local government, except a city with a population over 25,000 or a 11 

metropolitan service district described in ORS 197.015(13), may use the following assumptions 12 

to inventory the capacity of buildable lands to accommodate housing needs:  13 

(a) The infill potential of developed residential lots or parcels of one-half acre or more may 14 

be determined by subtracting one-quarter acre (10,890 square feet) for the existing dwelling 15 

and assuming that the remainder is buildable land;  16 

(b) Existing lots of less than one-half acre that are currently occupied by a residence may be 17 

assumed to be fully developed.  18 

(3) As safe harbors when inventorying land to accommodate industrial and other employment 19 

needs, a local government may assume that a lot or parcel is vacant if it is:  20 

(a) Equal to or larger than one-half acre, if the lot or parcel does not contain a permanent 21 

building; or  22 

(b) Equal to or larger than five acres, if less than one-half acre of the lot or parcel is occupied 23 

by a permanent building.  24 

(4) If the inventory demonstrates that the development capacity of land inside the UGB is 25 

inadequate to accommodate the estimated 20-year needs determined under OAR 660-024-0040, 26 

the local government must amend the plan to satisfy the need deficiency, either by increasing the 27 

development capacity of land already inside the city or by expanding the UGB, or both, and in 28 

accordance with ORS 197.296 where applicable. Prior to expanding the UGB, a local 29 

government must demonstrate that the estimated needs cannot reasonably be accommodated on 30 

land already inside the UGB. If the local government determines there is a need to expand the 31 

UGB, changes to the UGB must be determined by evaluating alternative boundary locations 32 

consistent with Goal 14 and applicable rules at OAR 660-024-0060 or OAR 660-024-0065 and 33 

OAR 660-024-0067.  34 
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(5) In evaluating an amendment of a UGB submitted under ORS 197.626, the director or the 1 

Commission may determine that a difference between the estimated 20-year needs determined 2 

under OAR 660-024-0040 and the amount of land and development capacity added to the UGB 3 

by the submitted amendment is unlikely to significantly affect land supply or resource land 4 

protection, and as a result, may determine that the proposed amendment complies with 5 

section (4) of this rule.  6 

(6) When land is added to the UGB, the local government must assign appropriate urban plan 7 

designations to the added land, consistent with the need determination. The local government 8 

must also apply appropriate zoning to the added land consistent with the plan designation or may 9 

maintain the land as urbanizable land until the land is rezoned for the planned urban uses, either 10 

by retaining the zoning that was assigned prior to inclusion in the boundary or by applying other 11 

interim zoning that maintains the land's potential for planned urban development. The 12 

requirements of ORS 197.296 regarding planning and zoning also apply when local governments 13 

specified in that statute add land to the UGB.  14 

(7) As a safe harbor regarding requirements concerning “efficiency,” a local government that 15 

chooses to use the density and mix safe harbors in OAR 660-024-0040(8) is deemed to have met 16 

the Goal 14 efficiency requirements under:  17 

(a) Sections (1) and (4) of this rule regarding evaluation of the development capacity of 18 

residential land inside the UGB to accommodate the estimated 20-year needs; and  19 

(b) Goal 14 regarding a demonstration that residential needs cannot be reasonably 20 

accommodated on residential land already inside the UGB, but not with respect to:  21 

(A) A demonstration that residential needs cannot be reasonably accommodated by 22 

rezoning non-residential land, and  23 

(B) Compliance with Goal 14 Boundary Location factors.  24 

660-024-0060  25 

Metro Boundary Location Alternatives Analysis 26 

(1) When considering a Metro UGB amendment, [a local government] Metro must determine 27 

which land to add by evaluating alternative urban growth boundary locations. For Metro, 28 

t[T]his determination must be consistent with the priority of land specified in ORS 197.298 and 29 

the boundary location factors of Goal 14, as follows: 30 

(a) Beginning with the highest priority of land available, [a local government] Metro must 31 

determine which land in that priority is suitable to accommodate the need deficiency 32 

determined under OAR 660-024-0050.  33 
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(b) If the amount of suitable land in the first priority category exceeds the amount 1 

necessary to satisfy the need deficiency, [a local government] Metro must apply the 2 

location factors of Goal 14 to choose which land in that priority to include in the Metro 3 

UGB.  4 

(c) If the amount of suitable land in the first priority category is not adequate to satisfy 5 

the identified need deficiency, [a local government] Metro must determine which land in 6 

the next priority is suitable to accommodate the remaining need, and proceed using the 7 

same method specified in subsections (a) and (b) of this section until the land need is 8 

accommodated.  9 

(d) Notwithstanding subsection (a) to (c) of this section, [a local government] Metro may 10 

consider land of lower priority as specified in ORS 197.298(3).  11 

(e) For purposes of this section [rule], the determination of suitable land to accommodate 12 

land needs must include consideration of any suitability characteristics specified under 13 

section (5) of this rule, as well as other provisions of law applicable in determining 14 

whether land is buildable or suitable. 15 

(2) Notwithstanding OAR 660-024-0050(4) and subsection (1)(c) of this rule, except during 16 

periodic review or other legislative review of the Metro UGB, [a local government] Metro may 17 

approve an application under ORS 197.610 to 197.625 for a Metro UGB amendment proposing 18 

to add an amount of land less than necessary to satisfy the land need deficiency determined under 19 

OAR 660-024-0050(4), provided the amendment complies with all other applicable 20 

requirements. 21 

(3) The boundary location factors of Goal 14 are not independent criteria. When the factors are 22 

applied to compare alternative boundary locations and to determine the Metro UGB location, 23 

Metro[a local government] must show that all the factors were considered and balanced.  24 

(4) In determining alternative land for evaluation under ORS 197.298, "land adjacent to the 25 

UGB" is not limited to those lots or parcels that abut the UGB, but also includes land in the 26 

vicinity of the UGB that has a reasonable potential to satisfy the identified need deficiency.  27 

(5) If [a local government] Metro has specified characteristics such as parcel size, topography, 28 

or proximity that are necessary for land to be suitable for an identified need, [a local 29 

government] Metro may limit its consideration to land that has the specified characteristics when 30 

it conducts the boundary location alternatives analysis and applies ORS 197.298.  31 

(6) The adopted findings for a Metro UGB adoption or amendment must describe or map all of 32 

the alternative areas evaluated in the boundary location alternatives analysis. If the analysis 33 

involves more than one parcel or area within a particular priority category in ORS 197.298 for 34 
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which circumstances are the same, these parcels or areas may be considered and evaluated as a 1 

single group.  2 

(7) For purposes of Goal 14 Boundary Location Factor 2, "public facilities and services" means 3 

water, sanitary sewer, storm water management, and transportation facilities.  4 

(8) The Goal 14 boundary location determination requires evaluation and comparison of the 5 

relative costs, advantages and disadvantages of alternative Metro UGB expansion areas with 6 

respect to the provision of public facilities and services needed to urbanize alternative boundary 7 

locations. This evaluation and comparison must be conducted in coordination with service 8 

providers, including the Oregon Department of Transportation with regard to impacts on the state 9 

transportation system. "Coordination" includes timely notice to service providers and the 10 

consideration of evaluation methodologies recommended by service providers. The evaluation 11 

and comparison must include:  12 

(a) The impacts to existing water, sanitary sewer, storm water and transportation facilities 13 

that serve nearby areas already inside the Metro UGB;  14 

(b) The capacity of existing public facilities and services to serve areas already inside the 15 

UGB as well as areas proposed for addition to the Metro UGB; and  16 

(c) The need for new transportation facilities, such as highways and other roadways, 17 
interchanges, arterials and collectors, additional travel lanes, other major improvements on 18 
existing roadways and, for urban areas of 25,000 or more, the provision of public transit 19 
service.  20 

660-024-0065 21 
Establishment of Study Area to Evaluate Land for Inclusion in the UGB 22 
 23 
(1) When considering a UGB amendment to accommodate a need deficit identified in OAR 24 
660-024-0050(4), a city outside of Metro must determine which land to add to the UGB by 25 
evaluating alternative locations within a “study area” established pursuant to this rule. To 26 
establish the study area, the city must first identify a “preliminary study area” which shall 27 

not include land within a different UGB or within the corporate limits of a city that is 28 
within a different UGB.  The preliminary study area shall include:  29 

(a)  All lands in the city’s acknowledged urban reserve, if any; 30 

(b) All lands that are within the following distance from the acknowledged UGB:  31 

(A) For cities with a UGB population less than 10,000: one-half mile; 32 

(B) For cities with a UGB population equal to or greater than 10,000: one mile; 33 
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(c) All exception areas that are within the following distance from the acknowledged 1 

UGB provided they are contiguous to an exception area that includes land within the 2 
distance specified in subsection (b):  3 

(A) For cities with a UGB population less than 10,000: one mile; 4 

(B) For cities with a UGB population equal to or greater than 10,000: one and one-5 
half miles; 6 

(d) At the discretion of the city, the preliminary study area may include land that is 7 
beyond the distance specified in subsections (b) and (c).  8 

(2) A city that initiated the evaluation or amendment of its UGB prior to January 1, 2016, 9 

may choose to identify a preliminary study area applying the standard in this section 10 
rather than section (1). For such cities, the preliminary study area shall consist of:  11 

(a) All land adjacent to the acknowledged UGB, including all land in the vicinity of the 12 
UGB that has a reasonable potential to satisfy the identified need deficiency, and 13 

(b) All land in the city’s acknowledged urban reserve established under OAR chapter 14 
660, division 21, if applicable. 15 

(3) When the primary purpose for expansion of the UGB is to accommodate a particular 16 
industrial use that requires specific site characteristics, or to accommodate a public facility 17 
that requires specific site characteristics, and the site characteristics may be found in only a 18 
small number of locations, the preliminary study area may be limited to those locations 19 

within the distance described in section (1) or (2), whichever is appropriate, that have or 20 
could be improved to provide the required site characteristics. Site characteristics may 21 
include but are not limited to size, topography and proximity. For purposes of this section: 22 

(a) The definition of “site characteristics” in OAR 660-009-0005(11) applies for 23 
purposes of identifying a particular industrial use.   24 

(b) A “public facility” may include a facility necessary for public sewer, water, storm 25 
water, transportation, parks, schools, or fire protection.  26 

(4)  The city may exclude land from the preliminary study area if it determines that: 27 

(a) Based on the standards in section (7) of this rule, it is impracticable to provide 28 
necessary public facilities or services to the land;  29 

(b) The land is subject to significant development hazards, due to a risk of: 30 

(A) Landslides: the land consists of a landslide deposit or scarp flank that is 31 

described and mapped on the Statewide Landslide Information Database for 32 

Oregon (SLIDO) Release 3.2 Geodatabase published by the Oregon Department of 33 
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Geology and Mineral Industries (DOGAMI) December 2014, provided that the 1 

deposit or scarp flank in the data source is mapped at a scale of 1:40,000 or finer;  2 

(B) Flooding, including inundation during storm surges: the land is within the 3 

Floodway or Special Flood Hazard Area (SFHA) identified on the applicable Flood 4 

Insurance Rate Map (FIRM);  5 

(C) Tsunamis: the land is within a tsunami inundation zone established pursuant to 6 

ORS 455.446; 7 

(c) The land consists of a significant scenic, natural, cultural or recreational resource 8 

described in this subsection: 9 

(A) Lands that are designated on an acknowledged comprehensive plan prior to 10 

initiation of the UGB amendment, or that are mapped on a published state or 11 

federal inventory at a scale sufficient to determine its location for purposes of this 12 

rule, as:  13 

(i) Critical or essential habitat for a species listed by a state or federal agency 14 

as threatened or endangered;  15 

(ii) Core habitat for Greater Sage Grouse; or 16 

(iii) Big game winter range or migration corridors; 17 

(B) Federal Wild and Scenic Rivers and State Scenic Waterways, including Related 18 

Adjacent Lands described by ORS 390.805, as mapped by the applicable state or 19 

federal agency responsible for the scenic program; 20 

(C) Designated Natural Areas on the Oregon State Register of Natural Heritage 21 

Resources;  22 

(D) A wellhead protection area described under OAR 660-023-0140 and delineated 23 

on a local comprehensive plan;  24 

(E) Aquatic areas subject to Statewide Planning Goal 16 that are in a Natural or 25 

Conservation management unit designated in an acknowledged comprehensive 26 

plan; 27 

(F) Lands subject to acknowledged comprehensive plan provisions that implement 28 

Statewide Planning Goal 17, Coastal Shoreland, Use Requirement 1; 29 
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(G) Lands subject to acknowledged comprehensive plan provisions that implement 1 

Statewide Planning Goal 18, Implementation Requirement 2; or  2 

(d) The land is owned by the federal government and managed primarily for rural uses.  3 

(5) After excluding land from the preliminary study area under section (4), the city must 4 
adjust the area, if necessary, so that it includes an amount of land that is at least twice the 5 
amount of land needed for the deficiency determined under OAR 660-024-0050(4) [ALT: 6 
or, if applicable, twice the particular land need described in section (3)]. Such adjustment 7 
shall be made by expanding the distance specified under the applicable section (1) or (2) 8 
and applying section (4) to the expanded area.  9 
 10 

(6) For purposes of evaluating the priority of land under OAR 660-024-0067, the “study 11 

area” shall consist of all land that is included in the preliminary study area described in 12 

section (1) or (2) of this rule after adjustments to the area based on sections (4) and (5).  13 

(7) For purposes of subsection (4)(a), the city may consider it impracticable to provide 14 

necessary public facilities or services to the following lands:  15 

(a) Contiguous areas of at least five acres where 75 percent or more of the land has a 16 

slope of 25 percent or greater. Slope shall be measured as the increase in elevation 17 

divided by the horizontal distance at maximum ten-foot contour intervals;  18 

(b) Land that is isolated from existing service networks by physical, topographic, or 19 

other impediments to service provision such that it is impracticable to provide 20 

necessary facilities or services to the land within the planning period. The city’s 21 

determination shall be based on an evaluation of:  22 

(A) The likely amount of development that could occur on the land within the 23 

planning period;  24 

(B) The likely cost of facilities and services; and,  25 

(C) Any substantial evidence collected by or presented to the city regarding how 26 

similarly situated land in the region has, or has not, developed over time. 27 

(c)  As used in this section, “impediments to service provision” may include but are not 28 

limited to: 29 

 (A) Major rivers or other water bodies that would require new bridge crossings to 30 

serve planned urban development; 31 

(B) Topographic features such as canyons or ridges with slopes exceeding 40 percent 32 

and vertical relief of greater than 80 feet;  33 
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(C) Freeways, rail lines, or other restricted access corridors that would require new 1 

grade separated crossings to serve planned urban development;  2 

(D) Significant scenic, natural, cultural or recreational resources on an 3 
acknowledged plan inventory and subject to protection measures under the plan or 4 
implementing regulations, or on a published state or federal inventory, that would 5 
prohibit or substantially impede the placement or construction of necessary public 6 

facilities and services.  7 

(8) Land may not be excluded from the preliminary study area based on a finding of 8 
impracticability that is primarily a result of existing development patterns. However, a city 9 
may forecast development capacity as provided in OAR 660-024-0067(1)(c).   10 

(9) Notwithstanding OAR 660-024-0050(4) and section (1) of this rule, except during 11 

periodic review or other legislative review of the UGB, the city may approve an application 12 

under ORS 197.610 to 197.625 for a UGB amendment to add an amount of land less than 13 

necessary to satisfy the land need deficiency determined under OAR 660-024-0050(4), 14 

provided the amendment complies with all other applicable requirements.  15 

(10) Lands included within a UGB pursuant to section (3) to provide for a particular 16 

industrial use, or a particular public facility, must be planned and zoned for the intended 17 

use and must remain planned and zoned for that use unless the city removes the land from 18 

the UGB. 19 

OAR 660-024-0067  20 

Evaluation of Land in the Study Area for Inclusion in the UGB; Priorities  21 

(1) A city considering a UGB amendment must decide which land to add to the UGB by 22 

evaluating all land in the study area determined under OAR 660-024-0065, as follows 23 

(a) Beginning with the highest priority category of land described in section (2), the 24 
city must apply section (5) to determine which land in that priority category is 25 
suitable to satisfy the need deficiency determined under OAR 660-024-0050 and 26 

select for inclusion in the UGB as much of the land as necessary to satisfy the need.  27 

(b) If the amount of suitable land in the first priority category is not sufficient to satisfy 28 
all the identified need deficiency, the city must apply section (5) to determine which 29 

land in the next priority is suitable and select for inclusion in the UGB as much of the 30 

suitable land in that priority as necessary to satisfy the need. The city must proceed in 31 

this manner until all the land need is satisfied.  32 

(c) If the amount of suitable land in a particular priority category in section (2) 33 
exceeds the amount necessary to satisfy the need deficiency, the city must choose 34 

which land in that priority to include in the UGB by applying the criteria in section 35 

(7) of this rule.  36 

(d) In evaluating the sufficiency of land to satisfy a need under this section, the city 37 
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may use the factors identified in sections (5) and (6) of this rule or 660-024-0065(8) 1 

to reduce the forecast development capacity of the land to meet the need.  2 

(e) With respect to particular uses identified as per OAR 660-024-0065(3), the land 3 

doedoes not have, and cannot be improved to provide, the particular site 4 

characteristics required for the use.  5 

(f) Land that is determined to not be suitable under section (5) of this rule to satisfy 6 
the need deficiency determined under OAR 660-024-0050 is not required to be 7 
selected for inclusion in the UGB unless its inclusion is necessary to serve other 8 

higher priority lands.  9 

(2) Priority of Land for inclusion in a UGB:  10 

(a) First Priority is Urban reserve, exception land, and nonresource land. Lands in the 11 

study area that meet the description in paragraphs (A) through (C) of this subsection 12 

are of equal (first) priority:  13 

(A) Land designated as an urban reserve under OAR chapter 660, division 21, in 14 

an acknowledged comprehensive plan; 15 

(B) Land that is subject to an acknowledged exception under ORS 197.732; and  16 

(C) Land that is nonresource land.  17 

(b) Second Priority is Marginal Land: land within the study area that is designated as 18 

marginal land under ORS 197.247 (1991 Edition) in the acknowledged comprehensive 19 

plan.  20 

(c) Third Priority is farm or forest land that is not predominantly high-value farm land: 21 

land within the study area that is designated for agriculture or forest uses in the 22 

acknowledged comprehensive plan and that is not predominantly high-value farmland 23 

as defined in ORS 195.300, or that does not consist predominantly of prime or unique 24 

soils as determined by the United States Department of Agriculture Natural Resources 25 

Conservation Service. In selecting which lands to include to satisfy the need, the city 26 

must use the predominant capability classification system or the predominant cubic site 27 

class, as appropriate for the acknowledged comprehensive plan designation, to select 28 

lower capability or cubic site class lands first.  29 

(d) Fourth Priority is agricultural land that is predominantly high-value farmland: land 30 

within the study area that is designated as agricultural land in an acknowledged 31 
comprehensive plan and is predominantly high-value farmland as defined in ORS 32 
195.300(10). A city may not select land that is predominantly made up of prime or 33 
unique farm soils, as defined by the United States Department of Agriculture Natural 34 
Resources Conservation Service, unless there is an insufficient amount of other land to 35 
satisfy its land need. In selecting which lands to include to satisfy the need, the city must 36 
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use the predominant capability classification system or the predominant cubic site class, 1 

as appropriate for the acknowledged comprehensive plan designation, to select lower 2 
capability or cubic site class lands first 3 
 4 

(3) Notwithstanding section (2)(c) or (d) of this rule, land that would otherwise be 5 

excluded from a UGB may be included if:  6 

(a) The land contains a small amount of third or fourth priority land that is not 7 
important to the commercial agricultural enterprise in the area and the land must 8 
be included to connect a nearby and significantly larger area of land of higher 9 

priority for inclusion within the UGB; or  10 

(b) The land contains a small amount of third or fourth priority land that is not 11 
predominantly high value farmland or predominantly made up of prime or unique 12 

farm soils and the land is completely surrounded by land of higher priority for 13 

inclusion into the UGB.  14 

OPTION 1 (recommended) 15 

(4) For purposes of subsections (2)(c) and (d) and section (3) of this rule,  16 

(a) areas of land not larger than 200 acres may be grouped together and studied as a single 17 
unit of land; 18 

(b) Areas of land larger than 200 acres that are similarly situated and have similar soils 19 
may be grouped together provided, however, that soils of lower agricultural or forest 20 

capability may not be grouped with soils of higher capability in a manner inconsistent with 21 
the intent of section (2) of this rule which establishes that higher capability resource lands 22 
are the last priority for inclusion in a UGB; 23 

(c) Notwithstanding subsection (4)(a), if a city initiated the evaluation or amendment of its 24 
UGB prior to January 1, 2016, and if the analysis involves more than one parcel or area 25 
within a particular priority category for which circumstances are reasonably similar, these 26 

parcels or areas may be considered and evaluated as a single group; 27 

(d) When determining whether the land is predominantly high-value farmland, or 28 

predominantly prime or unique, or when using the predominant capability classification 29 
system or the predominant cubic site class of the subject land, “predominantly” means 30 
more than 50 percent. 31 

OPTION 2 32 

(4) For purposes of subsections (2)(c) and (d) and section (3) of this rule,  33 

 (a) When evaluating the agricultural or forest capability of land within a study area, 34 
“land” means the land in a tract as defined at ORS 215.010.  35 
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(b) When determining whether the land is predominantly made up of prime or unique 1 

farm soils “predominantly” means at least 50 percent of a tract as defined at ORS 215.010. 2 

(5) With respect to section (1) of this rule, a city must assume that vacant or partially 3 

vacant land in a particular priority category is “suitable” to satisfy a need deficiency 4 

identified in OAR 660-024-0050(4) unless it demonstrates that the land cannot satisfy the 5 

specified need based on one or more of the conditions described in subsections (a) through 6 

(e) of this section:  7 

(a) Existing parcelization, lot sizes or development patterns of rural residential land 8 

make the land unsuitable for an identified employment need;  9 

(b) The land would qualify for exclusion from the preliminary study area under the 10 

factors in OAR 660-024-0065(4) but the city declined to exclude it pending more 11 

detailed analysis.  12 

(c) The land is, or would be upon inclusion in the UGB, subject to natural resources 13 

protections under Statewide Planning Goals 5 such that that no development capacity 14 

should be forecast with respect to the need.  15 

(d) With respect to needed industrial uses only, the land is over 10 percent slope, or is 16 

an existing lot or parcel that is smaller than 5 acres in size, or both. Slope shall be 17 

measured as the increase in elevation divided by the horizontal distance at maximum 18 

ten-foot contour intervals. 19 

(e) The land does not have, and cannot be improved to provide, one or more of the 20 
specific site characteristics for a particular industrial use or public facility use 21 
described in OAR 660-024-0065(3). 22 

(6) For lands added to the UGB to provide for residential uses: 23 

(a) Existing lots or parcels one acre or less may be assumed to have a development 24 

capacity of one dwelling unit per lot or parcel. Existing lots or parcels greater than one 25 

acre but less than two acres shall be assumed to have an aggregate development 26 

capacity of two dwelling units per acre. 27 

(b) In any subsequent review of a UGB pursuant to this division, the city may use a 28 

development assumption for land described subsection (a) of this section for a period of 29 

14 years from the date the lands were added to the UGB. 30 

(7) Pursuant to section (1)(c), if the amount of suitable land in a particular priority 31 
category under section (2) exceeds the amount necessary to satisfy the need deficiency, the 32 
city must choose which land in that priority to include in the UGB by first applying the 33 
Boundary Location Factors of Goal 14 and then applying applicable criteria in the 34 
acknowledged comprehensive plan and land use regulations acknowledged prior to 35 
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initiation of the UGB amendment. The city may not apply local comprehensive plan 1 

criteria that contradict the requirements of the Boundary Location Factors of Goal 14. The 2 
Boundary Location Factors are not independent criteria; when the factors are applied to 3 
compare alternative boundary locations and to determine the UGB location the city must 4 
show that it considered and balanced all the factors.  5 

(8) The city must apply the Boundary Location Factors in coordination with service 6 
providers and state agencies, including the Oregon Department of Transportation with 7 
respect to Factor 2 regarding impacts on the state transportation system, and the 8 
Oregon Department of Fish and Wildlife and the Department of State Lands with 9 
respect to Factor 3 regarding environmental consequences. “Coordination” includes 10 
timely notice to agencies and service providers and consideration of any recommended 11 
evaluation methodologies. 12 

(9) In applying Goal 14 Boundary Location Factor 2 to evaluate alternative locations 13 
under section (6), the city must compare relative costs, advantages and disadvantages of 14 
alternative UGB expansion areas with respect to the provision of public facilities and 15 
services needed to urbanize alternative boundary locations. For purposes of this 16 
section, the term “public facilities and services” means water, sanitary sewer, storm 17 
water management, and transportation facilities. The evaluation and comparison under 18 
Boundary Location Factor 2 must consider:  19 

(a) The impacts to existing water, sanitary sewer, storm water and transportation 20 
facilities that serve nearby areas already inside the UGB;  21 

(b) The capacity of existing public facilities and services to serve areas already 22 

inside the UGB as well as areas proposed for addition to the UGB; and  23 

(c) The need for new transportation facilities, such as highways and other roadways, 24 
interchanges, arterials and collectors, additional travel lanes, other major 25 
improvements on existing roadways and, for urban areas of 25,000 or more, the 26 
provision of public transit service.  27 

(10) The adopted findings for UGB adoption or amendment must describe or map all of 28 
the alternative areas evaluated in the boundary location alternatives analysis.  29 

660-024-0070  30 

UGB Adjustments 31 

(1) A local government may adjust the UGB at any time to better achieve the purposes of 32 
Goal 14 and this division. Such adjustment may occur by adding or removing land from the 33 
UGB, or by exchanging land inside the UGB for land outside the UGB. The requirements of 34 
section (2) of this rule apply when removing land from the UGB. The requirements of Goal 35 
14 and this division[and ORS 197.298] apply when land is added to the UGB, including land 36 

added in exchange for land removed. The requirements of ORS 197.296 may also apply 37 
when land is added to a UGB, as specified in that statute. If a local government exchanges 38 
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land inside the UGB for land outside the UGB, the applicable local government must adopt 1 

appropriate rural zoning designations for the land removed from the UGB [before the local 2 
government applies 197.298 and other UGB location requirements necessary for adding 3 
land to the UGB] prior to or at the time of adoption of the UGB amendment and must 4 

apply applicable location and priority provisions of OAR 660-024-0060 through OAR 5 
660-020-0067.  6 

(2) A local government may remove land from a UGB following the procedures and 7 
requirements of ORS 197.764. Alternatively, a local government may remove land from the 8 
UGB following the procedures and requirements of 197.610 to 197.650, provided it 9 
determines:  10 

(a) The removal of land would not violate applicable statewide planning goals and rules;  11 

(b) The UGB would provide a 20-year supply of land for estimated needs after the land is 12 
removed, or would provide roughly the same supply of buildable land as prior to the 13 
removal, taking into consideration land added to the UGB at the same time;  14 

(c) Public facilities agreements adopted under ORS 195.020 do not intend to provide for 15 
urban services on the subject land unless the public facilities provider agrees to removal 16 
of the land from the UGB and concurrent modification of the agreement;  17 

(d) Removal of the land does not preclude the efficient provision of urban services to any 18 
other buildable land that remains inside the UGB; and  19 

(e) The land removed from the UGB is planned and zoned for rural use consistent with 20 

all applicable laws.  21 

(3) Notwithstanding sections (1) and (2) of this rule, a local government considering an 22 
exchange of land may rely on [its acknowledged population forecast and] the land needs 23 
analysis that provided a basis for its current acknowledged plan, rather than adopting a 24 
new [forecast and] need analysis, provided:  25 

(a) The amount of buildable land added to the UGB to meet: 26 

(A) A specific type of residential need is substantially equivalent to the amount of 27 
buildable residential land removed, or  28 

(B) T[t]he amount of [suitable and developed] employment land added to the UGB to 29 

meet an [specific] employment need is substantially equivalent to the amount of 30 
[suitable and developed] employment land removed, and 31 

(b) The local government must [applies] apply comprehensive plan designations and, if 32 
applicable, urban zoning to the land added to the UGB, such that the land added is 33 
designated: 34 
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(A) For the same residential uses and at the same housing [or employment] density as 1 

the land removed from the UGB, or 2 

(B) For the same employment uses as allowed on the land removed from the UGB, 3 
or 4 

(C) If the land exchange is intended to provide for a particular industrial use that 5 
requires particular site characteristics, only land zoned for commercial or 6 
industrial use may be removed, and the land added must be zoned for the 7 
particular industrial use and meet other applicable requirements of ORS 8 
197A.320(6).  9 
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November 25, 2015 
 
Department of Land Conservation and Development  
635 Capitol Street NE, Suite 150  
Salem, OR 97301 
 
Re: HB 2254 rulemaking 
 
Dear Chair Macpherson and Commissioners: 
 
Thank you for the opportunity to comment on the proposed Division 38 and Division 24 rules 
to implement HB 2254.  As you know, 1000 Friends of Oregon has actively participated in 
every step of the process leading to today’s hearing, starting from the advisory group that met 
for over a year to develop the legislative proposal resulting in HB 2254, and continuing 
through this Rules Advisory Committee.  We support a streamlined UGB evaluation process 
that: 
 

• fulfills the Goals of the land use program  
• is efficient to implement by local governments, and  
• effectively meets the substantive goal of HB 2254 – to increase land use efficiency 

inside urban growth boundaries (UGBs).    
 
We appreciate the time and resources invested by the Department, many members of the RAC, 
and several people who were not even RAC members but attended and participated in the 
RAC meetings to share their insight and expertise.  
 
We would also like to express our profound appreciation for the time that three LCDC 
Commissioners put into the RAC, attending nearly every meeting – LCDC Chair Greg 
Macpherson and Commissioners Catherine Morrow and Jerry Lidz.  Their involvement has 
been immensely useful in keeping the Commission up to speed throughout a long and detailed 
process. 
 
We believe the proposed Division 38 and 24 rules are much improved from what the 
Commission reviewed in September, which reflects the almost daily work that went into this 
from many RAC members.   
 
However, there are still some significant shortfalls.  These can be grouped generally into the 
following categories: 
 
1.   Insufficiently reviewed topics.   Most of the issues discussed in this letter have had little 
to no discussion within the RAC.  We think they could have been resolved by the RAC, but 
there was not enough time remaining to get to them.  This includes new wording that came out 
in the November drafts that the RAC has never reviewed. 
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2.  Statutory and goal requirements.  Some parts of the rule must be changed to ensure that 
they comply with statutory directives.  Others should be changed to ensure that cities will not 
run afoul of parallel obligations to comply with certain goals, such as Goal 14.  
 
3.  Clarifications.  There are places where the rule needs clarification, to prevent later 
litigation to resolve the Commission’s intent.   
 
4.  Errors in citations and word use.  We have sent to DLCD separately a list of what we 
assume are clerical errors or misunderstandings in the appropriate citation or word choice.  We 
think these can be fixed without spending Commission time on them.  If they have not been 
fixed via a supplemental memo prior to the hearing, we will address them at that time. 
 
We believe it is likely to be necessary that, following the testimony on Thursday, December 3, 
several LCDC members join with several DLCD staff and RAC members to resolve the 
remaining issues and bring proposed revised wording back to the Commission on Friday, 
December 4. 
 
We will now proceed through the remaining issues in the order in which they appear in the 
rules, starting with Division 38, then moving into issues shared by both divisions, and ending 
with Division 24. 
 
DIVISION 38 ONLY 
 
660-038-0040(2): Mobile home classification.  The current rule treats all mobile homes as 
low density residential development.  We understand that mobile homes can occur both on 
individual lots and within a mobile homes park, and available census data do not distinguish 
between these situations.   
 
Even though some are sited on individual lots, we think that mobile homes should be treated as 
medium density, not strictly for density reasons, but also as a reflection of the type of housing 
people need.  Mobile homes, even when on individual lots, are generally chosen because they 
are much less expensive. Therefore, a city with a higher percentage of mobiles is probably a 
city with a higher need for affordable housing types.  Going forward, denser housing types are 
going to be the most affordable, and so we don’t want to shortchange those uses.  We think 
this change will help ensure that outcomes comply with Goal 10: 
 
(2) For the purposes of this rule and for OAR 660-038-0050: 
 

(a) For cities with a UGB population less than 2,500, single-family detached dwellings 
and mobile homes shall be considered low density residential, and all other dwellings 
shall be considered medium density residential.  
 
(b) For cities with a UGB population greater than or equal to 2,500, single-family 
detached dwellings and mobile homes shall be considered low density residential, 
single-family attached dwellings, mobile homes, and multiplexes with two to four units 
shall be considered medium density residential, and multi-family dwellings with five or 
more units shall be considered high density residential. 
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660-038-0050(3): Backsliding test.   In our October 2 memo to the Commission, we 
explained why the rule must protect against “backsliding” when a city selects lower density 
ranges than are appropriate for its actual situation.  Otherwise, the rule will fail to meet the 
statutory requirement that it will increase efficiency over time.  We have suggested that current 
city density be increased by 20% to create a density “floor” that cities cannot go beneath. 
 
For the employment method, the staff report acknowledges this statutory requirement, 
explaining that the rule proposes an increase to the current city employment density by several 
percent to “ensure that the simplified method increases efficiency long term, as required by 
ORS 197A.” (p.38) 
 
The same logic applies to the residential method.  Overall city density is not indicative of 
current development densities. UO research found that recent development in cities of all sizes 
is an average of 22% more dense than it was 15 years ago.  The below table is taken from the 
April 2015 UO report, Analysis of Land Use Efficiency in Oregon Cities: A Report to the HB 
2254 Rulemaking Committee: 
 

 
 
Therefore, an increase of 20% from overall density is not a “push factor” – rather it is merely 
an adjustment that’s necessary to allow this metric to serve as an accurate gauge of likely 
future development density, and ensure that cities do not select ranges that assume lower 
densities.  We support the option provided on pages 27-28 of the staff report: 
 
(3) If necessary, adjust the density assumptions used in the residential land need analysis so 
that the overall net density for all residential land need is at least equal to20% greater than 
the density determined in OAR 660-038-0050(2), up to a maximum of: 
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(a) Eight dwelling units per net acre for cities with population less than 10,000. 
 
(b) Ten dwelling units per net acre for cities with population greater than or equal to 
10,000. 

 
660-038-0060(5): Number of existing residential units.   ECONorthwest’s memo identified 
an important problem: in many parts of Oregon, there are no data on how many dwellings each 
taxlot contains.  Therefore, the rule’s current directive to calculate the number of dwelling 
units on residential land will be difficult to achieve.  ECONorthwest suggested that cities will 
likely resort to using the Census dwelling count.  We concur, and propose the following 
change to allow that route: 
 
(5) The city must:  
 

(a) Identify all lots and parcels within a residential district that are developed; 
 
(b) Identify all portions of partially vacant parcels within a residential district that are 
developed with residential uses; 
 
(c) Calculate the total area of land identified in (a) and (b); 
 
(d) Calculate the total number of existing dwelling units located on the land identified 
in (a) and (b)within the city, using the data sources described in OAR 660-038-
0040(1); and  
 
(e) Calculate the net density of residential development on the land identified in (a) 
and (b)by dividing the number of dwelling units calculated in (d) by the area of land 
identified in (c). 

 
660-038-0070(2): Flood plain and sloped land capacity for residential use.  At the 
Commission’s first hearing, this part of the rule assumed a 50% capacity for residential land 
that is in the flood plain or that is over 25% slope.  The rule has since been changed to assign 
zero capacity to this land.  We disagree.  Flood plain land should be treated the same way as 
tsunami zone land – when the land is already inside the city, and where cities allow 
development, that capacity should be counted.  Regarding sloped land, these areas have also 
been shown to have capacity, albeit less than other land.  
 
 (2) For lands identified in section (1), the city may reduce the estimated residential 
development capacity by the following factors in terms of acreage: 
 

(a) For lands within floodways and water bodies, a 100 percent reduction.  
!
(b) For other lands within Special Flood Hazard Area as identified on the applicable 
Flood Insurance Rate Map, a 100 percent reduction. no reduction unless the city’s 
existing zoning classification of such areas prohibits or reduces allowed development, in 

December 3-4, 2015 - LCDC Salem 
Agenda Item 4, Exhibit 4



5 

which case, the reduction shall be based upon the maximum density allowed by the city’s 
existing zoning classification. 
 
(c) For lands within the tsunami inundation zone, no reduction unless the city’s zoning 
classification of such areas prohibits or reduces residential development, in which case, 
the reduction shall be based upon the maximum density allowed by the city’s existing 
zoning classification. 
 
(d) For lands with slopes that are greater than 25 percent, a 100 50 percent reduction. If a 
parcel of land has lands with slopes greater than and less than 25 percent, the reduction 
applies only to the lands with slopes greater than 25 percent. 
 
(e) For lands subject to development restrictions in an acknowledged comprehensive 
plan or zoning program developed pursuant to Statewide Planning Goal 5 or 6, a 
reduction to the levels authorized by the acknowledged comprehensive plan provisions 
and implementing land use regulations. 
 
(f) For lands subject to development prohibitions, natural resource protections, or both in 
acknowledged comprehensive plan provisions that implement Statewide Planning Goals 
16, 17, or 18, a reduction to the levels authorized by the applicable comprehensive plan 
provisions and implementing land use regulations. 

 
660-038-0130(2): Flood plain and sloped land capacity for employment use.  For 
employment lands, we have the same concern regarding flood plain capacity as discussed 
above for residential.  Regarding sloped land, the new draft released this week contains a 
provision that for industrial land, parcels that contain any land over 10% slope will be assigned 
zero capacity unless there is at least 5 acres of land in that parcel that is under 10% slope.  We 
do not think this standard meets the statute’s requirement to accurately inventory land.  Parcels 
smaller than 5 acres are an important component of the industrial land supply.   
 
Ultimately, it is the city’s responsibility to ensure that its vacant lands are planned and zoned 
for uses that are compatible with conditions on the site.  If cities have industrial lands that are 
incapable of meeting that need, the solution is to redesignate them.   
 
We propose the following changes to fix the flood plain and slope capacity issues:  
 
(2) For lands identified in section (1), the city may reduce the estimated development capacity 
by the following factors in terms of acreage: 
 

(a) For lands within floodways and water bodies, a 100 percent reduction. 
 
(b) For other lands within Special Flood Hazard Area (SFHA) as identified on the 
applicable Flood Insurance Rate Map (FIRM), a 100 percent reduction. no reduction 
unless the city’s zoning classification of such areas prohibits or reduces residential 
development, in which case, the reduction shall be based upon the maximum density 
allowed by the city’s existing zoning classification. 

!
(c) For lands within the tsunami inundation zone, no reduction unless the city’s zoning 
classification of such areas prohibits or reduces residential development, in which case, 
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the reduction shall be based upon the maximum density allowed by the city’s existing 
zoning classification. 

!
(d) For lands designated for commercial use, contiguous lands of at least one acre with 
slope greater than 25 percent, a 100 percent reduction. If a lot or parcel has areas with 
slopes greater than 25 percent, the reduction applies only to those areas with slopes 
greater than 25 percent. 
 
(e) For lands designated for industrial use, contiguous lands of at least one acre with 
slope greater than 10 percent, a 100 percent reduction. If a lot or parcel with slopes 
greater than 10 percent has at least five contiguous acres with slopes less than 10 
percent, the reduction does not apply to those areas. If a lot or parcel has areas with 
slopes greater than 10 percent, the reduction applies only to those areas with slopes 
greater than 10 percent. 
!
(f) For lands subject to restrictions in density or location of development in an 
acknowledged comprehensive plan or zoning program developed pursuant to Statewide 
Planning Goal 5 or 6, a reduction to the levels required by the acknowledged zoning. 
!
(g) For lands subject to development prohibitions, natural resource protections, or both 
in acknowledged comprehensive plan provisions that implement Statewide Planning 
Goals 16, 17, or 18, a reduction to the levels required by the applicable comprehensive 
plan provisions and implementing land use regulations. 

 
660-038-0120(2)(b): Partially vacant & redevelopable land.  HB 2254 requires an inventory 
of vacant and partially vacant lands, as well as a separate determination of redevelopment 
capacity of developed lands.   
 
Per ORS 197A.310(3)(b) and .312(3)(b), emphasis added: 
 

 A city’s determination of the supply and development capacity of lands within its 
urban growth boundary must be based on: 
 

(A) A simple inventory of vacant and partially vacant buildable lands within 
the urban growth boundary; 
 
(B) The comprehensive plan designation and the zoning of the portion of the 
buildable lands that is urban; and 
 
(C) Simple factors established by the commission for forecasting: 
 

(i) The development and redevelopment capacity of urbanizable lands 
within the urban growth boundary; and 
 
(ii) The redevelopment capacity of developed urban lands within the 
urban growth boundary.  
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The proposed rule fails to do comply with this statutory directive, because it improperly 
combines the concepts of partially vacant lands and the redevelopment capacity of already-
developed land.    The rule reads as follows: 
 

OAR 660-038-0120(2)(b): A city may assume that a lot or parcel is partially vacant if 
the real market improvement value is greater than five percent and less than 40 
percent of the real market land value. 

 
This approach doesn’t work.  Cities must count the capacity of two different universes of 
lands, which need to be assessed in very different ways: 
 
Partially vacant land is the portion of a partially developed lot that is vacant.  As such, it is a 
function of where improvements are built, not their real market value. Vacant areas must be 
assessed visually, not with improvement-to-land value, as proposed by the current draft.  For 
employment lands, this could be handled just as it was for multi-family land in 660-038-
0060(3)(b): "the city must identify vacant areas using an orthophoto or other map of 
comparable geometric accuracy."   
  
Redevelopment capacity of land is generally considered to be a function of land-to-
improvement values, as in the proposed rule.  We can agree with DLCD staff that when 
improvement value exceeds 40 percent of land value, it's reasonable to conclude the land is not 
redevelopable, with one caveat: if the parcel contains partially vacant land, that capacity must 
be counted.   
 
As an illustration of the difference between these two types of capacity, see the attached 
excerpt from the Salem EOA.  Partially vacant land is mapped separately from redevelopable 
sites.  Inspection of the Salem maps reveals that there is no significant overlap between these 
two areas.  If the rule is not changed, it will fail to capture sites that are partially vacant, and 
will not comply with the statute.  Here is our suggested fix:1 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
"!Alternatively, we think the Commission could choose to require that only partially vacant sites be inventoried, 
and include a subtraction from demand to account for lands with redevelopment capacity, instead of using the 
language in our suggested subsection (c) above.  In order to do this, the redevelopment values proposed in draft 
OAR 660-038-0140(1) and (2) would have to be greatly increased from their current values.  These current values 
capture only capacity in existing built space (as opposed to tear-down-and-rebuild redevelopment), although even 
for this limited purpose, the numbers are much too low for industrial (1/2 to 1%).  We will present evidence at the 
hearing that existing built space capacity can accommodate 5-10% or more of total demand.  
  
If the Commission chooses to estimate redevelopment capacity with a subtraction from demand, it will be 
important to choose reasonable numbers for OAR 660-038-0140(1) and (2).   In past EOAs produced by 
ECONorthwest (Ashland, Albany), they have advised that "Typical refill (infill and redevelopment) deductions 
range from 10% in small cities to 30% or more for larger areas."  We agree these are reasonable 
numbers.   Subtractions for redevelopment in recent EOA's we've seen are: 
 

Eugene:  34% (existing built space only, redevelopable land inventoried separately) 
Springfield: 10% (existing built space only, redevelopable land inventoried separately) 
Junction City: 8% (existing built space only, redevelopable land inventoried separately) 
Salem: 25% (both existing built space and redevelopable land) 
Ashland: 14%  (both existing built space and redevelopable land) 
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660-038-0120(2) The city must identify all lots and parcels in the UGB with either a 
commercial or industrial comprehensive plan designation or zoning district, determine which 
lots or parcels are vacant, partially vacant, or developed and calculate the total area of such 
land, as follows: 
 

(a) A city may assume that a lot or parcel is vacant if the improvement value is less 
than $5,000 or if the improvement value less than 5 percent of the land value. 
 
(b) A city must identify all partially vacant lots and parcels. Vacant areas shall be 
identified using an orthophoto or other map of comparable geometric accuracy. If the 
vacant area is at least one-quarter acre, the city shall consider that portion of the lot 
or parcel to be vacant land. 
 
(c) A city may assume that a lot or parcel not described by (a) or (b) above is 
redevelopable partially vacant if the improvement value is greater than five percent 
and less than 40 percent of the land value. 
 
(dc) A city may assume that all lots or parcels not described by (a) through (c) above 
are a lot or parcel with an improvement value greater than 40 percent of the land 
value is developed. 

 
660-038-0140(2): Redevelopment capacity of industrial land.  As mentioned in the prior 
footnote, the rule suggests that only ! to 1% of industrial jobs would be accommodated in 
existing built space.  We are unaware of any evidence that supports such low numbers.  Recent 
EOAs (Springfield, Junction City) have assigned 8-10% of industrial jobs to existing built 
space.  We will present this evidence at the hearing.   
 
660-038-0080 & 660-038-0150: Redesignation.   Goal 14 requires that “Prior to expanding an 
urban growth boundary, local governments shall demonstrate that needs cannot reasonably be 
accommodated on land already inside the urban growth boundary.”  The Commission and 
numerous court cases have interpreted this to mean that cities must consider whether a land 
deficiency in one category (e.g., residential) can be accommodated by rezoning land in another 
category for which there is a surplus (e.g., rezoning excess commercial land to residential) or 
by upzoning some land (e.g., upzoning a low density residential area to medium density.)    
 
We do not think there is any disagreement that Goal 14 will be directly applied when cities use 
the simplified method.  OAR 660-038-0020(13) states this, and page 38 of the staff report 
acknowledges that Goal 14 does apply to the simplified process and that redesignation of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
We suggest these redevelopment subtractions for OAR 660-038-0140, for both commercial and industrial: 
  

Cities <10,000 = 10-15% 
Cities 10,000 to 25,000 = 15-20% 
Cities over 25,000 = 20-30% 

 
!
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surplus lands must be considered.  The problem is that if cities follow the proposed 
redesignation requirements, they may fail to meet Goal 14.  
 
Looking first at reclassification of land between residential and employment categories, while 
660-038-0150(3)(c) requires redesignation of surplus residential land to meet an employment 
shortfall, 660-038-0080(5) does not require redesignation of surplus employment land to meet 
a residential shortfall.  We agree that residential lands should be evaluated to see if they could 
meet employment lands, but why wouldn’t the reverse apply?  Aren’t residential needs 
generally easier to accommodate than employment uses? 
 
As an example of how this part of the rule could play out on the ground, consider the case of 
Roseburg, which recently estimated its 20-year need at between 107 and 250 acres of 
employment land.  But Roseburg has a supply of over 1,000 employment acres, 4 times its 
maximum 20-year need.  
 
Meanwhile, the city's 20-year total need for residential land is likely in the 500-acre vicinity 
(they will add fewer than 10,000 people).  If Roseburg has a residential shortfall at their next 
UGB evaluation, their employment land surplus could fully meet it, with hundreds of acres left 
to spare.  Accordingly, Goal 14 would require Roseburg to redesignate this surplus land, 
provided it was suitable for residential use.  Yet the proposed rule would not. 
 
Within the residential category itself, Tables 3 and 4, which apply to cities smaller than 10,000 
people, do not require redesignation of surplus low-density land to meet medium- or high-
density need, under any circumstances.  This approach will not pass muster under Goal 14. 
 
At the same time, Tables 3, 4 and 5 prohibit all sizes of cities from redesignating medium- and 
high-density land under any circumstances, other than a switch from medium-density to high-
density.  This is not reasonable.  While cities are generally cautious (for good reasons) about 
redesignating their multi-family lands, sometimes this is necessary.  For example, Eugene 
recently downzoned a large block of medium density land because it was not appropriate for 
that use, given its location and physical characteristics. 
 
The proposed rule also fails to consider capacity of lands that may not have been inventoried, 
but are nevertheless available to meet a need, such as lands that are in public ownership but 
have been formally declared surplus.  This capacity must also be considered prior to expanding 
the UGB to avoid running afoul of Goal 14. 
 
These are serious flaws.  While holding onto surplus land for future use may be valuable in 
some cases, where real excess exists, it is simply inefficient land use.  Expanding the UGB 
without first establishing genuine need is contrary to Goal 14 and to HB 2254’s mandate that 
cities cannot become less efficient. 
 
After much consideration, we do not believe there is any way to create a formulaic set of rules 
to simulate a proper Goal 14 analysis; there are too many variables, too many mitigating 
circumstances, and too much uncertainty.  Nor do we believe that HB 2254 contemplates such 
an oversimplified, “paint by numbers” approach to redesignation.  In fact, the legislation is 
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silent about this part of the analysis.  Instead, HB 2254 focuses on how to create a streamlined 
method to determine the amount of capacity the city needs, to inventory land, and to determine 
the capacity that vacant and redevelopable lands in each plan designation have.   
 
Accordingly, we suggest the rules be rewritten to abandon the formulas, and rely instead on a 
normal alternatives analysis process to sort out these redesignation and upzoning questions.  
The key consideration must continue to be, as it is now, the Goal 14 requirement, "Prior to 
expanding the UGB, a local government must demonstrate that the estimated needs cannot 
reasonably be accommodated on land already inside the UGB."   
 
The challenge with any redesignation analysis is the determination of what lands would be 
“suitable” for the new use.  We have considered different options for defining this term, and in 
the end, decided it would be better to leave the term undefined than to try to define and get it 
wrong. Perhaps the commission could do supplemental rulemaking on this issue next year. 
 
We suggest the following amendments: 
 
Residential portion, 660-038-0080: 
 
 (2) Cities with a UGB population of less than 2,500 shall determine whether to expand the 
UGB based on Table 3. 
 
(3) Cities with a UGB population greater than or equal to 2,500 and less than 10,000 shall 
determine whether to expand the UGB based on Table 4. 
 
(4) Cities with a UGB population greater than or equal to 10,000 shall determine whether to 
expand the UGB based on Table 5. 
 
(5) A city may also redesignate surplus employment land as determined in OAR 660-038-0150 
to satisfy all or part of a residential land deficit, except for employment lands that are 
prohibited from redesignation as provided by OAR 660-038-0150(4). 
  
(2) If the amount of buildable residential land in each category is equal to or greater than the 
amount of land needed in each category, no UGB expansion for residential land need is 
necessary. 
 
(3) If the amount of buildable residential land in any category is less than the amount of land 
needed in that category, a city must first attempt to meet the need as follows: 
 

(a) Redesignation of surplus low density residential land that is suitable to meet a need 
for medium or high density residential land. 
 
(b) Redesignation of surplus medium density residential land that is suitable to meet 
the need for high density residential land. 
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(c) Redesignation of surplus employment land as determined in OAR 660-038-0150 
that is suitable to meet low, medium, or high density residential needs, except for 
employment lands that are prohibited from redesignation as provided by OAR 660-
038-0150(4). 
 
(d) Redesignation of any publicly-owned lands that have been declared surplus by the 
public entity, that have not been included in the residential or employment land 
inventories, and that are suitable to meet low, medium, or high density residential 
needs. 

 
(4)  If, after considering redesignation under section (3), there is still a deficit in any category 
of residential land, the UGB must be expanded to provide the amount of land needed in that 
category. 
 
Employment portion, 660-038-0150: 
 
(3) If the amount of buildable employment land is less than the amount of land needed for 
either commercial or industrial development, then the UGB may be expanded to provide the 
amount of land needed, provided that: a city must first attempt to meet the need as follows: 
  

(a) Redesignation of surplus industrial land that is suitable to meet a need for 
commercial land, except for employment lands that are prohibited from redesignation 
as provided by section (4) of this rule.  If the amount of buildable land is less than the 
amount of land needed for industrial development, but is greater than the amount of 
land needed for commercial development, then the city must consider re-designating 
surplus commercial land within the existing UGB for industrial development provided 
the city determines that the land is suitable to meet that industrial need, as provided in 
(cite goal 9 rule), and except as provided in section (4) of this rule. 
 
b) Redesignation of surplus commercial land that is suitable to meet a need for 
industrial land, except for employment lands that are prohibited from redesignation as 
provided by section (4) of this rule.If the amount of buildable land available is less 
than the amount of land needed for commercial development, but is greater than the 
amount of land needed for industrial development, then the city must consider re-
designating surplus industrial land within the existing UGB for commercial 
development provided the land is suitable to meet that need, as provided in (cite goal 9 
rules), and except as provided in section (4) of this rule. 
 
(c) A city must also redesignate Redesignation of surplus residential land as 
determined in OAR 660-038-0080 that is suitable to satisfy all or part of a commercial 
or industrial n employment land deficit. 
 
(d) Redesignation of any publicly-owned lands that have been declared surplus by the 
public entity, that have not been included in the residential or employment land 
inventories, and that are suitable to satisfy all or part of a commercial or industrial 
land deficit. 
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 Add Section (5): 
 
(5) If, after considering redesignation under section (3), there is still a deficit of commercial or 
industrial land, the UGB must be expanded to provide the amount of commercial or industrial 
land needed. 
 
ISSUES PRESENT IN BOTH DIVISION 24 AND DIVISION 38 
 
660-038-0160(1)(c) and 660-024-0065(1)(c): Study area.  A correction is needed to ensure 
that urban reserves and non-resource lands are treated the same as exception lands. These are 
all first priority lands.  We suggest these changes: 
 
(c) All exception areasfirst priority lands as defined in OAR 660-025-0067(2)(a) that are 
within the following distance from the acknowledged UGB provided they are contiguous with 
to an exception area that includes first priority lands that are within the distance specified in 
subsection (b): 
 
660-38-0160(2)(b)(A) and 660-24-0065(4)(b)(A): Landslides.  ORS 197A.320(2)(b)(B) 
authorizes cities to bypass lands that are “subject to significant development hazards, including 
a risk of land slides.”  However, the SLIDO database does not map known present-day 
landslide risks - it maps known historic slide areas, which may have happened in prehistoric 
times and which may no longer pose any risks. 
 
Use of the SLIDO database to make UGB decisions would go against the policies expressed 
on the DOGAMI website.  The site cautions that “the map is not intended to be used for site 
specific planning,” that users “should not make legally binding decisions from this data,”!and 
that SLIDO maps “cannot serve as a substitute for site-specific investigations by qualified 
practitioners. Site-specific data may give results that differ from those shown on the maps.”2 
 
DOGAMI’s website also states, "It is important to note that although areas with mapped 
landslide deposits are likely to be at higher risk than other areas, areas mapped as landslide 
deposits will not automatically have problems in the future."3  
 
Also, many risks can be mitigated with construction techniques - there's no need to exclude all 
those lands without any further consideration, and push development onto farmland.  Most of 
Springfield's Thurston Hills is on a SLIDO historic landslide, for example.   Again, this is 
where a site-specific analysis comes in.  Moreover, the SLIDO database is far from complete; 
it is not a study of all Oregon, but a compilation of existing data.  The way the rule is written 
now, there is no way for cities to consider real risks that are in unmapped areas, no matter how 
compelling the data may be. 
 
We suggest the following change: 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
#!http://www.oregongeology.org/sub/slido/disclaimer.htm 
!
$!http://www.oregongeology.org/pubs/fs/landslide-inv-factsheet.pdf 
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(A) Landslides: substantial evidence demonstrates that the land is subject to risk of landslide 
that cannot be mitigated using commonly accepted construction techniques the land consists of 
a landslide deposit or scarp flank that is described and mapped on the Statewide Landslide 
Information Database for Oregon (SLIDO) Release3.2 Geodatabase published by the Oregon 
Department of Geology and Mineral Industries (DOGAMI) December 2014, provided that the 
deposit or scarp flank in the data source is mapped at a scale of 1:40,000 or finer; 
 
660-38-0160(2)(c)(A) and 660-24-0065(4)(c)(A): Habitat exclusions.  State habitat 
inventories document the existence of a resource.  They do not necessarily constitute evidence 
that the resource is so significant that we must avoid urbanizing it, potentially choosing 
farmland instead.  The proposed draft is not sufficient as a substitute for a Goal 5 ESEE 
analysis that weighs and balances all the considerations.  We suggest having cities consult with 
ODFW to determine the appropriate course of action with resources like big game winter 
range.   ODFW has provided input that not all big game winter range needs to be preserved.   
 
In addition, terms must be clearly defined.  Our understanding is that “critical habitat” is a 
federal concept only.  State essential habitat has not been mapped statewide, but is defined in 
OAR 635-415-0025.  However, there are three categories of essential habitat, and only one is 
so significant that urbanization must be avoided.   Category 1 is the only type of state essential 
habitat that requires avoidance.  Category 2 can be mitigated, and Category 3 is not in limited 
supply.  Therefore, only Category 1 habitat should be excluded up front. 
 
We suggest the following changes: 
 
(A) Lands that are designated on an acknowledged comprehensive plan prior to initiation of 
the UGB amendment, or that are mapped on a published state or federal inventory at a scale 
sufficient to determine its location for purposes of this rule, as: 
 

 (i) Federally designated critical habitat, or essential habitat Category 1 as defined in 
OAR 635-415-0025(1) Critical or essential habitat for a species listed by a state or 
federal agency as threatened or endangered; 
 
(ii) Core habitat for Greater Sage Grouse; or 
 
(iii) Big game winter range or migration corridors, when a finding has been made by 
the Oregon Dept. of Fish and Wildlife, in consultation with the Oregon Dept. of 
Agriculture, that the area should not be urbanized; 

 
660-38-0160(5)(a) and 660-024-0065(7)(a): 25% slope.  This needs a sideboard to prevent 
gerrymandering and exclusion of a flatter area just because it's next to a steep site.  The way 
it's written now, a 20-acre flat area could be excluded by combining it with an adjacent 60-acre 
hillside.  We recommend the following change: 
 
(a) Contiguous areas of at least five acres where 75 percent or more of the land has a slope of 
25 percent or greater,!provided the areas do not contain any contiguous portions larger than 
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five acres that are less than 25 percent slope. Slope shall be measured as the increase in 
elevation divided by the horizontal distance at maximum ten-foot contour intervals; 
 
660-038-170(4) and 660-024-0067(4): Grouping soils for priority evaluation & definition 
of “predominantly” - ODA RECOMMENDATION).  The proposed rule would allow cities 
to group together lands that do not have similar soils, and classify the entire area based on the 
soils that comprise 50% of that area.  This is unacceptable, because it would open the door to 
gerrymandering that subverts the intent of the priorities.  For example, 90 acres of Class 1 soils 
could be grouped with 100 acres of Class 6 soil, and the entire area would be treated as if it 
were all Class 6.  The solution is to delete the 200-acre exception, as suggested by the Dept. of 
Agriculture. 
 
There is also a need to define “predominantly” differently for purposes of evaluating soil 
agricultural capability or site class.  Here, there is no guarantee than any single soil type will 
constitute 50% of the total area.  Again, we concur with the Dept. of Agriculture’s suggested 
additional definition to cover this situation. 
 
 (4) For purposes of subsections(2)(c) and(d) and section (3) of this rule, 

(a) Areas of land not larger than 200 acres may be grouped together and studied as a 
single unit of land; 
 
(b) Areas of land larger than 200 acres that are similarly situated and have similar 
soils may be grouped together provided, however, that soils of lower agricultural or 
forest capability may not be grouped with soils of higher capability in a manner 
inconsistent with the intent of section (2) of this rule which establishes that higher 
capability resource lands are the last priority for inclusion in a UGB; 
 
 (c) Notwithstanding subsection (4)(a), if a city initiated the evaluation or amendment 
of its UGB prior to January 1, 2016, and if the analysis involves more than one parcel 
or area within a particular priority category for which circumstances are reasonably 
similar, these parcels or areas may be considered and evaluated as a single group;  
 
(d) When determining whether the land is predominantly high-value farmland, or 
predominantly prime or unique, or when using the predominant capability 
classification system or the predominant cubic site class of the subject land, 
"predominantly" means more than 50 percent. 
 
(e) When determining the predominant capability classification system or the 
predominant cubic site class of the subject land, "predominantly" means comprising 
the greatest percentage of the area of land.  
 

660-038-170(5)(a) and 660-024-0067(5)(a): Determination of suitability.  Section (5)(a) 
must be deleted.  It appears to be vestigial, from a prior version of the rule that did not have 
the suitability criteria for industrial land that’s now in section (5)(d): “With respect to needed 
industrial uses only, the land is over 10 percent slope, or is an existing lot or parcel that is 
smaller than 5 acres in size, or both.”   
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If our understanding is incorrect, and the Department instead thinks that there are other 
situations that could render land unsuitable for employment use (we cannot think of any), then 
those should be clearly spelled out.  One of the primary objectives of this rulemaking is to 
make the process more clear and straightforward.   The following text should be deleted: 

 (a) Existing parcelization, lot sizes or development patterns of rural residential land make 
the land unsuitable for an identified employment need;  

660-038-170(6)(b) and 660-024-0067(6)(b): Continued use of reduced exception lands 
capacity.   We don’t understand the justification for continued use of reduced capacity beyond 
the original 14-year period.  Consistent with the statute (ORS 197A.302(5)) and one of the key 
rationales behind creating this process, cities should get these lands served and that will 
facilitate their development.  The following text should be deleted: 

 (b) In any subsequent review of a UGB pursuant to this division, the city may use a 
development assumption for land described subsection (a) of this section for a period of 14 
years from the date the lands were added to the UGB.  

660-038-0170(7) and 660-024-0067(7): Interplay between soil class & Goal 14 and 
local criteria - ODA RECOMMENDATION.  We think the intent of the rule (and the 
statute) is that sorting of lands using Goal 14 and local criteria cannot trump the 
requirement that poorer soils be selected first.  But the language of this section doesn’t 
spell that out – it should.   We concur with the Dept. of Agriculture’s suggested additional 
sentence: 

(7) Pursuant to section (1)(c), if the amount of suitable land in a particular priority 
category under section (2) exceeds the amount necessary to satisfy the need deficiency, the 
city must choose which land in that priority to include in the UGB by first applying the 
Boundary Location Factors of Goal 14 and then applying applicable criteria in the 
acknowledged comprehensive plan and land use regulations acknowledged prior to 
initiation of the UGB amendment. The city may not apply local comprehensive plan 
criteria that contradict the requirements of the Boundary Location Factors of Goal 14. 
The Boundary Location Factors are not independent criteria; when the factors are applied 
to compare alternative boundary locations and to determine the UGB location the city 
must show that it considered and balanced all the factors. The criteria in this section may 
not be used to select lands having higher capability or cubic site class ahead of lands 
having lower capability or cubic site class. 

DIVISION 24 ONLY 
 
660-024-0065(6): Adding back land to study area for park use. There should be text added 
here to require consideration of excluded land for park use.  Some commissioners expressed 
interest in this option after the first hearing.  
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(6) For purposes of evaluating the priority of land under OAR 660-024-0067, the “study area” 
shall consist of all land that is included in the preliminary study area described in section (1) 
or (2) of this rule after adjustments to the area based on sections (4) and (5). Provided, 
however, that when the UGB expansion includes land for park use: 
 

(a) Land excluded from the study area under subsections (4)(a) through (4)(c) shall 
nevertheless be evaluated for park use. 
 
(b) The local government is not required to select land described under subsection 
(6)(a) to meet a specific need identified in an adopted parks master plan that: 
 

(A) Requires a public facility or service that the local government has 
determined would be impracticable to extend to the land under subsection 
(4)(a); 
 
(B) Requires a site that is not subject to a development hazard risk that the 
local government has determined exists on the land under subsection (4)(b); or 
 
(C) Would be incompatible with the long-term preservation of a significant 
scenic, natural, cultural or recreational resource that the local government has 
identified under subsection (4)(c). 

 
 
Thank you for reading these comments.  We look forward to the hearing, and hope to be able 
to assist the Commission as you work to further refine and improve this rule. 
 
 
Sincerely, 

 

                                            

Mary Kyle McCurdy      Mia Nelson 
Policy Director and Staff Attorney    Urban Specialist 
 
 
Attachment: Except from Salem EOA (2 pg) 
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Thank you Urban Growth Boundary Rulemaking Advisory Committee for your 
dedication and determined response to HB 2544. How we use land is one of the 
most important decisions we make about which lands to use for our built 
environment and which to leave intact for future generations.  

Obviously UGB expansion creates a variety of impacts that make UGB 
expansion complicated. Some of those complications involve the legitimacy of 
rulemaking; limits to growth; defining terms like “carrying capacity”; impacts on 
land values; the role of subsidy in real estate and community development. 

Change is coming to rulemaking authority. A recent court decision in Washington 
provides authority to rulemaking bodies there for protecting natural systems on 
behalf of future generations. (See Appendix -1). 

Land use planning is complicated but systems thinking diagrams simplify much of 
the complication. For example, the systems archetype called limits to growth is 
very useful for discussing and simulating policy impacts associated with UGB 
expansion. (See Appendix -2).  

Land use planning is further complicated by the worldwide debt crisis and natural 
resource depletion; evidence we have reached both fiscal and physical limits to 
growth. Now public policy attention is increasingly concerned with man-made and 
natural systems capacities that support growth without sacrificing standards of 
living. This dilemma may explain why “carrying capacity” is mentioned in several 
Statewide Planning Goals and Guidelines (Goals 2 thru 10, 12 and 14).  

Even though “carrying capacity” has several meanings only one of those 
meanings seems to matter in land use planning. Considering an appropriate 
range of ”capacities” would better inform deliberation about UGB expansions.  1

(See Appendix -3.) 

Some simplification in UGB expansion is warranted but UGBs are the floodgates 
for land coming under city control and onto local markets. Unfortunately the land 
market values economic uses above all other uses including the natural system 
conservation necessary to sustain “carrying capacity” for future generations.  

When land is included in UGBs its price increases even though nothing has 
changed other than the decision to move the UGB boundary. The price increases 

 “Growth” is another term that has several meanings that depend on context (ex. population 1

growth; infrastructure growth, debt growth etc). Problems associated with “endless growth” 
require a reevaluation of our assumptions about “endless growth” in a world of finite capacities.

Page �  of �1 9

December 3-4, 2015 - LCDC Salem 
Agenda Item 4, Exhibit 6



reflect the economic benefit to land owners when land enters the community 
development queue.  

This phenomenon is extremely lucrative to landowners who benefit without being 
obligated to improve land included in UGBs. The increase in value is called an 
“unearned increment” and some governments are exploring ways to capture this 
unearned increment without placing undue burdens on landowners. (See 
Appendix -4.) 

In addition to creating location benefits to land owners current land use policies 
provide significant subsidy to real estate development. Subsidy is a strategy 
intended to stimulate growth when physical and fiscal resources are inadequate.  

Items #3 and #5 in Goal 14 implementation guidelines propose “financial 
incentives” be offered both for “maintaining the use and character of lands 
adjacent to urbanizable areas” and for “guiding urban land use.”  

Concerns about subsidy accountability continue to mount and starting next year 
recent changes in GASB reporting standards will make it easier to track and 
evaluate subsidy.   2

UGB expansion rulemaking could encourage communities to evaluate methods 
for capturing both the “unearned increments” and strategies for tax reform that 
reduce land speculation while encouraging real estate development. 

It appears that more UGB expansion is likely to occur without a clear 
understanding of many of its unintended economic, social and environmental 
consequences. Until these consequences can be addressed it seems unwise to 
simplify a process that may further destabilize the land use planning system. 

Obviously the UGBRAC mandate is limited to UGB expansion but the land use 
planning landscape (sorry) is dramatically changing so it would be prudent to put 
UGB expansion on hold until a better understand of those changes can emerge. 

Increasingly our political systems and institutions are challenged to reconsider 
the capacity of our public systems for distributing the benefits of economic 

  Although many believe GASB’s new tax abatement disclosures could be more complete they 2

will provide information that is currently difficult to obtain. 

GASB Statement No. 77, Tax Abatement Disclosures. Aug 14, 2015.
http://tinyurl.com/hr22zu5
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progress to an increasing population placing greater demands on natural 
systems and systems of production.  

Unless we reevaluate centuries of assumptions about the capacity of the land 
market to sustain limitless economic and population growth; until we understand 
and apply current knowledge and technology to land use planning, simply 
expediting UGB expansion may exacerbate progress. Because we are all 
affected by land market decisions there is a compelling need for democratic 
oversight of the land market.  

For now we need to ask How will easing UGB expansion impact natural and 
manmade systems? 

Thank you again for all your work on this important task. 

Sincerely, 
Richard Reid co Chair 
Oregon Communities for a Voice in Annexations 
OCVA.org 
P.O. 1388 
North Plains, OR 97133-1388 
503-581-0056 

Page �  of �3 9

December 3-4, 2015 - LCDC Salem 
Agenda Item 4, Exhibit 6

http://OCVA.org


Friday, November 27, 2015 
OCVA Testimony for UGBRAC 
APPENDIX 

Appendix 1. Is there an expanded role for rulemaking? 
A recent Washington Superior Court decision confirms the Public Trust Doctrine 
and may have a significant impact on land use planning rulemaking associated 
with natural landscape conservation. 

Explanatory Press Release from Our Children’s Trust 
“…the significance of the decision is in the fact that the court found the right to a 
healthy environment, which the court read into the state’s constitution.  That is a 
huge victory for the youth because Washington's upcoming GHG rulemaking 
process should be guided by the mandatory duty the judge declared for the first 
time in Washington, that the atmosphere and oceans must be preserved for 
future generations. The fact that the court rejected the State’s arguments that 
they had no legal obligation to act to protect the youth’s constitutional rights, is a 
huge victory and gave the youth the second half of what they wanted, and 
needed…” [emphasis added] 
http://us4.campaign-archive2.com/?
u=2b508db98c333370757e024aa&id=d6ec338516&e=ea038cfb3c 

Link to the Decision 
http://ourchildrenstrust.org/sites/default/files/15.11.19.Order_FosterV.Ecology.pdf 

Appendix 2. How systems thinking and simple diagrams can improve 
rulemaking. 

Systems thinking examples include ecosystems where various elements such as 
air, water, movement, plants, and animals work together to survive or perish. In 
organizations, systems consist of people, structures, and processes that work 
together to make an organization "healthy" or “unhealthy".  

With systems thinking every action triggers a reaction. Any system can be 
diagrammed as circles of causality with labeled “actions,” “feedbacks” and 
“delays.” There are two types of feedback – reinforcing feedback and balancing 
feedback. When feedback is delayed the system diagram indicates “delays.”  3

 (See: Wikipedia excellent summary of system archetypes https://en.wikipedia.org/wiki/3

System_archetype or google “systems thinking”.)
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The system archetype below is is useful for UGBRAC discussions about long 
term impacts of UGB expansions. It is called “Balancing Process with Delay” 

To “read” systems diagrams all one has to do is “walk the diagram” starting with 
any  “action,” “feedback” or “delay.” 
  
The “balance beam” at the center is the symbol for a Balancing System where an 
“actual condition” escalates until a “corrective action” takes place. “Delay” occurs 
between “corrective action” and any change in an “actual condition.” A familiar 
version of this system is a thermostat; after it is adjusted you must wait for it to 
turn on and change the temperature. 

For obvious reasons another system archetype UGBRAC might find useful is 
called “Limits to Growth”. 

Page �  of �5 9

December 3-4, 2015 - LCDC Salem 
Agenda Item 4, Exhibit 6



Here a “growing action” (left circle) such UGB expansion that escalates a 
“condition” like the land market. A “limiting condition” from outside the system 
such as “carrying capacity” can create a “slowing action” (right circle) that limits 
the “growing action” (ex. UGB expansion). The “condition,” such as land available 
for farming, changes as these two systems change. 

Another system archetype providing insight for UGBRAC is called “Fixes that 
Fail.”  

“Fixes that Fail” shows how after a “problem” is identified and evaluated a “fix” is 
selected that may even reduce or eliminate the problem. However “delay” often 
occurs before “unintended consequences” escalate. 

For example, linking population projections to employment may have “unintended 
consequences” when employers receive subsidies that offset tax revenues or 
when employment does not pay living wages. But these and other consequences  
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only become apparent after some delay. If “expanding urban growth boundaries” 
is the problem, what is it intended to fix?  4

Appendix 3 What is “carrying capacity”? 
“Carrying capacity” has several meanings such as: carrying capacity; economic 
capacity (i.e. the status and condition of economic factors that impact money and 
materials devoted to community development); fiscal capacity (i.e. the public 
systems support required to oversee community development); resource 
capacity (i.e. both natural and man-made systems); debt capacity and so on. 

Environmental impacts affect economic risks so limiting “carrying capacity” 
concerns to environmental impacts  is extremely important. The link between 5

environmental and economic risks has become a key factor in bond  

 Drawing and evaluating systems is easy. Websites are set up so users can create 4

systems diagrams and test them by running simulations so users can measure the 
impacts of action proposals. These websites are essential tools for understanding the 
impacts of urban growth boundary expansions when “limiting conditions” are present. 

Insight Maker is one of the best sites for running simulations. https://insightmaker.com

Carrying capacity: the “level of use which can be accommodated and continued without 5

irreversible impairment of natural resources productivity, the ecosystem and the quality of air, 
land, and water resources.” 
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assessments.  However, until “carrying capacity” is defined in more detail it may 6

continue to obfuscate rule making and litigation.   7

Appendix 4 Capture the “unearned increment” 

Connecticut has just launched a pilot program to apply and use “land value 
taxation" (LVT). Over time, LVT simply raises tax rates on the rental value of land 
and lowers tax rates on improvements. Net tax obligations remain constant and 
farmland is given special consideration. Raising tax rates on rental values 
creates an incentive to either make productive use of land or put it on the market. 
When LVT becomes law land speculation is dramatically reduced and local 
economies flourish as under-utilized land becomes available for development.  8

 See: GOVERNING magazine,  “Environmental Risks Becoming Part of Bond Assessments”, 6

http://tinyurl.com/n7c6wrr

  A recent ruling has much to say about “carrying capacity.”7

“In her first assignment of error, petitioner Graser- Lindsey contends that LCDC erred in 
concluding that Goals 2, 3, 4, 5, 6, 8, 9, 10, 12, and 14 do not require Metro and the counties to 
assess “carrying capacity”—that is, the “[l]evel of use which can be accommodated and 
continued without irreversible impairment of natural resources productivity, the ecosystem and 
the quality of air, land, and water resources,” Statewide Planning Goals & Guidelines, 
Definitions—when designating urban and rural reserves.

“In response to Graser-Lindsey’s objection pertaining to the assessment of “carrying capacity,” 
LCDC essentially determined that, in light of the nature and effect of the reserves decision, 
“carrying capacity” simply cannot be meaningfully assessed and, for that reason, the 
assessment of carrying capacity does not apply to the designation decision.

Graser-Lindsey has failed to demonstrate why LCDC could not properly reach that conclusion.
Cite as 261 Or App 259 (2014) 293

 “Land values" are set by the market place and by appraisal (banks, taxing bodies). 8

“Rental value” determined by the market and is easily linked to land values. 

“Property values” refer to the improvements on or affecting the land (structures, 
landscaping). 

The wiki-entry on land value taxation: 
https://en.wikipedia.org/wiki/Land_value_tax_in_the_United_States 
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NB: It would be relatively simple to enact LVT in Oregon because Oregon already 
has a “two-rate” tax system (one rate for land and another for property). 

Appendix 5  The subsidy thing, Win? Loose? or Draw? 

In Oregon, costs of growth research by Eben Fodor is unmatched for its detail 
and thoroughness. His “Assessment of Statewide Growth Studies in Oregon” 
makes several points but especially that accounting for real estate development 
subsidies in Oregon is incomplete and that the public may be subsidizing growth 
more than it knows. When polled, Oregon voters prefer that real estate 
development occur without subsidy.   

1000 Friends of Oregon’s January 2013 report describes in detail the unintended 
consequences of uncovered infrastructure expense. The report urges Oregon 
communities to use Scenario Planning and Fiscal Impact Analyses to minimize 
the impacts of underfunded growth.  Their report “Extensive is More Expensive” 9

is extremely important. 

Greg LeRoy’s national subsidy database at Good Jobs First is very useful. LeRoy 
cautions, “A subsidized development deal, particularly a large one, may involve 
more than a dozen subsidies from several levels of government – city, county, 
regional, state, and federal. There may be a mix of discretionary subsidies and 
entitlements, so you may need to investigate a lot of subsidy “silos” to estimate 
the total value of a deal.” 

The Good Jobs First database covers 23 subsidy programs in 50 states.

 See:  “More Extensive is More Expensive, How Sprawl Infrastructure Bankrupts Oregon 9

Communities.” http://tinyurl.com/hpe5yhm
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December 3, 2015 
 
To:  Land Conservation and Development Commission 
Greg Macpherson, Chair 
Members of the Committee 
Email to:  Casaria.Taylor@state.or.us, Bob.Rindy@state.or.us, Amie.Abbott@state.or.us  
 
Re:  Agenda #4:  Urban Growth Boundary (HB 2254-2013) Rulemaking - COMMENTS 

The League of Women Voters is a nonpartisan, grassroots political organization that 
encourages informed and active participation in government.  In 1959, the League adopted a 
4-year study of land use.  Since that time, the League has played a role in land use law in 
Oregon.  We supported SB 100 and successfully defended that law in the years following.  
Our current focus is to assure we have farmland to feed the hungry, forestlands to provide 
habitat, wood products and store carbon, and complete vibrant communities that are both 
fiscally and physically sustainable—great places for people to safely travel around, where 
they can live, work, shop and play; where our natural environment coexists with our built 
environment and is recognized (and protected) for the values it provides us all.  The clear fact 
that our climate is changing means we need to use our land use system as part of the answer to 
addressing this critical issue.   

Just as the League has supported our statewide land use planning system, we have been a 
constant advocate for “informed and active participation…”, requiring “governmental 
bodies…giving adequate notice of proposed actions, holding open meetings, and making 
public records accessible.”   

The League appreciates that one of our members was appointed and has been an active 
member of the Rules Advisory Committee (RAC).  The research provided the RAC and the 
staff support has been extremely helpful as development of these proposed rules has 
proceeded.  However, access to the latest draft rules (44 pages published Nov. 13, 2015) and 
the staff report (55 pages plus attachments published Nov. 23rd after 4 p.m., which suggests 
substantial changes to that draft—for most people that is 5 business days to consider yet 
another draft along with the staff report) is too late to adequately inform the general 
public, including the cities which might use this new proposed process for urban growth 
boundary assessment and possible expansion.  RAC members have noted a number of crucial 
issues that have not yet been resolved within the advisory setting before bringing an 
incomplete document to you for consideration.  We understand that HB 2254 (2013) set a 
deadline for completion of this rulemaking.  However, the League believes that the legislature 
did not assume that completion meant inadequate consideration of important issues.  We again 
ask for delay of adoption to allow these final outstanding issues to have thoughtful RAC 
discussion and possible resolution.  This rulemaking is probably among the most 
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1330 12th St. SE, Suite 200 • Salem, OR 97302 • 503-581-5722 • Fax: 503-581-9403 • lwvor@lwvor.org • www.lwvor.org 

important, substantial changes to our land use system in 40 years.  It is too important for 
hasty decision making.   

We have attached comments from Peggy Lynch, a RAC member, for your consideration.  The 
League supports, in general, these comments, but cannot attest to each comment, as members 
have not had time to review the 199-page staff report/draft rules.  We believe our 
representative used the positions adopted by the League when providing the attached 
comments.  Please consider them as you deliberate.   

Sincerely,                                                                                        

 
 
Norman Turrill                                         Peggy Lynch 
President                                                                Natural Resources Coordinator 
 
Attachment:  Comments from Peggy Lynch using LWVOR Position Guidance 
 
cc:   
Jim Rue, Director of Dept. of Land Conservation and Development (jim.rue@state.or.us) 
Carrie Maclaren, Deputy Director, Dept. of Land Conservation and Development 
(carrie.maclaren@state.or.us) 
Richard Whitman, Governor’s Natural Resources Policy Director (Richard.M.Whitman@oregon.gov)  
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Attachment:  Comments from Peggy Lynch using LWVOR Position Guidance 
 
cc:   
Jim Rue, Director of Dept. of Land Conservation and Development 
(jim.rue@state.or.us) 
Carrie Maclaren, Deputy Director, Dept. of Land Conservation and Development 
(carrie.maclaren@state.or.us) 
Richard Whitman, Governor’s Natural Resources Policy Director 
(Richard.M.Whitman@oregon.gov) 

Attachment:  Comments on Proposed Administrative Rules:  OAR 660 Division 38 
(comments relate to Draft 2, Nov. 18.  However, some attempt has been made to 
reflect Draft 3, Nov. 23rd version):  

-0010, Page 2, lines 9-12:  By including institutional and public employment in the 
definition of “commercial”, staff has added: “These are land uses that generally do not 
require significant space for indoor or outdoor production or logistics.”  Yet, unlike a 
grocery store or a beauty shop, schools DO require space for outdoor activities.  I am 
still troubled by this clumping of uses in this definition, particularly with the inclusion of 
this additional sentence.  

-0010, Page 3: Definition of “vacant land” removed.  “Section (10):  The department is 
also considering whether to suggest or allow using a ratio of improvement to land 
value as another option for cities evaluating vacant employment land. However, this 
has not been discussed with the employment work group or with the RAC so a 
proposal is not yet provided in the draft.” 
 
-0020, Page 4, lines 5-18:  Support Option 2 to allow broad authority to use traditional 
method.  Because of the constraints that provide benefits to cities for using the 
simplified method, I would hope that method would appeal to cities and their citizens.  
BUT those same constraints might not fit with the city’s wishes to address issues not 
included or constrained in the simplified method.  They should have the option to 
return to the traditional method. 
 
-0020, Page 5, lines 27-30: It is encouraging that LCDC is requiring adequate 
notice and participation opportunities when cities do their UGB evaluation.  
However, LCDC is not providing such when adopting these sweeping rules 
governing same.  I would also note that Goal 1 in local plans may be out of date 
and not appropriate under these new rules.  Again, it’s part of the Periodic 
Review discussion below.   
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-0020, Page 5, lines 31-32 & Page 6, lines 1-4:  The issue of how to address what 
were requirements under “Periodic Review” continue to concern me.  Many people 
worked over many years to require certain actions “at the time of Periodic Review”.  
During our deliberations, we have been told not to worry about the details of THIS 
RULE (OAR 660, Division 38)—since it is to be reviewed in 5 years.  Well, that’s what 
we were promised with Periodic Review.  Yet the dates kept changing and the years 
have passed without some jurisdictions EVER updating their Comprehensive Plans. 
Many of the Goals have never been reconsidered by cities and counties as 
acknowledged in the staff report (Page 41).  Yet issues around Goal 5 (Natural 
Resources), Goal 6 (Air, Water & Land), 7 (Natural Hazards) and 13 (Energy) have 
changed, as have techniques around Goal 1 (Citizen Involvement).   Again, how to 
update these important Goals in local Comprehensive Plans are being put aside 
because there is “not time” to address this issue. It’s been more than 30 years in 
some cases.  We have been promised that Periodic Review will be addressed at 
the end of this rulemaking process.  We expect that to occur and ask that LCDC 
put in a special funding request for the 2016 legislative session to fund this 
work.   
 
-0020, Page 6, lines 5-6:  It is unclear if the evaluation will occur in 2023 (which 
is 7 years after 2016) OR five years AFTER 2023.  See above for concerns.     

 
-0040, Page 8, lines 18-25: I continue to have a problem with the use of the term 
“mobile home”.  I understand it is a term still used in some data, but a “mobile home” 
is by definition one built prior to 1976. Most “mobile homes” were located in dense 
“parks” or have been replaced by manufactured homes or stick built homes on single 
lots.  The “newer” homes are manufactured homes and are not mobile.  They may be 
both on single-family lots or in “parks”.  The category of people who used to buy 
“mobile homes” at costs often less than $20,000 are mainly purchasing “recreational 
vehicles” since manufactured homes are more expensive.  So we are seeing more 
fulltime residents wishing to have their “own” home move into rv parks.   
 
-0050, Page 9, lines 14-16:  By requiring the density to be only “at least equal to….” 
does this allow a city to ignore the concept that the simplified method is meant to 
encourage increased density/efficiency of land use and public services? 
 
-0070, Page 12, line 13-14:  Although I agree with the idea that lands within flood 
hazard areas should not be built upon, unless a city has so limited such building, the 
calculation should reflect the city’s code and expected building density. You should 
use the language in lines 15-18 for (b) as well. 
 
-0110:  The staff report (Page 35) discusses OED recommendations related to use of 
their data in employment calculations.  The League concurs with OED that the 
extrapolation of their data is very possibly inaccurate and would overstate 
employment land need.  We agree with staff’s recommendation.   
 
-0120, Page 16, Lines 6-14:  The rule seems to require that cities use only 
commercial and industrial designations.  Some cities have created a “public” or 
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“institutional” designation.  Although -0010 states that these are to be considered 
“commercial”, this says they MUST identify them in a particular manner.  I continue to 
have a problem mixing public/institutional in with commercial in this rule.   
 
-0120, Page 16, Lines 15-30:  In each (a), (b) and (c), a city MAY assume these 
calculations.  So they have no strict guidelines for these calculations.  This allows 
cities to consider these lands fully occupied and is inconsistent with the simplified 
approach meant to use land more efficiently.  
 
-0130, Page 17, lines 17-19 and lines 29-30: Although I agree with the idea that lands 
within flood hazard areas should not be built upon, unless a city has so limited such 
building, the calculation should reflect the city’s code and expected building density. 
You should use “the reduction shall be based upon the maximum density allowed by 
the city’s existing zoning” language. 
 
-0140:  Pages 18-19:  Support the concept of recognizing the redevelopment of 
commercial or industrial lands in all cities.  Just because we don’t have specific data 
to call on, a reasonable person could acknowledge that redevelopment happens.  For 
instance:  C&K Markets (also known as Ray's Markets) had 65 stores in 2013.  In 
2015, that number is 43...leaving vacant 22 facilities--all in small towns (a few might 
have been in CA).  Some may house smaller grocery stores, but this is an example of 
commercial redevelopment.  Like the change in residential to more rentals, 
commercial in small towns is changing. It is acceptable now to drive 30-60 miles for 
groceries.  
  
-0150, Page 21, Lines 27-28:  Should the list of excluded lands also include tribal 
lands? 
 
-0160, Page 26, Lines 4-6:  Why would you exclude cities with a lower than 10,000 
population notice for notifying districts and counties?  Delete “that has a population of 
10,000 or more”.   
 
-0180, Page 29, Lines 6-9:  “roughly proportional” add (within 5 percent of the 
amount needed or within 10 acres, whichever is less—or refer to the definition 
that’s on page 30, lines 12-14).  So we now have a definition of “roughly 
proportional” but what is “generally consistent”?   
 
Table 7:  The November 13th nor the November 23rd draft rule still does NOT have 
the information for this table available to the public.  “…will be available prior to rule 
adoption.”  This is problematic in adopting the rule.  The public does not have 
complete material available in order to comment. 
 
I want to personally thank the Commission for allowing me to be a part of this 
rulemaking.  I look forward to helping as you deliberate on this proposal and 
continuing with the Periodic Review rulemaking.    
 
Peggy Lynch 
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  Department of Fish and Wildlife 
Wildlife Division 

4034 Fairview Industrial Dr. S. 
Salem, OR 97302 

(503) 947-6301 
FAX: (503) 947-6330 

Internet: www.dfw.state.or.us  
 

November 30, 2015 

 

 

Land Conservation and Development Commission 

Attn: Casaria Taylor  

635 Capitol St., Ste. 150 

Salem, Oregon 97301            

          

RE: Proposed Administrative Rules Regarding a Simplified Urban Growth Boundary Method 

(OAR Chapter 660, Division 38 and Chapter 600, Division 24); LCDC Agenda Item 4 

 

Dear Commission Members:  

 

The Oregon Department of Fish and Wildlife (ODFW) appreciates the opportunity to participate 

on the Rule Advisory Committee (RAC) established by the Land Conservation and Development 

Commission (LCDC), and to review the proposed administrative rules for establishing a 

streamlined method for Urban Growth Boundary (UGB) expansions (Chapter 660, Division 38).  

Please include this letter in support of the previous comments and recommendations submitted to 

LCDC and included in Attachment H of the Staff Report. As directed/mandated in HB 2254, the 

proposed rules must include provisions to encourage cities to grow more efficiently within their 

UGBs, but retain the core values of the Oregon land use planning program.  ODFW believes it is 

vital to consider all the statewide planning goals when considering new administrative rules that 

will apply to a more streamlined method for UGB expansions.  This includes the conservation of 

important farm and forest lands, as well as other significant natural resources.  In addition, the 

Statewide Planning Goal 5 Guidelines includes consideration of the carrying capacity of the air, 

land and water resources of the planning area. Implementation Criteria 4 states that “fish and 

wildlife areas and habitats should be protected and managed in accordance with the Oregon 

Wildlife Commission’s fish and wildlife management plans”.  In support of these policies, it is 

critical that the long-term preservation of these natural resources, including farm and forestland, 

are considered early in the planning phase for UGB expansions. This will help to identify 

opportunities for maintaining habitat connectivity, avoiding and minimizing impacts to 

significant resources and reducing conflicts from urban development and infrastructure.  

 

It is policy of the state of Oregon to manage fish and wildlife to prevent serious depletion of 

indigenous species and to provide the optimum recreational and aesthetic benefits for present and 

future generations of the citizens of this state (ORS 496.012).  In accordance with our mission, 

ODFW offers the following comments and recommendations for consideration on the 11/23/15 

draft Division 38 rules and 11/13/15 draft Division 24 rules: 

 

Oregon 
Kate Brown, Governor 
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Adjusting for Constrained Lands in Buildable Lands Inventories: ODFW supports the language 

in OAR 660-038-0070 and 660-038-0130 to address accounting for constrained lands, such as 

acknowledged resources implementing Statewide Planning Goals 5, 6, 16, 17 and 18. However, 

in many local jurisdictions, the Goal 5 inventories are outdated or planning for Goal 5 has never 

been completed. As a result, there may be significant resources present within the city’s current 

UGB that are not protected through zoning or other development restrictions in acknowledged 

zoning. As a result, ODFW is concerned that these resources will not be considered adequately 

when adjusting for constrained lands. ODFW encourages DLCD and LCDC to continue to 

evaluate improvements for Goal 5 planning and implementation to assist cities in identifying 

significant natural resources within UGBs.  

 

Establishment of Study Area (OAR 660-038-0160(2)(c), pages 23-24; OAR 660-024-0065(4)(c), 

pages 11-13):  ODFW supports the rule language in the 11/23/15 Division 38 draft that allows 

cities to exclude certain resources from a study area. As directed by HB 2254 (Section 7, 

Subsection 2(b)(C), “a city may exclude land from the study area if it determines that” the “long-

term preservation of significant scenic, natural, cultural or recreational resources requires 

limiting or prohibiting urban development of the land that contain” those resources. Per Section 

7, Subsection 4 of HB 2254, “the commission by rule shall determine the circumstances in which 

and the resources to which this exclusion will apply to”. Therefore, the draft rules must address 

which resources the exclusion applies to and under what specific circumstances, which ODFW 

strongly supports. Throughout the state, lands with significant resources have already been 

identified within local, state or federal plans, and the draft rules should allow for a city to limit or 

prohibit urban development within these areas.  

 

However, ODFW provided a memo to the RAC, dated 10/28/15 and subsequent comments (page 

164-171 of Attachment H, “JRV” comments) included in the Staff report, which included a 

consideration of the list of exclusions during the study area evaluation rather than establishing a 

preliminary study area. This would allow a city, in consultation with appropriate natural resource 

agencies, to either exclude from the UGB or reduce development capacity for certain resources 

identified in 660-038-0160(2). ODFW supports the language in 660-038-0170(5), which allows 

for a city to either exclude or limit development capacity based on “suitability”. Inclusion of this 

language could help address resources that may not completely encumber the land or resources 

that may be adequately protected from urban development within the UGB if appropriate Goal 5 

ordinances, such as riparian buffer corridors, were implemented.  

 

Evaluation of Land in the Study Area (OAR 660-038-0170(5)(b) and (c)) and (8), pages 28-29; 

OAR 660-024-0067(5)(b) and (c), pages 17-18):  ODFW believes it is important for cities to 

consider natural resources not only for protection and conservation of those resources for present 

and future generations, but also in balancing cost, feasibility and public safety associated with 

urban development. Therefore, ODFW strongly supports the language provided in this section 

that allows a city to determine if the land is “suitable” with respect to factors in OAR 660-038-

0160(2) and other Goal 5 resources, and either exclude or reduce development capacity.  

 

ODFW appreciates the inclusion of language for a city to coordinate when applying the Goal 14 

Boundary Location Factor 3 to evaluate environmental consequences (OAR 660-038-0170(8)). It 

is important that ODFW is provided with timely notice to provide technical assistance to cities. 
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ODFW encourages cities to provide natural resource agencies with an opportunity for technical 

assistance in evaluating suitability and development capacity for Goal 5 resources (660-038-

0170(5)(c)).  

 

Planning Requirements for Land Added to UGB (OAR 660-038-0180(4), pages 30-31): ODFW 

supports the language to clarify that Division 23 shall apply to the newly added lands. Currently, 

it can be a challenge for ODFW to determine which cities are proposing changes to land use 

regulations that may affect a Goal 5 resource. Therefore, ODFW recommends that DLCD 

provide timely notice on proposed comprehensive plan or land use regulations to assist ODFW 

and other interested parties to submit “factual information” demonstrating that a Goal 5 resource 

is present.  

 

Alternate Means of Periodic Review (OAR 660-038-0020(15): The draft rules state that a city is 

not required to commence periodic review if the city has amended the UGB under Division 38. 

Current DLCD rules no longer require periodic review to address Goal 5 and the draft rules do 

not address the “alternate means” of periodic review referenced in HB 2254 (Section 8, 

Subsection 3).  ODFW is concerned regarding how Goal 5 will be considered with the alternate 

periodic review process. Therefore, ODFW requests additional coordination as DLCD initiates 

rulemaking or a technical workgroup to address Division 25 and Goal 5 compliance.   

 

Thank you for the opportunity to participate on the RAC and provide input on the proposed 

rules. ODFW appreciates DLCD’s efforts to develop these new policies and looks forward to 

continued coordination to find collaborative solutions to avoid and/or minimize impacts to fish, 

wildlife and habitat resources of the state.  

 

Respectfully, 

  
 Joy Vaughan 

 Land Use and Waterway Alterations Coordinator 

 Oregon Department of Fish and Wildlife 
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From: Nick Lelack
To: Rindy, Bob; MacLaren, Carrie
Cc: Howard, Gordon; Spangler, Matt; Hallyburton, Rob; Hogue, Thomas; Taylor, Casaria; Damian Syrnyk

 (dsyrnyk@bendoregon.gov); Rue, Jim
Subject: Testimony to LCDC on Draft Rules
Date: Wednesday, December 02, 2015 11:14:43 AM
Importance: High

Land Conservation and Development Commission:
 
Unfortunately, I am unable to attend and participate in the public hearing on the Proposed New and Amended
 Administrative Rules and Amendments to Goal 14 Regarding the Urban Growth Boundary Process due to several
 pressing land use matters pending before Deschutes County hearings bodies.
 
I have served on several state committees over the past 7-8 years to streamline and improve the UGB process while
 preserving the integrity of Goal 14 and the Oregon Statewide Planning Program. I have also participated in several
 local UGB processes (legislative and quasi-judicial) in Deschutes County, including in Bend (legislative and quasi-
judicial amendments), Redmond (legislative amendment), Sisters (quasi-judicial amendments) and La Pine
 (establishing the city’s first UGB).  
 
The current proposal pending before LCDC is the culmination of years of state committee work by numerous
 dedicated, committed, and caring individuals, organizations, and staff. I have sincerely appreciated and enjoyed
 serving on the committees with them.
                                                        
I am writing to strongly support DLCD’s recommendation to adopt the proposed rules, rule amendments and
 Statewide Planning Goal 14 amendments provided as “draft 3” in the Commission’s packet. 
 
I believe the proposal to establish a new “simplified process” is a major step forward to streamline and improve the
 UGB process while preserving the intended outcomes of the Oregon Statewide Planning Program; it will also
 provide a new framework for Deschutes County’s growing cities to consider utilizing in planning for projected
 growth. 
 
I think it is important to highlight: 
 
(1)     Like any good plan or regulation, the rules and amendments will be reviewed and revised/updated as necessary

 based on what’s working and what’s not; and
 

(2)     Implementing this new simplified process will be optional for local jurisdictions – though the hope is that it will
 become the new normal and preferred approach.

 
Thank you very much for the opportunity to serve on the RAC and provide these comments.
 
Sincerely,
 
Nick Lelack, AICP, Director
Deschutes County Community Development Department
PO Box 6005
117 NW Lafayette
Bend, OR 97708-6005
Office: 541.385.1708 / Cell: 541.639.5585 / Fax: 541.385.1764
www.deschutes.org/cdd
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TO:  Land Conservation & Development Commission 

FROM: Jon Chandler (jchandler@oregonhba.com)  

RE:  UGB Streamlining  

DATE:  December 3, 2015 

 

Some of the following comments were submitted earlier in the process; I’m including them in this 

so as to have OHBA’s comments in one document, but my apologies for any redundancy. 

 

As an overview of this process so far: 

 

 We were very supportive of HB 2254 for one simple reason: we believe that we need a 

faster, simpler process for UGB analysis and amendment that would be easier for cities to 

administer and which would be less subject to litigation and uncertainty. Generally 

speaking, we believe the proposed rules are heading in the right direction and are following 

the intent behind HB 2254. It is, in our opinion, critical that these objectives are kept in 

mind: if all we end up with is the current litigious and never-ending procedural hoop 

jumping process but with a 14 instead of 20 year planning horizon, then this entire effort 

will have been a colossal waste of time. 

 One other fundamental point is that we believe that these rules must be as clear and 

objective as possible, not only for needed housing where the law is very clear, but for other 

uses as well.  

 To these ends, and as will be discussed further below, it is essential that the tables or 

something substantially similar, be retained. Jurisdictions simply must have the ability to 

shorten their analytical processes and not be trapped in the Mobius loop of findings and 

challenges and appeals.  

 

One other threshold issue: the one over-arching concern that I have, which will be reflected in the 

comments below, is that these rules still don't seem to be using facts on the ground as a baseline, 

which I believe is critical. I do not object to aspirational planning per se, nor do I think that 

jurisdictions shouldn't be encouraged if not required to try to use their land more efficiently, but in 

several places we seem to be telling them to plan for development patterns or density levels that 

they haven't achieved, without a concomitant requirement that they provide some evidence of 

market reality.  

 

With that said, we do have the following concerns/comments: 
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660-038-0030 - Residential Land Need 

 

Subsection (6): On the one hand, I'm not sure why we would put a top-end cap on what a 

jurisdiction could assume for redevelopment if their current development patterns meet or exceed 

the percentages in the rule. Adding language such as is found in (c) of Subsection (7) would seem to 

be appropriate. 

 

On the other hand, I'm quite uncomfortable with telling jurisdictions that they simply have to make 

up a number for redevelopment, particularly when the pretend number is pretty high, as it may well 

be for cities over 25,000. I understand and support the notion of prodding cities to make better use 

of their existing land supply through redevelopment, but telling a city that hasn't seen much if any 

redevelopment that they now have to assume 10 to 15% of their housing is going to take place in 

that fashion seems pretty arbitrary, and could well exacerbate housing shortages. I would suggest 

structuring this section so that the baseline is the city's current level of redevelopment (perhaps with 

a slight nudge upwards) and requiring that any city who picks a number greater than what they've 

done historically provide some analysis to support the premise that more redevelopment is likely to 

occur. 

 

Subsection (7):  It seems that one important piece is missing, and that is a requirement that cities 

amend their codes to allow for ADUs in the first place; I'm thinking of the city of Salem, but I know 

there are others, who simply don't allow ADUs, which would make any assumptions in these rules 

regarding same fairly meaningless.  

 

Beyond that, I agree with one of the other commenters that there are probably a goodly number of 

illegal ADUs and therefore some level of assumption greater than 0 is probably appropriate, but as 

with the comments on the earlier subsection, I'm nervous about simply telling jurisdictions to make 

up numbers absent any showing that they're likely to be achieved. 

 

Subsection (8) and (9): Perhaps I'm just getting lost in the equation that these would require, but I'm 

really struggling to see how this is supposed to work. Several points: 

How does "redevelopment expected to occur in residentially zoned areas", as specified in 

Subsection 7, differ from the ADUs called out for separate analysis under Subsection 8? It seems to 

me that an ADU is a form of redevelopment, and absent some clearer definitions or demarcations, a 

not-insignificant amount of double counting is probable if not guaranteed. 

 

Likewise, in Subsection (8) we tell jurisdictions that the number of units they're solving for is the 

product of deducting redevelopment and ADUs - which is fine - but then in Subsection (9)(a), we 

seem to be telling them to debit that which they've already debited. If the baseline dwelling unit 

need is net of redevelopment and ADUs, then (9)(a) seems to be repeating the calculations that 

should have already been done under Subsection (6), and I'm not sure why that's necessary. In short, 

the math they've done to get to Subsection 9 should have already taken into account redevelopment 

and ADUs, thereby making (9)(a) unnecessary.  

 

In Subsection (6), we are telling them to look at  "projected redevelopment expected to occur in 

residentially zoned areas, and mixed use residential development expected to occur in commercially 

zoned areas", but in Subsection (9)(a), we are apparently telling them to look at accommodating 
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new units "on vacant and partially vacant residentially-zoned lands within the UGB". Assuming that 

both of these are intended to address the same sort of development - new residential units being 

built on land currently inside the UGB - I'm not sure why the phrasing is different. 

 

660-038-0040 - Dwelling Unit Mix  

 

In this section, again, we are telling jurisdictions to make up arbitrary numbers, which is troubling. 

They will have data from the American Community Survey that at least will indicate if not 

positively identify their current dwelling unit mix, and while I understand and am not necessarily 

opposed to encouraging them to do better, I do object to simply telling them to pick a different 

housing mix with higher density numbers without requiring any showing that the higher number is 

market realistic or even that they have code and approval provisions in place that would allow it to 

happen. 

 

The only thing we know for certain in any city is what is currently on the ground in terms of 

density, type of housing, ratio of rented to owned, etc. That development pattern is a fact - it might 

be a fact that seems efficient and desirable or it might be a fact that seems to be the contrary - but 

it's a fact, nonetheless. And it's a fact that is the product of a host of factors: city codes, community 

desires and aspirations, historic legacies, availability of financing, market forces, proximity to other 

cities, and on and on...but when it's all said and done, you still have a set of facts, however derived, 

that should be the baseline. And any planning assumptions going forward that aren't based on these 

facts - at least in the sense that jurisdictions are required to show how they're going to change from 

X to X+ - are dangerous. 

 

OAR 660-038-0060 - Buildable Lands Inventory 

 

The vacant parcel definition of 3,000 square feet seems pretty aggressive; this may have been an 

argument I lost already, or perhaps it took place at a meeting which I didn't attend, but that's an 

awfully low bar. Ditto taking half of a half-acre lot and calling it buildable land. 

 

Moreover, these requirements don’t take into account the jurisdiction’s zoning code; counting a 

3,000 square foot parcel or a large back yard as though they’re future houses is pretty silly unless 

the city code allows that size of lots in the first place, or allows flag lots, or otherwise would allow 

the assumed development to take place.   

 

If there was some discount factor applied elsewhere in these rules, then low thresholds like this 

wouldn't be as problematic, but without that, I believe this is going to result in land supply shortages 

due to residents not being willing to plow up their gardens or de facto community parks. 

 

OAR 660-038-0070 - Constrained Lands 

 

Given the imminent issuance of a BiOp from NMFS on FEMA's flood insurance program, this 

entire section will likely need to be readdressed, but in any event, I would question the wisdom of 

only applying a 50% reduction to development inside of SFHAs given where NMFS is obviously 

wanting to go. 
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With regard to deed restrictions, CC&Rs and the like, while I know it's a hassle for the cities, these 

sorts of restrictions can still present real barriers to increasing density, among other things, and it's 

important to adjust for that reality instead of assuming them away. I have no idea what purpose the 

last sentence serves; if a local government is given evidence that deed restrictions exist, why would 

we allow them to pretend that they don't know that? 

 

OAR 660-038-0080 - Land Need to Land Supply 

 

This looks pretty good to me, subject to the abovementioned caveat that I may well be misreading 

the equations that are implicit in the various charts. 

 

OAR 660-038-0150 – Determine if UGB Expansion is Necessary to Accommodate 

Employment Needs 

 

While employment land analysis is not a subject on which I’m an expert, unless I missed it, there 

seems to be one major omission from the employment land sections: the concept of “suitability”, 

particularly for industrial land. 

 

Unlike residential and to some extent, commercial, land – where development can occur on a 

variety of terrains and lot sizes, with the main variable being density – industrial uses often require 

specific types and quantities and configurations of land. Not always, certainly, and there may be a 

way for the rule to be nuanced in this regard, but to assume as this draft rule seems to that 

commercial land and industrial land are essentially fungible is simply incorrect. 

 

OAR 660-038-0160 – Establishment of Study Area 

 

Subsection 1: I’m not sure of the logic of requiring a study area by distance, as that seems to be 

quite arbitrary and such a requirement assumes a variety of facts that aren’t in evidence as to 

topography, state or federal ownership, water bodies, etc., and will put cities to unnecessary expense 

and effort. The direction provided as an option in an earlier draft strikes me as more sensible – 

requiring cities to establish study areas that are some function larger than their land need, whether 

200% or some other number. 

 

Subsection 2(b) and (c): Assuming that the various maps and zones referenced are reasonably up to 

date, this Subsection is fine. Otherwise, I think we should provide an opportunity for a city to 

exclude lands that are likely to fall into one or the other of the listed categories in advance of the 

completion of the work being done by others. 

 

Subsection 2(d): Perhaps I’m missing something, but what difference does it make what purpose the 

federal government is managing land for? If the land is owned by the federal government, it should 

be excluded from the study area. 

 

Subsection 5: An impracticability standard is critical and this subsection makes a good effort at 

defining one. A few comments: 

 Subsection (5)(a): I’m not sure why 5 acres is stated as the threshold; it would seem that the 

standard ought to apply to buildable parcels as defined by county zoning. 
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 Subsection (5)(d)(A): I’d suggest deleting the word “major”, as the issue is whether or not a 

new bridge crossing is required, not the size of the stream. If irrigation canals aren’t 

included in the definition of “rivers” or “water bodies”, I’d suggest adding them as a 

separate call-out. 

 

OAR 660-38-0170 – Evaluation of Land in the Study Area 

 

While there is obviously work yet to be done on a couple of key subsections ((7) and (8)), I’d 

simply observe that the inclusion of a suitability requirement is critical here; as stated above, we 

believe it should be incorporated elsewhere as well. 

 

OAR 660-38-0190 – Additional Planning for Residential Lands 

 

While it is difficult in a rule of this size and complexity to point to a key element, the inclusion of 

the requirement that residential land brought into a UGB be subject to a clear and objective standard 

comes close. This is crucial, not only for the successful implementation of this new UGB analysis 

process but to underscore the fact that the state continues to support the requirements of Goal 10 

and of ORS 197.307 and expects local governments to do likewise.  

 

Further comments on the Table referenced in Subsection (3) appear below. 

 

OAR 660-038-0200 – Serviceability 

 

Subsection (2): Some clarity might be achieved, or potential confusion eliminated, by mirroring the 

language that appears in ORS 223.309(1) regarding the plans upon which an SDC can be based: 

“…a capital improvement plan, public facilities plan, master plan or comparable plan that includes 

a list of the capital improvements that the local government intends to fund…”. 

 

 

 

TABLES 

 

Table 1: 

 

As discussed above, I don’t think it’s appropriate to tell jurisdictions to make up numbers. If there is 

a city that has minimal redevelopment, then I think it’s a mistake to tell them to pretend that they 

will suddenly have some going forward. I’m fine with the notion of a push factor, but I’d strongly 

recommend that the baseline be their current performance, not some imaginary amount of 

redevelopment.  

 

Table 8:  

 

Item 1: Given that transportation SDCs are often the highest number in the SDC universe, I’d 

recommend adding them to this item. 

Item 2: Minimum densities are problematic when defined as a function of the base zoned density, 

since that equation presupposes that the base density is market-realistic in the first place. I’d suggest 
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something more akin to the Metro Housing Rule’s formulation than a minimum density, or some 

additional check that the assumption made by the jurisdiction is reasonably likely to occur. 

 

Item 3: Rather than prohibiting “single family detached”, I’d recommend using lot sizes. There are 

many examples of fairly dense developments consisting of townhomes that are technically detached 

– not by much, maybe, but detached nonetheless; we’ve found that home buyers prefer dwellings 

that don’t have common walls, even if the overall density isn’t reduced. 

 

Item 5: I don’t have an issue with an affordable housing bonus, but a poorly designed one may well 

exacerbate the problem. A few caveats: 

 A broader definition of the term “affordable” might be helpful; it is very difficult to provide 

below-market housing to people making 80% of median income without some form of 

subsidy 

 The reservation requirement assumes a level of governmental infrastructure that may not 

exist in the jurisdiction 

 A 25% threshold is quite high; 10 to 20% would make this item more likely to be used. 

 

Item 7: I would recommend adding triplexes (if not quadplexes) as outright allowed uses, and 

prohibit any requirement of occupation of one of the units by the property owner. 

 

Item 10: As stated above, the reservation requirement may put this beyond the use of many 

jurisdictions as a practical matter. It should also be made clear that SDCs waived on an affordable 

housing project must be made up by the jurisdiction. 

 

Item 26: There is no reason to require an affordability reservation simply for deferring SDC 

collection; that could and should be done in all cases. 
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December 1,2015

Chair Macpherson and Members of the Commission:

As an attorney dealing with CC&R's for over 30 years, I have worked to defend the

rights of homeowners and support local communities at the city, county, statewide levels. While
working toward greater land-use efficiency within urban growth boundaries, the protection of

these vested rights is a critical issue. The proposed amendment to OAR 660-038-0070 (3)

appropriately addresses the need for cities to account for lands encumbered with easements and

existing private deed restrictions when calculating future residential development capacity. It is

also imperative, however, that we recognize and affirm the rights of those who have purchased

homes with private deed restrictions amid these changes.

Any rule adopted toward these ends should be clear in discouraging cities who would

undermine these rights. While I write this in my capacity as a private attorney, in my services as

the Chair of the Washington County Planning Commission and as past President of the local

chapter of the Community Associations Institute, I have witnessed how the complex tensions

between special interests within the planning and development process have threatened to

undermines these rights. In every instance, it has been Clear that the state does not have the right

to abrogate private property rights. While we plan for the future, we must also ensure that the

vested rights of all homeowners be respected. CC&R's should only be changed upon a valid

vote of the owners.

Sincerely,

A
A. Richard Vial



ALTERNATIVE LANGUAGE DRAFT FROM LEAGUE OF OREGON CITIES RELATING TO SUITABILITY 

In OAR 660-038-0170: 

(5) With respect to subsection (1) of this rule, a city must assume that vacant or partially vacant land in a 
particular priority category is “suitable” to satisfy a need deficiency identified in OAR 660-038-0080 or 
OAR 660-038-0150, whichever is applicable., unless itWhere a city demonstrates that the land cannot 
satisfy the need based on one or more of the conditions described in subsections (a) through (d) of this 
section, the development capacity of the land must be reduced.  If the development capacity is reduced 
to no development capacity, the land is deemed unsuitable and shall not be selected for inclusion in the 
UGB, unless land beyond the unsuitable land is within the study area and is suitable for development, 
then the land shall be included in the UGB if services may be extended to the suitable land through the 
land deemed unsuitable: 

(a) Existing parcelization, lot sizes or development patterns of rural residential land make the land 
unsuitable for an identified employment need the land prohibit satisfaction of the needed 
deficiency.   

i. Where rural residential development exists, development capacity shall be reduced as 
follows: 

a. For identified residential need, existing lots or parcels one acre or less may be 
assumed to have a development capacity of one dwelling unit per lot or parcel. 
Existing lots or parcels greater than one acre but less than two acres shall be 
assumed to have an aggregate development capacity of two dwelling units per 
acre; 

b. For identified employment need, no development capacity shall be forecast. 
ii.  Where employment development exists, development capacity shall be reduced as 

follows: 
a. For identified residential need, no development capacity shall be forecast. 
a.b. For identified employment need, development capacity shall not be 

reduced. 
(b) The land would qualify for exclusion from the preliminary study area under the factors in OAR 

660-038-0160(2) but the city declined to exclude it pending more detailed analysis, the 
development capacity shall be reduce as follows: 

i.  Lands impracticable to serve, no development capacity shall be forecast; 
ii. Lands subject to significant development hazards due to landslide, no development 

capacity shall be forecast; 
iii. Lands subject to significant development hazards due to flooding or tsunami, 

development capacity shall be reduced in the manner described in OAR 660-38-0070 or 
OAR 660-038-0130; 

iv. Land consisting of a significant scenic, natural, cultural or recreational resource; 
development capacity shall be reduced to levels authorized by a city’s applicable 
comprehensive plan provisions and implementing land use regulations for similar lands 
currently within the UGB 

ii.v. Land owned by the federal government and managed primarily for rural uses, no 
development capacity shall be forecast.  



(b)(c) The land is, or would be upon inclusion in the UGB, subject to natural resources 
protections under Statewide Planning Goals 5, such that that no development capacity should 
shall be forecast with respect to the need. 

(d) With respect to needed industrial uses only, the land is over 10 percent slope, as measured in 
the manner described in OAR 660-038-0160(5), or is an existing lot or parcel that is smaller than 
5 acres in size, or both, no development capacity shall be forecast. 

(e) The land is committed to a public use or a church, private school, private airport, or cemetery 
that is not reasonably likely to be discontinued during planning period, no development capacity 
shall be forecast. 

(c)(f) The land is subject to a conservation easement describe in ORS 271.715 that prohibits 
urban development, no development capacity shall be forecast. 

(6) For lands added to the UGB to provide for residential uses,: 

(a) Existing lots or parcels one acre or less may be assumed to have a development capacity of one 
dwelling unit per lot or parcel. Existing lots or parcels greater than one acre but less than two acres shall 
be assumed to have an aggregate development capacity of two dwelling units per acre. 

(b) In any subsequent review of a UGB pursuant to this division, the city may use a development 
assumption for land described subsection (a) in OAR 660-038-107 (5)(a) of this section for a period of 14 
years from the date the lands were added to the UGB. 
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q) CITY OF EUGENE & 1000 FRIENDS PROPOSED "SUITABILITY" CHANGES TO DIV. 24

^ 660-024-0067 Evaluation of Land in the Study Area for Inclusion in the UGB: Priorities
^ (See Attachment B, page 17)

I  ' ̂

■: 2 i i 2
: z a 3
: < o < z)
:  U C: 00

2 2^ 2 (^) With respect to section (1) of this rule, a city must assume that vacant or partially vacant land
—  in a particular priority category is ''suitable" to satisfy a need deficiency identified in OAR 660-

024-0050(4) unless it demonstrates that the land cannot satisfy the specified need based on one
or more of the conditions described in subsections (a) through (eg) of this section:
(^) pwCchzatiOu. lot 31Z3G or dcvoiopmoiiTpatterns of lural rosidenticl land inal^se-the
land uncuitablc for aii idcntitiod Ji-nplc^iriCnt need; With respect to needed commercial uses, the
land is rural residential and is over 15 percent slopes or is an existing lot or parcel that is smaller
than 2 acres in size, or both. Slope shall be measured as the increase in elevation divided bv the
horizontal distance at maximum ten-foot contour inter\^als.

(b) The land would qualify for exclusion from the preliminary study area under the factors in
OAR 660-024-0065(4) but the city declined to exclude it pending more detailed analysis.
(c) The land is, or would be upon inclusion in the UGB, subject to natural resources protections
under Statewide Planning Goals 5 such that that no development capacity should be forecast with
respect to the need.

(d) With respect to needed industrial uses only, the land is over 10 percent slope, or is an existing
lot or parcel that is smaller than 5 acres in size, or both. Slope shall be measured as the increase
in elevation divided by the horizontal distance at maximum ten-foot contour intervals.

(®) With resnect to a particular employment use or public facUirv' that a citv i:s girak-iiic m
acconimodaie as part of its urban growth boundary''" expansion. T^the land does not have, and
cannot be improved to provide, one or more of the specific site characteristics for a parficulcr
jidiLjtLiCi U3C or public facihh/ use described in 0/JR. 660 Q21 QQ65(3-.-reQuired bv the use. For
purposes of this section:

(A) The definition of site characteristic in O^AR 66Q-009-Q005( 11) applies for purposes
of a paiticulai- emplovment use.

^ facility niav include a facility necessary for public sewer, water, storm
water, transpoitation. parks, schools^ or fire protection. Site characteristics for a public-
facility may include but are not limited to size, topography Find proximitv.

(f) The land is committed to a public use or a church, private school, private airp<:)rt. or cemetery
tliat is not reasonably likelv to be discontinued dining the plamiing period.
(g) The land is subject to a conseivation easement described in QRS 271.715 tliat nroliibits urban
development. ^

660-024-00675(110): Lands included within a UGB pursuant to O.AR 660-024-0065(31 or OAR
66Q-024-0067(5)( d) Doction (2) to provide for a particular industrial use, or a particular public
facility, must be planned and zoned for the intended use and must remain planned and zoned for
that use unless the local government removes the land from the UGB. or the lands are not
developed \^dthin 20 veai'S of being annexed into the cit\' and served with pubhc facilities and
local government demonstrates the use or facilin- is no longer needed.



Cir/ OF EUGENE & 1000 FRIENDS PROPOSED "SUITABILITY" CHANGES TO DIV. 38

660-038-0170 Evaluation of Land in the Study Area for Inclusion in the UGB: Priorities
(See Attachment A, page 28)

(5) With respect to subsectioii (1) of this rule, a city must assume that vacant or papally vacant
land in a particular priority category is "suitable" to satisfy a need deficiency identified in OAR
660-038-0080 or OAR 660-038-0150, whichever is applicable, unless it demonstrates that the
land cannot satisfy the specified need based on one or more of the conditions described in
subsections (a) through (fd) of this section:

(a) Existiiii: parcolizatioii, lot sizcg or ajvclc-pmont pcrtems ol rui'ol avJiv. :^^cLz
lind r.Gji: Witli respect to needed commercial uses, the
laud is rural residential and is over 15 percent slopes or is an existing lot or parcel that is smaller
than 2 acres in size, or botli. Slope shall be measured as the increase in elevation divided by the
horizontal distance at maximum ten-foot contour intei-vals.

(b) The land would quaUfy for exclusion firom the preliminary study area under the factors in
OAR 660-038-0160(2) but the city declined to exclude it pending more detailed analysis.

(c) The land is, or would be upon inclusion in the UGB, subject to natural resources protections
under Statewide Planning Goals 5 such that that no development capacity should be forecast with
respect to the need.

(d) With respect to needed industrial uses only, the land is over 10 percent slope, as measures in
the manner described in OAR 660-038-0160(5), or is an existing lot or parcel that is smaller than
5 acres in size, or both.

(e) The IgriH is nnrnmitted to a iTublic use or a church, private school, private airport, or cemetery-
that is not reasonably lihelv to be discontinued during the planning period.

(f) The land is subject to a conseiTation easement described in ORS 271.715 that prohibits urban
development.



F.XHIBIT. I -y -

LAND CONSEIWATION & DEVELOPMENT
COMMISSKW

agenda ITEM: M Mark H. Reed

Dept. of Geological SciencesCOMMISSION , University of Oregon

SUBMITTED BY; Eugene, Oregon 97403

2 December 2015

Oregon Department of Land Conservation and Development
635 Capitol Street NE, Suite 150
Salem, Oregon 97301-2540

u  1 90 IS T CDC Meeting, concerning proposed language forRe; Testimony for the December 3,2015, L p i^ate Land for Inclusion in the UGB
OAR 660-038-0160 Establishment of Study Area to Evaluate Lanu

Dear LCDC,

As a geologist who has paid close attention DLCD language
farmland with Class 1 and 2 soils I Land for Inclusion in
concerning OAR 660-038-0160 (Establ— ^„„3,q„ent economic

660-038-0160 is as follows: „„,:minarv study area if it determines that any of the conditions m
(2) The city may exclude land from the preliminary siuay

this section apply to the land:
*** , j j o ricF rtf- A ̂ Landslides: The land consists
(b) The land is subject to o" 4e Statewide Landslide Information Database

of a landslide deposit or scarp flaA -/f the W of Geology and Mineral

1:40,000 or finer;

Th. pn,po.»l .xcteioT. torn building on l.ndaid. «=»
would unneoesatily remove fiom development ^ „iaMeedequeiely ev.l.e.ed by Pf»"*'Xd"dt~u^^ X— .=i-e —y- ««

determine its suitability for building.

DOGAMI, itself, emphasizes that site-specific evaluation is necessary instead of using the

(from: http://www.oregoTi<^eologv org/snh/^lido/disclairner.lmm emphasis added, abo )
The most serious adverse consequence of adopting the proposed language woul^

the forcing of urban sprawl onto some of the most valuable farmland m the Willamette V^ley?„d dsewhere. most notably the Class 1 and Class 2 soils of the lowlands where farmers grow



should be a high priorily for the DLCD Urban cnra °i' ̂ of what rettiains of it
C.assla„dC,ass.fa^soi,agStSa[:^^^^^^^^
the Cityof Eugene and IWO Friendsr'"^'' adopting the language suggested by

(3) A city may exclude land from the study area if it determines that:

using commonly accepted construction techniques; of landslide that cannot be mitigated

Sincerely,

/j.
Mark H. Reed

Professor or Geology
University of Oregon



1000 FRIENDS REQUESTED CHANGES - DEC. 3, 2015

DIVISION 38 (SIMPLIFIED METHOD) ONLY

1. Mobile home classification

660-038-0040(2): Att. A. p. 8. lines 17-25 (1KF letter p. 2)
Because mobile homes are Indicative of need for affordable housing, and
because they are usually located in higher density parks, not individual ioi
mobile homes should be classified as medium density, not low density.
Solution: Make changes shown on page 2 of 1KF letter

c/2 C n r- m
9 > O > X
c -• S Z IT2 m I a

^ >
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2. Backsliding test
660-038-0050(3): Att. A. p. 9. lines 14-16 (1KF letter p. 3-4)
Test needs to reflect current development density, not overall historic city
density - increase overall historic city density by 20% per UO research.
Solution: Make changes shown in staff report p. 27-28. (1KF letter p. 3-4)

3. Calculation of residential density (technical fix)

660-038-0060(5): Att. A. p. 11. lines 13-20 (1KF letter p. 4)
Pertains to density for backsliding test. Needs a fix to allow use of citywide
census and building permit data instead of actual dwelling counts on
residential taxlots in UGB, because the data do not exist for many areas.
Solution: We have discovered that the ianguage in our Nov. 25 letter is not
the right solution. We now suggest the following changes:

(5) The city must:

(a) Identify all lots and parcels in the city that are within a residential
district that are developed;

(b) Identify all portions of partially vacant parcels in the city that are
within a residential district that are developed with residential uses;

(c) Calculate the total area of land identified in (a) and (b);

(d) Calculate the total number of existing dwelling units located on
the land identified in (a) and (bjwithin the city; and

(e) Calculate the net
the number of dwelling units

calculated in (d) by the area of land identified in (c).



1000 FRIENDS REQUESTED CHANGES - DEC. 3, 2015

DIVISION 38 (SIMPLIFIED METHOD) ONLY (cont.)

4. Flood plain and sloped land capacity for employment use
660-038-0130(2): Att. A. pp. 17-18, lines 26-19 (1KF letter p. 5-6)
Violates statute and Goal 14 if cities ignore capacity of floodplain land
where zoning ailows development, or of flatter parts of parcels that happen
to have steep areas.
Solution: Make changes shown on pages 5 & 6of 1KF letter

5. Partially vacant vs. redevelopable employment land
660-038-0120(2): Att. A. p. 16. lines 16-22 (1KF letter p. 6-8)
Partially vacant land must be Inventoried - redefining this term to equate it
with redevelopable land does not comply with HB 2254.
Solution: Make changes shown on page 8 of 1KF letter

6. Redevelopment capacity of industrial land
660-038-0140(2): Att. A. P. 16. lines 12-22 (1KF letter p. 6)
Proposed Industrial redevelopment assumption of y2-1% Is much lower than
recent EGAs showing 8-10% of jobs locate In existing built space.
Solution: Increase these redevelopment percentages to at least 5%

7. Redesignation
660-038-0080 & 660-038-0150: Att. A. p. 13 and 21 (1KF letter p. 8-12)

Rule must be consistent with Goal 14's requirement to try to meet the need
via redesignation of suitable land, prior to expanding UGB.
Solution: Make changco ohown on pagoa 10 IP of 1KF Icttnr, or replace
thoso sections with broad inotruGtiona to comply with GoaUJ.

sfi ll proVi'^tov\ lAnir\ve.y\-;Wvex/ TufpCuC

DIVISION 24 (TRADITIONAL METHOD) ONLY

8. Study of excluded land for park use
660-024-0065(6): Att. B. p. 13. lines 11-13 (1KF letter p. 15)
Contrary to the statute, rule excludes land from the study area that could
nevertheless be suitable for certain park uses, such as unserviceable or
steep land. These areas still need to be considered for park use.
Solution: Make changes shown on page 16 of 1KF letter

c'



1000 FRIENDS REQUESTED CHANGES - DEC. 3, 2015

BOTH DIViSION 38 & DIVISION 24

9. Expanded study area (technical fix)
660-038-0160(1 )(c): Att. A. p. 23. lines 3-8 (1KF letter p. 12)
660-024-0065(1 )(c):Att. B. p. 11. lines 1-6
The rule needs a fix to include all first priority lands in the expanded study
area, not just exception lands.
Solution: Make changes shown on page 12 of 1KF letter

10. Landslides

660-38-0160(2)(b)fA1 Att. A. p. 23. lines 17-21 (1KF letter p. 12-131
660-24-0065(41(bUA): Att. B. p. 11. lines 31-33
SLIDO database is not complete, and is not determinative of landslide risk
Solution: Make changes shown on page 13 of 1KF letter

11. Critical and essential habitat definitions

660-38-0160(2)(c)(A)(h: Att. A. p. 24, lines 4-5 (1 KF letter p. 131
660-24-0065(4Uc1(AKi): Att. B. D. 12. lines 14-15

Meaning of "critical" and "essential" habitat must be clearly defined.
Solution: Make changes shown on page 13 of 1KF letter

12. Big game winter range
660-38-0160(2)(cUAUiih: Att. A. p. 24. line 7 (1 KF letter p. 13)
660-24-0065(41(c1(AUiin: Att. B. p. 12. line 17
Not all big game range is so significant that it warrants sacrificing prime
farmland. Ideally, an ESEE analysis would decide. At the very least, big
game range on first priority lands should be included in the study area.
Solution: After further consultation with ODFW, we withdraw the suggestion
in our Nov. 25 letter and suggest the following instead:

(Hi) Big game winter range, except where located on urban reserves,
non-resource lands, or exception lands, or migration corridors
regardless of location

13. Study areas over 25% slope
660-38-0160(5)(a): Att. A. p. 25. lines 3-5 (1 KF letter p. 13-141
660-024-0065(7Ua1: Att. B. p.13. lines 16-18
Flatter areas larger than 5 acres should not be excluded just because they



•  -t

1000 FRIENDS REQUESTED CHANGES - DEC. 3, 2015

could be grouped with larger areas that are over 25% slope
Solution: Make changes shown on pages 13-14 of 1KF letter

14. Grouping of soils for priority evaluation
660-038-170(4)(a) & (b): Att. A. p. 28. lines 1-8 (1KF letter p. 14)
660-024-0067f4)(a) & (b): Att. B. p. 16. lines 16-23

Study areas under 200 acres should not be allowed to subvert the priorities
Solution: Make ODA proposed changes (also 1KF letter p. 14)

Definition of "predominantly" (technical fix)
6^ 660-038-170(4)(d1: Att. A. p. 28. lines 13-20 (1KF letter p. 14)
V  660-024-0067(4) (d): Att. B. p. 16. lines 28-31

Gl=iaiiye "predominantly" definiliui i fui ay uapabillly/Lillu :jtirting
Solution: Make ODA proposed changes (also IKF letter p. 14)

16. Determination of suitability
.U 660-038-170(5): Att. A. p. 28-29. lines 26-6 (IKF letter p. 14-15)
^ 660-024-0067(5): Att. B. p. 17. lines 3-22

RAmnuP uagiiP nwprly hrmH ('^■)(n) hlilir>wai^YPI^ fnr
special oito charQctoriotico, committGd uoos, and concorvation oaooments.
Add protectleBS^er land added that has special bile cl iaiaetei^ics.
Solution: Make changes jointly praposod by Eug&n© and IKF (attached) ^

c^(VAt.vW pabTic
17. Continued use of reduced exception land capacity
660-038-170(6)(b): Att. A, p. 29. lines 12-14 (1KF letter p. 15)
660-024-0067(6)(b): Att. B. p. 17. lines 28-30
Exception lands brought into city should be annexed and served, so they
develop. Reduced capacity should not be perpetually assumed for up to 34
years (first 14 years after inclusion in UGB, then another 20 year period).
Solution: Deiete subsection (6)(b)

18. Interplay between soil class & Goal 14 (technical fix)
660-038-0170(7): Att. A. p. 29. lines 15-23 (IKF letter p. 15)
660-024-0067(7): Att. B. p. 17-18. lines 31-5
Interplay between soil class & Goal 14 must be clarified - Goal 14 factors
do not trump soil classifications.
Solution: Make ODA proposed changes (also IKF letter p. 15)



IN-PROCESS SPRINGRELO UGB EXPANSION ONTO FLOOOPLAIN #4
SPRINGFIELD 2030 COMPREHENSIVE PLAN: Proposed UGB Expansion Area-North Gateway

E
New UGB Extent
2t24t<;tr>UltiK/ fioW}

Existing UGB

Unconstrained Areas
13} 1 acTM total

■ ' • I FEMABoodway
|'__j FEMABoodpiain

1 BPAComdor

Riparian Resources

Wetlands (NWI)

Slope >15%

Limits

EWfB
Subitalien

///y/AT
k  j,.

X  : xrx/M'

11 1 I— . ̂  otAtxkxio ipiv «o ^ ' I
isaaeui mi - — •• !

EXHIBIT;:  10" AGENDA ITEM:

LAND CONSERVATION & DEVELORMENT

COMMISSION-

DATE: ^ jc,
SUBMITTEDBY: t ,000





Map A-3: Vacant and partially vacant employment land #5

Salem Employment BLi
Vacant and Partially Vacant
Employment Land by
Development Classification

Source; ECONorthwest analysis of City of Salem GIS data

Legend

Oly LmBs

Roads

Development Classlfleatton

Partially Vacant

Vacant

Salem Economic Opportunities Analysis ECONorthwest December 2014 Page A-8



#5
Map A-5: Improvement to land value ratios, developed lands In commercial plan designations,
Salem UGB, 2012
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Source: ECONorthwest analysis of City of Salem GIS data

Salem Economic Opportunities Analysis ECONorthwest December 2014 Page A-13



JUNCTION CITY

EGA

Table C-8 shows employment growth by the employment location. Table
C-8 makes two assumptions that decrease land needed for new
employment: #B

•  Some employment growth will occur on land not designated
for employment use. Some new employment will occur outside
commercial and industrial built space or land. For example,
some construction contractors may work out of their homes,
with no need for a shop or office space on non-residential land.
Currently 12% of employment is located in residential zones.
EGO assumed that this trend will continue.

Some employment growth will not require new commercial or
industrial built space or land. Some employment growth will
be accommodated on existing developed or redeveloped land,
as when an existing firm adds employees without expanding
space. For example, businesses may add new cubicles to their
existing office space, rather than move to a new office, resulting
in an increase in use of existing office space. Typically about 10
to 15% of new employment is accommodated in existing

w Not all new employment will require additional land in employment zoning designations. Some employment
growth will occur on land not designated for employment use (e.g., employment in residential zones) and some
employment growth will not require new commo'cial or industrial built space or land (e.g., new employment
accommodated in existing built space).

Draft: Junction City Economic Opportunities Analysis June 2009 ECONorthwest Page 139

r

commercial or industrial built space. EGO assumed that 10% of
new employment will be accommodated in existing commercial
or industrial built space. The exception to this assumption is
Government employment, which will have 1,800 employees on
new land (at the new State Prison and Hospital). The remaining
new Government employment (36 employees) may locate in
existing built space.



SPRINGFIELD EOA #6
Table C-12. New employment locations, including employment
locating in non-employment plan designations in existing built space,
or on new land, Springfield, 2030

Employment Location

Non- Existing Com.
New employment & Ind. Built Employment

Type Employment designations Space on New Land

Industrial

Warehousing & Distribution 389 0 39 350

General Industrial 1,066 0 107 959

Commercial

Office 4,713 754 471 3,488

Retail 2,043 327 204 1,512

Other Services 5,229 837 523 3,869
Total 13,440 1,918 1,344 10,178

Source; ECONorthwest

10%

Page 182 ECONorthwest August 2015 Springfield Economic Opportunities Analysis
Attachment 5, Page 202 of 225
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12/2/2015 Introduction - SLIDO - Statewide Landslide Information Database for Oregon (SLIDO) - Oregon Department of Geology and Mineral Industries

Statewide Landslide Information Database for Oregon (SLIDO)
Oregon Department of Geology and Mineral Industries

What is the Statewide Landslide Information

Database for Oregon?

SLIDO Is compilation of landslides in Oregon that

have been identified on published maps. The

database contains only landslides that have been

located on these maps. Many landslides have not

yet been located or are not on these maps and

therefore are not in this database. This database

does not contain information about relative

hazards. The interactive map lets you view

information on location, type, and other attributes

related to identified landslides in Oregon. The

original studies vary widely in scale, scope, and

focus, which is reflected in a wide range in the

accuracy, detail, and completeness with which the

landslides are mapped.

Mao <httD://www.oreQonQeoloov.orQ/slido/index.html>

I Help <helD.htm> j Background <backoround.htm>

I Data <data.htm> j Disclaimer <dlsclalmer.htm> j

Resources <resources.htm> j

Feedback <feedback.htm>

SLIDO data are available as downloads, as

web services, or for purchase on DVD. Learn

more. <data.htm>

Updated December 29, 2014

SLIDO 3.2 includes 41,029 landslide deposit

poiygons and landslide-related features from 351

published and unpublished studies, 12,095

historical landslide point locations, and 72

locations of detailed studies on individual

landslides. I

<http://www.oreaonQeoloov.ora/5lido/lndex.html>

(, GO TO map)

What do I need to use the map viewer?

To view the map, your browser must have Adobe Flash

Plaver <http://www.adobe.com/suDPort/fla5hpiaver/downioad5.htmi>

and must allow cookies. The map will run on the Macintosh operating

system, but users of Apple iOS devices (iPhone, iPod Touch, iPad) will

need to obtain a Flash-enabled, third-party browser such as Skyfire or

Puffin. Note that DOGAMI does not endorse any particular third-party

software.

Report other landslides not shown on this map: Did You See It?
<http://landslldes.usQS.aov/dvsi/>



12/2/2015 SLIDO - Staiewide Landslide Invcnloiy Data for Oregon - Disclaimer

Statewide Landslide Information Database for Oregon
(SLIDO)

mnOregon Department of Geology and Mineral Industries

Disclaimer

The web map application is a pilot project to display Oregon landslide data in an accessible way for the public.

The map Is not intended to be used for site specific planning. It may be used as a general guide for emergency
response planning. Maps in this publication depict landslide hazard areas on the basis of limited data as

described further in the text. The maps cannot serve as a substitute for site-specific investigations by qualified

practitioners. Site-specific data may give results that differ from those shown on the maps.

SLIDO is a work In progress. DOGAMI reserves the right to update data on this web site without notification

as new information becomes available.

Users should use caution when overlaying other data sets and should not make legally binding decisions from

this data. These data are subject to change. Acknowledgment of the USGS/DOGAMI would be appreciated in

products derived from these data. Any person using the information presented here should fully understand the

data collection and compilation process before beginning their analysis/use. The burden of determining fitness

for use lies with the user.

To avoid the risk of misinterpretation, invalid results, and erroneous conclusions, users must consider original

map scale, collection methodology, currency of data, and any other conditions specific to every data element

and each dataset as a whole. Potential users are advised to consult with DOGAMI to gain an understanding of

the inherent limitations of this data set and its scope of inference. Also, the user must be aware that errors and

conditions originating from physical sources involved in developing a dataset may be reflected in the data and

that the digital processing performed during preparation, storage, and transmission of the dataset may have

exacerbated such errors and/or introduced additional ones.

No warranty, expressed or implied, is made regarding the accuracy or utility of the data described and/or

contained herein, nor shall the act of distribution constitute any such warranty. This disclaimer applies both to

individual use of the data and aggregate use with other data. The Oregon Department of Geology and Mineral

Industries shall not be held liable for improper or Incorrect use of these data.



Understanding Landslide Deposit Maps

#10Lossesfrom landslicting in Oregon rangefivni SIOM to hundreds of millions a year, making landslides one ofthe most common and destructive
natural hazards in the state. DOGAMI uses lidar, a technobgy that uses laser light, to create very accurate landslide inventory maps for Oregon.

WHAT IS A LANDSLIDE DEPOSIT INVENTORY MAP?

A landslide deposit inventory map shows the locations of all
identified landslide deposits for an area along with the char
acteristics for each landslide. One characteristic is the type of
landslide movement: slide, flow, fall, topple, and spread. (See
DOGAMI's Landslides in Oregon Fact Sheet.) Landslides are
also classified according to the general age of the last move
ment. Older landslide features may be eroded and/or covered
with deposits, which can decrease the confidence that a land
slide happened in that area. Other characteristics of landslide
deposits include depth of failure, slope, direction of movement,
area, and volume.

A landslide deposit map is not a map of locations of all past
landslides. For example, many very small landslide deposits
cannot be located. In other cases, deposits are removed imme
diately and are not included on inventory maps.

HDW CAN THESE MAPS REDUCE LANDSLIDE RISK?

Landslide inventory maps provide basic information for identi
fying areas of higher and lower hazards, which is the first step in
risk reduction. If a site is within a mapped landslide deposit, or
even in an area with many adjacent or surrounding landslides,
additional investigation might be the next step. It is important
to note that although areas with mapped landslide deposits are
likely to be at higher risk than other areas, areas mapped as land
slide deposits will not automatically have problems in the fu
ture. We can prepare by performing risk reduction; that is, by
taking steps to reduce the landslide hazard and/or the vulner
ability. Landslide inventory maps can be used in comprehensive
land use plans, the development of hazard ordinances, and in
updating building code regulations.

Landslide inventory map (left) and detail (l>elow). Each landslide is classified according to type of movement (text
label), activity of landsllding (red is active/historic (less than 150 years}; yellow is prehistoric/ancient [greater than

I  150yearsl),feilureplanedepth:shallow(lessthan4.5m[15ftl;nopattern)ordeep(patterned),andconfidenceof
;  interpretation. Landslide features such as head sca^) line and zone are also shown.

Example 1
Deep seated (patterned) (oiabination

earth slide - rotational + earth flow

(ES-R+EFL) with prehistoric/ancient
movement (yellow color}; mapp&

assigned a moderate tonhdence of
interpretation (dashed outline).-rV-EFL- yjt - iW

mtationa

didezone

earth Row

OFL

/ EFL.

SLquatierof

ihe lake Oswego
quadrangle,

mapped ai
1:8,000 scale;

OOGAMI map
IMS-12).Aauai

map size is 36

by 42 inches

High-resolution, lldar-derived
landslide andman-made features:

Example!
Shallow seated (no pattern) debris Row
(DFL) with historic/active movement

(red color); mapper assigned a high
confidence of interpretation (solid
outline).

Example!
Shallow seated (no pattern) earth Row
(EFL) with historic/active movement

(red wlor); mapper assigned a high
confidence of interpretation (solid

outline).

y  , Headscarp line
Headscarp me

Slide extent

Buildings
Roads

debris Row

earth Row

Oregon Department of Oeology and Mineral Industries 8QQ HE Oregon St. #28. Suite 985 Pordand. OR 37232 97I-G73-ISSS www.OreoDnGeologv.orq



12/2/2015 USFWS Critical Habitat Map

USFWS Critical Habitat Map
USFWS Critical Habitat for Threatened & Endangered Species #11
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635-415-0025(T)

Implementation«

EITective Dates: 10-19-15 through 04-15-16
Implementation of Department Habitat Mitigation Recommendations #11

(1) "Habitat Category 1" is irreplaceable, essential habitat for a fish or wildlife species, population, or a unique
assemblage of species and is limited on either a physiographic province or site-specific basis, depending on the
individual species, population or unique assemblage.

(a) The mitigation goal for Category 1 habitat is no loss of either habitat quantity or quality.
(b) The Department shall act to protect Category 1 habitats described in this subjection by recommending or

requiring:
(A) Avoidance of impacts through alternatives to the proposed development action; or
(B) No authorization of the proposed development action if impacts cannot be avoided.
(2) "Habitat Category 2" is essential habitat for a fish or wildlife species, population, or unique assemblage of

species and is limited either on a physiographic province or site-specific basis depending on the individual species,
population or unique assemblage.

(a) The mitigation goal if impacts are unavoidable, is no net loss of either habitat quantity or quality and to
provide a net benefit of habitat quantity or quality.

(b) The Department shall act to achieve the mitigation goal for Category 2 habitat by recommending or
requiring:

(A) Avoidance of impacts through alternatives to the proposed development action; or
(B) Mitigation of impacts, if unavoidable, through reliable in-kind, in-proximit>' habitat mitigation to achieve

no net loss of either pre-development habitat quantity or quality. In addition, a net benefit of habitat quantity or
quality must be provided. Progress towards achieving the mitigation goals and standards shall be reported on a
schedule agreed to in the mitigation plan performance measures. The fish and wildlife mitigation measures shall be
implemented and completed cither prior to or concurrent with the development action.

(c) If neither 635-415-0025(2)(bXA) or (B) can be achieved, the Department shall recommend against or shall
not authorize the proposed development action.

(3) "Habitat Category 3" is essential habitat for fish and wildlife, or important habitat for fish and wildlife that
is limited either on a physiographic province or site-specific basis, depending on the individual species or
population.

(a) The mitigation goal is no net loss of either habitat quantity or qualit>'.

OREGON ADMINISTRATIVE RULES

OREGON DEPART.MENT OF FISH AND WILDLIFE

(b) The Department shall act to achieve the mitigation goal for Category 3 habitat by recommending or
requiring;

(A) Avoidance of impacts through altematives to the proposed development action; or
(B) Mitigation of impacts, if unavoidable, through reliable in-kind, in-proximity habitat mitigation to achieve

no net loss in either pre-development habitat quantity or quality. Progress towards achieving the mitigation goals
and standards shall be reported on a schedule agreed to in the mitigation plan performance measures. The fish and
wildlife mitigation measures shall be implemented and completed either prior to or concurrent with the
development action.

(c) If neither 635-415-0025(3)(bKA) or (B) can be achieved, the Department shall recommend against or shall
not authorize the proposed development action.



ODFW Mule Deer and Elk Winter Range for Eastern Oregon, 2009 - 2012

Mule Deer Only

Elk Only

Mule Deer and Elk
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AREA 20 IS URBAN RESERVES & WAS EXCLUDED DUE TO "PREDOMINANTLY" >10% SLOPE
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Michcal M. Rccdcr

mrccdcr@arnolclgallaghcr-C()m
54].484-0188

December 3, 2015

Han d Deli vered

Land Consen^ation and Development Commission
635 Capitol Street, N.E.
Salem, Oregon 97301

Re: Agenda Item 4: December 3-4, 2015, LCDC Meeting
Rulemaking - Urban Growth Boundary Amendments
Division 24 Definition of Public Facilities and Services

Dear Chair Macpherson and Members of the Commission:

I represent the DAG Trusts Partnership which owns 207 acres of vacant land (the
'"Willow Creek Hills") immediately outside and adjacent to the Eugene-Springfield urban
growth boundary ("UGB"), as well as 77 vacant acres designated Low Density Residential
and Medium Density Residential that are within the current UGB and Eugene city limits.
Please see the attached vicinity maps for reference.

Since 2012, on behalf of my client, I have been advocating for the consideration of
the Willow Creek Hills for inclusion into the City of Eugene UGB through the Envision
Eugene process. On behalf of my client, 1 l-iired KPFF consulting engineers, Cameron
McCarthy, architects and planners, and Arnold Cogan of Cogan Owens and Greene to
analyze the Willow Creek Idills and the other study areas being considered by the City for
inclusion into the UGB for residential purposes. Based on their research and analysis, it
became clear that the Willow Creek Hills study area was ideal for inclusion into the UGB
should an expansion for residential land be necessary. We provided our team s
documentation to support this conclusion.

Through the Envision Eugene process, when it was understood that there was a need
for a modest UGB expansion for residential land, the City analyzed the costs to provide
public facilities and sendees for each study area and subarea within each study area.
Specifically, the City estimated the cost to provide water, sanitary sewer, storm water-
management, transportation facilities and fire protection services.

800 Willaincrrc Street • SuiccSOO • Eugeiic, OR97401 • P: 541-484-0188 • 541-484-0536
arnoldgallagher.coin • Correspotidencc; P.O. Box 1758 • Eugene, OR 97440-1758



Land Conservation and Development Commission
December 3, 2015

Page 2

Our team concurred with the City's approach, specifically to include an analysis of
the cost to provide fire protection services to each study area. Fire protection services could
be as much as one-third of the total public facilities and services costs for each study area.
Factoring in such costs is critical in selecting the ideal candidate land for inclusion into the
UGB. Goal 14 is concerned with "ensuring] efficient use of land, and to provid[ing] for
livable communities." Fire protection is certainly an important component of creating a
livable and complete community. Not including the cost of providing fire protection
services skews the study area analysis and does not achieve one of the primary purposes of
Goal 14.

Unfortunately, the current proposed draft of the Division 24 rules meant to
implement ORS 197A.320 does not consider fire protection in its definition of "public
facilities and services."

I therefore propose that the Commission adopt the redlined suggested revisions that
are included in the hearing packet proposed by Mia Nelson, wherein she advocates for
including fire protection as one of the public facilities and ser\tices.

Specifically, I propose that the following Division 24 rules be revised to read as
follows:

OAR 660-024-0065

(Establishment of Study Area to Evaluate Land for Inclusion in the UGB)

-0065(4)(a) should read:

''Based on the standards in section (7) of this rule, it is impracticable to provide water, sanitary sewer, storm
water management, fire protection, or transportation facilities to the landf

-0065(7) should read:

"For purposes of subsection (4) (a), the local government may consider it impracticable to provide water,
sanitary sewer, storm water management, fire protection, or transportation facilities to thefollowing
lands:. ..(b) Land that is isolatedfrom existing service networks by physical, topographic or other
impediments to service provision such that it is impracticable to provide water, sanitary sewer, storm water
management, fire protection, or transportation facilities to the land within the planning period... "

OAR 660-024-0067

(Evaluation of Land in the Study Area for Inclusion in the UGB; Priorities)

-0067(8) should read:

AG-



Land Consen^ation and Development Commission
December 3, 2015

Page 3

"In applying Goal 14 Boundary Ljocation Factor 2 to evaluate alternative locations under section (6), the
local government must compare relative costs, advantages and disadvantages of alternative UGB expansion
areas with respect to the provision ofpublic facilities and services needed to urbanise alternative boundary
locations. For purposes of this section, the term public facilities and services means water, sanitary sewer,
storm water management, Jire protection, and transportation facilities. The evaluation and comparison under
Location Factor 2 must consider: (a) The impacts to existing water, sanitary sewer, storm water
management, fire protection, and transportation facilities that serve nearby areas already inside the UGB;... "

By including fke protection on the same footing as water, sanitary sewer, storm water
management and transportation facilities, the study areas analysis will be more sensitive to
the realities of creating livable and complete communities.

Thank you for your consideration in this matter

Respectfully submitted.

Micheal M. Reeder

ylttachments
N:\A - E\DAG Trusts 11623\Envision l^ugenc UGB 1 1623-26\L(:DC UGB Strcamlining\Recdcr to 1-CDC 120315.docx



UGB Expansion Study Area: Willow Creek
DAG Properties Outlined in Red
Rural Residential Exception Area Outlined in Brown
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Q CLEAR LAKE
I  EXPANSION AREA (3 mi.j

iHOUSING
(Rural Residential)
1107 Acres
162 Units

WILLOW CREEK HILLS

A COMPLETE COMMUNITY

01.16.2015

DRAFT
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UGB Proposed Rules Issues submittedby:
December 3, 2015 — —— ——

ENT

General Comment

There needs to be more time for the RAG to work out these and other

issues. The RAG has been quite successful at working out the issues it
was able to spend adequate time on. Issues related to "study area" lands
and the priority of lands for inclusion within an UGB did not really
come up until very late in the process and little time was spent in
workgroups related to these issues.

Expanded study area
660-038-0160(1)(c): Att. A. p. 23. lines 3-8
660-024-0065(1)(ch Att. B. p. 11. lines 1-6

Recommend amendment to include all first priority lands in the expanded
study area, not just exception lands.

Landslides

660-38-0160(21(b)(Al Att. A. p. 23. lines 17-21
660-24-0065(4hb)(Al: Att. B. p. 11. lines 31-33

The SLIDO database is not complete, and is not determinative of landslide
risk. All hazards are not created equal. Some may be suitable for
development with mitigation and/or under certain conditions. Slides should
be considered the same way as floodplains.

Critical and essential habitat definitions

660-38-0160(2Uc)(AUh: Att. A. p. 24. lines 4-5
660-24-0065(4Uc)(Al(ih Att. B. p. 12. lines 14-15

The meaning of "critical" and "essential" habitat should be clearly defined.
This should be worked out with ODFW.



Big game winter range (BGWR)
660-38-0160(2UcUAWiiii: Att. A. p. 24. line 7

660-24-0065i4UcUAUiii1: Att. B. p. 12. line 17

As with hazards, not ail big game range may be so significant that it
warrants protection over high-value agricultural soils. In many cases, there
has not been any Goal 5 ESEE analysis done. BGWR is many times
Identified as very large polygons. There could be many situations,
especially along edges and interface areas, where BGWR may be
compromised by existing development.

Ideally, an ESEE analysis would decide this. At the very least, we would
suggest that BGWR on first priority lands should be Included in the study
area. This has been discussed with ODFW staff.

Study areas over 25% slope
660-38-0160(5)fa1: Att. A. p. 25. lines 3-5
660-024-0065mfa1: Att. B. p.13. lines 16-18

Flatter areas larger than 5-acres should not be excluded just because they
could be grouped with larger areas that are over 25% slope. Steeper
slopes can be part of buildable lands and/or used for open space/recreation
needs.

Grouping of soils for priority evaluation
660-038-170f4Ua1 & fbf: Att. A. p. 28. lines 1-8
660-024-0067f4)fa) & fb): Att. B. p. 16. lines 16-23

Study areas under 200 acres should be reviewed the same as those over
200 acres. As proposed, the value of quality agricultural soils would be
discounted and lack of consideration of soil quality would weaken or
threaten the priorities established in law.
Definition of "predominantly"
660-038-170f4Hd1: Att. A. p. 28. lines 13-20 flKF letter p. 141
660-024-0067141 (dV. Att. B. p. 16. lines 28-31

Change "predominantly" definition for ag capability/site class sorting.



The current definition of "predominantly" means more than 50%:

(d) When determining whether the iahd is predominantiy high-vaiue
farmiand, or predominantly prime or unique, or when using
the predominant capabiiity classification system or the predominant
cubic site class of the subject land, "predominantiy" means more
than 50 percent."

This definition works well for determining whether land is predominantly
high-value, or prime/unique. However, a different definition is needed for
ag capability/site class sorting. This is because a study area may have
several classes of soil, none of which may constitute more than 50%. For
example, a site may be 40% Class 6, 30% Class 4, and 30% Class 2.

The draft rule says, "the city must use the predominant capability
classification system or the predominant cubic site class...to select lower
capability or cubic site class lands first." In the above example, this test
would be impossible to perform because none of the three soil types would
meet the definition of "predominant."

Determination of suitability
660-038-170f5l: Att. A. p. 28-29. lines 26-6
660-024-0067f51: Att. B. D. 17. lines 3-22

We suggest removal of vague, overly broad (5)(a) language. Add additional
exclusions for special site characteristics, committed uses, and
conservation easements. Add protections for land added that has special
site characteristics. Could lead to exclusion of iands at the expense of
inclusion of agricultural lands.



Continued use of reduced exception iand capacity
660-038-170(6Kb): Att. A. p. 29. lines 12-14
660-024-0067f61(b1: Att. B. p. 17. lines 28-30

Exception lands brought into city should be annexed and served, so they
develop. Reduced capacity should not be perpetually assumed for up to 34
years (first 14 years after Inclusion In UGB, then another 20 year period).

interplay between soil class & Goal 14
660-038-0170(71: Att. A. p. 29. lines 15-23
660-024-0067(71: Att. B. p. 17-18. lines 31-5

The relationship between soil class & Goal 14 should be clarified. Goal 14
factors do not trump soil classifications. The Goal 14 criteria/factors should
not permit selection of higher capability lands over lower capability.

Recommend the following addition to the end of the paragraph:

The criteria in this section may not be used to seiect iands having higher
agricuiturai capabiiity or cubic site ciass ahead of iands having iower
capabiiity or cubic site ciass.
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