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Memorandum 

 
 
To: Land Conservation and Development Commission 
 
From: Bob Cortright, Transportation Planning Specialist 
 Richard Whitman, Director DLCD 
 
Re: Applicability of TPR Metropolitan Planning Requirements 
 
Date: April 20, 2010  

This memorandum responds to an April 12, 2010 letter from the City of Bend regarding the 
applicability of portions of the Transportation Planning Rule (TPR; OAR Division 660-012) to 
the city's urban growth boundary (UGB) decision. A copy of the letter is attached to this memo.  
 
The city argues that because the TPR (OAR 660, Division 012) does not specifically direct the 
city to address certain TPR requirements at the time it amends the UGB, that the city may defer 
these requirements to a later time. As described below, we believe this reading is inconsistent 
with relevant case law, a plain reading of the applicable rules, and the city’s findings and actions 
on this UGB amendment. 
 
1. Case law makes it clear that absent authorization in the TPR to defer application of 

a rule requirement, local government is not authorized to do so 
 
Case law regarding a local government’s authority to defer TPR requirements is clear. Last 
November, the Court of Appeals ruled on a similar question about local government’s authority 
to defer requirements in TPR Section 0060. In Willamette Oaks v. City of Eugene, 232 Or App 
29 (2009) the court held that unless a rule clearly allows a rule requirement to be deferred, a 
local government is not authorized to do so: 
 

OAR 660-012-0060(1) requires that an assessment of whether a "plan or land use 
regulation significantly affects a transportation facility" be made at the time of the 
adoption of the amendment. In contrast, OAR 660-012-0025, which applies to local 
governments' preparation of transportation system plans, specifically provides that "[a] 
local government * * * may defer decisions" on certain issues if it makes findings 
pursuant to the terms of that rule. In other words, although other rules may provide for 
deferral of certain land use decisions by local governments, OAR 660-012-0060(1) 
makes no provision for a deferral of the decision required by its provisions. 
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The city identifies Volny v. City of Bend, 168 Or App 516, 4 P3d 768 (2000) as raising a similar 
question. Volny concerned whether a city may amend a transportation provision of its 
comprehensive plan when it does not have a transportation system plan (TSP) adopted by the 
deadline established by division 12. The city correctly states that the court held that the absence 
of a TSP does not preclude a comprehensive plan amendment; however, the court went on to 
hold that in the absence of an approved TSP, the amendment was subject to review for 
compliance with the rule: 
 

“Accordingly, under both the general statute [ORS 197.646(3)] and the specific provision 
of the TPR [OAR 660-012-0055(4)(b)], the failure of a locality to timely adopt provisions 
that are required by LCDC’s rules does not preclude the local government from enacting 
local legislation that pertains to the same subject as the rules; rather, it makes their 
enactment subject to review for direct compliance with the ‘unimplemented’ rules.”  
Volny v. City of Bend, 168 Or App at 521. 
 

2. Division 024 governs the applicability of the TPR to UGB amendments, and it does 
not authorize deferral of the metropolitan planning requirements 

 
The applicability of the TPR to UGB decisions is governed by Division 024. The express terms 
of Division 024 require that the city address and comply with all of the statewide planning goals 
and rules. Notably, Division 024 includes a specific exemption providing that one section of the 
TPR does not apply to a UGB amendment. Specifically, section 0040 of Division 024 allows 
local governments to defer provisions of TPR section 0060 (which requires local government to 
adopt measures to mitigate the impacts of certain land use actions if they have a significant effect 
on an existing or planned transportation facility) to a subsequent plan or land use regulation 
amendment: 
 

(1) All statewide goals and related administrative rules are applicable when establishing 
or amending a UGB, except as follows: 

 
*** 
(d)       The transportation planning rule requirements under OAR 660-12-0060 need not 
be applied to a UGB amendment....   

 
Because Division 024 addresses applicability of goals and rules, and allows deferral of the 
application of one section of the rules, but does not allow for deferring the metropolitan planning 
requirements in TPR section 0035, the city is not authorized to defer those requirements.  
 
Division 024 governs the applicability of Division 012 to UGB amendments. It is worth noting 
that adoption of Division 024 and amendments to Division 012 were under consideration by 
LCDC at the same time in 2006. By addressing applicability of TPR to UGB amendments in 
Division 024 and not in Division 012, it is clear that the commission intended that it was 
Division 024 that should govern which TPR requirements apply to UGB amendments and which 
may be deferred. Both rules were before the commission at the same time. Had the commission 
intended that the TPR include additional provisions to allow UGB amendments to defer certain 
TPR requirements, it could and would have added specific language to that effect. It did not.  
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3. The TPR provisions cited by the city do not allow the city to defer application of the 

TPR to its UGB expansion decision to a later time 
 
The city’s letter itemizes several TPR requirements that it believes support its position that the 
TPR metropolitan planning requirements do not apply to its UGB decision. The department has 
reviewed each, and offers the following comments.  
 

 None of the sections cited specifically addresses UGB adoption or amendments, nor 
authorize the city to defer relevant TPR requirements. 

 
 TPR Section 0035(9) allows local governments to avoid the alternatives analysis 

otherwise required by Section 0035 where they determine that existing or committed 
transportation facilities are adequate to meet expected transportation needs. This 
provision is intended to benefit small cities that face little growth pressure and where 
existing facilities are generally adequate to avoid a detailed and largely unnecessary 
evaluation of alternatives. That provision is not applicable here. Bend’s UGB amendment 
will require major new transportation facilities and improvements; and the city conducted 
an evaluation of several alternatives.  

 
 TPR Section 0016(2) allows the commission to grant extensions to the requirement for 

metropolitan local governments to amend their TSPs to be consistent with federally-
required RTPs and applicable TPR provisions. While this provision might exempt or 
extend the timeline for compliance, the city has neither applied for nor has the 
commission approved a work plan that would extend the timeline for compliance. 
(Further, as outlined below, the city in its findings indicated that it would complete a TPR 
compliant TSP within the allotted time – by June 27, 2008.) 

 
 Two of the TPR provisions the city cites as authorizing exemptions simply establish 

additional requirements to review plan amendments in situations where local 
governments have not otherwise completed work required by the rule: 

 
- Section 0055(1)(d) applies to local governments that are not in compliance with the 

metropolitan planning requirements and establishes an additional standard for the 
review of plan and land use regulation amendments to assess whether those 
amendments are consistent with a region's adopted strategy to comply with the TPR. 
This is an additional requirement applicable to incremental plan and land use 
regulation amendments, not an exemption to the requirement to evaluate 
transportation alternatives.  

 
- Section 0055(4)(b) applies to local governments that did not meet TPR requirements 

to amend their land use regulations by 1995 to make new developments more bike, 
pedestrian and transit friendly apply those requirements directly to individual land use 
decisions – i.e. development approvals.      
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4. The city’s position is contrary to its finding in the record that TPR Section 0035(3) 

applied to its action on the UGB 
 
The city’s argument that is not subject to portions of TPR Section 0035 that apply to 
metropolitan areas needs to be viewed in the context of requirements of this section and the 
city’s findings.  
 
TPR Section 0035 guides the “Evaluation and Selection of Transportation System Alternatives.” 
Section 0035(3) establishes a set of standards that local governments must use to judge whether 
their planned transportation system meets the TPR and Goal 12. Sections 035(4)-(7) describe a 
process for establishing standards for measuring reduced reliance on the automobile.  
 
In short, all of the standards in 0035(3) must be applied to select a preferred alternative, 
including the requirements that apply to metropolitan areas: 
 

“(3) The following standards shall be used to evaluate and select alternatives: 
 
*** 
(e) The transportation system shall avoid principal reliance on any one mode of 

transportation by increasing transportation choices to reduce principal reliance on the 
automobile. In MPO areas this shall be accomplished by selecting transportation 
alternatives which meet the requirements in section (4) of this rule.”1 

 
In its findings, the city found that Section 0035(3) applied to the city’s UGB decision.  
The record includes detailed findings explaining how the city’s “UGB Expansion Transportation 
Analysis” conducted in 2006 and 2007 and the resulting TSP amendments adopted with the UGB 
amendment accomplish compliance with various provisions of Section 0035 through the 
evaluation multiple UGB expansion alternatives and TSP alternatives. (Record at Exhibit D, 
page 25-28) 2   
 
In short, the record shows that the city conducted a detailed evaluation of transportation 
alternatives and amended its transportation plan to adopt a preferred alternative, but did so 
without applying the standard in 0035(3)(e). The selection of a preferred alternative must meet 
all of the applicable standards, not just most of them. The record shows that the city considered 
0035(3) as applicable to its UGB decision, but also shows that the city made this decision 
without complying with 0035(3)(e) and related provisions in 0035(4)-(7) which require that the 
evaluation and selection of a preferred alternative result in reduced reliance on the automobile. 
 

                                                 
1 Section 0035(4) requires that regional and local TSPs “be designed to achieve adopted standards for 
increasing transportation choices and reducing reliance on the automobile.” 
 
2 While the city found that Section 0035(3) applied, it argued that it was not obligated to address 0035(5) 
because the city was not an MPO in 2000 at the time it adopted its prior TSP. This issue is addressed in 
detail in the Director’s Report and explains that the city is subject to 0035(5). (Director’s Report page 95-
97)     
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5. Timing of Metropolitan Planning Requirements  
  
One of the city’s arguments against applying TPR metropolitan requirements now is that the time 
required to complete this work would create an unreasonable delay in city’s UGB decision 
process. The city’s argument suggests that the schedule for complying with this portion of the 
TPR was unclear or that the city was not aware of the work required. The text of the relevant 
portions of the TPR and the city’s findings make it clear that metropolitan requirements are 
applicable and that the city expected to comply with them in close coordination with its action on 
the UGB. 
  
The TPR was originally adopted in 1991. The rule anticipated that additional metropolitan areas 
would be designated and directed that such areas would adopt updated plans that address 
metropolitan area requirements within one year of completion of a regional transportation plan. 
(TPR Section 0055(1)(b)). In 2006, the commission adopted amendments to the TPR which 
provide additional direction for coordinating preparation of TPR required TSPs in metropolitan 
areas with federally-required regional transportation plans. The provisions of Section 0016 of the 
TPR direct that metropolitan TSPs be prepared through a single coordinated process that 
addresses state and federal requirements, and also requires TSPs address TPR requirements 
within one year of adoption of the federally-required plan. (TPR Section 0016(1) and (2)). 
  
The City of Bend was aware of its pending MPO status when it prepared its previous TSP in 
2000. That plan anticipated that the city would have to address the requirements, and considered 
an alternative that would move in the direction of addressing TPR requirements. In 2002, Bend 
was designated as an MPO, and adopted a federally-required regional transportation plan in June 
2007. Accordingly, the city was required to adopt a TPR-compliant TSP within one year - by 
June 2008. (Directors Report at 97)   
  
The record is clear that the city was aware of and anticipated complying with the relevant TPR 
requirements. The department identified the outstanding TPR metropolitan planning 
requirements as an important and relevant issue in its comments in 2007 and 2008. In response, 
the city advised that it expected to be fully in compliance with the applicable TPR requirements 
in much less time than it now estimates:   
  
In its 2007 Findings, the city estimated it would comply with the TPR metropolitan requirements 
by December 2007. 
  

"OAR 660-012-0035(5) does not apply to this application because at the time the 2000 
Bend Urban Area Transportation System Plan was prepared and adopted on October 11, 
2000, the city of Bend was not part of a metropolitan planning organization. The Bend 
MPO was created on December 18, 2002. As of the date of this response, a Bend MPO 
Regional Transportation Plan (RTP) has not been prepared and adopted. An RTP that 
meets the federal requirements is expected by the end of June 2007 and an RTP that 
meets the requirements of this division is expected by the end of December 2007.”   
(2007 Findings, Exhibit D, page 27 of 55– emphasis added)  
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In its October 2008 findings – that are included in the record but not referenced in the adopting 
ordinances - the city advised that the TPR work would be completed by December 2009: 
  
 
6. The city is past due in meeting TPR Metropolitan Planning requirements and those 

obligations are integral to justifying a UGB decision  
 
A major point of city’s letter is that compliance with TPR requirements will delay consideration 
of UGB amendments for three years or more and that this will be a hardship to the city and 
frustrate compliance with Goal 14.  
 
As explained above, the city has known of these requirements since at least 2007.  
 
Application of the Metropolitan Area planning requirements of TPR to the city's UGB expansion 
requires that the city demonstrate that it will reduce reliance on the automobile even after the 
urban area is expanded. Most directly, and unless and until the city develops alternative 
standards for measuring its performance, this means that the city will need to reduce per capita 
vehicle miles travelled (VMT) over the planning period despite increasing residential, 
commercial and other uses on its fringe (including a proposed new university site and a proposed 
new medical center). It is likely that the city will be able to accomplish this only with a 
significant effort to achieve redevelopment and infill along transit corridors and in mixed use 
centers, and through the use of other transportation demand management and land use tools. If 
the city is to achieve this requirement at all, it must consider the relative effects of alternative 
transportation and land use measures in connection with its proposed UGB amendment. 
Deferring this important effort until after a UGB decision is made would effectively lock the city 
into a particular land use planning pattern that may make it difficult or impossible to achieve the 
Metropolitan Area planning requirements of the TPR, and may result in long-term transportation 
costs for the City of Bend that are significantly higher than would otherwise be the case. As a 
result, the department continues to recommend that the commission deny the city's appeal on this 
issue, and direct that the city comply with OAR 660-012-0035 on remand. 
 
 
 
 
Encl:  Letter to LCDC from Mary A. Winters, Bend City Attorney, April 12, 2010 
 
cc. City of Bend 

Bend UGB Commentors and Objectors 
 Steve Shipsey 

Mark Radabaugh 
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