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TO:  Land Conservation and Development Commission 
 
FROM: Richard Whitman, Director 
  Jon Jinings, Community Services Specialist 
 
SUBJECT: Agenda Item 2, October 1-2, 2009, LCDC Meeting 
 

 
REVIEW OF A DIRECTOR’S DECISION TO APPEAL TO THE  

LAND USE BOARD OF APPEALS (LUBA)  
 
 

JEFFERSON COUNTY 
 
 
I. RECOMMENDATION 
 
The director recommends, based on the information contained in this report, that the commission 
authorize the department to proceed with the appeal of a Jefferson County decision to the Land 
Use Board of Appeals.  The department filed a Notice of Intent to Appeal with LUBA on 
September 21, 2009.  It was necessary for the department to file the Notice of Intent to Appeal 
because the 21-day filing period expired prior to the commission’s next scheduled meeting. 
 
 

II. CASE SUMMARY 
 
This case involves a Jefferson County decision affecting about 40-acres of rural land located 
immediately west of and adjacent to the City of Madras urban growth boundary.  The subject 
property is also within the area proposed to be designated as urban reserve by Jefferson County 
and the city of Madras.   
 
The subject property was originally included in an exclusive farm use plan and zone designation.  
In 2004 the applicant requested that Jefferson County approve an exception to re-designate the 
property from Exclusive Farm Use to Rural Residential, R-2 with a two-acre minimum lot size.  
The department objected and the county ultimately approved an exception to provide for a 
designation of Rural Residential, RR-10 with a 10-acre minimum lot size.  The department did 
not agree that any exception could be justified but ultimately decided that the approved RR-10 
designation was not as egregious the proposed RR-2 designation and did not pursue an appeal.  
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The county’s current decision approves an exception to statewide planning Goal 14 
(Urbanization) to convert the subject property from a Rural Residential RR-10 designation with 
a 10-acre minimum lot size to a Rural Residential RR-2 designation with a 2-acre minimum lot 
size. 
 
Prior to the county hearing on this matter, the department provided written comments expressing 
concerns to the county decision makers.  Among those concerns, the department advised that a 
Goal 14 exception is particularly difficult to justify.  The department’s letter also raised concerns 
with the applicant’s contention that the proposal is consistent with Goals 9 and 10 to promote 
economic development through providing opportunities for desired high-income housing.  The 
department’s letter stated that Goals 9 and 10 are not a basis for this type of approval.  The 
department expressed further concerns with the applicant’s suggestion that rezoning to a higher 
rural residential density near the urban growth boundary is necessary to provide for a complete 
transportation network to serve lands inside the Madras urban growth boundary.  Please see the 
department’s May 26, 2009 letter (attached) for a detailed response to that issue. 
 
The county declined to accept the department’s advice and on September 2, 2009, the Jefferson 
County Board of Commissioners adopted findings approving the proposed zone change. 
 
Pursuant to LCDC commission rules (OAR 660-001-0220), the department notified the applicant 
and Jefferson County of its intent to appeal Jefferson County’s decision.  In that notice, the 
department indicated that an opportunity exists to appear before the commission to discuss the 
merits of the department’s appeal.  Parties were also informed about the factors in OAR 660-
001-0230(3) upon which the commission will base its decision on whether or not to direct the 
department to proceed with an appeal. 
 
 
III. APPEAL FACTORS 
 
To proceed with an appeal, the commission must base its decision on one or more of the 
following factors from OAR 660-001-0230(3): 
 
(a) Whether the case will require interpretation of a statewide planning statute, goal or rule; 
(b) Whether a ruling in the case will serve to clarify state planning law; 
(c) Whether the case has important enforcement value; 
(d) Whether the case concerns a significant natural, cultural or economic resource; 
(e) Whether the case advances the objectives of the agency’s Strategic Plan; 
(f) Whether there is a better way to accomplish the objective of the appeal, such as dispute 
resolution, enforcement proceedings or technical assistance. 
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IV. ANALYSIS 
 
(a) Whether the Case will Require Interpretation of a Statewide Planning Statute, Goal or 
Rule  
 

This case involves the interpretation of Statewide Planning Goal 14 (Urbanization) and OAR 
Chapter 660, Division 14, because the decision approves a Goal 14 exception to re-zone rural 
residential lands.  This case also involves peripheral interpretations of Statewide Planning Goals 
9, 10, 11 and 12 because the county bases the decision on arguments related to economic 
development, housing, public facilities and transportation.   
 
(b) Whether a Ruling in the Case will Serve to Clarify State Planning Law 
 

A ruling in this case will clarify the appropriate application of OAR 660-014-0040 to cases 
proposing to re-zone rural residential lands.  A ruling will also explain the role, or lack thereof, 
of Goals 9, 10, 11, and 12 in the review of a Goal 14 exception involving rural residential lands.  
 
(c) Whether the Case has Important Enforcement Value 
 

Although department staff has observed other rural residential conversions in this portion of 
Jefferson County, the department is not prepared to recommend enforcement actions. 
 
(d) Whether the Case Concerns a Significant Natural, Cultural or Economic Resource 
 

The 40 acres in question are not considered agricultural or forest land.  The department is not 
aware that the property is inventoried or recognized as a significant natural, cultural or economic 
resource.   
 
(e) Whether the Case Advances the Objectives of the Agency’s Strategic Plan 
 

This appeal advances the objectives of the Agency’s Strategic Plan by helping to ensure that 
rural residential areas remain rural in nature.  The appeal also advances those objectives by 
helping to ensures that lands identified for future urban development are protected for efficient 
urban development patterns. 
 
(f) Whether there is a Better Way to Accomplish the Objective of the Appeal, such as 
Dispute Resolution, Enforcement Proceedings or Technical Assistance 
 

The parties to the appeal may identify or propose an alternative method of accomplishing the 
objective of the appeal prior to the hearing date and/or during testimony to the commission. No 
alternative method of resolving the issues has been identified.  
 
 
V.  DEPARTMENT RECOMMENDATION AND DRAFT MOTION 
 
The department recommends that the commission support the director’s recommendation and 
proceed with appeal of the Jefferson County land use decision.  
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Proposed Motion:  I move that the commission authorize the department to appeal the subject 
decision from Jefferson County to the Land Use Board of Appeals because the information 
included in this report demonstrates that OAR 660-001-0230(3) (a), (b) and (e) apply. 
 
Alternative motion: I move the commission not authorize the department to appeal the subject 
decision from Jefferson County because __________________. 
 
Attachments: Jefferson County Final Decision 
  DLCD Comment Letter dated May 26, 2009  
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