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November 24, 2008 
 
 
TO: Land Conservation and Development Commission 

FROM: Richard Whitman, Director 
 Jon Jinings, Eastern Oregon Regional Representative 
 Katherine Daniels, Farm and Forest Lands Specialist 

SUBJECT: Agenda Item 9, December 3–5, 2008, LCDC Meeting 

PROPOSED ADMINISTRATIVE RULE AMENDMENTS 
REGARDING THE SITING OF WIND ENERGY FACILITIES 

ON FARMLAND 

I. AGENDA ITEM SUMMARY 

This item is a public hearing and an opportunity for the Land Conservation and Development 
Commission (LCDC) to receive testimony, deliberate and decide whether to adopt proposed new 
administrative rule amendments (Attachment A) regarding the siting of wind energy facilities on 
land zoned fro exclusive farm use. 

The proposed rule amendments are intended to clarify the land use standards for siting wind 
power generation facilities on lands zoned exclusive farm use. Counties review proposed wind 
facilities generating up to 105 megawatts of power; larger facilities are reviewed by the Oregon 
Energy Facilities Siting Council. The rule amendment would apply in both cases. The rule 
amendments are designed to encourage wind resource developers to site facilities away from 
high-value farmland soils. They also make a distinction between arable and non-arable lands for 
purposes of siting a wind power generation facility. Rules interpreting and clarifying Goal 3 
regarding commercial power generation facilities are found under OAR chapter 660, division 33. 

For additional information, please contact Katherine Daniels, Farm and Forest Lands Specialist 
or Jon Jinings, Eastern Oregon Regional Representative. Katherine can be reached at 503-373-
0050, ext. 329, or at katherine.daniels@state.or.us. Jon can be reached at 541-318-2890 or at 
jon.jinings@state.or.us. 

mailto:katherine.daniels@state.or.us
mailto:jon.jinings@state.or.us
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II. SUMMARY OF RECOMMENDATION 

The department recommends the Commission receive testimony on the proposed administrative 
rule amendments and, at the conclusion of the public hearing, adopt the proposed administrative 
rule amendments. 

III. BACKGROUND AND HISTORY 

On August 7, 2008, the Commission agreed to initiate rule making regarding wind power 
generation facilities and appointed a committee to assist staff in reviewing the Commission’s 
existing rules. The Commission also directed staff to focus specifically on agricultural lands 
protection issues and to return with a draft recommendation at the Commission’s regular 
December meeting. Commissioner Jenkins agreed to serve as the committee chair and 
commission liaison. 

The committee (please see Attachment B for a list of membership) met a total of three times. The 
first meeting was held on September 15, 2008, at the Gilliam County Grains Quality Lab located 
south of Arlington, Oregon. During this time the committee toured the Rattle Snake Road wind 
power project currently under construction. Subsequent meetings were held at on October 20 and 
November 3, 2008. All of the meetings were well attended by committee members. County 
planners and wind power industry representatives also attended. At least one member of the 
general public attended a meeting. 

IV. PROPOSED ADMINISTRATIVE RULE 

A. GENERAL 

The committee agreed to three fundamental concepts: 1) the exceptions process is not the best 
way to consider wind power generation projects on agricultural land; 2) high-value farmland 
soils (as opposed to high-value farmland) should be avoided if possible; and 3) lands used for 
livestock grazing are not vulnerable to all of the same types of impacts that could negatively 
affect cultivated farmland. Changes embodying these concepts are proposed to be integrated into 
two existing rules – OAR 660-033-0120 and OAR 660-033-0130, as follows. 

B. OAR 660-033-0120 – SUMMARY OF CHANGES 

The table at OAR 660-033-0120 identifies all of the various uses that may occur on lands 
protected by Goal 3 and identifies the type of review and review criteria whether located on 
high-value farmland or other farmland. The proposed changes simply identify wind power 
generation facilities as a specific type of commercial power facility and require that they be 
reviewed in the same manner whether located on high-value farmland or other farmland.  

The proposed changes also note the review criteria at OAR 660-033-0130(5) continue to apply 
but that the provisions of OAR 660-033-0130(17) and (22) are no longer applicable to wind 
power generation facilities. The effect of this change is to remove the acreage thresholds that 
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trigger an exceptions requirement for other types of power generation facilities. In place of these 
review criteria, new criteria are proposed for wind power generation facilities in a new section 
(37) as described below. 

C. OAR 660-033-0130 – SUMMARY OF CHANGES 

The proposed new rule section (37) begins with a description of the components of a wind power 
generation facility. The committee decided that the physical elements of a wind project should be 
defined as constituting the facility. This definition includes turbines, pads, electrical connection 
systems, roads and accessory uses—in other words, everything up to but excluding the first 
substation to which the facility is connected. Under other Oregon law, substations and 
transmission towers and lines are reviewed separately. This language is intended to clarify what 
is considered part of a wind power generation facility. 

OAR 660-033-0130(37)(a). This subsection applies to wind facilities on high-value farmland 
soils as described at ORS 195.300(10)( the Measure 49 definition, rather than the definition of 
high-value farmland located as ORS 215.710 and OAR 660-033-0020(8)). High-value farmland 
soils differ from high-value farmland, which is determined on the basis of the predominant soil 
type of land in a tract. A tract defined as high-value farmland could contain up to 49 percent non-
high-value farmland soils. High-value soils may be found in areas considered high-value or non-
high-value farmland. To put it another way, the proposed rule focuses on the soil type and not 
the tract. The intended effect is to provide a greater level of protection to the best farmland soils, 
wherever they are located and to encourage wind power developers to site wind system 
components on non-high-value farmland soils. 

If any of a wind power project’s components are proposed to be placed on high-value farmland 
soils, the reviewing body must conduct an alternatives analysis to determine that the use is 
locationally dependent and cannot reasonably be sited elsewhere, as well as a consequences 
analysis to show that a location on high-value farmland soils is better, or at least no worse than, a 
location on other agricultural land.  

The needs analysis language is based on existing language in ORS 215.275 for utility facilities, 
which must be shown to be needed in order to be sited in an exclusive farm use zone. The notion 
of a consequences analysis has been borrowed from the commission’s exceptions rule (OAR 
660, Division 4). The committee decided that, because the protection of farmland and the 
promotion of alternative energy sources are both important statewide policy priorities, the 
traditional exceptions process would not be the best approach to balance these uses. At the same 
time, the potentially adverse impacts of wind facility components on high-value farm soils 
should be avoided where possible.  

The focus on protecting high-value farmland soils rather than high-value farmland tracts has the 
advantage to wind facility developers of foregoing the requirement to conduct a needs analysis 
just because high-value soils are present on the property but not proposed to be used for the 
siting of facility components. 

OAR 660-033-0130(37)(b). This subsection applies to arable farmland, including high-value 
farmland soils, and includes review criteria intended to minimize and mitigate impacts of wind 
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power projects on these lands. The committee felt that agricultural production on land that is, or 
could be, cultivated could be negatively impacted by the presence of a wind power generation 
facility.  

In particular, the committee was concerned about dividing existing fields or siting system 
components in such a way as to make farming practices more difficult. The committee also felt 
that soil erosion, soil compaction and the introduction of weeds could cause problems for 
cultivated agriculture if not dealt with properly. 

OAR 660-0130(37)(c). This subsection applies to land that is not arable and is most likely to be 
used for livestock grazing. The committee did not believe that siting wind power generation 
facilities on non-arable lands would create the same types of conflicts as siting facilities on 
arable lands. The work group heard and saw that livestock don’t seem bothered by the presence 
of a wind farm. The committee did, however, feel that the introduction of weeds could be a 
problem for livestock growers unless handled appropriately. 

OAR 660-0130(37)(d). This subsection identifies the review criteria that will apply if a wind 
power generation facility is proposed for a site containing both arable and non-arable lands. In 
this case the arable lands criteria of OAR 660-033-0130(37)(b) will apply to the entire project. 
The requirements of OAR 660-033-0130(37)(a) will also apply to any component of the project 
proposed to be sited on high-value farmland soils. 

V. LCDC RULEMAKING AUTHORITY AND REQUIREMENTS 

The Commission is authorized to adopt administrative rules under ORS 197.040, which indicates 
certain requirements for rulemaking, including economic impact assessments. These assessments 
were completed as part of the notices submitted for publication in the Secretary of State Bulletin 
on January 2 (See Attachment C). ORS 197.040 states that 

(1) The Land Conservation and Development Commission shall: 
 * * * * *  
 (b) In accordance with the provisions of ORS chapter 183, adopt rules that 
it considers necessary to carry out ORS chapters 195, 196 and 197. * * * [I]n 
designing its administrative requirements, the commission shall: 
 (A) Allow for the diverse administrative and planning capabilities of local 
governments; 
 (B) Assess what economic and property interests will be, or are likely to 
be, affected by the proposed rule; 
 (C) Assess the likely degree of economic impact on identified property 
and economic interests; and 
 (D) Assess whether alternative actions are available that would achieve the 
underlying lawful governmental objective and would have a lesser economic 
impact. 

 
Additional sources of authority for the proposed rule amendments are ORS 197.045 (LCDC 
authorized to “perform other functions required to carry out ORS chapters 195, 196 and 197”); 
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197.090 (coordinating land conservation and development functions with other government 
entities); 197.175 (comprehensive planning responsibilities of cities and counties); and 197.180 
(land use planning responsibilities of state agencies). 

ORS 183.335 provides general authorization for all agencies to adopt rules and provides 
requirements for notice of such rule adoption:  

(1) Prior to the adoption, amendment or repeal of any rule, the agency shall give 
notice of its intended action: 
 (a) In the manner established by rule adopted by the agency under ORS 
183.341 (4), which provides a reasonable opportunity for interested persons to be 
notified of the agency’s proposed action[.] 

 
The department has issued rulemaking notice for publication in the November 2008 Secretary of 
State’s Bulletin and has mailed notices to interested parties, including legislators (Attachment C). 

In 2004, the Commission approved “Citizen Involvement Guidelines for Policy Development” 
intended to guide the Commission and the department in promoting public involvement in the 
development of Commission policy on land use, including new or amended administrative rules. 
With regard to this rulemaking, the guidelines provide that 

the Commission and the department shall adhere to the following guidelines to the 
extent practicable:  
 1. Consult with the CIAC on the scope of the proposed process or 
procedure to be followed in the development of any new or amended goal, rule or 
policy;  
 2. Prepare a schedule of policy development activities that clearly 
indicates opportunities for citizen involvement and comment, including tentative 
dates of meetings, public hearings and other time-related information;  
 3. Post the schedule, and any subsequent meeting or notice announcements 
of public participation opportunities on the Department’s website, and provide 
copies via paper mail upon request;  
 4. Send notice of the website posting via an e-mail list of interested or 
potentially affected parties and media outlets statewide, and via paper mail upon 
request; and  
 5. Provide background information on the policy issues under discussion 
via posting on the Department’s website and, upon request, via paper mail. Such 
information may, as appropriate, include staff reports, an issue summary, statutory 
references, administrative rules, case law, or articles of interest relevant to the 
policy issue. 

 
The committee included CIAC member Gregory MacClaren of Redmond, who participated in all 
three committee meetings. The department has followed the guidelines with regard to this 
rulemaking. The committee determined its schedule at its first meeting and the department 
established a website and a list of interested parties to receive notices of the committee. The 
website includes agendas and minutes for each committee meeting, background information, 
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draft rules under consideration by the committee and copies of formal notices. The department 
sent notice of meetings to interested parties, including notice of the LCDC hearings, by 
electronic and regular mail. 

VI. CONCLUSION AND RECOMMENDATION 

The department recommends that the Commission receive testimony on the proposed rule 
amendments. Following testimony, the department recommends that the Commission close the 
public hearing, consider the testimony and other information provided and adopt the proposed 
rule amendments. 

Proposed Motion: 

I move that the Commission approve the proposed amended administrative rules regarding the 
siting of wind power generation projects on agricultural lands as presented in Attachment A of 
the department’s staff report. 

Alternative Motion: 

I move that the Commission approve the proposed amended administrative rules regarding the 
siting of wind power generation projects on agricultural lands presented in Attachment A of the 
department’s staff report, with the following amendments: [  ]. 

VII. ATTACHMENTS 

A. Proposed amended Administrative Rules: OAR 660-033-0120 and OAR 660-033-
0130(37) 

B. Advisory committee roster 

C. Rulemaking notices 
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