Draft Amendments to TPR 0060
- For discussion by the Rulemaking Advisory Committee, August 29, 2011 –

Sections 1 and 2 show proposed changes from current rule text.
Sections 9 through 11 would be entirely new and thus do not show tracked changes.
660-012-0005
Definitions

…

(7)
"Demand Management" means actions which are designed to change travel behavior in order to improve performance of transportation facilities and to reduce need for additional road capacity. Methods may include but are not limited to the use of alternative modes, ride-sharing and vanpool programs, trip-reduction ordinances, shifting to off-peak periods, and reduced parking.

660-012-0060

Plan and Land Use Regulation Amendments 
(1) This rule applies when a proposed  amendment to a functional plan, an acknowledged comprehensive plan, or a land use regulation (including a zoning map) would significantly affect an existing or planned transportation facility, unless the amendment is otherwise exempt under sections (3), (9) or (10) of this rule. A plan or land use regulation amendment significantly affects a transportation facility if it would:
(a) Change the functional classification of an existing or planned transportation facility (exclusive of correction of map errors in an adopted plan);
(b) Change standards implementing a functional classification system; or
(c) Result in any of the effects listed in (A) through (C) below based on projected conditions measured at the end of the planning period identified in the adopted transportation system plan. When projecting the effects of an amendment, local governments shall consider and account for the effect of transportation demand management actions that are included in the amendment or will be adopted as enforceable conditions of approval.
[NOTE: This replaces the reference to TDM currently in (2). This relates to the issues raised in Setniker v Polk County.]
(A)  Result in types or levels of travel or access that are inconsistent with the functional classification of an existing or planned transportation facility;
(B) Degrade the performance of an existing or planned transportation facility such that it would not meet performance standards identified in the TSP or comprehensive plan; or
(C) Degrade the performance of an existing or planned transportation facility that is otherwise projected to not meet the  performance standards identified in the TSP or comprehensive plan.
(2) If this rule applies in accordance with section (1), then the local government shall put in place measures to ensure that allowed land uses are consistent with the identified function, capacity, and performance standards of the facility at the end of the planning period identified in the adopted transportation system plan [NOTE: This clarifies that phased improvements are allowed.]  through one or a combination of the following:

(a) Adopting measures that demonstrate allowed land uses are consistent with the planned function, capacity, and performance standards of the transportation facility.
(b) Amending the TSP or comprehensive plan to provide transportation facilities, improvements or services adequate to support the proposed land uses consistent with the requirements of this division; such amendments shall include a funding plan or mechanism consistent with section (4) or include an amendment to the transportation finance plan so that the facility, improvement, or service will be provided by the end of the planning period.
 [NOTE: These measures are removed because using them would actually eliminate the significant effect under section (1), thus no need to mitigate under section (2).]
(c) Amending the TSP to modify the planned function, capacity or performance standards of the transportation facility.
(d) Providing other measures as a condition of development or through a development agreement or similar funding method, including transportation system management measures [NOTE: TDM was moved to (1)] or minor transportation improvements. Local governments shall as part of the amendment specify when measures or improvements provided pursuant to this subsection will be provided.
(e)
[FURTHER DISCUSSION: This could be an appropriate location to add a paragraph allowing proportional mitigation for all amendments (i.e. not limited to economic development). Should local government be allowed to approve an amendment when the developer provides funding or construction of capacity to cover the added traffic, but funding for the rest of the needed capacity has not been identified (i.e. not reasonably likely)? If so, the rule may need to address the increasing marginal cost of adding capacity. Otherwise the developer proposing the zone change would build the cheapest improvements and later developers, or the government, would be on the hook for the more expensive improvements.]
(f)
Providing one or more of the measures above that partially mitigate the significant effect of an amendment that provides benefits from traded-sector economic development as provided in section (11).
(3) through (7): No changes to current rule text
(8) A "mixed-use, pedestrian-friendly center or neighborhood" for the purposes of this rule, means:

(a) Any one of the following:
(A) An existing central business district or downtown;
(B) An area designated as a central city, regional center, town center or main street in the Portland Metro 2040 Regional Growth Concept;
(C) An area designated in an acknowledged comprehensive plan as a transit oriented development or a pedestrian district; or
(D) An area designated as a special transportation area as provided for in the Oregon Highway Plan.
(b) An area other than those listed in (a) which includes or is planned to include the following characteristics:
(A) A concentration of a variety of land uses in a well-defined area, including the following:
(i) Medium to high density residential development (12 or more units per acre);
(ii) Offices or office buildings;
(iii) Retail stores and services;
(iv) Restaurants; and
(v) Public open space or private open space which is available for public use, such as a park or plaza.
(B) Generally include civic or cultural uses;
(C) A core commercial area where multi-story buildings are permitted;
(D) Buildings and building entrances oriented to streets;
(E) Street connections and crossings that make the center safe and conveniently accessible from adjacent areas;
(F) A network of streets and, where appropriate, accessways and major driveways that make it attractive and highly convenient for people to walk between uses within the center or neighborhood, including streets and major driveways within the center with wide sidewalks and other features, including pedestrian-oriented street crossings, street trees, pedestrian-scale lighting and on-street parking;
(G) One or more transit stops (in urban areas with fixed route transit service); and
(H) Limit or do not allow low-intensity or land extensive uses, such as most industrial uses, automobile sales and services, and drive-through services.

[New section to exempt zone map amendments consistent with comprehensive plan map designation]
(9) An amendment to a zoning map does not significantly affect an existing or planned transportation facility if the amendment meets subsections (a) through (d) below.
 (a) 
The proposed zoning is consistent with the existing comprehensive plan map designation and the amendment does not change the comprehensive plan map.
(b) 
The local government has an acknowledged TSP.
(c) 
The TSP includes assumptions about development of the area of the proposed amendment that are consistent with the existing comprehensive plan map designation. [FURTHER DISCUSSION: The text below could be used in place of the previous sentence to describe how to evaluate consistency. It might require a zone change be accompanied by a trip cap to limit development in the rezoned area.
(c)
The zone map amendment would allow development, and would limit development, to types and levels consistent with development assumptions in the acknowledged TSP. Development assumptions include, but are not limited to, the allocations of households and employees to transportation analysis zones (TAZs). ]A TSP would not meet this requirement if it assumed continuation of a holding zone, if it assumed the area would remain undeveloped throughout the planning horizon, or if this rule was not applied to a UGB amendment as permitted in OAR 660-024-0020(1)(d).
(d) 
The TSP evaluated at a system level, the transportation facilities and services needed to support assumed development. To meet this requirement it is not necessary that the TSP include a detailed traffic impact analysis for the specific area proposed for the zoning map amendment.
[New section to exempt congestion standards in urban centers]
(10) Notwithstanding sections (1) and (2) of this rule, a local government may amend a functional plan, a comprehensive plan or a land use regulation without applying performance standards related to motor vehicle traffic congestion (e.g. volume to capacity ratio or V/C), delay or travel time if the amendment meets the requirements of (a). This section does not exempt a proposed amendment from other transportation performance standards or policies that may apply.

(a)
A proposed amendment qualifies for this section if it: 

(A) is a map or text amendment affecting only land entirely within an urban center; and

(B)
is consistent with the definition of an urban center and consistent with the function of the urban center as described in the findings designating the urban center.

(b) For the purpose of this rule, “urban center” means an area:
(A)
with a boundary adopted by a local government as provided in (c) or (d) and that has been acknowledged;
(B)
entirely within an urban growth boundary;
(C)
having the characteristics, or having adopted plans and development regulations that would require new development to be consistent with the characteristics , listed in subsection (8)(b) of this rule;
(D)
with land use regulations that do not require the provision of off-street parking, or that require lower levels of off-street parking than required in other areas and that allow flexibility to meet the parking requirements (e.g. count on-street parking, allow long-term leases, allow shared parking); and

(E)
Located in one or more of the categories below

(i)
Outside one half mile of an interchange as measured from the center point of the interchange;

(ii)
Within the area of an adopted Interchange Area Management Plan (IAMP) and consistent with the IAMP; or
(iii)
Within one half mile of an interchange and the mainline facility provider has provided written concurrence with the urban center designation as provided in (c)

[New section to set the standards for review by a facility provider]
(c)
For urban centers within one half mile of an interchange, the mainline facility provider shall consider the following factors:

(A)
Whether the proposed center meets the definition in 10(b);
(B)
The potential for operational or safety effects to the interchange area and the mainline highway, specifically considering:

(i)
Whether the interchange area has a crash rate that is higher than the statewide crash rate for similar facilities;

(ii)
Whether the interchange area is in the top ten percent (10%) of locations identified by the safety priority system index developed by ODOT; and
(iii)
The potential for traffic queues on the interchange exit ramps to extend onto the mainline highway or the portion of the ramp needed to bring a vehicle to a full stop from posted mainline speeds.

(C)
An agreement between the facility provider and local government regarding traffic management plans favoring traffic movements away from the interchange, particularly those facilitating clearing traffic queues on the interchange exit ramps, may be used to mitigate the potential effects listed in (B).

[FURTHER DISCUSSION: Should consideration of interchange issues occur at the time an urban center is designated or when a specific amendment uses the exemption?]
 (d)
A local government may designate an urban center by adopting an amendment to the comprehensive plan or land use regulations to delineate the urban center boundary. The boundary may follow an existing zone, multiple existing zones, an urban renewal area, other existing boundary, or may establish a new boundary.  The designation must reference this rule and the exemption from certain performance standards allowed herein. The designation must be accompanied by findings showing how the area meets the definition of an urban center. Designating an urban center is not subject to the requirements in sections (1) and (2) of this rule.
 (e)
A local government may designate an urban center on an area that does not have appropriate comprehensive plan designations or zoning (but does meet all of the other elements of the definition) by concurrently adopting comprehensive plan or zoning amendments necessary to meet the definition. Such amendments are not subject to performance standards related to motor vehicle traffic congestion, delay or travel time.

[FURTHER DISCUSSION

1. “Urban Center” may not be the best phrase. The word center may be too Metro centric. Cities will designate areas other than their center, such as neighborhood nodes. “urban Center says nothing about the transportation network. What other term can we use? “Multimodal urban district”?

2. Should the list in 8(a) be used instead of or in addition to 8(b)? If it is used, would anything in 8(a) to qualify without showing it fit the descriptions in 8(b)? This question was discussed with some of the commissioners from the joint-subcommittee and they concluded it was important to use the characteristics in 8(b), rather than rely only on the names in 8(a).]

[New section to allow balancing economic development benefits with transportation effects]
(11)  A local government may accept partial mitigation as provided in subsection(2)(f) of this rule if the amendment meets the definition of traded-sector economic development in (a), the local government finds that the amendment meets the balancing test in (b), and the local government coordinates as provided in (c).

(a)
For the purposes of this rule, “traded-sector economic development” means an amendment that meets all of the following:

i.
Consistent with an Economic Opportunities Analysis (EOA) that has been adopted and acknowledged.

[Below are two options for part ii of the definition]

[Option #1]
ii.
Demonstrates direct benefits in terms of primary jobs created or retained by the development opportunity. Primary jobs are those in such areas as manufacturing, production, warehousing, distribution, or others that create new wealth for the Oregon economy.
[Option #2]
ii.
Demonstrates direct benefits in terms of traded-sector jobs created or retained. Traded-sector has the meaning given in ORS 285A.010. This can be demonstrated by limiting uses to traded-sector industries, or by allowing traded-sector industries to partially mitigate their significant effect while other industries are required to provide full mitigation.
[Note: ORS 285A.010 defines “Traded sector” as industries in which member firms sell their goods or services into markets for which national or international competition exists.]
iii.
Does not allow retail uses; however, a zone that allows limited retail, not to exceed five percent (5%) of the net developable area, is not disqualified from this definition.

[FURTHER DISCUSSION: What is the appropriate regulatory relief for amendments that meet the definition in (a)? Below are two samples from opposite ends of the spectrum.]
[Option #1]
(b)
A local government may accept partial mitigation if the local government determines that the benefits outweigh the negative effects on transportation facilities.

[Option #2]
(b)
A local government may accept partial mitigation only if the local government determines that the benefits outweigh the negative effects on local transportation facilities and the local government receives a written statement from any affected transportation providers that the benefits outweigh the negative effects on their transportation facilities.
(c)
A local governments that proposes to use this section shall coordinate with Business Oregon, DLCD, and all affected transportation providers to allow opportunities for comments on whether the proposed amendment meets the definition of economic development, how it would affect transportation facilities and the adequacy of proposed mitigation. Informal coordination is encouraged throughout the process starting with pre-application meetings. Formal coordination must include notice at least forty-five (45) days prior to the first evidentiary hearing. Notice must include the following:

i. Proposed amendment.

ii. Proposed mitigating actions from section (2) of this rule. 
iii. Analysis and projections of the extent to which the proposed amendment in combination with proposed mitigating actions will fall short of being consistent with the function, capacity, and performance standards of transportation facilities.

iv. Findings showing how the proposed amendment meets the definition of traded-sector economic development in (a).

v. Findings showing that the benefits of the proposed amendment outweigh the negative effects on transportation facilities.

[FURTHER DISCUSSION: How should/could this relate to the SB 766 process that is currently being created? Perhaps anything being certified as a “Regional Significant Site” would automatically qualify for this section?]
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