BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARK WEI ST,

Petitioner, LUBA No. 89-119

VS. FI NAL OPI NI ON
AND ORDER
JACKSON COUNTY,

N N N N N N N N N

Respondent .
Appeal from Jackson County.

Cl audette L. Yost, Medford, filed the petition for
review and argued on behal f of petitioner.

Duane M Schultz, Medford, filed the response brief and
argued on behalf of respondent.

SHERTON, Chief Referee; HOLSTUN, Referee, participated
in the decision.

REMANDED 01/ 12/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the Jackson County Board
of Conm ssioners approving a conditional use permt for a
hunting and fishing preserve and a nonfarm dwelling on
property in the Exclusive Farm Use (EFU) district.
FACTS

The subject property consists of 240 acres. Adj acent
properties are zoned Forest Resource (F-160), Open Space
Reserve (OSR) or EFU. Ot her nearby properties are zoned
Wbodl and Resource (WR), Farm Residential (F-5) or Rural
Resi dential (RR-5). The subject property is within "the
i npacted area of the Blacktail Deer Wnter Range - sensitive
habitat area." Record 10. The U.S. Bureau of Land
Managenent (BLM property adjoining the subject property to
the north is deer and elk winter range - sensitive habitat
area, but is not identified as "inpacted." 1d.

In 1986, the applicant began operating the Rogue W ngs
Hunt Club on the subject property. The applicant also
constructed a third nonfarm dwelling, which is used as a
cl ubhouse and nmanager's residence.! No county approvals or
permts were obtained for these wuses at that tine. On

January 30, 1989, the county planning departnent issued a

1The two other nonfarm dwellings on the subject property were not
subjects of the county conditional use permit proceeding and are not at
issue in this appeal.
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Warning of Violation for the operation of a hunting and
fishing preserve w thout zoning approval, construction of
structures w thout building permts and use of structures
not connected to an adequate sanitation system The
applicant applied for a conditional use permt for a hunting
and fishing preserve shortly thereafter.?2 The proposed
hunti ng and fishing preserve use includes (1) rel ease of pen
rai sed pheasant, partridge, quail and duck for fee hunting,
(2) planting of feed and cover vegetation, and (3) stocking
of farm ponds for fee fishing.

The planning departnment tentatively approved the
application. Surroundi ng residents requested review by the
pl anni ng comm ssi on. After a public hearing, the planning
conmm ssion denied the application. The applicant appeal ed
the planning commssion's decision to the board of
comm ssi oners, which conducted a de novo review. After
additional public hearings and a site view, the board of
conmm ssioners approved the application. This appeal
fol | owed.

FI RST ASSI GNMENT OF ERROR

"Jackson County erred in approving the Rogue W ng
[sic] Hunt Club because the applicant failed to
establish conpliance wth the standards and
criteria of the Jackson County Land Devel opnment

2\Whet her the conditional use permit application includes a third nonfarm
dwelling is an issue raised in this appeal. The application did include a
dog kennel. However, the dog kennel portion of the application was not
approved by the county and is not at issue in this appeal.
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Ordi nance for approval of a conditional use permt
pursuant to Section 260.040."

In this assignment error, petitioner challenges the
county's conpliance with four provisions of the Jackson
County Conprehensive Plan (plan)3 and with Jackson County
Land Devel opment Ordi nance (LDO) 260.040(2). Each challenge
i s addressed separately bel ow.

A Pl an Agricultural Policy 2

Agricultural Policy 2 provides, in relevant part:

"Conflicts bet ween agricul tural and
nonagri cultural land uses shall be mnimzed by
the follow ng:

"A. The county, in cooperation with the cities,
shal | devel op and i npl enment buf fering
techniques on the periphery or [sic] urban
gromt h boundaries which abut agricultural
| and. Buf f eri ng t echni ques shal | be
encouraged on the nonfarm | and.

"x % * % %"
Petitioner argues that although "the obvious intent of
[ Agricul tural] Policy 2 S to mnimze ur ban and

agricultural conflicts, non-farm uses in agricultural area

3petitioner argues that the plan provisions addressed in this assignnent
of error are applicable approval criteria for the subject conditional use
permt because LDO 260.040 provides, in relevant part:

"In order to grant a conditional use pernmt, the County nust
make the foll owi ng findings:

"(1) That the permt would be in conformance with the Jackson
County Conprehensive Plan for the area * * * and the
Conprehensive Plan for the county as a whole."

"x % *x * %"



nmust al so conform to this policy which addr esses
i nconpati ble |land uses.” Petition for Review 9. Petitioner
mai ntains this policy applies to the proposed hunting and
fishing preserve because it is a nonfarm wuse in an
agricul tural ar ea. Petitioner contends the county's
findings do not denonstrate conpliance with Agricultural
Policy 2. Petitioner also contends there is not substanti al
evidence in the whole record to support a determ nation of
conpliance with Agricultural Policy 2.

We agree with petitioner that Agricultural Policy 2A is
obviously intended to address conflicts between agricul tural
|and and abutting urban land on the periphery of urban
growt h boundaries (UGBs). However, we do not agree that
this policy applies to conflicts between farm and nonfarm
uses in agricultural areas renoved from any UGB, which is
the situation involved in this appeal.

Furt her nor e, the plan Inplenmentation Strategy for

Agricultural Policy 2A states as foll ows:

"The [LDO] and other applicable ordinances shall

conform with the above policy. These ordi nances
shoul d prevent the expansion of pockets of rura
and subur ban devel opnent t hat lie wi thin

agricul tural uses."
Through the inplenentation strategy, the county clearly
indicates that the direction to "develop and inplenent
buffering techniques” found in Agricultural Policy 2A is
intended to be carried out t hrough devel opnent of

appropriate LDO or other ordinance provisions. We,
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t herefore, conclude that Agricultural Policy 2A is not an
approval standard for individual |and use actions.

Thi s subassi gnnent of error is denied.

B. Pl an Agricultural Policy 3

Agricul tural Policy 3 provides, in relevant part:

"The county recognizes that the priority use of
farmland shall be for farmuses. At all tinmes in
whi ch non-agricultural uses * * * are proposed on
farm land the applicant shall be required to
provi de substantial and conpelling findings which
docunent that * * * no feasible alternative site
in the area exists which has Iess inpact on
agricultural |and."

The county adopted the following findings relevant to

Agricul tural Policy 3:

"Regarding alternative sites the applicant has
indicated that "If | could find a better piece of
| and for our purposes, | would buy it.' He al so
indicated that the site chosen for his property
was carefully selected to mnimze the inpact on
agricultural | and.

"% * * * *

"Based on the applicant's testinmony at the public
hearing, and the conditions inposed by the Board

in the approval, the Board concluded that the
hunting and fishing preserve operation wll not
t ake addi ti onal | and out of agricul tural
pr oducti on. Conditi ons of approval, which limt

[the hunting season and the types of guns and shot
used, and establish no shooting buffers on the

peri meter of t he subj ect property, ] wi |
adequately mtigate the noise inpacts on the
adj oining properties, and will reduce the inpacts
on agricultural wuses to an acceptable |evel."
Record 7.

Petitioner argues that this policy requires the



applicant to denobnstrate that "alternative sites do not
exi st which would have less inpact on agricultural Iand."
Petition for Review 12. According to petitioner, there is
extensive evidence in the record of adverse inpacts the
proposed use will have on agricultural land in the area.
Petitioner argues that neither the applicant nor the county
provided an inventory of land in the area to docunent
whet her a feasible alternative site for the proposed use
with less inpact on agricultural |and exists. Petitioner
also contends the county's findings of conpliance wth
Agricultural Policy 3 are inadequate and not supported by
substantial evidence in the record.

The county argues that Agricultural Policy 3 is
intended to ensure that farm uses are given priority on
agricultural Iand. The county contends that this policy
does not require an inventory of land to establish that no
feasible alternative sites exist. The county argues that
"logic would dictate it would not be 'feasible' for the
applicant to nove his entire operation to a newy purchased
piece of property in the area sinply to re-establish his
hunting and fishing preserve." Respondent's Brief 6. The
county further argues that the applicant's testinony
i ndi cates that the property was selected to mnim ze inpacts
and that "he would have bought a better piece of land if he
could have found it." 1d.

We agree with petitioner that Agricultural Policy 3



requires the county to find that there are no feasible
alternative sites for the proposed use which would have |ess
i npact on agricultural land.?* This will require either
(1) an analysis of potential alternative sites and a
conparison of the inmpacts on agricultural Iland of the
proposed use at the subject and alternative feasible sites,
or (2) a determ nation that the proposed use at the subject
site wll have no inpacts on agricultural land.®> W do not
believe that this policy applies any differently where the
subject use was begun prior to obtaining county approvals
required at the tine. The county cannot deem al
alternative sites "infeasible" sinply because it would be
difficult for an applicant to nove an inproperly comenced
use.

The county concluded that the proposed use (1) "wll
not take additional |and out of agricultural production,"

and (2) considering conditions inposed mtigating noise

i npacts on adjoining property, wll have an "acceptable
|l evel" of inmpacts on agricultural uses. Record 7. Thi s
conclusion recognizes that there wll be sonme |evel of

4We note that it is clear that Agricultural Policy 3 is a mandatory
approval criterion for conditional use permts for nonfarm uses on farm
| and. In addition to being directed to "applicants" and worded in a
mandatory fashion, its Inplenentation Strategy states:

"Land wuse actions subject to review by applicable County
ordi nances shall neet this policy."

5/f the proposed use woul d have no inmpacts at the subject site, then it
| ogically cannot have | ess inpacts at another site.
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i npacts on agricultural uses on adjoining agricultural |and.
The county's decision does not, however, denpbnstrate that
there are no feasible alternative sites or that the |evel of
i npact on agricultural |and would not be less at a feasible
alternative site and, therefore, does not conmply wth
Agricultural Policy 3.6

Because the county's findings are inadequate to
denonstrate conpliance wth Agricultural Policy 3, no

purpose would be served by reviewng those findings for

evidentiary support in the record. Beck v. Tillamok
County, O LUBA _ (LUBA No. 89-096, January 8, 1990),
slip op 23; DLCD v. Colunbia County, O LUBA _ (LUBA

No. 87-109, March 15, 1988), slip op 7.

Thi s subassi gnnent of error is sustained.

C. Pl an Environnental Quality Policies 1 and 8

Environmental Quality Policies 1 and 8 provide:

"Criteria shal | be devel oped to consi der
environnental inpacts on all discretionary |and
devel opnent actions and to assure conpliance with
applicable state and federal environnental quality

6pursuant to ORS 197.835(9)(b), although the county's findings are
i nadequate, we nmay nevertheless affirm the county's decision, or part of
the decision, if the parties identify evidence in the record which "clearly

supports" the decision. In this instance, petitioner identifies testinony
in the record by neighboring property owners concerning adverse inpacts of
the proposed use on agricultural wuses, especially donestic |I|ivestock

rai sing. The county identifies no other evidence in the record other than
undocunmented testinony by the applicant that he chose the subject property
to minimze inpacts on agricultural land and a statenent that "[i]f | could
find a better piece of |land for our purposes, | would buy it." Record 254.
Thi s evidence does not "clearly support" a determ nation of conpliance with
Agricultural Policy 3.
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st andards. "

"The county shall pronote an environment free from
unnecessary, excessive and offensive noise that
may | eopardize the health, safety, and welfare of
county citizens."

Petitioner argues that the goal of the plan's
Environmental Quality elenent is "to ensure and inprove the
quality of the natural environnment and resources in a
responsi bl e manner." Petition for Review 12. Petitioner
observes that the plan "notes that "man is the only creature
capable of significantly degrading the natural environnent,'
and 'the very nature of man's demands on natural resources
has created a continued decline in the quality of the
environnent.'" Petition for Review 13. Petitioner argues
t hat because noise can degrade the quality of life, the
Departnment of Environnental Quality (DEQ has issued noise
regul ati ons. Petitioner describes DEQ noise regulations
whi ch he argues are applicable to the proposed use.

Petitioner's argunent fails to explain what petitioner
thinks is wong wth the county's interpretation or
application of Environnental Quality Policies 1 and 8.
Petitioner does not explain why he considers the county's
findi ngs inadequate. Petitioner does not argue that the
findings are not supported by substantial evidence in the
record. It is not our function to make petitioner's

argunments for petitioner. Deschutes Devel opnent V.

Deschutes County, 5 Or LUBA 218, 220 (1982).
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Thi s subassi gnnent of error is denied.

D. Pl an Natural and Hi storic Resources El enent

Petitioner points out the county's decision finds that
"the subject property is within the inpacted area of the
Bl acktail Deer Wnter Range - sensitive habitat area.”
Record 10. Petitioner argues that it is clear from the
record that the subject property is "a part of the limted
remai ning winter habitats for deer and el k." Petition for
Revi ew 19. Petitioner asserts that the applicant's
testinony denonstrates that the subject property is used by
wi ntering deer and elk. Petitioner argues that "[a]s a
natural resource, the deer and elk range are required to be
protected,” citing "Natural and Hi storic Resource Elenent
and [LDO] 280.110(3)E." Petition for Review 19. Petitioner
contends that the record does not support a determ nation
that inpacts on deer and elk wntering on the subject
property will be mtigated.

As best we can determ ne, petitioner argues under this
subassi gnnment that the county's decision does not adequately
mtigate inmpacts on deer and elk wintering on the subject
property. However, petitioner does not explain what
provi sion of the plan Natural and Historic Resources El enent

or LDO 280.110(3)(E)7 requires the county to determne, in

7LDO Section 280.110 establishes provisions governing county designation
and regul ation of "Areas of Special Concern" (ASCs). LDO 280.110(3) lists
ASCs designated at the tinme of the adoption of LDO 280. 110.
LDO 280.110(3)(E), cited by petitioner, is ASC-82-3, which is described as
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approving a conditional use permt for the subject use, that

i npacts on deer and elk wintering on the subject property

wll be mtigated. W will not nmake petitioner's argunment
for petitioner. Deschut es Devel opment v. Deschutes County,
supr a.

Thi s assignnment of error is denied.

E.  LDO 260.040(2)

LDO 260. 040 establishes standards and criteria for
county action on conditional use permt applications.
LDO 260. 040( 2) requires the county to determne the
fol |l ow ng:

"That the |ocation, size, design, and operating
characteristics of +the proposed use wll have
m ni mal adverse inpact on the liveability, value,
or appropriate devel opnment of abutting properties
and the surrounding area."”

1. Property Val ues

The county's findings addressing the inpact of the

proposed use on the value of neighboring properties are as

including "all Jlands on which developnment wll affect survival of
wildlife." LDO 280.110(3)(E)(i) provides that such lands are (1) those
identified as sensitive fish and wildlife habitat on maps prepared by the
Department of Fish and Wldlife (ODFW and approved by the county board or,
(2) in the absence of such approved ODFW maps, all lands in certain zones
(including EFU) which are shown on certain maps in the Natural and Hi storic
Resources El enent, except when "ODFW i ndicates that the winter range is not
critical to survival of the species or that existing devel opnent or
partitioning have already adversely inpacted habitat to the extent that
habitat is no |longer available." LDO 280.110(3)(E)(ii) establishes several
approval standards for "any land use action subject to review under this
section." Petitioner does not denonstrate that the subject property is
part of ASC-82-3, explain why the proposed |and use action is subject to
revi ew under LDO 280.110(3)(E)(ii) or explain why he believes the county's
decision violated the standards of that provision.
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foll ows:

"* * * Jetters from real estate brokers were
subm tted which indicated that property values on
adjoining and surrounding properties would be
reduced if the Hunting Preserve was approved on
t he subject property.

"k *x * * *

"Based on the testinony provi ded by [the
applicant], that hunting and fishing preserves in
ot her areas of Oregon have actually increased the
value of the preserve and adjoining properties,
the Board [of Conm ssioners] finds that the
preserve operation nmay not adversely inpact the
val ue of adjoining properties.

"The Board finds that the proposal for both the
hunting and fishing preserve, as well as the third
nonfarm dwel ling, as conditioned herein, will not
adversely inmpact the * * * value * * * of abutting
properties and the surrounding area. * * *"
Record 16.

Petitioner argues that the record does not contain
substantial evidence to support a county finding that the
proposed use would have mninmal inmpact on property val ues,
as is required by LDO 260.040(2). Petitioner argues that
the county based its determ nation solely on unsupported
testimony of the applicant which has no basis in fact.
Petitioner contends that the applicant's testinony was
directly rebutted by the testinony of neighboring property
owners and the expert testinmony of area realtors that
property values would be substantially affected by the
proposed hunting club. Record 128, 129, 156, 176.
Petitioner cites additional supportive testinony at Record
123, 130-131, 136, 144.
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The county argues that the letters petitioner describes
as "expert" testinony are of little wevidentiary value
because they consist of personal opinions, with no data
supplying the foundation for those opinions. The county
argues that petitioner sinply disagrees with the weight
given to this testinony by the board of conm ssioners.
According to the county, this is not a basis upon which LUBA
can reverse or remand the county's deci sion.

The county also contends that LUBA has previously held
that LDO 260.040(2) provides the county wth considerable
di scretion in deciding whether a proposed use will have nore
than a "m niml inpact"” on surrounding properties, and that
LUBA cannot substitute its judgment for the county's on
matters of or di nance i nterpretation, provi ded t he

interpretation is reasonable. Valley View Nursery v.

Jackson County, 15 Or LUBA 591, 598 (1987).8 The county

argues that our previous ruling is equally applicable to
this appeal.
Substantial evidence is evidence a reasonable person

would rely on in reaching a decision. City of Portland v.

Bureau of Labor and Ind., 298 O 104, 119, 690 P2d 475

(1984); Bay v. State Board of Education, 233 O 601, 605,

378 P2d 558 (1974); Braidwod v. City of Portland, 24 Or App

8But see MCoy v. Linn County, 90 O App 271, 275-276, 752 P2d 323
(1988) (nmeaning of local legislation is question of |aw which LUBA nust
deci de) .
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477, 480, 546 P2d 777 (1976). In determ ning whether
evidence is substantial, LUBA nust consider the evidence in
the whole record, both that which supports and that which
detracts from t he chal | enged deci si on.

ORS 197.837(7)(a)(C; Younger v. City of Portland, 305 O

346, 356, 752 P2d 262 (1988).

In this case, although the county's decision states
that the decision is based on the testinmony of the
applicant, neither the county nor petitioner has cited, in
their briefs or in the decision, where in the record that
testi nony can be found. W will not search the record for
the applicant's testinmony on this point. Thus, we find that
the relevant evidence in the record cited by the parties

consists of the foll ow ng:

(1) A letter from a Medford real estate broker
who was not able to sell a 10 acre property
adj acent to the Jackson County Sports Park.
The broker states that the proposed use "in a
[sic] area of 5 acre zoning would really
depreciate the value of all the properties in
t he area. Probably up to 40% of the present
val ue."?® Record 129.

(2) A letter from a r eal estate br oker
"specializing in the Upper Rogue Area,"” which

SWe agree with the county that this and the following letter by real
estate brokers express personal opinions. However, that does not nean that
the letters have no evidentiary val ue. The county also argues that this
| etter should not be given weight because the Jackson County Sports Park
referred to in the letter is a different and nore intense type of use than
the use proposed in this case. However, the county's argunent appears to
rely on information concerning the Sports Park which is not in the record.
Qur reviewis limted to the record. ORS 197.830(13)(a).
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states "[i]f the nearby gun club is in fact
shooting guns wearly in the norning and
di srupting peace and quiet, then this would
af fect your value of your property.” Recor d
156.

(3) Letters from neighboring property owners
stating they checked with realtors and were
informed that the proposed hunting club would
adversely affect their property val ues.
Record 131, 144, 176.

(4) A letter from a neighboring property owner
stating that the "hunt club has had a mgjor

[ adver se] inpact on nmy property value."
Record 136.
The LDO does not define "mnimal" adverse inpact.
However, "mnimal" is a word in common usage, and Webster's
Third New International Di ctionary defi nes It as

"constituting the |east possible in size, nunber or degree”
or "extrenmely mnute.” The evidence summarized above
indicates that the proposed use could have an appreciable
adverse inpact on surrounding property values. In the
absence of contrary evidence, we conclude that the evidence
summari zed above is not evidence upon which a reasonable
person woul d base a determ nation that the proposed use w ||
have "m ni mal adverse inpact” on the value of abutting and
surroundi ng properties.
Thi s subassignnent of error is sustained.

2. Livability

The county's findings addressing the inpact of the
proposed use on the livability of neighboring properties are

as follows:
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"Testinmony at the public hearing indicated that
the traffic and noise from the Hunting Preserve
operation have had an adverse inmpact on the
livability of the surrounding area. Testinony did
not find any such inpacts from the third nonfarm
dwel i ng.

"k *x * * *

The Board finds that the hunting activities on the

preserve wi || have I npacts on adj oi ni ng
resi dences, but that with the conditions included
in this approval, the inpacts wll be no greater

t han customary and normal inpacts created by other
area residents hunting on their own property. The

Board finds that the hunting will only be a
seasonal activity, occurring for only seven nonths
of the vyear, and that conditions have been
included in this approval which limt t he

operation to mtigate inmpacts on the nei ghborhood.

"k *x * * *

""The Board finds that the proposal for both the
hunting and fishing preserve, as well as the third
nonfarm dwel ling, as conditioned herein, wll not
adversely inpact the livability * * * of abutting
properties and the surrounding area. * * *"
Record 16.

Petitioner argues that the above-quoted county findings
are not supported by substantial evidence in the record.
Petitioner argues that he and other neighbors of the hunt
club presented a great deal of reliable witten and verba
testi nony, based on their experiences since the hunt club
began operating in 1986, that the hunt club has caused
substantial adverse inpacts on the Ilivability of their
properties. Petitioner provides 20 citations to evidence in
the record on this issue. Petitioner argues that the

findings should have responded to this evidence of inpacts
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on livability. Petitioner further argues the county
i nproperly shifted the burden of proof to petitioner to
denonstrate that the hunt club would cause substanti al
adverse inpacts on livability, rather than requiring the
applicant to prove there would be no such i npacts.

The county does not respond directly to this argunent
by petitioner in its response to petitioner's allegation of
failure to conply with LDO 260.040(2). However, el sewhere
in the county's brief, it cites testinony by the applicant
that no violation of state or federal noise standards occurs
on the subject property and that, when contacted by the
county, DEQ had no comment on the proposed use. Record 43,
87. The county also points out that the board of
comm ssioners conducted a site visit which included test
shooting, in order to evaluate noise inpacts. Record 38.

The evidence petitioner cites in the record includes
testimony by owners of adjoining and nei ghboring properties
that the proposed hunting club will adversely inpact the
livability of their properties due to noise (Record 59, 123,
131, 134, 144, 153, 159, 160, 172, 175, 180, 181), traffic
(Record 131, 153, 180, 181), fire hazard (Record 173, 176,
180, 181), threats to safety (Record 123, 131, 134, 137
141, 158, 160, 180, 181, 183), effects on pets and donestic
animls (Record 55, 60, 74, 131, 135, 137, 139, 158, 173,
180, 181, 183) and trespass (Record 74, 137, 160, 180, 181,

184). At least sone of these letters state the testinony is
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based on actual experiences with the hunt club as it has
operated since 1986 and, therefore, cannot be dism ssed as
merely expressing specul ative fears.

W have said on nunerous occasions that a | ocal
governnent nust address in its findings relevant issues
which are raised by evidence presented to it in its

proceedi ngs. City of Wod Village v. Portland Metro Area

LGBC, 48 O App 79, 87, 616 P2d 528 (1980); Hillcrest
Vineyard v. Bd. of Comm Douglas Co., 45 Or App 285, 293

608 P2d 201 (1980); MConnell v. City of Wst Linn,

O LUBA ___ (LUBA No. 88-111, March 14, 1989), slip op 20.
In this case, with the exception of stating that there was
testinmony at the public hearing concerning noise and traffic
i npacts, the county's findings fail to address any of the
rel evant issues concerning adverse inpacts on livability

rai sed by the evidence described above. 10

10The <county identifies evidence in the record to support its
determination of conpliance with LDO 260.040(2) with regard to noise
i mpacts. However, the only evidence cited is unsupported testinony by the
applicant that current use of his property conplies with state and federal
noi se standards and a | ack of comrent on the proposed use by DEQ Although
the county cites evidence in the record that the board of conm ssioners
conducted a site view involving noise testing, the county does not cite
evi dence establishing the results of those tests. Considered together with
the evidence of adverse inpacts of noise on Ilivability identified by
petitioner, we do not find that the wevidence "clearly supports" a
determi nation of conpliance with LDO 260.040(2) with regard to the inpacts
of noise on livability. See. ORS 197.835(9)(b).

Furthernore, since the parties cite no evidence in the record which
supports a determination that the proposed use will have only a m ninal
adverse inpact on the livability of surrounding properties with regard to
traffic, fire hazard, safety, effects on animals and trespass, the evidence
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Thi s subassi gnnent of error is sustained.
The first assignnent of error is sustained, in part.

SECOND ASSI GNVENT OF ERROR

"Approval of a third nonfarm dwelling on the hunt
club property violates Section 218.020 and 218. 010
of the [LDQ."

Petitioner's argunment under this assignnment of error,

inits entirety, consists of the follow ng:

"Applicant failed to apply for a permt for the

third nonfarm dwelling. Permts are required to
conformto Section 218.120, Standards for Approval
of a Nonfarm Dwelling and Parcel. Record at 238.

Further, no public hearing was held on this issue
and [it] was not before the County. The Board
found the Nonfarm dwelling conpatible with the
Jackson County Conprehensive Plan. However, there
| acks substantial evidence on this issue in the
record. Record at 014-015."

We have considerable difficulty in conprehending
petitioner's argunent. The assignnment of error itself
al l eges violation of LDO 218.010 (EFU zone purpose section)
and 218.020 (statenent that farm or nonfarm partitions,
conditional uses and nonfarm dwellings nust be consistent
with the agricultural land policy of ORS 215.243). However,
petitioner's argunent does not nention these sections or
explain why they are violated by the county's deci sion.

As best we can determne, the conplaint made in the
first part of petitioner's argument is that neither the

application nor the county's notices of hearing specifically

identified in the record also fails to "clearly support" such a
determination with regard to these inpacts.
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stated that the proposed conditional use included a third
nonfarm dwel | i ng. Petitioner cites LDO 218.120 (Standards
for Approval of a Nonfarm Dwelling and Parcel), but does not
argue how the county violated this provision.1l Wthout a
showi ng that an applicable legal criterion or standard has
been violated by the county's decision, we cannot grant

relief. Sel | wod Harbor Condo Assoc. v. City of Portland

_ O LUBA __ (LUBA No. 87-079 and 87-080, April 1, 1989),
slip op 8; Lane County School District 71 v. Lane County, 15

O LUBA 150, 153 (1986).12

The second part of petitioner's argunent alleges the
county's determnation that the proposed third nonfarm
dwelling complies wth the plan is not supported by
substantial evidence in the record. The findings at
Record 14-15, cited by petitioner, address the conpliance of
the third nonfarm dwelling wth LDO 218.120(1) and
LDO 218. 020. They i ncl ude a statenent t hat pl an
Agricultural Policy 3 is inplemented by LDO 218.120(1)(C),

1lwe note that LDO 218.120 states that it applies to a "first nonfarm
dwelling." Subsection (12) of LDO 218.040 (Conditional Uses) lists as a
conditional use "an additional nonfarmdwelling.” LDO 218.040(12) provides
that such additional nonfarm dwellings nust satisfy the approval criteria
of LDO 218.120(1), but does not require that applications for additional
nonfarm dwel | i ngs be processed according to the procedural requirements of
LDO 218. 120(2).

12We further note that if petitioner is arguing the county failed to
foll ow applicable procedural requirenents, under ORS 197.835(7)(a)(B), we
can only remand the county's decision for such an error if petitioner
denonstrates that his substantial rights were prejudiced. Petitioner nakes
no such claimor denonstration.

21



and a finding of conpliance with those standards. W,
therefore, interpret petitioner's argunent as challenging
the evidentiary support for the county's determ nation that
t he pr oposed third nonfarm dwelling compl i es W th
Agricul tural Policy 3.

We previously determned that Agricultural Policy 3 is
a mandat ory approval standard for conditional use permts in
the EFU zone. See n 4, supra. Nei t her party cites any
evidence in the record to support a determ nation that the
proposed third nonfarm dwelling conplies with Agricultural
Policy 3.

The second assi gnnment of error is sustained, in part.

THI RD ASSI GNMENT OF ERROR

"Jackson County erred for failure to define the
criteria for a hunting and fishing preserve and
thereby correctly apply a standard to deterni ne
whet her the Rogue W ngs Hunt Club is a conditional
use in Jackson County Exclusive Farm Use Zone."

Petitioner asserts that the LDO does not define the
term "hunting and fishing preserve." Petitioner offers
dictionary definitions for "hunting" and "preserve," and
argues that "[w] hether a 'shooting club' which raises
donmestic birds and rel eases them for hunters who do not have
to "hunt' their ganme applies to the Rogue Wngs Hunt Club
cannot be determned wthout <criteria set out by the
County. " Petition for Review 20. Petitioner also argues
that the proposed use is a "mpjor commercial enterprise

[which] is not common practice in this area." 1d.
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As best we can determ ne, petitioner is arguing that
the county cannot determ ne whether the proposed use is a
"hunting and fishing preserve,”" as listed in LDO 218.040(3),
w thout first adopting criteria defining what a "hunting and
fishing preserve" is. However, petitioner does not explain
t he source or nature of any such legal requirenent for the
adoption of criteria. It is not our function to make
petitioner's argunment s for petitioner. Deschut es

Devel opment v. Deschutes County, supra.

The third assignnment of error is denied.

The county's decision is remanded.
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