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Appeal from City of Beaverton.

Keith L. Walker, Tigard, filed the petition for review
and argued on behalf of petitioners.

Panela J. Beery, Beaverton, filed a response brief and
argued on behalf of respondent.

Timothy V. Rams, Portland, filed a response brief and



argued on behalf of intervenor-respondent Portland Fixture
Limted Partnership. Wth him on the brief was O Donnell,
Ram s, Elliott and Crew.

Jeffrey L. Kleinman, Portland, filed a response brief
and argued on behalf of intervenors-respondent Farrar, et
al .

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RMED 02/ 01/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal two city ordinances, one anending
the city's zoning map designation and one anending the
conprehensi ve plan map designation, for 3.82 acres of |and.

MOTI ONS TO | NTERVENE

Bert Farrar, Larry Bauer, Moises Hernandez, Henry Hsu,
Marian Hsu, Helen Ml ander, Audrey Nurm , George Nurm
Di ane Stephenson, Carol Trommer, Herb Trommer, Susan
Frani ch, Paul Franich, Florence Sorensen, Ken Leahy, Bruce
Peterson, and Anne Thistlethwaite and Portland Fixture
Limted Partnership nove to intervene on the side of
respondent. There is no opposition to the notions, and they
are all owed.

FACTS

On February 15, 1989, intervenor-respondent Portl and
Fi xture Limted Partnership (intervenor) requested that the
plan and zoning map designations for 3.82 acres of a 9.86
acre parcel be changed from Single Famly Residential (R-7)
to Community Service Commercial (CS) to allow construction
of a shopping center, Miurray Crossing Phase II. The entire
9.86 acre parcel (subject parcel) is currently planned and
zoned R-7. The subject parcel is located west of Mirray
Boul evard, at the intersection of Murray and Allen
Boul evards. The subject parcel is bounded on the north and

west by property planned and zoned R-7 and devel oped wth



single famly houses. Murray Crossing Phase | adjoins the
property on the east.

City planning staff recomended 3.08 acres of the
subj ect parcel be rezoned and replanned CS, but recomended
that .74 acres be planned and zoned O fice Commercial (0OC)
rat her than CS. The planning staff's recommendation that
the .74 acres be planned and zoned OC rather than CS was
based on the staff's view that the office uses allowed in
the OC zone were less intensive, would have less of an
i npact on adjoining residential uses and would "allow a
transition between residential and commerci al uses. "1
Record 25.

Three public hearings on the proposal were held before
the city planning comm ssion, which voted to recommend to
the city council that the application be denied.

After the public hearing before the city council was
cl osed, a nmtion was nmade to accept t he planning
conm ssion's recomendati on and deny the application. Thi s
motion failed on a two-two vote, the mayor abstaining. The
mayor then disclosed contacts he had with the applicant that
he had not disclosed earlier in the proceeding, and also

disclosed that there were individuals supporting the

1The city council adopted the planning staff report as findings in
support of its decision. Record 1, 9.
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application who had supported him in previous elections.?
Fol | ow ng these discl osures, the mayor invited objections to
his participation in a decision on the appplication. No one
objected to the mayor's participation. Thereafter a notion
was made to approve the application. This notion passed on
a three-two vote, with the mayor voting in the majority.

As approved by the city council in accordance with the
pl anning staff recomendation, 3.08 acres were planned and
zoned CS, .74 acres were planned and zoned OC, and 6.04
acres renmai ned planned and zoned R-7. In addition, a nunber
of conditions were inposed, including conditions requiring
that the applicant deed .35 acres to adjoining residential
property owners to the north as a buffer and dedicate 3.57
acres as public open space.3

Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"The City Council commtted error in the rezoning
of the subject property in that this rezoning
allows a Community Service District (CS zone) to
directly abut a residential zone designated RY
and, thus, is in violation of the Conprehensive
Plan for the City of Beaverton and the Devel opnment
Code of the City of Beaverton and in contravention

2\\¢ discuss petitioners' allegations concerning bias and ex parte
contacts under the third assignment of error

3ther conditions required installation of plantings, walls and fences
shown on the site plan, limted building heights, prohibited vehicular
access around the rear of buildings, inposed a 20 foot building setback
and required that the design guidelines in the applicant's covenants,
conditions and restrictions be recorded and adj oi ni ng property associ ati ons
be made a party to the covenants, conditions and restrictions.
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of ORS 197. 835( 2), ORS 197.835(3), ORS
197.835(8) (a) (D), and ORS 197.835(8)(b)."

Petitioners contend the plan and zoning map anmendnents
adopted by the city nust conformto the conprehensive plan.

Petitioners are correct. South of Sunnyside Nei ghborhood v.

Cl ackamas Co. Comm , 280 Or 3, 13, 569 P2d 1063 (1977); Allm

v. Polk County, 13 O LUBA 257 (1985); Watt v. City of

Cannon Beach, 10 Or LUBA 217 (1984); ORS 197.835(4), (5)(a)

and (6). Nei t her respondent nor intervenors-respondent
di spute this point.

Petitioners argue the plan makes it clear that CS zones
may not abut R-7 zones. In support of this argunent,
petitioners quote the plan's description of the CS District
and a portion of the plan's narrative concerning conmerci al
| and uses generally. Petitioners also quote plan objectives
and policies applicable to all comercial districts as well
as policies applicable to the CS District specifically.
Petitioners then attach the entire "Residential Areas" and
"Commercial Land Uses" chapters of the plan.

Al t hough petitioners quote extensively from the plan,
they do not address any of the quoted plan provisions in
their argunents. I nstead, petitioners claim it is clear
from the quoted plan provisions that it is inappropriate to
take an action that results in CS planned and zoned property
being |ocated adjacent to R-7 planned and zoned property.

Citing Fasano v. Washington County Comm, 264 Or 574, 584

P2d 23 (1973), petitioners contend the applicant's burden in
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this case is particularly severe in view of the drastic
difference between the uses allowed in the CS and OC zones
and the R-7 zone.

We understand petitioners' first assignnment of error to
claimthe quoted plan provisions either prohibit |ocation of
CS planned and zoned property adjacent to R-7 planned and
zoned property or discourage such action and, therefore,
require findings justifying a decision to do so. However,
we di sagree that the quoted plan provisions include such a
prohi bition or requirenent. It is clear that none of the
quoted plan provisions prohibit adjoining CS and R-7
desi gnated property.“4 Al t hough sone of the quoted plan
provi si ons express concern regarding the conpatibility of
commercial and residential wuses, abutting commercial and
residential designated property is not prohibited, and the
quot ed provisions do not require specific justification for
adjoining CS and R-7 designations. | nstead, the approach
the plan appears to take is to inpose requirenents to
mtigate inpacts which may be generated by the proximty of
commercial and residential uses.

Respondent goes on to point out the city adopted nine

4'n fact, as respondent notes, several of the plan provisions
specifically envision location of comercial uses in residential areas.
O her policies state |andscaping, screening, setback and other requirenents
should be inmposed on comercial uses and areas, presumably to mitigate
possi bl e adverse inpacts, and respondent notes such requirenents were
i nposed on the applicant in this case. Petitioners do not challenge the
adequacy of these conditions to address the plan policies.
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pages of findings identifying and explaining how the
application conplies with plan requirenents. In view of the
detailed findings adopted by the city, respondent contends
it is inappropriate for petitioners in this case to quote
| arge sections of the plan and invite this Board to supply
| egal arguments explaining why the quoted plan provisions
are vi ol at ed.

We agree with respondent. W have consistently refused
to supply argunents that are not included in the petition
for review or to specul ate whether approval standards are

vi ol ated. > Dickas v. City of Beaverton, O LUBA

(LUBA No. 87-086, April 11, 1988), slip op 10-11, aff'd 92
O App 168 (1988); Marshall v. City of Eugene, 16 O LUBA

206, 210 (1987); Deschutes Devel opnent v. Deschutes County,

5 O LUBA 218, 270 (1982). The only legal argunent fairly
presented in the first assignnent of error is that the
quot ed pl an provisions prohibit or disfavor adjoining CS and

R-7 zoning districts. We reject that argunent above. We

SQur responsibility is to review |and use decisions "consistently with
sound principles governing judicial review" ORS 197. 805. Qur rules
require that petitioners set forth assignnments of error and | egal argunent
in their petition for review OAR 661-10-030(3)(d). The purposes for
requiring that petitioners set forth their legal argunments in the petition
for review are (1) to allow respondent an opportunity to respond to those
argunments in the respondent's brief and (2) to allow this Board to
understand the issues and argunents on both sides of the issues. Nei t her
of these purposes are furthered where |legal theories that mnight be raised
under the applicable standards, but are not developed in the petition for
review, are supplied by the Board.



decline to speculate whether the quoted plan provisions
m ght present bases for other |egal argunents not presented
in the petition for review

The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"The City Council commtted error in the rezoning
of the subject property as there was insufficient
public "need" shown for this parti cul ar
devel opnent as required by the Conprehensive Plan
for the City of Beaverton and the Devel opnent Code
of the City of Beaverton and in contravention of
ORS 197.835(2), ORS 197.835(3),
ORS 197.835(8)(a) (0, ORS 197.835(8)(a) (D), and
ORS 197.835(8)(b)."

The city's plan includes the followng policy
applicable to all comrercial districts:

"Zoning for additional or expanded comerci al
center areas should be allocated on a basis of
apparent need and this need should be supported by
current mar ket anal ysi s submtted by t he
applicant.”™ Plan I1-C-5, Policy I.

Al'l parties agree "need" is an approval criterion for the
chal | enged decisions. The city found that the applicant had
not denonstrated there was a need for nore than 3.82 acres
of comrercially designated property, as the applicant
cl ai med, but found the applicant had shown a need for the
3.82 acres for which commercial plan and zoni ng desi gnations
wer e requested. In rejecting a higher acreage figure, the
city found it had questions about how nmuch weight to give to
conpeting sites. On the basis that the applicant had

denmonstr at ed a need for 3.82 acres of addi ti onal



commercially designated property, the city found the "need"
criterion was net. The city's finding relies upon a market
study and public need analysis (market study) submtted by
the applicant. Record 68-112.

Petitioners point to testinony by opponents that (1)
the expected capture rate of business used in the nmarket
study is inflated, (2) the trade area used in the market
study is too small and does not include sone nearby shopping
centers,® and (3) sonme nearby shopping centers (including
Murray Crossing Phase 1, Hyland Hills, Mirrayhill, and
Summer crest Pl aza) have high vacancy rates.”’

As intervenors correctly note, the petitioners do not
clearly identify their legal theory under this assignnment of
error. However, we believe petitioner's argunents, read as
a whole, make it reasonably clear that petitioners contend
the cited testinony by the opponents is sufficient to render
the evidence the city relied upon, i.e. the market study,
i nadequate to constitute substantial evidence in support of

the city's determnation that the "need" criterion is net.

6petitioners identify Summercrest Plaza and Murrayhill as inproperly
excluded fromthe trade area. Miurrayhill is identified in the market study
as "Qutside Trade Area" and Sumercrest Plaza is identified as "On
Peri phery of Trade Area.” Record 94.

“Petitioners' first and second points are made only in the petitioners'
statenent of facts. In argunment under the second assignnent of error,
petitioners only argue the city failed to accord appropriate weight to
vacancy rates in nearby shopping centers. Petitioners allege vacancy rates
of 60% for Summercrest Plaza and Murrayhill, 28% for Highland Hills, and
30% for Murray Crossing Phase |I.
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See Younger v. City of Portland, 305 Or 346, 359, 752 P2d

262 (1988). We understand petitioners' second assignnent of
error to be a substantial evidence challenge.?8 ORS
197.835(7)(a) (C).

The only citation to the record provided by any of the
parties concerning the opponents' testinony is provided by
i ntervenor. I ntervenor's Brief 3. The m nutes of the May
15, 1989 city council neeting show petitioner WMary Dancer
"reviewed statistics concerning capture rates," noted nearby
busi nesses had gone out of business, and "said the applicant
had probably inflated their [sic] capture rate by at | east
50% " Record 316. Petitioner Dancer went on to argue that
the trade area used in the market study is too small and
i nproperly excl udes ot her near by shoppi ng centers.

Petitioner Dancer then stated the vacancy rates in nearby

shopping centers, noted previously in this opinion. See n
7, supra.

W agree with respondent and intervenor that this
evidence is not sufficient to wundermne the reasonably
detailed market study relied upon by the city. The mar ket
study defines a market area, identifies shopping centers
wthin and outside that market area, and includes the
assunptions that led to its conclusion that there is a need

for nore commercially planned and zoned |and than the 3.82

8Petitioners do not challenge the adequacy of the city's findings
addressing the need criterion.
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acres proposed.

There is no way to tell fromthe portions of the record
to which we are cited why petitioner Dancer believed the
capture rate was inflated, the trade area was too small,
shoppi ng centers wer e i nproperly excl uded from
consi deration, or how she arrived at the vacancy rates she
cited.® In addition, petitioners do not attenpt in their
brief to explain why the cited evidence undercuts the nmarket
study or the assunptions on which it is based, other than to
suggest that the existence of shopping centers wth
vacancies shows there cannot be a need for additional
commercially pl anned and zoned | and. I n t hese
ci rcunstances, we conclude the market study is evidence a
reasonabl e person would rely upon to determne there is a
need for 3.82 additional acres of comercially planned and
zoned | and.

The second assi gnnent of error is denied.

THI RD ASSI GNMENT OF ERROR

"The City Council commtted error in the rezoning
of the subject property as they failed to follow
the procedures applicable to the matter before it
in a manner that prejudiced the substantial rights
of petitioners in refusing to allow rebuttal

argument by petitioners, in refusing to allow
consideration of alternative but conformng RY
zone uses, in refusing to follow guidelines

established for the hearing, and by the Muyor's

9The applicant's consul tant disputed petitioner Dancer's claims. Record
326, 333; Respondent's Brief App 1-14 (partial transcript of My 14, 1989
publ i c hearing).
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bias and ex parte contacts in violation of ORS
197.835(8)(a)(B) and ORS 197.835(12)."

Before considering petitioners' argunments under this
assignment of error, we first consider an issue raised by
respondent and intervenors concerning the ©petitioners
submttal, at oral argunment, of partial transcripts of the
May 22, 1989 city council neeting. At that neeting, the
city council adopted the ordinances challenged in this
pr oceedi ng. Prior to the city council's action, several of
the petitioners testified that the city should reconsider
the action it took at the conclusion of the My 15, 1989
public hearing. Respondent and intervenors object to our
consideration of the partial transcripts submtted by
petitioners.

The record filed by the city in this proceeding
i ncludes mnutes of the My 22, 1989 city council neeting,
but does not include transcripts of that neeting. Qur rules
do not require the city to submt verbatim transcripts of
its hearings as part of the record. OAR 661-10-025(1)(c).
Petitioners filed no objection to the conpleteness or
accuracy of the mnutes provided by the city. See OAR 661-
10-026(2)(c).

Al t hough we do not require verbatim transcripts, it is
this Board's practice to allow parties to prepare partial or
conplete transcripts of |ocal hearings and to attach those
transcripts to their briefs, subject to the right of other

parties to object to their accuracy or context. Sunbur st
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Honeowners Association v. City of West Linn, O LUBA

(LUBA No. 89-130, January 26, 1990), slip op 15-16, n 10;
Hammack v. Washi ngton County, 16 Or LUBA 75, 99, n 2, aff'd

89 O App 40 (1987). However, in this case petitioners did
not attach the disputed partial transcripts to their
petition for review, and, t herefore, respondent and
intervenors did not have an opportunity to contest either
t he accuracy or context of these partial transcripts before
oral argunent in this matter.

If we were to allow partial transcripts to be submtted
for the first tinme at oral argunent, there would be a
significant possibility of delay to allow other parties to
object or prepare partial transcripts of their own. We
believe allowi ng such action would be inconsistent with our
statutory charge to decide cases quickly, observing "sound
principles of judicial review" ORS 197. 805. This is
particularly the case where, as here, petitioners offer no
explanation for why they could not have submtted the
partial transcripts earlier. W do not consider the parti al
transcripts submtted by petitioners in reaching our

decision in this matter. 10

10We note that respondent did attach partial transcripts of portions of
the local proceedings to its brief. Qur view of the partial transcripts
subnmitted by petitioners mght be different if they were subnitted to
correct or place in context the partial transcripts submtted by
respondent . However, petitioners do not argue their partial transcripts
were subnmitted for that purpose.
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A. Refusal to Allow Surrebutta

Petitioners contend that at the My 15, 1989 city
council hearing the applicant presented approximtely one
m nute of testinony concerning public need. Fol |l owm ng the
opponents' testinony that there was no need for additional
commercial land, petitioners argue "the applicant spent
eighteen mnutes of * * * rebuttal tine msstating,
m squoting and presenting new nmaterial and exhibits."
Petition for Review 32. Petitioners contend that although
they were promsed the right to rebut new evidence at the
begi nning of the hearing, and were prepared to do so, they
were inmproperly denied an opportunity for rebuttal.

Under the rules adopted by the city council for conduct
of heari ngs, proponents and opponents in land use

proceedings are entitled to present rebuttal evidence as

fol | ows:
"* * * The presiding officer shall allow the
proponent to offer rebuttal evidence and testinony
and, if provided, allow the opponent or other
interested party to rebut the new evidence or
testinmony offered by proponent's rebuttal.” City
Counci | Rul es of Procedure 2.11.020(QG)(6)(h);

Respondent's Brief Exhibit C-21.
We under stand the above quoted rule to provide opponents the
opportunity to submt rebuttal evidence only if the
proponent offers new evidence or new evidentiary testinony
during the proponent's rebuttal. As long as the proponent
[imts rebuttal to argunent (i.e. non evidentiary testinony)

concerning evidence already in the record, opponents are not
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entitled to submt surrebuttal testinony. See Urquhart .

LCOG and City of Eugene, 14 Or LUBA 335, 339 (1986) ("right

to present and rebut evidence does not include the right to
have the final word * * *"), We believe the city's
limtation on opponents' right of rebuttal is consistent

with Fasano v. Washington County, supra, which recognizes

only parties' rights to rebut evidence.

Respondent contends the opponents testified for over
four hours before the planning comm ssion and presented
|l engthy testinony before the city council. Respondent
correctly notes that, wunder the <city's procedures, the
evi dence submtted to the planning comm ssion is also before
the city council. Therefore, it is the entire record
(including the record before the planning comm ssion) that
must be considered to determ ne whether new evidence has
been submtted, requiring an opportunity for rebuttal.
Respondent argues no new evidence was submtted during the
proponent's rebuttal, and the city correctly found that the
opponents had no right to further rebuttal under the city's
rul es.

If the city inproperly denied the opponents an
opportunity to rebut new evidence, the error wuld be
procedur al . W are enpowered to reverse or remand for
procedural errors, only if a party's substantial rights are
prej udi ced. ORS 197.835(7)(a)(B). Wher e, as here,

petitioners make no attenpt to identify the evidence they
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believe is new evidence, we cannot tell whether the city
erred in determning that no new evidence was submtted
during the proponent's rebuttal, and, if so, whether the
city's denial of an opportunity to rebut that evidence

prejudi ced petitioners' substantial rights.11 See Hi ghtower

V. Curry County, 15 Or LUBA 159, 163 (1987).

Thi s subassi gnnent of error is denied.

B. Refusal to Allow Testinmony Concerning Alternative
Uses For the Property

Petitioners <contend the ~city's refusal to allow
testinmony offered by petitioner Kelly True concerning other
possi bl e uses for the subject property was inproper.

Respondent points out the city rejected the offered
testimony because it determ ned the testinony did not relate
to any of the applicable approval criteria. Respondent
argues it is entirely appropriate for the city to refuse to
accept irrelevant evidence. Respondent contends there is no
approval standard in the city's plan or devel opnment code
requiring that alternative uses of the subject property be
considered in acting on a request for changes of planning
and zoni ng map desi gnati ons.

The <city commts no error by refusing to accept

irrelevant evidence. Or v. City of Eugene, 6 O LUBA 206,

11For exanple, even if new evidence was submitted during the proponent's
rebuttal, but that evidence was irrelevant or was not relied upon by the
decision nmeker, there nmay be no prejudice to petitioners' substantia
rights. See Urquhart v. LCOG and City of Eugene, supra.
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218 (1982). The city council's rules specifically prohibit
"irrelevant, inmmaterial or unduly repetitious testinony or
evi dence * * *_ " City Council Rul es of Procedure
2.11.020(0G (2)(d); Respondent's Brief Exhibit C 17. As the
city rejected the offered testinony because it did not
relate to the approval criteria, petitioners are obligated
to show that determ nation was erroneous. Petitioners make

no attenpt to do so other than to argue that Neuberger wv.

City of Portland, 288 Or 155, 603 P2d 771 (1979) (Neuberger)
held consideration of alternatives 1is required. As
respondent correctly notes, the |language petitioners
apparently rely upon in Neuberger actually concerns a very
different issue, i.e., whether the rezoning of alternative

properties nust be considered in approving a request for

rezoning. In fact, Neuberger supports respondent's argunent

that it need not consider alternative uses for the property
unl ess applicable criteria in its plan or el sewhere require
such consi deration. 12

Thi s subassi gnnent of error is denied.

C. Ex Parte Contacts and Bi as

Under ORS 197.835(12):

"[LUBA] may reverse or remand a |and use decision
under review due to ex parte contacts or bias
resulting fromex parte contacts with a nenber of

12 n Neuberger, the Suprenme Court explained that unless statutes or LCDC
goals or rules require a showing of "public need or a conparison wth other
avai |l abl e property," such standards need not be addressed. 1d. at 170.

18



t he decision-making body, only if the nmenber of
t he decision-mking body did not conply with ORS
215.422(3) or 227.180(3), whi chever IS
applicable.”

The ex parte contact disclosure requirenents for city

| and

use proceedings are contained in ORS 227.180(3) which

provi des as foll ows:

"No decision or action of a planning conm ssion or
city governing body shall be invalid due to ex
parte contact or bias resulting from ex parte
contact with a nmenmber of the decision-mking body,
i f the nmenber of t he decision-making body
receiving the contact:

"(a) Places on the record the substance of any
witten or oral ex parte communications
concerning the decision or action; and

"(b) Has a public announcenent of the content of
the communication and of the parties' right
to rebut the substance of the comrmunication
made at the first hearing following the
communi cation where action will be considered
or taken on the subject to which the
conmuni cation rel ated. "13

At the beginning of the WMy 15, 1989 city council

13The city council's rules of procedure sinmilarly provide

"The general public has a right to have councilors free from
pre-hearing or ex parte contacts on matters heard by them It
is recognized that a countervailing public right is free access
to public officials on any matter. Therefore, councilors shal
reveal any significant pre-hearing or ex parte contacts with
regard to any matter as early as possible under the
circunstances in the hearing on the nmatter. If such contacts
have inpaired the councilor's inpartiality or ability to vote
on the matter, the councilor shall so state and shall abstain
therefrom" City Council Rules of Procedure 2.11.020(G (3)(d);
Respondent's Brief Exhibit C 18.
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hearing in this matter, the mayor nmade the follow ng
di sclosure in response to petitioner Roy Dancer's question
concerning activities by the city in general, and the mayor
in particular, in support of the application:

"Well, when this project was being conceptualized
before [the application] was even submtted,
menbers of the applicant's staff * * * cane to see
me about what | thought about the project and what
[l thought] about the park, would the park be an
attribute to the community and | responded to that
and al so offered suggestions as to if there were a

park what could happen in the park." Transcri pt
May 15, 1989 Public Hearing, Respondent's Brief
App 1-3.

Petiti oner Dancer then inquired whether the dial ogue between
the mayor and the applicant was recent, as he had been |ed
to believe, and the mayor responded the dial ogue was not
recent.

Later in the May 15, 1989 city council neeting, after
the public hearing had been closed and the city council had
split two-two in its vote on the motion to deny the
application, the record shows the myor mde a further
di scl osure:

"Mayor Cole said he had a declaration to nake
before he voted on the matter. He said he had not
made the declaration earlier in the neeting
because he did not usually vote.

"Mayor Cole said the applicant had visited his
office and asked for his opinion of the project,

especially regarding the park concept. He said
his position with the Cty was such that he
frequently met w th devel opers. He said in this

instance, his opinions were related to the park
and the developer's ability to work things out

20



with the nei ghborhood.

"Mayor Cole said there were individuals supporting
the project who had supported him in previous

el ection issues. He said he felt he could make a
decision w thout bias, but was concerned about
percepti ons. He said he wuld accept any

chal l enge at this tine.

"Coun. Drake said he did not challenge Mayor
Cole's right to vote in this mtter. He said he
had only carried out the duties of his position
as admnistrative head of the City. He said Mayor
Cole had a right to vote on this issue.

"No one present challenged Mayor Cole's ability to
vote on this matter.

"k ok % % *" Record 328-329.14

Petitioners contend the persons the nayor admtted
having contacts with were forner close associates and the
contacts admttedly had to do with the requested |and use
approval . Al t hough we do not wunderstand petitioners to
guestion the adequacy of the substance of the mayor's second
di scl osure, petitioners do object that a conplete disclosure
was not made initially. Petitioners further object that the
|atter disclosure was nade late in the evening, after the
public hearing had been closed. Petitioners contend the
mayor's second disclosure canme too late, violates ORS

227.180(3) and shows the mayor was not an inpartial decision

14The quotation is from the minutes of the May 15, 1989 city council
public hearing. Respondent attaches to its brief a partial transcript
containing the mayor's disclosure. The partial transcript and the quoted
m nutes are consi stent.
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maker in this matter. 15

Respondent concedes the mayor's initial disclosure
early in the public hearing was not conplete. However,
respondent contends the second disclosure was conplete, and
petitioners failed to request an opportunity to submt
evidence or testinony to rebut the ex parte contacts or to
chal l enge the mayor's ability to participate objectively in
t he deci sion.

We previ ously deni ed petitioners’ request for
depositions and an evidentiary hearing in this mtter to
explore the alleged ex parte contacts, concluding that the
petitioners' failure to nmake inquiries regarding the ex
parte contacts before the city rendered its decision
precluded petitioners from pursuing the ex parte contacts
t hrough an evidentiary hearing or depositions as part of a
LUBA proceedi ng. W expl ai ned:

"Before considering whether petitioners have
denonstrated that the requirenments in our rules
for either an evidentiary hearing or an order
all ow ng depositions are net, we first consider
whet her petitioners seek now, by way of deposition
and evidentiary hearing, to make inquiries they
had an opportunity to make, and should have made,
during local proceedings in this matter. As we
have expl ai ned on several occasions:

15We agree with respondent that petitioners' reference in the petition
for review to "due process" rights, wthout any argunent explaining how
due process rights may have been violated by the city's action in this
matter, is insufficient to state a basis upon which we may grant relief
under this assignnent of error. Constant v. City of Lake Oswego, 5 Or LUBA
311, 327 (1982).
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"' Wher e petitioners have reason to
believe ex parte contacts occurred, but
fail to inquire as to their nature and
content before the local governnment,
petitioners are barred from making such
an inquiry during the course of our
revi ew proceedings. Younger v. City of
Portland, 15 O LUBA 616, 617 (1987);
Union Station Business Community AssocC.
v. City of Portland, 14 O LUBA 556,
558- 559 (1986)." MIller v. City of
Ashl and, | O LUBA __ (LUBA No. 88-
038)] slip op at 8.

"In this proceeding, the mayor's disclosure of ex
parte contacts perhaps did not contain the kind of
detail that is required by ORS 227.180(3). See
Uni on Station Business Conmmunity Assoc. v. City of
Portland, 14 Or LUBA at 561, n 2. However, the
mayor clearly disclosed that he had nunerous
contacts with persons on both sides of the matter.
Further, he explicitly disclosed the fact that he
had past professional and political ties with the
appl i cants. More inportantly for purposes of
resolving the petition for depositions, after
di scl osure of his past close working and political
relationship with the applicants and that nunerous
contacts had occurred, the mayor declared that he
believed he <could participate objectively and
twice invited objections to his participation.

"Petitioners conplain the disclosure came late in
the proceedings and after the public hearing had
been cl osed. However, we find nothing in the
| anguage of the partial transcript * * * or
el sewhere in the record, to indicate the mayor
woul d not have responded fully to requests for
addi tional details concerning ex parte contacts or
his relationship with the applicants. Nei t her
does the transcript or the record support
petitioners' argunent that the mayor would not
have considered challenges to his participation
from the public in attendance. In fact, the
transcript and record suggest to the contrary,
that he was inviting anyone to challenge his
participation.



"In Union Station Business Community Assoc. V.
City of Portland, 14 O LUBA at 558-559, we
explained that where ex parte contacts are
di sclosed and the parties are invited to inquire
regarding those comments, a petitioner may not
fail to make the invited inquiry and then seek to
pursue the inquiry for the first time during an
appeal at LUBA when the decision is adverse to
petitioner's interests. Although here the mayor's
di sclosure was less detailed and he invited

‘challenges to my participation,' rather than
guestions seeking additional details about the
di scl osed contacts, we believe the mayor' s

invitation was broad enough to enconpass any
inquiry concerning the propriety of his actions
during the proceedings or his participation in the
deci si on. Petitioners failed to make any
challenge to the mayor's participation to ask for
addi tional details concerning ex parte contacts or
his relationship wth the applicant. Havi ng
failed to do so, petitioners may not now pursue
t hose questions t hrough depositions or an
evidentiary hearing."” (Footnotes omtted.) Order
on Petition for Depositions 5-7.

In one of the omtted footnotes, we stated we did not
deci de whether the record showed "inadequately disclosed ex
parte contacts that mght warrant reversal or remand,”
noting that the proper place to address that issue is in our
final opinion. Id. at 7.

ORS 197.835(10) and 227.180(3) require that we reverse
or remand the city's decision if ex parte contacts occur and
are not disclosed as required by ORS 227.180(3). As we
expl ained in 1000 Friends of Oregon v. Wasco Co., 14 O LUBA

315, 321 (1986):

"* * * ex parte contact includes all information
relevant to the matter at hand gai ned outside the
formal proceedings and not in the record. VWi | e

ex parte contacts may affect the tribunal's
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partiality, the risk to the integrity of quasi-
judicial proceedings from ex parte contacts is
that the decision my be nmade on the basis of

facts not disclosed in the record. The risk is
reduced when information gained ex parte is made
part of the record by disclosure in the
pr oceedi ng. The function of disclosure is
therefore corrective. Failure to disclose
informati on gathered ex parte, on the other hand,
wi | invalidate the decision.” (Citations,

f oot notes and enphases in original omtted.)

The mayor's failure to disclose all of his ex parte
contacts at the beginning of the May 15, 1989 hearing is not
excused by the fact he m ght not have to participate in the
final vote on the matter. The occurrence of a tie vote,
triggering the mayor's responsibility wunder the city's
charter to cast a vote, is always a possibility. However,
the mayor did neke a conplete disclosure later in the
pr oceedi ng. Whet her or not that disclosure satisfied the
requirenments of ORS 227.180(3) in all particulars, it was
clearly sufficient to advise all in attendance that ex parte
contacts, including recent contacts, occurred. We believe
the disclosure was sufficient to provide a basis for
petitioners to make further inquiries concerning the
contacts or to challenge the mayor's ability to objectively
participate in the decision.

At nost the delay in disclosing the nore recent
meetings and the lack of specificity in the disclosure are
procedural irregularities. Oher than conplaining that the
di scl osure came late in the evening, after the public
hearing was cl osed, petitioners do not argue their
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substantial rights were violated by the timng and manner of
t he di scl osure. 16

Al t hough we have sone concern that the second
di scl osure cane after the close of the public hearing and
late in the evening, we adhere to our conclusion in the
order on petition for depositions that the record shows the
mayor invited challenges and inquiries fromanyone and woul d
have responded to any inquires. W, therefore, conclude the
remedi al purpose of ORS 227.180(3) was served by the mayor's
di scl osures. Any procedural errors that were commtted in
the timng and manner of the disclosure were not objected to
by petitioners, and petitioners do not denonstrate how their
substantial rights were prejudiced by any such errors.
Accordingly, even if procedural errors occurred, they

provide no basis for reversal or remand.’

16petitioners do not claim any of the petitioners were not present for
the mayor's second disclosure and that they should, on that basis, be
excused fromfailing to inquire as to ex parte contacts or bias.

17We agree with respondent that petitioners' heavy reliance on Tierney
v. Duris, Pay Less Properties, 21 O App 613, 536 P2d 435 (1975) is
m splaced. |In that case the Court of Appeals stated that the Fasano rights
of parties in quasi-judicial land use hearings to an inpartial tribunal
"havi ng had no pre-hearing or ex parte contacts concerning the question at

i ssue," Fasano, 264 Or at 588, are not viol ated where:

"(l) the 'ex parte contacts' were not with the proponents of
change or their agents, but, r at her, with relatively
disinterested persons; (2) the contact only amunted to an
i nvestigation of the nmerits or denerits of a proposed change
and, nost inportantly, (3) the occurrence and nature of the
contacts were made a mmtter of record during quasi-judicial
hearing so that parties to the hearing then had an opportunity
to respond." 21 Or App at 629.
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Finally, we turn to petitioners' contentions that the
record denonstrates the mayor was inproperly biased agai nst
their position and, therefore, should not have participated
in this matter. We conclude the ex parte contacts in this
case, the mayor's manner of disclosing those ex parte
contacts and the fact the contacts were with persons with
whom he was close politically, at nobst create an appearance
of inpropriety. They fall far short of the actual bias

standard required under 1000 Friends of Oregon v. WAasco

County Court, 304 O 76, 82, 742 P2d 39 (1987).18 See

Catfield Ri dge Residents Rights v. Clackamas Co., 14 Or LUBA

766, 768 (1986).
Thi s subassi gnnent of error is denied.
The third assignnment of error is denied.

The city's decision is affirmed.

In the above quoted |anguage, the Court of Appeals did not purport to
establish a generally applicable analysis that nust be applied in all cases
where ex parte contacts occur. |In addition, statutory provisions codified
at ORS 227.180(3), which govern city decision makers' obligation to
di scl ose ex parte contacts, were adopted several years after the Court of
Appeal s deci si on. Oregon Laws 1983, ch 656, sec 2. As ORS 197.835((10)
makes clear, the primary focus of our inquiry where ex parte contacts occur
during city quasi-judicial land use proceedings is on ORS 227.180(3), not
cases that predate that statute

18As respondent correctly notes, the requirenent that decision makers be
impartial is tenpered by the reality that local official, particularly
| ocal officials who also perform admnistrative functions, are likely to be
exposed to specific views on matters that will ultimtely cone before them
as decision makers. 1d. at 82-83.
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