BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner, LUBA No. 90-007

N N N N N N N N N

VS. FI NAL OPI NI ON
AND ORDER
COLUMBI A COUNTY,
Respondent .
Appeal from Col unbi a County.
Gabriella 1. Lang, Salem filed the petition for

revi ew. Wth her on the brief were Dave Frohnmayer, Janes
E. Mountain, Jr., and Virginia L. Linder.

No appearance by respondent.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 04/ 20/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner seeks review of an order of the Colunbia
County Board of Conm ssioners approving a mjor variance
from the m ni mum | ot Si ze requi rements of t he
Forest/Agriculture - 19 (FA-19) zone. The variance all ows
division of a 10.25 acre parcel into a 6.25 acre parcel and
two 2 acre parcels.

FACTS

The facts, as set out in the petition for review are

as foll ows:

"[The] Colunmbia County Board of Conm ssioners
approved [the challenged order] for applicant
Cl arence Nickel on Novenber 21, 1989. That action
allowed M. Nickels' [sic] 10.25 acres to be
divided into three parcels of 2 acres, 2 acres and
6.25 acres. * * *

"The subject property <currently has a single
famly dwelling which would remain on the | argest
(6.25 acre) parcel. The subject property is
bounded by Ki mmel and Pittsburgh Roads.

"The soils on the property are described in the
staff report as Class Ill type soil suitable for
commercial agriculture and forest uses. The Soi

Conservation Service stated in a letter that the
soils were fair agriculture soils, and there are

sonme severe topographic and drainage limtations
on parts of the property that substantially limt
usage. M. Nickel testified that he could not

mai ntain a farm tractor or inplenments on the
sloping lands w thout slipping. He testified the
back part of the property has trees and gradua
slope. M. Nickel also testified that if he plows
it and then it rains, the soil erodes and washes
down into the ditch. He testified there are about
5 acres to farm because the first part was too



steep to farm The property is described as
having a 20 percent grade which is found in other
areas of Col unmbia County.

"There is R-10 zoning and RR-5 zoning in the
vicinity. In the area there are honesites of two
to five acres. The property is described as
close to the St. Helen's urban growth boundary.
Maps in the record indicate adjacent property is
zoned FA-19." (Citations to the Record omtted.)
Petition for Review 2-3.

ASSI GNVENT OF ERROR

"The county failed to <conmply wth all t he
requirenents for approving a variance. The
county's order |acks necessary findings and is not
supported by substantial evidence."

Petitioner contends the county's findings are not
supported by substantial evidence in the record and are
i nadequate to denonstrate conpliance wth two of the
criteria applicable to mmjor variances under the Col unbia
County Zoning Ordinance (CCZzZO). CCzO 1504.1 provides in
rel evant part:

"Maj or Variances: The Board of Adjustnment my
perm t and authorize a variance from the
requi renments  of this ordinance when unusual
ci rcunmst ances cause undue har dshi p in t he
application of it. The granting of such a
vari ance shall be in the public interest.

"A. A variance shall be mde only when all the
follow ng conditions and facts exist:

"k *x * * *

"2. The conditions upon which the request
for a variance is based are unique to
the property for which the variance is
sought and are not applicable generally
to other property;



"5. The granting of the variance wll not
adversely affect the realization of the
Conpr ehensi ve Plan nor violate any other
provi si on of the Zoning O di nance."

Petitioner contends that the county's decision fails to
denonstrate that the conditions affecting the property are
unique to the applicant's property or that Colunbia County
Conprehensive Plan (plan) policies are not adversely

af f ect ed.

A. Uni que Conditions

Petitioner contends that although the findings and
evidentiary record show portions of the property are
affected by severe (20% slopes, the findings do not
establish that such slopes are wunique to the subject
property. Petitioner argues that while the findings state
the property "has never been in trees,"” evidence in the
record shows there are sone trees on the property. Record
3. Al t hough the county found the property's agricultural
potential is limted by its size, the record shows five
acres can be farnmed and the county's findings do not explain
why the property's size or the other factors nentioned in

the findings establish that the property is unique.1l

laxher findings discuss poor drainage on parts of the property,
residential use on neighboring parcels, proxinmty to the St. Helens Urban
Growth Boundary and availability of road access. Petitioner correctly
points out that there is nothing the the record to show these factors nake
the subj ect property unique.

4



We agree with petitioner that the county's findings
fail to denpbnstrate conpliance with the criterion expressed
in CCZO 1504.1. A 2. The findings adopted by the county at
nmost denonstrate that it is inpractical or inpossible to
operate farm equipnment on at |east part of the subject
property and that the parcel as a whole is not well suited
for farm ng purposes. However, the county's findings do not
establish that these conditions constitute unique physical
conditions conpared to other property in the county such
that a variance from the FA-19 zone's 19 acre mninum | ot
size requirenments is justified so that two additional lots
may be created for residential purposes.

Thi s subassi gnnent of error is sustained.

B. Consi stency with the Pl an and CCZO

The county identifies in its order the follow ng plan
and CCZO provisions as applicable to the requested vari ance:

"Limt the creation of parcels or lots for non-
forest uses." Forest Lands Policy 5.

"Support land division criteria appropriate for
the continuation of the existing comercial

agricultural enterprise in an area."” Agriculture
Policy 7.

"Establish mninmum lot sizes to assure that
productive agricultural land wll not be divided
into parcels that are too smmll for commercial
farmuse."” Agriculture Policy 8.

"* * * The purpose of [the FA-19] zone is to
protect and pronote farm and forest uses on | ands
which have resource value, but which are not
suited for either the farm (PA-38) zone or the
Forest (PF-76) zone because of smaller parcel



size, conflicting adjacent uses, adverse physica
features, or other limting factors." CCZO 401.?2

Petitioner <correctly contends the county makes no
attempt to explain why creating two new parcels for non-
forest uses is consistent with Forest Lands Policy 5, which
requires that the creation of such parcels be |limted. We
agree with petitioner that findings explaining why the
vari ance conplies with Forest Lands Policy 5 are required by
CCzO 1504.1.A. 5.3

Agriculture Policies 7 and 8, quoted above, appear to
be standards to guide adoption of inplenmenting standards

which in turn would govern specific requests for divisions

of agricultural Ilands, rather than policies applicable
directly to proposals to divide agricultural |and. See
Bennett v. City of Dall as, O LUBA _ (LUBA No. 88-078,

February 7, 1989), slip op 8-9, aff'd 96 Or App 645 (1989);
McCoy v. Tillanmpok County, 14 Or LUBA 108, 110-111 (1985).

Nevert hel ess, the county determned in its decision that the
variance nmust be consistent wth the cited policies.
Assumi ng, as the county does, that the policies apply to
vari ances that would allow divisions of agricultural |and

into lots with less than the mninmum lot size in the

2The quoted | anguage is the purpose section of the FA-19 zone.

3lt may be that the county incorrectly assumed that because the policy
is only to limt divisions for non-forest purposes, not to prohibit such
divisions, no explanation for why the variance conplies with the policy
is required.
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applicable zone, the policies clearly are designed to
pr ot ect "commer ci al agriculture.” Al t hough there s
evidence in the record which suggests the subject property
is not suitable for comercial agriculture, the county's
findings that the property is not suited for comercial
agriculture are inadequate. The county sinmply concluded in
its findings that the ©property is not suitable for
commercial agriculture based on (1) indication from the
Col unbi a County Soil and Water Conservation District that it
did not oppose the variance application; (2) the County
extension agent's conclusion that the property is not prine
farm | and, based on the constraints noted earlier in this
opinion; and (3) wunspecified testinony by the applicant.
The county's findings are inadequate to explain why the
variance is consistent with Agriculture Policies 7 and 8.

McNulty v. City of Lake Oswego, 14 Or LUBA 366, 373 (1986).

Finally, even if the property 1is not suited to
commercial agriculture, the above-quoted purpose section of
the FA-19 zone makes it clear that the zone is intended to
apply to smaller farm and forest properties with "adverse
physi cal features and other limting factors.” The county's
findings only state that the property is relatively smal
(10.25 acres), includes soils rated for agricultural and
forest uses that are marginal for both purposes, is inpacted
by severe sl opes and poor drainage on part of the property,

and is not suitable for commercial agriculture. However,



property in Colunmbia County that is nore appropriate for
commercial forest or agricultural uses is zoned PA-38 and
PF- 76. In essence, the county's findings support a
conclusion that the applicant's property is precisely the
kind of property that is to be zoned FA-19 "to protect and
pronote farm and forest uses"” under the CCZO. The county's
findings are not adequate to show the requested variance is
consistent with CCZO 401.
Thi s subassi gnnent of error is sustained.

The county's decision is remanded.



