BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CITY OF PORTLAND
Petitioner,
VS.

MULTNOMAH COUNTY,
LUBA No. 90-005

N N N N N N N N N N N N N N N N N

Respondent ,
FI NAL OPI NI ON
and AND ORDER

Bl LL STALLI NGS, HERB BROWN, LEO
EFFLE, ROCKWOOD WATER DI STRI CT,
and ROCKWOOD WATER PEOCPLE' S
UTILITY DI STRI CT

| nt ervenor s- Respondent. )

Appeal from Mul t nomah County.

Ruth Spetter, Portland, filed the petition for review
and argued on behal f of petitioner.

John L. DuBay, Portland, filed a response brief and
argued on behal f of respondent.

Leslie M Roberts and Frank Jossel son, Portland, filed
a response brief and argued on behalf of intervenors-
respondent. Wth them on the brief was Jossel son, Potter &
Roberts.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

DI SM SSED 08/ 31/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a Miltnomah County resol ution which,
pursuant to ORS 261.161(2) and 261.171(1), determ nes the
boundaries of the proposed Rockwood Water People's Utility
District (P.U D) and submts the question of the formation
of the P.UD. to the electors in the affected area at a
special election.1

MOTI ON TO | NTERVENE

Bill Stallings, Herb Brown, Leo Effle, and the Rockwood
Water District nove to intervene in this proceeding on the
side of respondent. There is no objection to the notion,
and it is allowed.?2

FACTS

The creation of P.UDs is authorized by Art. X,
Sec. 12 of the Oregon Constitution, and they are formed and
governed pursuant to the provisions of ORS chapter 261. A
petition for the formation of the Rockwood Water P.U. D. was
filed with the Miltnomah County Clerk on August 31, 1989.
The county clerk certified the sufficiency of the signatures

on Septenber 1, 1989. The Miltnomah County Board of

Iwe take official notice of a proclamation adopted by the board of
county conmi ssioners on June 5, 1990, which states that a majority of the
votes cast at a May 15, 1990 special election were in favor of formation of
the P.U. D., and proclainms the incorporation of the Rockwood Water P.U.D

20n June 27, 1990, we issued an order granting the nmption to intervene
of Rockwood Water People's Utility District.
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Conmm ssi oners conducted a hearing on the proposal on
Novenmber 21, 1989. On Decenber 19, 1989, the board of
conm ssi oners adopted the appeal ed resol ution.

The boundaries of the proposed P.U D. approved by the
appeal ed resolution are alnopst precisely the sanme as those
of the Rockwood Water District, a donestic water supply
district organized in 1925 wunder ORS chapter 264. The
Rockwood Water District has constructed and nmintained a
conplex of water mains, hydrants and storage reservoirs
within its territory, and has a current annual budget for
capi tal i nprovenents of $650, 000 to 750, 000.
Record 132-135. The district presently obtains all of its
water from the City of Portland's Bull Run conduits.
Record 133.

The original Rockwood Water District enconpassed 4, 466
acres in eastern Miltnomah County and served 11, 340
custoners (i.e. water neters). Record 37, 126. Of  that
area, 69% (3,085 acres) has been annexed by the City of
G esham but has not been withdrawn from the district.
Record 37. The remaining 31% of the area (1,381 acres) is
within the Portland Urban Services Boundary (Portland USB).
Id. At the tinme of the county's hearing on the petition to
form the P.UD., 26% of the area within the Portland USB
(351 acres) had been annexed and withdrawn fromthe district

by the City of Portland.



JURI SDI CTI ON

Respondent and intervenors-respondent (respondents)
contend the Board lacks jurisdiction over petitioner's
appeal .3 Respondents argue that the county's resolution is
controlled by a statutory scheme governing P.U.D. formation
whi ch makes no provision for application of conprehensive

plan or land use regul ation provisions. United Citizens V.

Environnmental Quality Comm, 15 O LUBA 500 (1987) (EQC

determ nati on under ORS ch 454 that threat to drinking water
exists); Kegg, v. Cackamas County, 15 O LUBA 239 (1986)

(county refusal to accept deed for right-of-way under
ORS ch 368). Respondents also argue that the appeal ed
resolution is not a "land use decision” subject to LUBA
revi ew. Finally, intervenors argue that, under ORS 261. 630
and 261.635, exclusive jurisdiction to review the appealed

resolution is in the Multnomah County Circuit Court.

LUBA's review jurisdiction 1is I|limted to |ocal
governnment, special district and state agency "land use
decisions.” ORS 197.825(1). We first address respondents
contention that the appealed decision is not a "land use
deci sion" subject to LUBA review. A | ocal governnent

decision is a land use decision if it neets either (1) the
statutory definition in ORS 197.015(10); or (2) the

significant inpacts test established by City of Pendl eton v.

3Intervenors filed a notion to dismiss with their response brief.



Kerns, 294 Or 126, 133-134, 653 P2d 996 (1982). Billington

v. Polk County, 299 O 471, 479, 703 P2d 232 (1985).

Furthernmore, as the party seeking LUBA review, the burden is
on petitioner to establish that the appealed decision is a

| and use decision. Billington v. Polk County, 299 O

at 475; City of Pendleton v. Kerns, 294 O at 134 n 7;

Portland Ol Service Co. v. City of Beaverton, 16 O LUBA

255, 260 (1987).

A Statutory Test

ORS 197.015(10)(a) defines "land wuse decision" to
i ncl ude:

"(A) A final decision or determ nation by a |ocal
governnment or special district that concerns
t he adoption, anmendnment or application of:

"(i) The goals;
"(ii) A conprehensive plan provision;
"(iii) A land use regulation; or
"(iv) A new land use regulation; * * *
gt
Petitioner's statenment of jurisdiction in its petition
for review provides:

"* * * |In this case, the County's action of
approving the PUD boundaries as proposed, concerns
several provisions of its conprehensive plan as

wel | as subsequent inplenenting agreenents. The
provi sion of nunicipal services, in a coordinated
rather than a fragmented way, is a significant
part of any conprehensive plan. See ORS
197.015(5). It is a topic specifically addressed

as a problem in the County's conprehensive plan.
In addition, the County's decision to ignore



exi sting intergovernnental agreenments relating to
service provi si ons, as addr essed I n Its
conprehensive plan, definitely was an action
concerning the plan (and potentially, future
devel opnent) and therefore is a |land use decision
within LUBA's jurisdiction." Petition for
Revi ew 6.

Additionally, in its response to intervenors' notion to
di sm ss, petitioner specifically cont ends t hat t he
chal | enged decision concerns the application of Miltnomah
County Conprehensive Framework Plan (Plan) Policies 4 and 32
and provisions of the Urban Area Planning Agreenents
(Agreenments) between petitioner and the county. We
understand petitioner to argue that these Agreenments, which
petitioner contends recognize the city as the appropriate
provi der of urban services in the subject area, are a part
of the Pl an.

Wth regard to Plan Policy 4 (Intergovernnental
Coordi nation), petitioner argues that under this policy the
county is not the primary provider of wurban services.
Petitioner contends urban area planning agreenents, such as
t hose between the county and the city for the purpose of
establishing a cooperative framework for determ ning future
service boundaries, are "vital to the continued integrity of

community planning efforts and planning for capital

i mprovenents. " Petitioner's Answer to Intervenors' NMotion
to Dismss 3. Petitioner also points out that Policy 4
states the county wll ensure that |and use planning is

coordi nated with adjacent jurisdictions through the adoption
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of such agreenents.

Wth regard to Plan Policy 32 (Capital |[|nprovenents),
petitioner quotes portions of the introductory findings to
this section of the plan which state that the provision of
public facilities and services is a key conponent in
i mpl enentati on of the conprehensive plan and that water is a
basi c service necessary to support devel opnent. Petitioner
al so argues that these findings state that the provision of
urban services by as many as 60 separate special districts
has led to a fragmented and costly approach to service
delivery which has inpeded coordinated |and devel opnent in
the area.

Respondents argue petitioner bases much of its
argunments regarding the applicability of Plan Policies 4 and
32 not on the policies thenselves, but rat her on
introductory findings which respondents contend are not
policy and do not establish standards for county |and use
decisions. Wth regard to Plan Policy 4 itself, respondents
argue that its main point is that the county will coordinate
| and use planning with adjacent jurisdictions through the
adoption of urban planning area agreenents. According to
respondents, the Plan Policy 4 says not hing about actions by
the county to determ ne the boundaries of a proposed P.U. D.
Respondents contend conpliance wth Plan Policy 4 was
est abl i shed when the county entered into the Agreenments with

the city.



Respondents argue that Plan Policy 32, which begins by
stating "[f]or those public facilities and services which

are provided by Mltnomah County, the following goals,

policies and strategies apply," addresses only county
capital inprovenents. (Enphasis added by respondent.)

Respondents also assert that petitioner does not cite or
rely on any provision of Plan Policy 32 itself, but rather
solely on descriptive language in the introduction to this
policy.

Respondents finally argue that the Agreenents between
the ~city and county are neither conprehensi ve plan
provi si ons nor | and use regul ations. Respondents argue that
the Agreenents were adopted to allocate certain planning
responsibilities between the city and county for territory
in which they both have an interest. Respondents contend
t hese contractual rights and obligations are not part of the
county Plan or |and use regul ations unl ess provisions of the
Agreenents were incorporated into or adopted by the Plan or
| and use regul ations.

Respondents argue, in the alternative, that even if the
Agr eenents are considered to be conprehensive plan
provi sions or land use regul ations, petitioner cites for the
most part only nonbinding recitals and findings. According
to respondents, the only two binding provisions of the
Agreenents petitioner clains are breached by the county's

decision relate to the allocation of service provision



responsibility between the city and county only, and do not
govern county decisions on formation of a proposed P. U D

In determning whether a |local governnent decision
concerns the application of a conprehensive plan provision

or a land use regul ation,

"k ox % 4t is mt sufficient that a decision my
touch on sonme aspects of the conprehensive plan
[ or | and use regul ati ons], rat her t he
conprehensive plan [or regulations] nust contain
provi sions intended as standards or criteria for

maki ng the appeal ed deci sion. Billington v. Polk
County, 299 Or at 475." Portland O'| Service Co.

v. City of Beaverton, 16 Or LUBA at 260.

The "Planning Process" section of the Plan states as
fol | ows:

"The lnventory involves gathering information on

physi cal , econom c, envi ronment al and soci al
factors -- the topics covered in this docunent,
sonme of which are expanded with greater detail in

| ater stages of the Conprehensive Pl an.

"k *x * * *

tRox O This is a policy plan. It includes
Policies, which are general courses of action
desi gned to gui de decisions, and Strategies, which
are specific courses of action for inplenenting

t he general policies. The policies are adopted
public statenments of policies, while strategies
are recomended courses of action and, as

contained in this plan, are not legally binding."
(Enphasis in original.) Plan p. 3.

In view of the above quoted Plan |anguage, we agree wth
respondents that only Plan policies can possibly be intended
as standards or criteria for county |land use decisions and,

therefore, petitioner cannot rely on introductory findings



in the Plan to establish that the appeal ed deci sion concerns
t he application of conprehensive plan provisions.

Plan Policy 4 is the only actual policy cited by
petitioner in support of its claim that LUBA has

jurisdiction.4 That policy provides, in relevant part:

"It is the county's policy to participate in

i nt er gover nnment al coordi nati on efforts with
federal, state and |local governnments and wth
special service districts. The county will ensure
that the responsibility and support for |and use
pl anning will be coordinated wth adjacent
jurisdictions through the adoption of ur ban
pl anni ng area agreenents which will recognize:

"A. That it is not the county's primary role to
provi de urban services, and

"B. That the county's conprehensive franework
plan and conponent community plans and
i mpl emrenting ordinances will be the primry
plan for unincorporated areas until and
during any jurisdictional transition, and

"C. The county has a responsibility to support
t he planning process for unincorporated areas
and

"D. Establish and participate in a cooperative
process to address the future of urban
service provision issues.

"% * * * xn
W agree wth respondents that Plan Policy 4 sinply

establi shes procedural requirements for county coordination

4We note that even if we were to interpret petitioner's argument to
contend that Plan Policy 32 itself applies to county decisions on petitions
to form P.UDs, we would agree with respondents that the |anguage of
Policy 32 indicates it applies only to services provided by the county
itself.
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with other jurisdictions and does not provide standards or
criteria for county decisions on petitions for the formation
of P.U.D.s.

W also agree wth respondents that although Plan
Policy 4 directs the county to enter into urban area

pl anni ng agreenents W th adj acent jurisdictions to

coordinate land wuse planning, it does not adopt such
agreenents as part of the conprehensive plan. Petitioner

cites nothing to denpbnstrate that the Agreenents which
petitioner relies upon are adopted as part of the county
conpr ehensi ve pl an.

A "l and use regul ation" is defined as

"* * * any |ocal governnment zoning ordinance, |and
di vision ordinance adopted wunder ORS 92.044 or
92.046 or simlar general ordinance establishing
standards for inplenmenting a conprehensive plan.”
ORS 197.015(11).

As far as we can tell, the Agreements which petitioner
relies upon have not been adopted by the county, either by
ordi nance or resolution. We conclude that the Agreenents
are neither conprehensive plan provisions nor |and use
regul ati ons.

Because petitioner does not denonstrate that the
chal | enged deci si on concerns t he application of a
conprehensive plan provision or a l|land use regulation, we
conclude the decision is not a "land use decision" as

defined by ORS 197.015(10). See Anderson Bros. v. City of

Port| and, O LUBA _ (LUBA No. 89-054, Novenmber 22,
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1989), slip op 5-9.

B. Significant |npacts Test

Even if a local governnent decision does not satisfy
the statutory definition of "land use decision," it may

neverthel ess be a |land use decision subject to LUBA review

if it will have a "significant inmpact on present or future
| and uses in the area.” City of Pendleton v. Kerns, 294 O
at 133-134.

Petitioner does not «claim in the statenment of

jurisdiction in its petition for review, that the appeal ed
decision is a "significant inpacts" I|and use decision.
However, in response to intervenors' notion to dismss,
petitioner argues that the Oregon Suprenme Court recognized

in City of Pendleton v. Kerns, supra, that a decision

concerning provision of certain urban services could have a
significant inpact on future |and uses and, therefore, such
a decision is reviewabl e by LUBA.

Petitioner argues as follows with regard to the inpacts
of the appeal ed deci sion:

"The issue in this case is ** * the disruptive
consequences of the PUD s very existence wthin
the City of Portland' s urban services boundari es,
as one nore special district for the provision of
a service the County has recognized ought to be
provided by the City and for which, as the County
al so recognized, the City has been planning and
expendi ng public funds.

"In addition, it nust not be forgotten that the
PUD is no ordinary special district. Unlike other
districts, it IS not antici pated that its

12



territory can be withdrawn as the City becones
able to serve its citizens wthin the PUD s
boundaries. It can only be dissolved by a vote of
its electors. The ram fications, in ternms of
urban service planning by the City, cannot be too
greatly emphasi zed. The potenti al for
uncoordi nated planning and provision of services
is enornous and not theoretical. * 2 x  City
residents wll not be receiving City water
services or rates. These mssing rates wll be
felt by the rest of the City's custonmers and w |

i npact the City's urban services planning for this
area as well as other areas.” (Enmphasis in
original.) Petitioner's Answer to Intervenors'
Motion to Dism ss 8-09.

I ntervenors argue that the subject area is already
devel oped and serviced with an efficient and nodern water
di stribution system owned by the Rockwood Water District.

I ntervenors also argue that formation of the P.U.D. does

not, in itself, dissolve the water district, nor cause a
transfer of its assets to the P.U. D. | ntervenors further
contend that the city's future annexation plans will not be

affected by formation of the P.U D, as a city may annex
territory within either a water district or a P.UD.
According to intervenors, the sole way in which the P.U. D.
differs fromthe existing water district is that there is no
statutory mechanism for the city to withdraw territory from
a P.UD after annexation, or to acquire the P.UD"'s
assets.

I ntervenors argue that the city's real concern is that
the P.UD. wi | acquire the water district's water

di stribution system before the city can achieve annexation

13



and w thdrawal of the unincorporated portions of the water
district, and thereby prevent the city from obtaining the
existing water district distribution system | nt ervenors
concl ude, therefore, that the appeal ed decision facilitating
formation of the P.U D. affects only the ownership of the
exi sting water system in the unincorporated portion of the
Rockwood Water District's territory, and does not affect the
extension or provision of urban services or any other |and
use issue.

W agree wth intervenors that in these unique
circunstances (i.e., the formation of a P.UD. to provide
wat er service to the same devel oped area where water service
is currently provided by an existing donmestic water supply
district distribution system, the only significant effect
of the creation of the P.U.D., and its potential acquisition
of the assets of the water district, is on the mnner in

which the <city my obtain ownership of the water

distribution facilities in the subject area. Petitioner
argues only that the formation of the P.UD wll be
"di sruptive,” and will affect its urban services planning

and the water rates paid by its custoners. Petitioner does
not denonstrate, and we do not find, formation of the P.U. D.
wi ||l have significant inpacts on the present or future uses
of land in the subject area.

We conclude the appealed decision does not satisfy

either the statutory or "significant inpacts" tests and,

14



therefore, is not a |and use decision over which we have
review jurisdiction.?

Thi s appeal is dism ssed.

5Since we conclude we do not have jurisdiction over the appealed
deci sion, we need not consider respondents' other two bases for arguing
that we |ack jurisdiction.
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