BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
MEADOWBROOK DEVEL OPMENT,
Petitioner,
VS.

LUBA No. 90-060
CI TY OF SEASI DE

FI NAL OPI NI ON
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Respondent , AND ORDER
and
NELL F. WATERHOUSE TRUST,
| nt ervenor - Respondent . )

Appeal from City of Seasi de.

Phillip E. Gillo, Portland, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was O Donnell, Ram's, Elliot & Crew.

No appearance by respondent.

Jeanyse R Snow, Astoria, filed the response brief and
argued on behalf of intervenor-respondent. Wth her on the
brief was MacDonal d, MCallister & Snow.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

TRANSFERRED 09/ 18/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner seeks review of the decision of the Seaside
City Council denying petitioner's application for m nor
partition approval.

MOTI ON TO | NTERVENE

The Nell F. Waterhouse Trust npves to intervene on the
side of respondent. There is no objection to the notion and
it is allowed.

FACTS

The subj ect property IS zoned Medi um Density
Residential (R-2) and consists of two lots. The lots are
part of the Ocean Cove Estates subdivision. Petitioner
applied for permssion to divide the two R 2 zoned lots to
create therefroma third parcel. The R-2 zone permts 5,000
square foot |lots. The proposed sizes of the resulting three
lots are 5,201, 5,196 and 5, 286 square feet respectively.

The pl anni ng commi ssi on approved petitioner's
application and intervenor-respondent (respondent) appeal ed
to the city council. The city council denied petitioner's
application. This appeal foll owed.

MOTI ON TO DI SM SS

| ntervenor noves to dismss this appeal proceeding on
the basis of ORS 197.015(10)(b)(B). | ntervenor states the
chal l enged decision denies a mnor partition of |and |ocated

wi thin an acknowl edged urban growth boundary, and no plan or



zoni ng regul ation or map anendnent was sought or approved by

the city. Intervenor cites Parnenter v. Wallowa County,

O LUBA ___ (LUBA No. 90-034, June 11, 1990), slip op 5, in

which this Board determ ned:

"[1]f a decision on an urban subdivision or
partition is mde w thout concurrent plan or | and
use regulation anmendnents, consistent wth the
preexisting l|land use standards, LUBA would not
have review jurisdiction.”

This Board has authority to review |ocal governnent
"l and use deci sions. " ORS 197.825(1).
ORS 197.015(10)(b)(B) provi des t he phrase "l and use
deci si on" does not include a decision of a |ocal governnent:

"[w] hich approves, approves wth conditions or
deni es a subdivision or partition, as described in
ORS chapter 92, located within an urban growth
boundary where the decision is consistent wth
| and use standards.™

Petitioner argues that in its interpretation of
ORS 197.015(10)(b)(B) in Parnenter, quoted supra, the Board
added t he wor d "preexisting” to 197. 015(10) (b) (B).
Petitioner argues that the Board in Parnenter did not go far
enough in its interpretation of ORS 197.015(10)(b)(B).
According to petitioner, the words "preexisting and
obj ective" should be added to the interpretation of the
operative statutory |anguage of ORS 197.015(10)(b)(B), as

foll ows:

“[w] hich approves, approves wth conditions or
deni es a subdivision or partition, as described in
ORS chapter 92 |ocated wthin an wurban growth
boundary where the decision is consistent wth



[ preexisting and obj ective] |and use standards.”

Petitioner argues that interpreted in this way
ORS 197.015(10) (b)(B) IS consi st ent W th ORS
197.015(10) (b) (A) and (C), which renpbve certain objective or
m nisterial |and use decisions fromLUBA s review authority.
According to petitioner, the legislative history of ORS
197.015(10) (b)(B) denmobnstrates that only divisions of |and
whi ch are approved under objective criteria were intended to
be exenpted from LUBA' s review authority.

Petitioner argues this Board should review the
applicable city conprehensive plan and |and use regul ation
provisions and determne if they are objective |and use
approval standards. If the applicable standards are
determned to be objective, petitioner argues LUBA should
di sm ss the appeal or transfer the appeal to circuit court,
pursuant to ORS 19.230 and OAR 661-10-075(10). If those
standards are not objective, however, petitioner argues
ORS 197.015(10)(b)(B) does not prohibit this Board from
review ng the challenged decision for conpliance with those
st andar ds.

While we agree wth petitioner that the scope and
i ntended neaning of ORS 197.015(10)(b)(B) is wunclear, we
di sagree wi th petitioner's interpretation of
ORS 197.015(10)(b)(B), that it excludes from our review
authority only those subdivision and partition decisions

which are based on objective criteria. We continue to



believe that our reasoning and conclusion in Parnmenter is
correct. ORS 197.015(10)(b)(B) renoves from our review
authority any decision approving or denying a proposed
subdi vision or partition within an acknow edged urban growth
boundary, where the <challenged decision does not also
approve, or is not made in conjuction with, an anmendnent or
modi fication of a plan or land use regulation provision.1
We believe that if the l|egislature had intended to renove
only our authority to review decisions on subdivisions and
partitions made under objective review criteria, then it
woul d have been unnecessary to add ORS 197.015(10)(b)(B) to
the statute, as ORS 197.015(10)(b)(A) already renoves our
jurisdiction to review decisions made under objective

approval standards. ?

Iwe note petitioner does not argue that the proposed partition is
dependent wupon another |and use approval over which we do have review
aut hority.

2petitioner also argues that the legislature did not need to exenpt
mnisterial building permt decisions from our review authority under
ORS 197.015(10)(b)(C), because ORS 197.015(10)(b)(A) already exenpts all

m nisterial decisions from our jurisdiction. Petitioner argues the only
way ORS 197.015(10)(b), read as a whole, nakes sense is to interpret it as
exenpting all mnisterial decisions, including mnisterial decisions on

bui l ding permits and subdivisions, fromour review authority.

Petitioner may be correct that ORS 197.015(10)(b) (0O partially
duplicates ORS 197.015(10)(b)(A) and is therefore unnecessary. However,
this possible overlap in the statutory exclusion from the definition of
land use decision provides no basis for reading a requirement into
ORS 197.015(10)(b)(B) that it be be limted to subdivision and partition
decisions "that do not require the exercise of factual, policy or |egal
judgment." Such an interpretation would sinply make ORS 197.015(10) (b)(B)
equally duplicative and unnecessary and, unlike the interpretation of

5



It is undisputed that the chall enged deci sion approves
a mnor partition within the acknow edged urban growth
boundary of the City of Seaside, and that the chall enged
deci sion does not include and is not nmade in conjunction
with an anmendnent of provisions in the city's plan or | and
use regul ations. Accordingly, we conclude this Board does
not have review authority over the chall enged decision.3

PETI TI ONER' S CONDI T1 ONAL MOTI ON FOR TRANSFER

Petitioner requests that if we determ ne that we do not
have jurisdiction to consider the chall enged decision, we
transfer this matter to the Circuit Court of Clatsop County
pursuant to ORS 19.230 and OAR 661-10-075(10). Petitioner's
nmotion for transfer is allowed.

This appeal is transferred.

ORS 197.015(10)(b)(C) to inpose such a requirenment, has no basis in the
statutory | anguage.

3petitioner also argues the challenged decision is wthin our
jurisdictional authority because it is a significant inpacts |and use
decision. Billington v. Polk County, 299 O 471, 479, 703 P2d 232 (1985);
City of Pendleton v. Kerns, 294 O 126, 133, 653 P2d 992 (1982). However,
the significant inpacts test does not confer jurisdiction where such review
authority is specifically excluded by statute. Parmenter v. Wallowa
County, slip op at 6 n 5; Oregonians In Action v. LCDC, _ O LUBA __
(LUBA No. 90-028, April 9, 1990), slip op 3, aff'd 103 O App 35 (1990).
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