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You are entitled to judicial review of this Order.



Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners challenge an order adopted by the Lake
Oswego City Council approving "Westlake '89," the sixth
phase of the Westl|ake Planned Unit Devel opnent (PUD). The
city council's decision affirms a decision of the Lake
Oswego Devel opment Review Board which approves (1) a
subdi vi sion and m nor |land partition, (2) a 204 |ot planned
devel opnent, and (3) sever al nodi fi cati ons to t he
Resi dential Hi gh Density (R-5) zone setback requirenents.

MOTI ONS TO | NTERVENE

Karen Bl ake, Lisa Jackson and G eg Meadors npve to
intervene on the side of petitioner. Jeffrey Frank and
Carole Frank nmove to intervene in this proceeding on the
side of respondent. There are no objections to the notions,
and they are all owed.

JURI SDI CTI ON

Al t hough the city's decision includes both a partition
and prelimnary subdivision approval for a 204 |ot PUD, no
party questions our jurisdiction in this matter.l See ORS

197.015(10) (b) (B); Meadowbr ook  Devel opnment V. City of

lour review jurisdiction is limted to | and use decisions. ORS 197.825.
As anended by the 1989 | egislature, ORS 197.015(10)(b)(B) provides that the
statutory definition of "land use decision" does not include a decision

"[w] hich approves, approves wth conditions or denies a
subdivision or partition, as described in ORS chapter 92
| ocated within an urban growh boundary where the decision is
consistent with | and use standards[.]"



Seasi de, O LUBA _ (LUBA No. 90-060, Septenber 18,

1990); Parnmenter v. Wallowa County, O LUBA _ (LUBA

No. 90-034, June 11, 1990). However, the city's decision
does nore than sinply grant approval of a partition and
subdivision; it grants planned unit devel opnent approval.
In addition, the city's decision grants nodifications of
set backs that would otherw se be required by the Lake Oswego
Code. For these reasons, the city's decision does not
appear to fall Wi t hin t he exception provi ded by
ORS 197.015(10)(b)(B).

FACTS

The Westlake PUD is a "major developnent” under the
Lake Oswego Code (LOC). LOC 49.140; 49. 145. Maj or
devel opnents nmay be developed in phases, wth prior or
concurrent approval of an Overall Developnent Plan and

Schedule (ODPS).2 LOC 49.150; 49.405(2). LOC 49.405(1)

2According to LOC 49. 410, the purpose of an ODPS is to:

"(1) Assure that the proposed devel opnment, considered as a
whole, will conform to the Conprehensive Plan and
Devel opnent St andards,

"(2) Assure that i ndi vi dual phases will be properly
coordinated with each other and can be designed to neet
t he Devel opnent St andards,

"(3) Provide prelinmnary approval of the |land uses, maximm
potential intensities, arrangenment of uses, open space
and resource conservation and provision of public
services of the proposed devel opnent, and

"(4) Provide the developer a reliable assurance of the City's
expectations for the overall project as a basis for
detail ed planning and investnent."



provi des:

"Devel opnent permts for individual phases within
a mjor devel opnent shal | be approved and
condi ti oned in accor dance with t he ODPS.
Devel opment permts for each phase shall assure

that the devel opnent plans conformto the ODPS, as

well as the Conprehensive Plan and Devel opnent

St andards. "

Under LOC 49.420(2), an application for ODPS approval

nmust incl ude:

"x % *x * %

"c. Maps and narrative indicating types and
| ocation of land uses to be provided
i ncludi ng park and open space sites or other
reserved | and.

"d. General Ilayout of streets, wutilities and
drai nage managenent neasures including areas
reserved for water inprovenents.

"e. General layout or siting of public transit,
bi cycl e and pedestrian circul ation.

"f. Maps and/ or narrative show ng off-site
i nprovenents necessary to serve the proposed
devel opnent to occur in each phase.

"% * * * *."

Under LOC 49.430, the planning conm ssion may approve

an ODPS only if

"o

49. 615, [3]

*

it finds the ODPS

* owi | t he of LOCC

and,

sati sfy requirements

3Among the approva

criteria included in LOC 49.615 are conformance with

(1) the city's conprehensive plan
appl i cabl e devel opnent standards,
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(2) statutory and code requirenents, (3)
and (4) applicable future street plans.



" * * * *

"(2) Provides for land uses and intensities that
are consistent with the provisions of the
Conprehensive Plan, * * * and wth the
pl anned capacities of public facilities,

"% * * * *."
An approved ODPS nust consist of the follow ng
docunent s:

"(1) A site plan showing |ocation and type of all
| and uses proposed, approximte acreage and
approxi mate nunber of units or square footage
of uses.

"(2) A general utility plan showing streets,
utilities, drainage managenent measures, bike
and pedestrian ways and transit | ocations.

"(3) A statenment acknow edging need for off-site
i mprovenents as required.

"(4) A schedule of the overall phasing and
devel opnent to occur within each phase.

ROk R ox ox " L OC 49. 435.

The ODPS for the Westlake PUD was approved in March,
1981.4 The ODPS was anended several tinmes after 1981. The
record indicates the ODPS was | ast amended in 1985. Record
1019-1023. As noted above, the decision challenged in this

proceedi ng approves the sixth phase of the Westlake PUD.

4The March, 1981 approval of the PUD used the term "Final Devel opnent
Pl an and Program" Apparently the LOC was anended sonetine after March,
1981 to substitute the term "Overall Devel opnent Plan and Schedul e" for the
term "Fi nal Devel opment Plan and Program " and to codify the procedures for
ODPS approval at LOC 49.400 to 49.440. Subsequent anendnents to the 1981
"Final Developnment Plan and Program for the Wstlake PUD use the
term nol ogy "Overall Developnment Plan and Schedule." To avoid confusion,
we use the term ODPS throughout this opinion.
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The devel opnent review board granted approval on October 6,
1989. The devel opnent review board's decision was appeal ed
to the city council, which denied the appeal and granted
approval on May 1, 1990.

FI RST ASSI GNMENT OF ERROR

"The city council m sconstrued the applicable |aw,
and its decision is not supported by substanti al
evi dence in the whole record because the
applicant's proposal fails to identify or provide
for adequate school capacity, as required by the
applicable law. "

Lake Oswego Comprehensive Plan (LOCP) General Policy
11, Specific Policy 4 provides in part:

"New devel opment shall be served by an urban | eve
of service of the follow ng:

"k X * * *

"(j) School s.

"Services shall be available or commtted prior to
approval of devel opnent.™

In their first assignment of error, petitioner and
intervenors-petitioner (petitioners) contend the city failed
to denonstrate that approval of Westlake '89 is consistent

with the above LOCP standard concerning school services.>

SPetitioners also contend the city's decision violates statew de
pl anni ng goal provisions requiring that |ocal governnents plan for school
facilities. See Statewide Planning Goal 11 (Public Facilities and
Services). Petitioners simlarly cite statew de planning goal requirenents
requiring that |ocal governnments plan for transportation facilities under
their second assignment of error, discussed infra. See Statew de Pl anning
Goal 12 (Transportation). However, as the city's plan and |and use
regul ati ons have been acknow edged by the Land Conservati on and Devel opnent

Commi ssion, the statewide planning goals apply only to city decisions
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Petitioners contend schools are inadequate to provide an
urban | evel of service for Westlake '89.

The city found that existing and commtted school
facilities would be adequate to provide an urban |evel of
service for Westlake '89, relying on testinony from the
school district that short and long term plans could be
i npl enented to avoi d unacceptable crowding at the elenentary
school that would serve Westlake ' 89. However, the city

al so adopted the follow ng findings:

"The conprehensive plan policies and standards
regarding schools were applied and relevant
findi ngs were adopted when the Westlake PUD Master
Plan was approved in 1981. The Master Pl an
all owed for the development to occur in nultiple
phases, with a potential total density of 1,527
residential units. In 1984, the Master Plan was
modi fi ed and i ncor por at ed into an Overal |
Devel opment Plan and Schedule ('ODPS ), pursuant
to LOC 49.400-440. The project is developing on
schedule and in accordance with the ODPS. There
are no significant changed circunstances which
affect the analysis of conformance with the city's
law that occurred at the time of adoption and
amendnment of the overall master plan.

"Because all issues regarding school capacity and
service availability and the inpacts of the entire
Westl ake PUD, including the phase covered by
West |l ake ' 89, were addressed and resolved at the
time the Master Plan was approved, and there are
no significant changed circunmstances, the schoo

i ssues do not need to be, and cannot be, revisited

anmendi ng the acknow edged conprehensive plan or |and use regulations or
adopting new conprehensive plan or |and use regulation provisions, not to
decisions that sinply apply the conprehensive plan and Iland use
regul ati ons. ORS 197.835(6); Byrd v. Stringer, 295 O 311, 313, 666 P2d
1332 (1983); Sellwood Harbor Condo. Assoc. v. City of Portland, 16 O LUBA
505, 511-512 (1988).
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at this tine. The only essential finding
regarding schools that needs to be nade in
reviewing Westlake '"89 is that the proposed 204

lots are within the density limtation provided
for in the Westlake PUD Master Plan.™ Record 30-
31.

Petitioners do not challenge the city's findings that,
in approving the ODPS for the proposed Westlake PUD in 1981,
the city found that the proposed PUD conplied wth
conprehensive plan policies and standards governing schoo
servi ces. Neither do petitioners challenge the city's
finding that the residential density proposed for Westl ake
89 is less than originally approved for this phase of the
West | ake PUD and that devel opnment of the Westlake PUD is
proceedi ng according to the schedule set forth in the ODPS. 6
Rat her, petitioners contend the record does not support the
city finding, quoted above, that there have been no
significant changes in circunstances. Petitioners contend
circunstances have changed since the city's 1981 decision
and schools are no |onger adequate to provide the required

urban | evel of service for Westl ake ' 89.

6Section 9 of the ODPS establishes a conpletion schedule for the

West| ake PUD and states that construction will commence "on approximtely
May 1, 1981" and "conmencenent of construction on each successive phase
will begin within 18 nonths of the conmencenent of construction on the
previ ous phase." Section 9 also provides for up to two one year extensions
of these deadlines. Record 1390. Any additional extensions to the
West | ake PUD conpl etion schedule would be treated as a mgjor anendnent to
the ODPS, and would require a new ODPS application and approval. Id.;

LOC 49.440. Although there appears to have been sonme question whether the
West | ake PUD was devel opi ng according to the approved schedule during the
| ocal proceedings regarding Westlake '89, the city ultimtely found that it
was, and that finding is not challenged in this appeal
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LOC 49.405(1) requires that approval of each phase of a
PUD "conformto the ODPS, as well as the Conprehensive Plan
and Devel opnent Standards."” However, we do not believe that
LOC 49.405(1) necessarily requires that all conprehensive
pl an policies be reapplied each tine a new phase of a PUD is
approved. We agree with the city that where conprehensive
pl an conpliance issues have been fully resolved for a PUD in
approving an ODPS under LOC 49.400 to 49.440, those
conprehensive plan 1issues need not be reconsidered in
approving individual phases of the PUD.~’

In Edwards | ndustries, Inc. v. Board of Comm ssioners,

2 O LUBA 91 (1980), we reached the sanme conclusion
interpreting a simlar Washington County PUD approval
procedure. In Edwards, initial approval of an "outline
master plan" was granted subject to a condition that
devel opnent be phased to allow adjoining roadways to be
inmproved to provide adequate capacity. The deci sion
approving the outline master plan was not appeal ed. Two
years later, a request for subdivision plat approval for one
of the approved phases was turned down solely on the basis

of concerns over inpacts on the road system adjoining the

7Section 1 of the Westlake ODPS provides the ODPS "shall be the sole
basis for evaluation of all phases of the Westlake devel opnment on any
i ssues that it addresses." Record 1381. Section 10 of the ODPS provides
approval of devel opnent phases "may be granted subject to conditions that
are consistent with and intended to carry out the terns and intent of this
pl an and program and the applicable city ordinances and regul ati ons which
govern matters not controlled by this plan and program" (Enphasis added.)
Record 1391.
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PUD. We concluded that wunder the county's PUD approval
procedures, the submssion of the prelimnary plat in
accordance with the outline master plan could not be used as
a vehicle to reopen the issue of inpacts on externa

roadways which was decided in the approval of the outline

master plan. 1d. at 96.8

Westl ake '89 will have less of an inpact on the city's
school system than would developnment at the full density
approved in 1981. In the circunstances presented in this

case, we conclude the city properly concluded it need not,
in approving Westlake '89, revisit the issue of adequacy of
schools to serve the Westl| ake PUD decided in 1981.
Petitioners' only conplaint is that circunstances have
changed and that even if schools were found to be adequate
in 1981 to serve the approved PUD, such is no |onger the
case. However, even if petitioners are correct in this
contention, that would not of itself provide a basis for

denying the requested approval for Westlake '89, and we

8Similarly, in City of Oregon City v. Cackamas County, ___ O LUBA __
(LUBA No. 88-098, February 22, 1989), slip op 11, we explained that under
the county's design review procedures, it was not necessary that the county
reconsi der "issues of conpliance with applicable plan, [land use regul ation
requi renents] or prior conditions of approval" in granting design review
approval for a proposed devel opnent, "provided that conpliance with the
applicable requirements or conditions of approval was resolved in another
final, appeal able decision." See also Headley v. Jackson County, _ O
LUBA __ (LUBA No. 89-144, April 19, 1990) (under county zoni ng ordi nance,
resolution of intent to rezone, rather than subsequent decision to anend
the zoning map in accordance with the resolution of intent to rezone, is
the stage at which the county applies statewide planning goals,
conprehensi ve plan and code standards).
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di sagree wth petitioners that this result 1is sonmehow
antithetical to sound | and use pl anning.

Despite the city's suggestion to the contrary in its
findings quoted above, nothing in the LOC provides that
decisions made at the time of ODPS approval concerning the
adequacy of schools to serve the entire PUD may be
reconsidered if the factual circunstances change before the
final phase of the PUD anticipated in the ODPS is approved.
As the statement of purpose in LOC 49.410 makes clear (see n
2 supra), the ODPS is designed both to assure the entire
project is considered in determning conpliance with the
conprehensive plan and to provide the developer wth
certainty concerning the city's expectations regarding the
overall project. \here the inpact on public services of the
entire PUD has been addressed and relevant plan policies
found to be conplied with in approval of the ODPS, we agree
with respondent and intervenors-respondent (respondents)
that it would be inconsistent with the purpose expressed in
LOC 49.410 to require approval of each devel opnental phase
to readdress plan public services policies, where the
requested phase approval is consistent with the type and
intensity of devel opnent envisioned by the approved ODPS.
Under the procedures adopted by the city, as long as a PUD
phase is <consistent with the ODPS and remains on the
approved tinme schedule, there is no requirenent that the

factual predicates underlying the original ODPS approval be
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reexam ned when the antici pated phases are approved.

It may be, as petitioners argue, that the above
interpretation of LOC 49.400 to 49.440 could require the
city to approve | ater phases of a PUD that would otherw se
be denied under the cited school services policy. However
the possibility that such approvals would be required is
limted in three significant ways. First, we see nothing in
the LOC that would preclude the city from requiring in an
ODPS t hat approval of |ater phases of a PUD consider school
services availability in i ght of any changes in
circunstances follow ng ODPS approval. The ODPS for the
West | ake PUD sinply does not do so. Second, LOC 49.435(4)
requires a phasing schedul e. By establishing a shorter
phasi ng schedule, the city can mnimze the chance that the
fact ual assunptions and findings underlying the ODPS
approval w1l become outdated before the PUD is fully
developed.® Finally, ORS 197.520(2) provides the city nmay
adopt a noratorium where such action is "justified by

denmonstration of a need to prevent a shortage of key

SWe note that it is not at all unconmon for |and use approvals such as
conditional use permits, prelimnary subdivision approvals, etc. to require
that the approval granted be acted upon within a specified time. As |ong
as the required inplenmenting action is taken within the time specified, the
ori ginal approval generally renmains valid, absent sonme overriding change in
| ocal, state or federal law, even if the factual circunstances upon which
the original approval was based change. As noted earlier in this opinion,
were the Westlake PUD not devel oping according to the conpletion schedul e
specified in the ODPS, a new ODPS would be required and petitioners'
al l egations concerning adequacy of schools presumably would have to be
addressed by the city in approving a new ODPS. See n 6, supra.
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facilities as defined in the statew de planning goals which

woul d otherwi se occur during the effective period of the
nor at ori um " 10
The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR
"The city council m sconstrued the applicable |aw
and its decision is not supported by substanti al
evidence in the whole record because the adjacent
streets and intersections are not adequate to
accommodate the traffic inmpact generated from the
proposed devel opnment, in violation of the Lake
Oswego Conprehensive Plan.”
LOCP General Transportation Policy IV requires that:
"The City will develop a residential neighborhood
streets system adequate to handl e expected vol une,
but at a mninum necessary scale to preserve the
qui et, privacy and safety of nei ghborhood living."
I n addition, LOCP General Transportation Policy I, Specific

Policy 1.F requires that

system whi ch

"include[s] procedures for approving increases in
pl anned |and use intensity only when a detailed
traffic analysis shows that existing streets and
intersections wll accommodate the projected
traffic increases or when inprovenents necessary
to acconmpdate those increases can be constructed
wi t hout exceeding the capacity of any elenment of
the City's coordinated transportation system™

The city received testinmony from the city's and

the city develop a transportation

t he

applicant's traffic engineers in which the engineers

10w do not

to adopt a noratorium under ORS 197.520.
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anal yzed previous traffic studies concerning the inpacts of
the Westlake PUD on the surrounding transportation system
Petitioners contend the city erred by not requiring that new
traffic studies be submtted in support of the Westlake ' 89
application.

As in the case of the adequacy of schools issue, the
city, in addition to finding the disputed plan policies are
satisfied by Westlake '89, also found the traffic inpact
i ssue had been fully addressed in the 1981 ODPS approval
The city found:

"The 204 Ilots proposed for Westlake '89 are
significantly less than the 331 units the site is
al l owed to accommpdate pursuant to the * * * ODPS.
The traffic inpacts of 331 units were already
consi dered and addressed as part of the ODPS.
Al t hough the applicant has submtted a new traffic
report, he was not legally required to do so. The
project as a whole is developing in a manner that
is consistent with the master plan approvals. * *
*"  Record 34.

As was the case under the first assignnment of error,
petitioners do not challenge the above quoted findings,
other than to argue that conditions have changed and that
devel opment of the Westlake PUD, with other developnent in
the area, has adversely inpacted the transportation system
in the area. However, for the reasons explained in our
di scussion of the first assignnent of error, we reject that
argument as a basis for requiring the city to denonstrate as
part of its decision that Westlake '89 conplies with the

cited plan policies.
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The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The city council msconstrued the applicable |aw
and its decision is not supported by substanti al
evidence in the whole record because this
devel opnent would destroy a distinctive natural
area and an essential wetland in violation of the
Lake Oswego Conprehensive Pl an.™

Petitioners contend the city failed to denonstrate that
Westlake '89 will pr ot ect "essenti al wet | ands” and
"distinctive natural areas" |ocated on the property proposed

for devel opnent.

A. Essenti al Wetl ands

The LOCP and LOC provisions cited by petitioners do not
require that "wetlands" be protected. They only require
that "essential wetlands"” be protected. LOCP 50-51; LOCC
4.005 to 4.040. Al t hough respondents do not dispute the
evidence cited by petitioners that the Westlake '89 site
i ncludes "wetl ands," respondents contend the city found that
the site includes no "essential wetlands,” and the record
contai ns substantial evidence to support that finding.

Under LOC 4.015(2), "essential wetlands"” are wetl ands
which are either designated as such on the city's hydrol ogy
map or determned to be such after application of the
criteria in LOC 4.035. |In finding that the site includes no
"essential wetlands" the city relied on an August 4, 1989
letter from the Oregon Division of State Lands (DSL) in

which a staff person in DSL's Environmental Permts Section
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di scussed the city's criteria for designating "essenti al
wet | ands” and explained why, in his view, the wetlands on
the property do not qualify as "essential wetlands.” \Wile
the evidence cited by petitioners does establish the
presence of "wetlands" on the property, that evidence does
not establish the existence of "essential wetlands."

Petitioners do not explain why the city's findings
concerning the lack of "essential wetlands" on the property
are inadequate or why the DSL l|letter is not substantial
evidence in support of the city's finding that there are no
"essential wetlands" on the property. We conclude the
findings concerning "essential wetlands" are adequate and
supported by substantial evidence.

Thi s subassi gnnent of error is denied.

B. Di stinctive Natural Areas

The LOCP provides that "distinctive natural areas" are
to be preserved as part of devel opnment approval. LOCP 32
Apparently relying on a suggestion in a July 10, 1989 letter
from the Arny Corps of Engineers that wetlands alterations
on the property may have inpacted "a nearby oak/ash
woodl and, " petitioners contend that the city failed to adopt
findings supported by substantial evidence that distinctive
natural areas on the property are protected. Record 1227.

The city found that although the Kruse Oak/Ash Forest
is identified as a distinctive natural area in the LOCP,

nei ther the Kruse Oak/Ash Forest nor any other distinctive
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natural area is |located on the Westl| ake '89 property.1l The
city's findings go on to state:

"The forest is not on the Wstlake '89 site and
the applicant is not required to reassess inpacts
on the Kruse Qak/Ash Forest. Nonet hel ess, the
applicant provided evidence denonstrating that the
storm drai nage system for the entire Westl ake PUD
i ncludi ng West| ake ' 89, has been designed to avoid
and therefore help preserve the Kruse Oak/Ash

For est. There is no persuasive or substantial
evidence in the record to support the allegation
that Westlake '89 will somehow damage the Kruse
OCak/ Ash Forest. There was no substantial evidence

i ntroduced contradicting the applicant's testinony
that the storm drainage system would be designed
to avoid damage to the Kruse Oak/Ash Forest and
that there would be no other danage to the
[distinctive natural area].

"I'n conclusion, Westlake "'89 is consistent wth
the Distinctive Natural Area policies because
there are no [distinctive natural areas] on the

site and the proposal wi || not have any
significant inpacts on the Kruse Oak/Ash Forest.
Record 45.

Petitioners do not challenge the above quoted findings
or explain why the evidence cited in those findings is
i nadequate to constitute substantial evidence to support the
findi ngs.

Thi s subassi gnnent of error is denied.

The third assignment of error is denied.

11The only distinctive natural area identified in the 1981 Westlake PUD
approval was the Kruse Oak/Ash Forest area. Record 1396. The findings
adopted in support of the 1981 PUD approval indicate that all distinctive
natural areas within the Wstlake PUD were protected by designating those
areas "QOpen Space." Record 1425.
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FOURTH ASSI GNMENT OF ERROR

"The city council inproperly interfered with the
Devel opnment Revi ew Board's hearing procedure.”

In an August 19, 1989 nenorandum to the devel opnent
revi ew board and pl anni ng conm ssion (before the devel opnent
review board rendered its decision in this matter), the city
council provided those bodies with its interpretation of
conprehensive plan policies regarding school capacities.
Record 1829. The city council's interpretati on was based on
factual determ nations set forth in an attachment to the
August 19, 1989 nmenorandum The city council purported to
reconcile the statutory obligations inmposed under ORS
197.505 to 197.540, concerning adoption of noratoria, wth
city obligations wunder the school related plan policies
which had resulted in recent denials of requests for
devel opnent approval based on inadequate school facilities.
The <city council concluded the <current facts regarding
adequacy of school facilities in the city would not support
a noratoriumunder ORS 197.505 to 197.540 and st at ed:

"The Conprehensive Plan policies, with regard to

school capacity, wll be satisfied unless the
Council in the future declares a noratorium
Because facts wll change over tine, so my the
concl usi ons concerni ng Conpr ehensi ve Pl an

conpliance and the current lack of the factual
preconditions for the enactnent of a noratorium *
* *" Record 1830.

Petitioners contend that by providing the devel opnent
review board with the above described nenorandum while the

devel opnent review board was considering the request at
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issue in this appeal, the city council inproperly interfered
with the devel opnent review board's decision naking
responsibility.

Respondents contend that the city council's action at
most constituted procedural error, and because petitioners
received a full and fair hearing before the city council in
this matter, petitioners do not allege, nor could they
all ege, any prejudice to their substantial rights caused by
the city council's August 19, 1989 nenorandum

We agree wth respondents. In our view, the city
council's menmorandum was sinply an attenpt by the ultimate
city decision maker to resolve what it viewed as conflicting
provi si ons in its conpr ehensi ve plan and statutory
requi renments concerning noratoria in order to provide
gui dance and achi eve consi stent decision making. Viewed in
this way, it is in the nature of a declaratory ruling that
would not be followed if the factual assunptions changed.
The city council nmade it clear in the nmenorandum that the
factual assunptions upon which its conclusions were based
were subject to change, and petitioners do not contend that
t hey were denied an opportunity to convince the city council
that their view of the relationship between the school plan
policies and statutory noratorium requirenents is incorrect
or that a different conclusion is warranted based on the
facts in this case.

In view of our resolution of the first assignnent of
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error, we express no opinion concerning the correctness of
t he conclusion reached in the city council's August 19, 1989
menor andum However, we do not believe the city council's
provi sion of the nenorandum to the devel opnent review board

in this case constitutes error. See Cherry Lane, Inc.,

North v. Jackson County, 14 Or LUBA 84, 86 (1985); Sills .

Josephine County, 9 Or LUBA 122, 130 (1983). Even if the

city council's action did constitute error, we agree wth
respondents that it would be procedural error, and there is

no prejudice shown in this case. See Sunburst |l Honeowners

v. City of West Linn, 101 Or App 458, 461, ___ P2d , rev

den 310 Or 243 (1990); Mason v. Linn County, 13 O LUBA 1,

4-5 (1984), aff'd in part, revid in part on other grounds 73

O App 334, rev den 299 Or 314 (1985); Colwell v. City of

Portland, 1 Or LUBA 74 (1980).
The fourth assignment of error is denied.

The city's decision is affirmed.
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