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argued on behalf of petitioners Industrial Supplies Co.
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Mark J. Greenfield, Daniel Kearns, and Edward J.
Sullivan, Portland, filed a response brief and Mark J.
Greenfield argued on behalf of respondent. Wth them on the
brief was Preston, Thorgrinmson, Schidler, Gates & Ellis.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.



AFFI RVED 10/ 23/ 90

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners challenge City of Bandon Ordinance 1258,
" AN ORDI NANCE ESTABLI SHI NG A MORATORI UM ON CONSTRUCTI ON AND
LAND DEVELOPMENT | N CERTAIN AREAS WTHIN THE CI TY OF BANDON
* *x * " Record (M3) 4.1
FACTS

This appeal challenges the third of four noratoria
adopted by the city affecting property within the City of
Bandon owned by petitioners. The first noratorium was
adopted Decenber 5, 1989 and expired on January 9, 1990.
The second noratorium was adopted January 9, 1990 and
expired on February 16, 1990.2 The noratorium challenged in
this appeal was adopted February 13, 1990, and is effective
t hrough June 16, 1990. The fourth noratorium adopted June
9, 1990, is effective through Decenmber 16, 1990. A separate
appeal, challenging the fourth noratorium is presently

before this Board in Davis v. City of Bandon, LUBA Nos. 90-

1The record in this appeal includes the records submitted by the city in

appeals challenging two earlier noratoria. In this opinion we cite the
record in the first appeal as "Record (M1)," the record in the second
appeal as "Record (M2)," and the record submitted in this appeal as

"Record (M3)."

2\¢ invalidated the first two noratoria. Davis v. City of Bandon, _
O LUBA __ (LUBA Nos. 89-153 and 89-159, July 13, 1990)(Davis |); Davis v.
City of Bandon, ___ O LUBA ___ (LUBA No. 90-009, July 13, 1990)(Davis I1).
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086 and 90-087.3

The property affected by the noratoriumis a strip of
| and i ncluding approximately 18 acres. The subject property
s known as Coquille Point and is separated from the
Pacific Ocean by Tax Lot 800 which lies west of the
vegetation line.4 The noratorium affects Tax Lots 600 and
700, which are unplatted, as well as a nunber of platted
|ots | ocated west of Portland Avenue. Tax Lots 600 and 700
were annexed by the city in 1989 and remain subject to the
Coos County conprehensive plan and |and use regulations.
See ORS 215.130(2) (providing that county plan and | and use
regul ations continue to apply after annexation until the
annexing city provides otherwise). The platted |lots | ocated
west  of Portland Avenue are subject to the city's
conprehensi ve plan and | and use regul ations. Existing city
and county zoning districts applied to the property permt

single famly dwellings.>

3The parties have not noved for consolidation of this appeal with the
appeal challenging the fourth noratorium See OAR 661-10-055. Therefore
al though we take official notice of the existence of that nmoratorium we do
not assign any significance to the existence of that noratorium or consider
in this decision additional issues that may be presented in the appea
chal l enging the fourth noratorium

4The city excluded Tax Lot 800 from the third noratorium apparently
because its location west of the vegetation line makes it undevel opable.
See State ex rel Thornton v. Hay, 254 O 584, 462 P2d 671 (1969);
ORS 390. 605, et seg.

5As explained later in this opinion, although applicable city and county
zoning districts permt single famly dwellings as uses allowed outright,
they both inpose a number of additional approval criteria.
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The city found:

"Tax Lots 600 and 700 rise steeply fromtheir base
to the top of the bluff, with slopes over 50%
The | ower portion of Tax Lot 600 falls within the
velocity zone of the ocean, is subject to ocean
fl oodi ng, and contains wetlands. These tax lots
are undevel oped * * *,

"The clifftop property within the affected area is
al so undevel oped, with large areas of eroded soi
*oxok The soils are highly erodible and have
been heavily inpacted by construction denolition
four-wheel drive use and wi nd erosion. Adj oi ni ng
uses [outside the noratorium area] i ncl ude
resi dences and overni ght accommodations.” Record
(M3) 8.

| medi ately adjacent to Coquille Point are offshore
islands and rocks which are part of the Oregon |Islands
National WIldlife Refuge. These islands and rocks are
val uabl e as habitat for nesting seabirds and for seals. The
area affected by the nmoratorium is an excellent site for
viewi ng nesting seabirds, seals and other marine l|ife.

The <city inposed the challenged noratorium to (1)
expl ore acquisition of the property for park purposes, and
(2) adopt additional planning and zoning neasures it
bel i eves are necessary to protect natural resource val ues
present on the property. There is no real dispute anong the
parties that the offshore islands and rocks are a val uable
natural resource warranting protection from |land uses on
Coquille Point which mght interfere with their wldlife
habi tat val ues. Neither do petitioners appear to dispute

that the area subject to the noratorium offers outstanding



possibilities for devel opnent as a public marine wildlife
viewi ng area. Rather, the issue presented in this appeal is
whether the city conplied with the statutory standards
governing the declaration of noratoria.
SECOND THROUGH SI XTH ASSI GNMENTS OF ERROR

There is no dispute that the decision challenged in
this appeal falls wthin the statutory definition of
"nmoratorium "6 The manner in which noratoria nmay be
decl ared, extended and reviewed by this Board is governed by
Sstatute. ORS 197.505 to 197.540. Under their second
t hrough sixth assignnments of error, petitioners Industrial
Supplies Co. Profit Sharing Trust (Industrial Supplies Co.),
et al contend the city failed to denponstrate a "conpelling
need" for the challenged noratorium as required by ORS
197.520(3).7

The statutory standards governing declarations of
moratoria distingui sh between noratoria based on "a shortage
of key facilities" and noratoria adopted for other purposes.

ORS 197.520. The statutory standards which nmust be net to

6ORS 197.505 defines a "noratoriunt as

"* * * engaging in a pattern or practice of delaying or
stopping issuance of permts, authorizations or approvals
necessary for the subdivision and partitioning of, or
residential construction on, urban or urbanizable |land. * * *"

W also address petitioner Davis's assignment of error in our
di scussion of these assignnents of error. In this opinion we refer to
petitioner in LUBA No. 90-030 and petitioners in LUBA No. 90-038
collectively as petitioners.
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declare a noratorium such as the one challenged in this

appeal are set forth in ORS 197.520(3) as foll ows:

"A noratorium not based on a shortage of key
facilities under subsection (2) of this section
may be justified only by a denponstration of

conpel l'ing need. Such a denonstration shall be
based upon reasonably available information, and
shal | include, but need not be Ilimted to,
findi ngs:

"(a) That application of exi sting devel opnent
or di nances or regul ati ons and ot her
applicable law 1is inadequate to prevent
irrevocable public harm from residential
devel opnent in affected geographical areas;

"(b) That the noratorium is sufficiently limted
to insure that a needed supply of affected
housing types within or in proximty to the
city, county or special district 1is not
unreasonably restricted by the adoption of
the noratorium

"(c) Stating the reasons alternative nethods of
achieving the objectives of the noratorium
are unsatisfactory;

"(d) That the city, county or special district has
determ ned that the public harm which would
be caused by failure to inpose a noratorium
outweighs the adverse effects on other
affected | ocal governments, including shifts
in demand for housing, public facilities and
services and buil dable | ands, and the overall
impacts of the noratorium on popul ation
di stri bution; and

"(e) That the city, county or special district
proposi ng the noratorium has determ ned that
sufficient resources are avai l abl e to
conplete the devel opnent of needed interim or
per manent changes in plans, regulations or
procedures within the period of effectiveness



of the moratorium"8

The city adopted findings addressing ORS 197.520(3).
I n addressing ORS 197.520(3)(b) and (d), the city found that
the chall enged noratoriumw ||l neither unreasonably restrict
the needed supply of housing in the city nor adversely
affect other |local governnents by shifting demand for
housi ng, public facilities and services and buil dabl e | ands.
Petitioners do not challenge the city's findings addressing
ORS 197.520(3)(b) or (d) and do not contend the noratorium
wi | adversely inmpact the <city's or adjoining |oca
governnment's ability to provide needed housing, public
facilities or services.

Petitioners <contend the <city failed to consider

reasonably available information during its deliberations.

8/n our opinion in Davis |, supra, slip op at 13-14, we described the
statutory scheme and sunmarized the above quoted statutory criteria for
noratoria as foll ows:

"The statutory schene denpnstrates a clear | egi sl ative
preference for proceeding by way of normal planning processes,
not by way of noratoria. Before existing devel opnent
ordinances and regulations are suspended by way of a
nor at ori um t hey nmust be shown to be i nadequat e.

ORS 197.520(3)(a). Even if the ordinances and regul ations are
i nadequate, alternative nmethods of achieving the objectives of
the noratorium nust be unsatisfactory. ORS 197.520(3)(c). The
noratorium nmust be linted to avoid unreasonable restriction of
needed housi ng. ORS 197.520(3)(b). The nature and scope of
the irrevocable public harm nust be such that it outweighs the
adverse effects on other affected |ocal governnents that may
result from the noratorium ORS 197.520(3)(d). Finally, the
city nust determine that it has the resources to devel op needed
plans or regulations within the term of the noratorium
ORS 197.520(3)(e). ORS 197.520(3) states that all of these
determi nations nust be part of the deternination of conpelling
need. "



Petitioners also challenge the city's findings concerning
ORS 197.520(3)(a), (c) and (e) as well as the city's
ultimate finding that its findings adopted in conpliance
with ORS 197.520(3)(a) through (e) denonstrate a conpelling
need for the chall enged noratorium

A. Reasonably Avail able I nformation

ORS 197.520(3), quoted supra, requires that the city
base its denonstration of "conpelling need" "upon reasonably
avai |l abl e i nformation." Petitioners I nterpret this
statutory |anguage to inpose an affirmative obligation upon
the city to include in its deliberations and to consider all
reasonably available informtion. Petitioners cite two
types of information, not included in the record of this
appeal, that they contend were reasonably available to the
city and relevant to the city's decision to inpose the
norat ori um ?

In declaring a noratorium the city nust ensure that
its decision is supported by substantial evidence. ORS

197.540(3); 197.835(7)(a)(0O). Al though a city may be

9The city excluded from the noratorium area four lots on which it had
previously approved a conditional wuse permt for the Gorman Motel.
Petitioners cite testinobny in the record in which a nunber of persons
argued the motel site should be included in the noratorium Petitioners
contend the record of the proceedings that led to approval of the
conditional use permt for the Gorman Mdtel should have been part of the
basis for the decision to inpose the noratorium Petitioners also contend
there was testinmny presented to the city in August and Septenber of 1989
whi ch concerned alternatives that would have all owed devel opment of all of
petitioner Industrial Supplies Co.'s platted lots as well as sone of
petitioner Davis's property.
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obliged to <consider all rel evant reasonably avail able
information which is submtted to it by participants in the
| ocal governnment proceedings leading up to its decision to
i npose the noratorium petitioners do not contend the
information they cite was submtted during | ocal proceedings
for inclusion in the record. Petitioners argue the city had
an affirmative statutory duty to include the cited
information in the record of its deliberations in this
mat t er.

We do not construe ORS 197.520(3) to inpose upon the

city an affirmative obligation to collect, include in its
record and consider all reasonably available information.
The statutory | anguage appears instead to |limt the city's

obligation to collect evidence in support of its decision to
declare a noratorium to information that is "reasonably
avail abl e,"” as opposed to nore detail ed evidence that may be
unreasonably difficult, expensive or tinme consumng to
generate or collect.

Thi s assignnment of error is denied.

B. Adequacy of Existing Developnent Ordinances to
Prevent Irrevocable Public Harm

The platted |lots |located in the southern portion of the
noratorium area are zoned Controlled Developnent (CD-1).
The purpose section of this zone states as foll ows:

"The purpose of the CD-1 zone is to recognize the
scenic and wunique qualities of Bandon's ocean
front and nearby areas and to mintain these
qualities as nmuch [as] possible by carefully
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controlling the nature and scale of future
devel opnment in this zone. It is intended that a
m x  of uses would be permtted, i ncl udi ng
residential, tourist comrercial and recreational
Future devel opnent is to be controlled in order to
enhance and protect the area's unique qualities."
Bandon Code (BC) § 3.700.

Single famly dwellings and state parks are |listed as uses
"permtted outright provided the use pronotes the purpose of
the zone and all other ordinance requirenents are net." BC
§ 3.710.

BC 8 3.730 inposes a nunber of requirenents on all new
uses in the CD-1 zone. Pl anni ng comm ssion approval of
design and siting is required. BC 8§ 3.730(1). BC 8§
3.730(2) requires that negative inmpacts on ocean Views
shoul d be taken into consideration. BC § 3.730(3) inposes a
burden on an applicant to show any geologic hazards are
adequately addressed and requires an applicant to submt
soils, geology and hydrology reports. BC § 3.730(4)
prohi bits structures on foredunes.

The remaining property subject to the noratorium
including Tax Lots 600 and 700, is subject to Coos County's
Control | ed Devel opnent (CD-10) zone. The purpose of the CD

10 zone is as follows:

"The purpose of the CD-10 district is to recognize
the scenic and unique quality of selected areas
within the U ban G owth Boundaries, to enhance and
protect the unique 'village atnosphere,’ to permt
a mx of residential, comrercial and recreational
uses and to exclude those uses which would be
inconsistent with the purpose of this district,
recogni zing tourism as a major conmponent of the

11



County's econony." Record (M1) 34.
Significant portions of Tax Lots 600 and 700 are designated
in the county plan as "Beach and Dune Areas with Limted
Devel opment Suitability." Devel opnment in such areas

requires findings considering the foll ow ng:
"l the type of wuse proposed and the adverse
effects it mght have on the site and
adj acent areas,

"ii. the need for temporary and per manent
stabilization programs and the planned
mai nt enance of new and existing vegetati on,

"iii. the need for methods for protecting the
surroundi ng area from any adverse effects of
t he devel opnment, and

"iv. hazards to life, public and private
property, and the natural environment which
may be caused by the proposed use.” Record
(M1) 37.

Fol | owi ng petitioner Industrial Supplies Co.'s subm ssion of
an application for approval of single famly dwelling on Tax
Lot 700, the city identified a nunber of additional plan and
zoni ng ordi nance provisions that would have to be satisfied
to grant the requested approval. Record (M 3) 373-374.

The city finds that approximately 15 single famly
dwel i ngs potentially could be approved on the 18 acres
subject to the noratorium The city suggests in its
decision and takes the position in its brief that wunder
either the city's CD-1 zone or the county's CD-10 zone it is
at least unclear whether the city can deny a request for

approval of a single famly dwelling in the CD-1 and CD-10
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zones or may only inpose siting limtations to reduce
i npacts on natural resource values of the property and
of fshore i sl ands.

The city's findings explain the significant natural
resource value of the offshore islands and that "Coquille
Point may be the best seabird viewing site on the west coast
* ok % 10 Record (M 3) 8. The city found that the
moratoriumis necessary and that current planning and zoning
limtations are inadequate to avoid irrevocable public harm
shoul d applications for devel opnent be subm tted.

The city found that the owner of Tax Lot 700 already
submtted one application for approval of a single famly
dwelling on Tax Lot 700, and that communications from the
owner of Tax Lot 600 suggested applications for single
famly dwellings on Tax Lot 600 m ght be submtted at any
time. 11 The city's findings point out that wthout a
moratorium applications for approval of single famly
dwellings could be submtted at any tinme; and, if such
applications were submtted, they would have to be reviewed
agai nst the existing plan and | and use regul ations. See ORS

227.178(3); Kirpal Light Satsang v. Douglas County, 96 O

10Respondent cites testinony in the record supporting this assessnent of
Coquille Point as a marine wildlife viewing area of national significance.
See Record (M 3) 445.

11ln its brief, respondent notes the owner of Tax Lot 600 subnitted a
study in January 1990 in support of its position that residential
devel opnent on Tax Lot 600 would not have unavoi dabl e adverse inpacts on
Coqui Il e Point or on the offshore islands and rocks. Record (M 3) 299-351.
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App 207, 772 P2d 944, nodified 97 O App 614, rev den 308 O
382 (1989).

The city acknow edges that although any residential
devel opnent on Coquille Point theoretically could be renoved
if the property is purchased for a public viewng area, it
nevertheless found Coquille Point could be permanently
damaged by such devel opnent and existing efforts to secure
federal and state funding to purchase and establish a park
on the site could be severely comprom sed or destroyed. The
city found the noratoriumis necessary both to allowtine to
prepare and adopt more stringent plan and |and use
regul ations to protect the property and to assure that
existing efforts to secure federal and state funds to
purchase the property will go forward.

In our view, the city's findings express separate bases
for the ultimate finding that the noratoriumis necessary to
prevent irrevocable public harm fromresidential devel opnent
in the area. First, the city found that devel opnent woul d
result in actual and irrevocable damage through destruction
of vegetative cover and erosion on Coquille Point and
t hrough i npacts on the offshore islands and rocks. Second,
the city found that irrevocable public harm would result
from residential developnent on the property by virtue of
the strong |ikelihood that current efforts to secure federal
and state funding to purchase and devel op the property for a

public viewing area would be abandoned or unsuccessful if

14



the city permtted additional residential devel opnent on the
property under existing |and use regul ati ons.

Petitioners contend that nowhere do the findings
specifically discuss the various I|limtations inposed on
potential single famly residential developnment by the
present plan and zoning designations for the property.
Petitioners contend this failure makes it inpossible for the
findings to explain why those regul ati ons are inadequate to
avoid irrevocable public harm from residential devel opnent
that may be allowed under existing planning and zoning.
Petitioners conplain the decision sinply concludes that such
damage to natural resources on Coquille Point and the
of fshore islands and rocks would result w thout explaining
why such is the case.

We agree with petitioners that the city's findings are
i nadequate to explain why existing plan and zoning
regul ati ons are inadequate to avoid irrevocable public harm
t hrough damage to protective vegetative cover or erodible
soils, as the findings suggest. | ndeed, the findings make
no reference to the limtations that may be inposed on
applications for residential developnent under the city's
and county's |land use regul ati ons. Nei t her do the findings
explain why any residential developnent in accordance with
existing land use regulations necessarily wll result in

irrevocable damage to the natural resource value of the
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of fshore islands and rocks. 12

Al t hough we conclude the city's findings are inadequate
to denonstrate that any residential devel opment on Coquille
Poi nt necessarily would result in irrevocable harm to the
natural resource values present on Coquille Point or on the
of fshore islands and rocks, we conclude the city's findings
are adequate to establish that any additional residentia
devel opnment in the area, even if |imted under existing
regul ations, would likely result in abandonnent or rejection
of current efforts to secure federal and state funding for a

public park and view ng area.13 W also agree with the

12Because the findings are inadequate in this respect, we do not address
the adequacy of the evidence to support such findings. W note, however,
the city ultimately relied on expert testinmony which suggests that any
residential devel opment nmay have adverse inpacts on Coquille Point and the
of fshore islands and rocks. However, it 1is not clear whether that
testimony is directed at all of the area included in the noratorium In
addition, the city candidly concedes that there are discrepancies between
some of the expert testinmony the city ultimtely relied upon and testinony
earlier offered by the same expert. The city also concedes there is expert
testimony in the record that while all of the area included in the
nor atorium m ght be desirable for inclusion in a public park, not all parts
of the 18 acres included in the noratoriumare equally fragile or as likely
to have the sanme inpacts on the offshore islands if devel oped
residentially. Some of that testinony suggests developnent in certain
areas, properly limted, would not result in irrevocable public harm to
Coquill e Point or the offshore islands and rocks.

13Respondent cites to several places in the record where it is suggested
that additional residential devel opnent of any kind would likely make the
site unusable as a public park or make federal funding for purchase of the
area for a park and wildlife viewing area unlikely. Respondent's Brief 14.
Viewing this testinony as a whole, we believe a reasonable person would
conclude that additional residential developnent on Coquille Point would
make it highly unlikely that federal or state funds could be secured to
purchase and develop the property for a public park and nmarine wldlife
vi ewi ng area

16



city's finding that abandonnment of such efforts to purchase
the property for a public park and marine wildlife view ng
area or loss of such funding due to residential devel opnent
under existing regulations wuld constitute irrevocable
public harm

Petitioners correctly note that failure of current
efforts to secure federal funding to purchase the 18 acres
does not nean efforts in the future to secure funding from
local, state or federal sources necessarily would be
unsuccessful . Petitioners are also correct that it 1is
possi bl e that any houses that m ght be constructed in the
interim could be renoved. However, in the unique
circunstances presented in this case, we do not believe the

possibility that other efforts to acquire the property for a

park and view ng area could be successful is fatal to the
city's finding of irrevocable public harm 14

In our view, the irrevocable public harmis the result
of (1) the adverse effect such residential devel opment woul d
l'ikely have on the city's ultimate goal of public purchase
of the property for developnent of a park and interpretive

center, and (2) the unusual suitability of the property for

l4petitioner Davis points out that not all of Tax Lot 600 is proposed
for acquisition for park purposes. There are nmaps included in the record
which |abel the northern portion of Tax Lot 600 as "Not to Be Acquired."
Record (M1) 171-172. Al though the city's decision is not entirely clear
on the point, it appears to endorse the Decenber 1989 proposal of the
United States Department of Fish and WIldlife. That proposal recomended
purchase of the entire 18 acres included in the noratorium including all
of Tax Lot 600. Record (M2) 221.
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such purposes. While the caution exercised by the city in
this case mght not be warranted or supportable in all
circunstances, we believe the city's approach is justified
in this case. As the city points out, this is not just
anot her possible area for a park. Rather, it is perhaps the
best seabird nesting view ng area on the west coast, an area
of national significance offering a wealth of wldlife
viewi ng possibilities. The cost of purchasing the property
will be high, mking the city's reliance on state and
f eder al funding contributions reasonabl e. Thi s IS
particularly the case in view of the national, as opposed to
purely local, significance of the site for marine wildlife
Vi ewm ng purposes. 1

Thi s assignnment of error is denied.

C. Alternatives to a Moratorium

Petitioners contend the <city's findings are not
adequate to denonstrate that "alternative nmeans of achieving
the objectives of the nmoratorium are wunsatisfactory,”" as
required by ORS 197.520(3)(c). Specifically, petitioners
contend the city failed to explain why it could not sinply
purchase the property or nediate a solution with petitioners
t hat woul d have made the noratorium unnecessary.

The city contends its findings indicate it made efforts

15The record includes purchase price estimates of $1.4 nmillion.
Petitioner Davis contended during |ocal proceedings that the cost nmay be
much hi gher.
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to reach a settlenment with petitioners during the first
moratorium and petitioner Industrial Supplies Co. refused
to sign the settlenment agreenent. The city further contends
that its findings denonstrate that it is actively pursuing
plans to purchase the property wth federal and state
assi st ance. However, the city argues it was never the
city's plan to purchase and develop the property solely with
city funds, and the city |lacks funds to purchase the
property. 16

We agree with the city that its findings are adequate
to denonstrate conpliance with ORS 197.520(3)(c), and we
reject this assignnent of error.

D. Sufficient Resources to Conplete Needed Changes in
Pl ans, Regul ations or Procedures

ORS 197.520(3)(e) requires the city to find that it has
"sufficient resources * * * to conplete the devel opnent of
needed interimor permanent changes in plans, regulations or
procedures within the period of * * * the noratorium"”

The city found that efforts to purchase the property
were already wunderway, although the <city did not find
purchase could be conpleted within the 120 day noratorium

period. The city also adopted the follow ng findings:

"* * * []1]n the event public acquisition does not

16Al t hough the city did not explicitly find that it |acked funds of its
own to purchase the property, its findings read as a whole nake it clear
that it does not have such funds and for that reason is attenpting to
secure funds from state and federal sources.
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occur, a 120-day noratorium [permts] the City to
adopt overlay zones and wutilize other planning

t echni ques, such as t he transferring of
devel opnent rights, to protect the significant
resource values of the affected area.” Record (M
3) 9.

"* * * [T] he Council finds that its staff, working
with the special counsel it has hired, enable[s]
the City to adopt and enact necessary interim or
per manent changes in plans, regul ati ons or
procedures within the period of effectiveness of
the noratorium * * * The Council finds that the
City planner has begun working wth specia
counsel to consider necessary plan and zoni ng text
and map anmendnents intended to protect devel opnment
rights of affected property owners while also
protecting the resource values of the area. The
Council finds that a planning programis underway,
and it believes 120 days is a sufficient amunt of
time to prepare, hold hearings on, and adopt
measures necessary to neet City needs consistent
with LCDC s goals.”" Record (M3) 13.

Petitioners contend the city's findings concerning ORS
197.520(3)(e) are long on optimsm and generalities and
short on details. Petitioners contend the city's findings
must outline a planning program identify resources needed
to acconplish the expected work and denonstrate that the
city has or can secure such resources.

The <city's findings suggest the Kkinds of planning
measures that are being considered, poi nt out that
additional staff has been hired to prepare needed regul atory
changes and conclude that needed changes can be prepared and
adopted during the 120-day period. We conclude the city's
findings are adequate to denonstrate conpliance with ORS

197.520(3) (e).
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Thi s assignnment of error is denied.

E. Conpel I'i ng Need

Petitioners contend that viewed as a whole, the city's
findings fail to denonstrate conpliance with the ultimte
| egal standard in ORS 197.520(3), i.e. justification of the
noratori um by denonstrating "conpelling need.”

As expl ained above, the city's findings are either
unchal | enged or adequate to addr ess each of t he
consi derations expressed in paragraphs (a) through (e) of
ORS 197.520(3). Petitioners point out the statutory command
that the required denonstration of conpelling need nust
include "but need not be limted to" the findings required
by par agr aphs (a) t hr ough (e) of ORS 197.520(3).
Petitioners suggest that adequate findings addressing
par agraphs (a) through (e) may not be enough to denonstrate
"conpel ling need.”

In this case we conclude the city's findings addressing
paragraphs (a) through (e) of ORS 197.520(3) are adequate to
denonstrate the noratorium is justified by a conpelling
need. Qur conclusion is based primarily on the city
findi ngs which denonstrate that Coquille Point is extrenely
val uable as a public marine wildlife viewing area, and its
availability for such use is threatened by residential
devel opnent all owable under existing |land use regul ations.
However, it is also inportant that the noratorium w |l have

no adverse inpact on the <city's or adjoining |oca
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governnent's ability to provide needed housing, or public
facilities or services. Al t hough the | egislature's concern
in adopting limtations on enactnent of noratoria is not
explicitly limted to concern with inpacts on the ability of
| ocal governnments to carry out their obligations to supply
needed housing, concerns wth inpacts on housing were

clearly the legislature's primary concern. 7

Thi s assignnment of error is denied.
Petitioners Industrial Supplies Co., et al's second,
third, fourth, fifth and sixth assignnents of error are

denied. Petitioner Davis's assignnment of error is denied.

17/n addition to the requirenent for findings addressing inpacts on
housing in ORS 197.520(3), the following |egislative statenment of purpose
makes the legislature's primary concern with the possible inpact of
noratoria on housing apparent:

"The Legislative Assenbly finds and decl ares that:

"(1) The declaration of nmoratoria on construction and I|and
devel opnent by cities, counties and special districts may
have a negative effect on the housing policies and goals
of other |ocal governments wthin the state, and
therefore, is a matter of state-w de concern.

"(2) Such noratoria, particularly when limted in duration and
scope, and adopted pursuant to growth nmanagenent systens
that further the state-wi de planning goals and | ocal
conprehensi ve plans may be both necessary and desirable.

"(3) Clear state standards should be established to assure
that the need for noratoria is considered and docunented,
the inmpact on housing is ninimzed, and necessary and
properly enacted noratoria are not subjected to undue
litigation." ORS 197.510.

22



FI RST ASSI GNMENT OF ERROR

In their first assi gnnent of error, petitioners
| ndustrial Supply Co. et al contend the city failed to adopt
findings adequate to satisfy the statutory requirenent for
extendi ng a noratorium beyond 120 days.

ORS 197.520(4) provides as foll ows:

"No noratorium adopted wunder [ORS 197.520(3)]
shall be effective for a period l|longer than 120
days, but such a noratorium may be extended
provided the city * * * adopting the noratorium

"(a) Finds that the problem giving rise to the
need for a noratoriumstill exists;

"(b) Denonstrates that reasonable progress is
being nmade to alleviate the problem giving
rise to the noratorium and

"(c) Sets a specific duration for the renewal of
the moratorium A noratorium nmay be extended
more than once but no single extension may be
for a longer period than six nonths."

Respondent first contends that the above statutory
requirenment is inapplicable because the city acknow edged
the first two nmoratoria were defective, and this Board
invalidated those noratoria in Davis |1 and Davis |I1I.
Respondent contends there was no noratoriumto extend.

We do not agree. On the date this noratorium was
adopted the first two noratoria had not been invalidated by
this Board. The city's decision continued the regulatory
l[imts inposed by the first two noratoria with alnost no
changes. The city therefore "extended" the noratorium

within the meaning of ORS 197.520(4).
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Alternatively, the city argues that it specifically
found that the "problem giving rise to the need for a
moratoriumstill exists,” as ORS 197.520(4)(a) requires. 1In
addition, the city argues the findings discussed above under
our consideration of ORS 197.520(3)(e) are adequate to
denonstrate "reasonable progress is being nmade to alleviate
the problem giving rise to the noratorium” as ORS

197.520(4) (b) requires. Respondent contends:

"[The city] found that staff working with special

counsel , provided the City wth sufficient
expertise to enact interim or permanent changes in
pl ans, regul ati ons or procedures during the
noratorium peri od. It found that staff and

speci al counsel already had begun such work, and
that tal ks were progressing with state and federal
representatives and property owners to gain
clarity with respect to choices and tinelines for
deci si onmaki ng.

"x % *x * %

"The relevant | egal standard is 'reasonable
progress.' That is all that the statute requires.
A reasonable person would conclude that these
issues are conplex, take time to resolve, and

require a full wunderstanding of the factual and
| egal background before appropriate solutions can
be devised. A reasonabl e person would find that

t he above steps, taken over a very short period of
time * * * constitute reasonable progress.”
(Citations to the record omtted; enphasis in
original.) Respondent's Brief 20-21.

We agree with the city that its findings are adequate
to denmonstrate conpliance with ORS 197.520(4). We reject
petitioners' argunents that the city failed to provide

sufficient detail concerning its progress. However, the
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city's explanation of its progress is admttedly not very
specific. Qur refusal to fault the |l evel of detail provided
by the city is based primarily on the relatively short
period of time the city had during the first two noratoria
to devel op specific nmeasures to anmend its plan, regulations
and procedures.

Finally, we enphasize that the city may not enact one
or nmore noratoria solely to allow it to seek wuncertain
federal or state funding for a wildlife view ng area. The
statutes discussed above limt noratoria to 120 days and
require that the city find it will be able to mke any
needed changes in its plans, regulations and procedures
during the termof the noratorium

However, as we explained earlier in this opinion, the
city has not sinply adopted a noratoriumto allow itself an
indefinite period of tine to seek federal and state funds to
purchase the property. The ~city found that existing
regul ati ons are inadequate to avoid residential devel opnent
that would likely preclude the |onger term purchase option,
and that the noratoriumis necessary to allow tinme to adopt
pl an and | and use regul ati on provisions to avoid residenti al
devel opnent that would preclude the preferred long term
purchase option. As long as the city adopts such plans,
regul ati ons or procedures within the term of the noratorium
or any extensions that it can justify under ORS 197.520(4),

there is nothing inpermssible in the city's approach.
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The first assignnment of error is denied.

The city's decision is affirmed.



