BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SOUTHWOOD HOVEOWNERS ASSOCI ATl ON )
and W LLI AM GATES,

Petitioners,

VS.
LUBA No. 90-103
CITY OF PH LOVATH,
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Respondent , AND ORDER
and
BETTY ELLI S and GARY REM NGTON,
| nt ervenor s- Respondent. )
Appeal from City of Philomath.
Bill Kloos, Eugene, filed the petition for review and

argued on behalf of petitioners. Wth himon the brief was
Johnson and Kl oos.

Scott A. Fewell, Corvallis, filed the response brief
and argued on behal f of respondent.

Betty Ellis and Gary Rem ngton, Philomath, represented
t hensel ves.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON
Referee, participated in the decision.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a city decision granting approval of
a 41 | ot subdivision located within the city's urban growth
boundary (UGB).
MOTI ON TO | NTERVENE

Betty Ellis and Gary Rem ngton nove to intervene on the
side of respondent in this proceeding. There is no
opposition to the notion, and it is allowed.
MOTI ON TO DI SM SS

LUBA has exclusive jurisdiction to review |and use
deci si ons. ORS 197.825(1). ORS 197.015(10) (b) provides
that |and use decisions do not include a |ocal governnment

deci si on:

"(A) Which is mde under |and use standards which
do not require interpretation or the exercise
of factual, policy or |egal judgnment;

"(B) Which approves, approves with conditions or
deni es a subdi vision or partition, as
described in ORS chapter 92, l|located within
an urban growth boundary where the decision
is consistent with | and use standards; or

"(C) Which approves or denies a building permt
made under |and use standards which do not
require interpretation or the exercise of
factual, policy or | egal j udgnent . "
(Enphasi s added.)

See Oregonians in Action v. LCDC, 103 Or App 35, 38, ___ P2d

__(1990); Meadowbr ook Devel opnment v. City of Seaside,

O LUBA _ (LUBA No. 90-060, Septenber 18, 1990); Parnenter



v. Wallowa County, O LUBA _ (LUBA No. 90-034, June

11, 1990).

Respondent noves to dismss, alleging the challenged
decision falls wthin the statutory exception to the
definition of | and use deci sion provi ded in ORS
197.015(10) (b)(B) for subdivisions |ocated within UGBs.

Petitioners do not dispute that the chall enged deci sion
concerns approval of a subdivision |ocated within a UGB.
However, petitioners contend respondent's nmotion to dismss
should be denied, because the challenged decision is not
"consistent with land use standards,” as required by ORS
197.015(10) (b) (B). 1

Legi slative anmendnents in 1989 produced the current
| anguage in ORS 197.015(10)(b)(B). We first interpreted the
meani ng and scope of the exception to our jurisdiction

created by that section in Parnenter v. Wllowa County,

supra. In that decision, we acknow edged that it is
"possible" to interpret ORS 197.015(10)(b)(B) to exclude
deci sions concerning subdivisions and partitions from our
review jurisdiction only where the "decision conplies with
al | applicable approval standards found 1in the |ocal
governnment's conprehensive plan and |and use regulations."

Id. slip op at 4. We expl ai ned:

lin the alternative, petitioners conditionally nmove that this case be
transferred to circuit court, should this Board determine that it |acks
jurisdiction. See ORS 19.230; OAR 661-10-075(10); Anderson Bros., Inc. v.
City of Portland, ___ O LUBA ___ (LUBA No. 89-054, Novenber 22, 1989).
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"Under this interpretation, LUBA would essentially
have to conduct a conplete review of the nerits of
the appealed decision before it could determ ne
whet her or not it had jurisdiction to review the
deci si on. If, wupon concluding its review LUBA
determ ned that the decision was consistent wth
all applicable |Iand use standards, LUBA could not
affirm the decision, but rather would dism ss the
appeal or transfer the appeal to circuit court,
pursuant to ORS 19. 230 and OAR 661-10-075(10)."

In Parnmenter we rejected the above interpretation of
ORS 197.015(10)(b)(B), <concluding the phrase "consistent
with |and use standards” sinply limted the jurisdictional
exclusion to partition and subdivision decisions in which
the | ocal governnent applied |and use standards, as opposed
to partition and subdivision decisions which required
anmended | and use standards for approval. As we subsequently

expl ained in Meadowbrook Developnent v. City of Seaside,

supra, slip op at 4-5:

"ORS 197.015(10)(b)(B) renoves from our review
authority any decision approving or denying a
proposed subdivision or partition wthin an
acknow edged wurban growth boundary, where the
chal | enged deci sion does not also approve, or is
not mde in conjunction with, an anmendnment or
modi fication of a plan or land use regulation
provi sion. "

Petitioners recognize that wunder our decisions in

Par renter and Meadowbrook this case nust be dism ssed or

transferred to circuit court. However, petitioners contend
our interpretation of ORS 197.015(10)(b)(B) in those cases
is wong and should be reconsidered. Petitioners contend

the interpretation we acknow edged in Parnenter as



"possible,” but rejected, is the correct interpretation of

ORS 197.015(10) (b) (B).

"The |anguage of ORS 197.015(10)(b)(B) is plain
and unanbi guous on its face * * *. |t does nean *
* * LUBA nust address the nerits of the case in
order to determne whether it has jurisdiction.
| f upon review LUBA concludes that the decision is
not consistent with the applicable standards, then
LUBA has jurisdiction and issues a decision. | f
LUBA' s revi ew concludes that the decision was made
"consistent with [ and use standards,” then LUBA so
determ nes, finds that it has no jurisdiction, and
the matter can be transferred to circuit court
under the applicable statute. At that point, the
circuit court could conduct review of any

procedural issues that mght be raised by the
parties. This reading of +the statute gives
meaning to its unanbiguous terns; it is workable,
if a bit cunbersome, process.” (Enmphasis in
original.) Petitioners' Response to Mdtion to

Dism ss and Conditional WMtion for Transfer to
Circuit Court 2.

As an initial point, we readily agree with petitioners
that the review process required under their construction of
the Ilanguage of ORS 197.015(10)(b)(B) is "cunbersone."
Effectively, under their interpretation, LUBA only | acks
review jurisdiction over "procedural" issues. LUBA nust
review "substantive" issues to determ ne whether it has
jurisdiction to review the challenged decision for
conpliance with substantive standards. If LUBA determ nes
it has jurisdiction (because the decision violates one or
more substantive standards), it issues an opinion on the
merits. |If LUBA lacks jurisdiction (because the subdi vision

"is consistent with [substantive] |and use standards"”) and



one or nore procedural i1issues renmain unresolved, the appeal
must be transferred to circuit court so that a trial my be
hel d to consi der possible procedural issues.

There is no support in the statutory |anguage of ORS
197.015(10) (b) (B) for petitioners' jurisdictional
di stinction between "substantive" and "procedural" issues.
Land use standards can be procedural or substantive, and the
statute does not state that only "substantive" [|and use
standards are to be considered under ORS 197.015(10) (b)(B).
Absent sone support in the |language of the statute for
petitioners' contenti on t he | egi sl ature i nt ended to
bi furcate review of decisions on urban partitions and
subdivisions in the way they suggest, wth review of
substantive issues by LUBA and review of procedural issues
by circuit courts, we reject that interpretation.

Petitioners contend the interpretation we adopted in

Parmenter and followed in Meadowbrook inproperly | ooks

beyond unanbi guous | anguage to consider legislative intent
and contend our interpretation adds |anguage to the statute
t hat was not adopted by the |egislature. We di sagree with
bot h contenti ons.

As petitioners correctly point out, it is this Board's
obligation to apply statutes as they are witten and if the
statutory | anguage is clear as witten, no interpretation by

this Board is required. Whipple v. Howser, 291 Or 475, 481

632 P2d 752 (1981); State v. Young, 74 Or 399, 403, 145 P2d




647 (1915); Hay v. City of Cannon Beach, O LUBA

(LUBA Nos. 88-054 and 88-093, Decenber 27, 1988). However,

our decisions in Parnenter and Meadowbrook are based on our

view that the language in ORS 197.015(10)(b)(B) IS
anbi guous. 2

Al though a literal reading of the phrase "consistent
with |and use standards" may suggest that a review of the
merits necessarily is called for in making a jurisdictional
determ nati on under ORS 197.015(10)(b)(B), we do not agree
it unambiguously requires such a review 3 Statutes are to
be construed in context with related provisions. Davis V.
Wasco | ED, 286 Or 261, 266-267. 593 P2d 1152 (1979); State
H ghway Com v. Rawson, 210 O 593, 608-610, 312 P2d 849

(1957). We believe the context of the statutory |anguage in
ORS 197.015(10)(b)(B) is particularly inportant. The phrase

appears in a section of the statute which creates exceptions

to our jurisdiction, and we assune the |egislature intended

to create a workable exception when it adopted ORS

197.015(10) (b) (B). Viewed in context, we continue to
bel i eve t hat al t hough It IS "possi bl e" t hat
2Actually, in both cases we described the statute as "unclear."

Parmenter, slip op 5; Meadowbrook, slip op 4.

3Even where statutory |anguage is unanbiguous, literal application of
statutory language is to be avoided where it produces absurd results.
Rather, if it is possible in such situations, statutory |anguage should be
construed so that it is a reasonable and workable | aw and not inconsistent
with the general policy of the legislature * * *." Fox v. Glloway, 174 O
339, 347, 148 P2d 922 (1944). See Pacific Power and Light Co. v. State Tax
Conmmi ssion, 249 Or 103, 110, 437 P2d 473 (1968).
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ORS 197.015(10)(b)(B) can be interpreted to require that we
conduct a substantive review of partition and subdivision
decisions to determne whether we have jurisdiction to
conduct such a review in the first place, it does not do so
unanbi guousl y.

Finally, petitioners charge that our interpretation of

ORS 197.015(10) (b)(B) in Par nent er and Meadowbr ook

effectively inserts language into the statute which the

| egi slature did not. Petitioners correctly note that in
determning the meaning of statutes this Board is "not to
insert what has been omtted" from the statute.? ORS
174.010; 1000 Friends of Oregon v. Benton County, O

LUBA __ (LUBA No. 90-066, Septenmber 14, 1990).

In interpreting anbiguous statutory |anguage, the
review ng body al nost always el aborates upon, or qualifies
in sonme mnner, the words that appear in the statute.
Al t hough the distinction between inproper insertion of new
statutory |anguage and perm ssible explanation of the
meani ng of the statute may in particular cases be a fine
one, we do not believe our decisions in Parnenter and

Meadowbr ook inproperly insert |anguage that the |egislature

omtted.

Again, we recognize that this Board's obligation is to

4petitioners contend the effect of our decisions in Parnenter and
Meadowbrook is to nake the critical phrase in ORS 197.015(10)(b)(B)
"consistent with land use standards," read "consistent with existing |and
use standards."
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"discern and declare the intent of the legislature.” ORS

174.020; Fifth Avenue Corp. v. Washington Co., 282 O 591,

596, 581 P2d 50 (1978). However, in seeking that intent, we
presune the legislature intended to <create a workable
exception to our jurisdiction and did not intend to create a
procedur al nor ass. Qur decision in Parnenter sinply
interprets the phrase "consistent with |and use standards”
to express a legislative intent that the exception to our
jurisdiction created by ORS 197.015(10)(b)(B) be confined to
t hose partition and subdi vision decisions which nerely apply
applicable | and use regul ati ons. Under this interpretation
of the exception to our jurisdiction created by ORS
197.015(10)(b)(B), jurisdiction to determ ne whether the
| and use regulations were correctly applied in making those
deci sions no | onger lies at LUBA.

On the other hand, partition and subdivision decisions
which require application of nodified or anended |and use
standards are not "consistent with |and use standards,"
because those standards nust be changed or nodified in sone
manner to accommmodate the partition or subdivision. Such
partition and subdivision decisions remain subject to our

review.®> This interpretation of ORS 197.015(10)(b)(B) gives

5'n Hoffman v. City of Lake Oswego, ___ O LUBA ___ (LUBA No. 90-067,
Sept enber 26, 1990), slip op 3, we stated that where a subdivision and
pl anned unit devel opnent approval granted "nodifications" to setbacks that
woul d ot herwi se be required under the | and use regul ati ons the exception to
our jurisdiction provided by ORS 197.015(10)(b)(B) does not apply.
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meani ng to t he statutory | anguage. Unli ke t he
interpretation petitioners suggest, which could require
review of urban partition and subdivision decisions by both
LUBA and the circuit court, the interpretation adopted in
Parnmenter results in a relatively straightforward exception
to the definition of the term "land use decision" and our
review jurisdiction.
I 11
I 11
I 11
I 11
I 11

For the reasons expl ai ned above, we adhere to our prior
interpretation of ORS 197.015(10)(b)(B). The chal | enged
decision falls within the exception to our jurisdiction
specified by ORS 197.015(10) (b)(B). Accordi ngly,
petitioners' conditional notion to transfer this appeal to

t he Benton County Circuit Court is allowed.
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