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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

Bl LL REED, MADELI NE REED, JACK )
Nl EM, PAT NIEM, SANDY )
STROMQUI ST, LYNETT SPROUL, DAN )
GOLUBI CKAS, ROBI N GOLUBI CKAS, )
MARY BLAKE, ANN KLI NGER, and )
CAROL JORDAN, )
)
Petitioners, )
)
and )
)
CLYDE V. BRUMMVELL and OREGON )
HOVEOWNERS ASSOCI ATI ON, ) LUBA Nos. 91-088 and 91-089
)
| nt ervenors-Petitioner, ) FI NAL
OPI NI ON
) AND ORDER
VS. )
)
CLATSOP COUNTY, )
)
Respondent , )
)
and )
)
NORTHWEST CONFERENCE RESORTS, )
I NC. , )
)
| nt er venor - Respondent . )
Appeal from Cl atsop County.
Clyde V. Brummell, Portland; Leonard Gard, Portl and;

and Edward J. Sullivan, Portland, filed the petition for
revi ew. Wth them on the brief was Preston, Thorgrinmson
Shidler, Gates & Ellis. Edward J. Sullivan argued on behal f
of petitioners and intervenors-petitioner.

No appearance by respondent.

Gregory S. Hat haway and Virginia L. Gust af son,
Portland, filed the response brief and argued on behal f of
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i ntervenor-respondent. Wth them on the brief was Garvy,
Schubert & Barer.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 01/ 21/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal two county decisions in this
consol i dated appeal. The decision challenged in LUBA No.
91- 088 approves a conditional use permt for an 18 hole golf
course and related facilities. The decision challenged in
LUBA No. 91-089 approves a prelimnary plat for a 50 | ot
cluster subdivision |located next to the golf course.
MOTI ONS TO | NTERVENE

Cl yde V. Brumel | and t he Oregon Honeowner' s
Associ ation nove to intervene on the side of petitioners.
Nort hwest Conference Resorts, Inc., the applicant below,
moves to intervene on the side of respondent. There is no
opposition to the notions, and they are allowed.?
FACTS

The subject property is in a rural portion of Clatsop
County, west of Highway 101 between the cities of Gearhart
and Astoria, in a planning area referred to as the Clatsop
Pl ai ns. The western boundary of the property borders Sunset
Lake, and West Lake fornms part of the eastern boundary and

lies partially wthin the boundaries of the subject

property. Part of the subject property is zoned Rural-
IA single petition for review was filed by all petitioners and
i ntervenors-petitioner. Respondent did not file a brief, but intervenor-
respondent filed a brief in support of the county's decisions. In this
opinion we refer to petitioners and intervenors-petitioner collectively as
"petitioners.” W refer to intervenor-respondent as "intervenor."

Page 3



© 00 ~N oo o b~ w NP

N NNN R R R R R R R R R R
W N P O © 0O ~N O O N~ W N B O

24
25
26
27
28

Agriculture-5 (RA-5). Part of the subject property is zoned
Lake and Wetlands (LW. The property is also subject to two
overlay zones, the Beaches and Dunes Overlay District and
t he Shoreland Overlay District.

The proposed golf course conditionally approved by the
county would occupy approximately 159 acres, and the
proposed subdivision would include 50 lots of approximately
one-half acre each. The bal ance of the property is to be
used for common open space, including habitat conservation
areas for the Oregon silver spot butterfly, a butterfly
designated as threatened wunder the federal Endanger ed
Speci es Act.

The Clatsop County Planning Comm ssion held a public
hearing on the applications on Septenmber 6, 1990. A second
heari ng was held on October 18, 1990 to allow the applicant
an opportunity to present rebuttal argunent and testinony,
and the planning commssion ultimately approved the
applications on Decenber 20, 1990. Petitioners appeal ed the
pl anni ng comm ssion's deci si on to t he board of
comm ssi oners. After conducting an on the record review,
the board of conm ssioners upheld the planning conm ssion
deci sions on June 12, 1991, and this appeal followed.

FI RST ASSI GNMENT OF ERROR

"The county violated ORS 197.763 and the Fasano
procedural standards when it failed to |eave the
record open to allow petitioners to respond to
evidence submtted by the applicant; accepted new
evidence into the record in support of the
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application after the record was <closed to
petitioners; refused to accept and consider the
petitioners’ | egal menmor andum  anal yzing the
evi dence agai nst the standards; and failed to give
t he proper notice of the procedure to be foll owed,
t her eby vi ol ating petitioners’ ri ght to
participate to their substantial prejudice.™

ORS 197.763 provides a relatively detailed procedure

t he conduct of quasi-judicial |and use hearings by I ocal
governnments. ORS 197.763(2) identifies the persons entitled
notice of hearings governed by ORS 197.763. ORS
197.763(3), (4) and (6) provide, in relevant part, as

foll ows:

"(3) The notice provided by the jurisdiction
shal | :

"k X * * *

"(f) Be mailed at | east:

"(A) Twenty days before the evidentiary
heari ng; or

"(B) If two or nore evidentiary hearings
are allowed, 10 days before the
first evidentiary hearing;

"% * * * *

"(h) State that a copy of the application,
all docunments and evidence relied upon
by the applicant and applicable criteria
are available for inspection at no cost
and wi Il be provided at reasonabl e cost;

"k *x * * *

"(j) I'nclude a general explanation of the
requi renments for subm ssion of testinony
and the procedure for conduct of
heari ngs.
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"(4) (a) All docunents or evidence relied upon by
the applicant shall be submtted to the
| ocal government and be made avail able
to the public at the time notice
provided in subsection (3) of this
section is provided.

"(b) Any staff report wused at the hearing
shall be available at |east seven days
prior to the hearing. If additional
docunments or evidence is provided in
support of the application, any party
shall be entitled to a continuance of
t he hearing. Such a continuance shall
not be subject to the limtations of ORS
215.428 or 227.178."

"(6) Unless t here IS a continuance, i f a
participant so requests before the concl usion
of the initial evidentiary hearing, t he
record shall remain open for at |east seven
days after the hearing. Such an extension
shall not be subject to the limtations of
ORS 215.428 or 227.178."

As relevant in this appeal, the above statutes envision
essentially two possible scenari os. In the first scenario,
all docunments and other evidence relied wupon by the
applicant are submtted to the |ocal governnment prior to the
date it provides the notice of hearing required by ORS

197.763(3).2 Thereafter, if no additional docunent or other

2|t is possible to construe ORS 197.763(4)(b) as providing that the
right to request a continuance is only triggered if additional supportive
evidence is submitted after the staff report required by ORS 197.763(4)(a)
is made avail able. However, we believe it is reasonably clear that
subnmi ssion of additional supporting evidence after the notice required by
ORS 197.763(3) is provided is what triggers the right to request a
conti nuance pursuant to ORS 197.763(4)(b).

Page 6



© 00 ~N oo o b~ w NP

I T e = Y =Y =
o 0 A~ W N B O

evi dence supporting the application is submtted, no party
woul d be entitled to a continuance of the hearing under ORS
197.763(4)(b).3 Nevert hel ess, wunder ORS 197.763(6), any
partici pant would be entitled to request, prior to the
conclusion of the initial wevidentiary hearing, that the
record be left open for at |east seven days.

Under the second scenario, additional documents or
ot her evidence supporting the application are submtted
after the notice of hearing required by ORS 197.763(3) is
provi ded. In that event any party is entitled to a
continuance.4 It is the second scenario that occurred in
t he county proceedings leading to this appeal.

As this case presently stands, there is no dispute that
t he applicant submtted additional information in support of
the application after the notice of the Septenber 6, 1990

pl anni ng conm ssion hearing was mailed.> Petitioners first

SHowever, it would seemunlikely at best that during a |and use hearing
of any conplexity, no additional docunents or other evidence supporting an
application would be subnmitted after the notice of the hearing is provided.
Even if no supportive docunentary evidence were submtted, oral testinony
in support of the application could easily introduce additional evidence in
support of an application.

4Additionally, if parties are entitled to request a continuance, but for
some reason do not do so, any participant could request that the record
remai n open for at |east seven days under ORS 197.763(6).

5| ntervenor concedes that "less than twenty days before the [Septenber
6, 1990 hearing] the applicant [submitted] a revised version of a hydrol ogy
report by Luzier Hydrosci ences, dated August 20, 1990 * * *; a |letter from
Scientific Resources, Inc. in response to questions raised by the United
States Fish and WIldlife Service [was] submtted August 21, 1991; and a
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argue that the right to a continuance in such circunmstances
is automatic and petitioners need not request such a
cont i nuance. However, except as qualified below, we agree
with intervenor that the right to a continuance under ORS
197.763(4)(b) is not automatic; the continuance nust be
request ed.

Petitioners also argue that the opponents in this
matter did request that the hearing be continued to allow
them to present additional evidence. Petition for Review
20. Intervenor contends no such request was nade.

Al t hough we agree wth intervenor that petitioners
never explicitly requested that the hearing be continued
under ORS 197.763(4)(b) during the Septenber 6, 1990
hearing, or that the record remain open as provided in
ORS 197.763(6), several of the opponents nade it clear that
they wished to present additional evidence at a |later

heari ng. 6

gol f course marketing study [was] submitted one week before the hearing.”
(Record citations onmtted.) Intervenor-Respondent's Brief 13.

6For exanple, near the end of the Septenber 6, 1990 hearing, when the
pl anni ng commi ssion was considering a proposal to close the hearing and
allow the applicant to present rebuttal argunent at a subsequent or
conti nued hearing, petitioner Madel ei ne Reed stated as foll ows:

“"I'ma little confused. | would |ike to know whet her or not at
the sanme next continued hearing whether or not ny husband, who
was busy pulling a calf today, could neke a statenent. * * *
He was not willing to take today off and let the cow die to
present his opinions. He was willing to be unheard if it was
closed this evening. If this hearing is to be left open for
M. Widtke's rebuttal, | would ask also that ny husband * * *

could also speak up. And in light of the new i nformation, that
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Even if we agreed with intervenor that the opponents’
comments were not sufficient to request a continuance under
ORS 197.763(4)(b), or that the record be held open under
ORS 197.763(6), we agree with petitioners that the county's
failure to include notice of the rights provided under those

subsections was a procedural error. See Wssusik v. Yamhill

Count y O LUBA ___ (LUBA No. 90-050, Novenber 13, 1990),

slip op 8 (local governnent is obliged to include notice of
rights under ORS 197.763(6) in its explanation of procedures
required by ORS 197.763(3)(j), and failure to include notice
of such rights my result in reversal or remand |if
substantial rights of parties are prejudiced). In view of
t he opponents' coments, it is clear they would have avail ed
t henmsel ves of those rights had they known about them and,
therefore, the failure to provide the required notice
prejudi ced their substantial right under ORS 197.763(4)(b)
to a continuance of the hearing when new evidence was
submtted in support of the applications. Where a | ocal
governnment commts procedural error, and the substanti al
rights of a party are thereby prejudiced, remand is

required. ORS 197.835(7)(a)(B); Doughton v. Douglas County,

I also have not had time to thoroughly read or research, | too
may have another area." Record 505.

Al t hough the above quoted statenment was nade in the context of discussions
concerning whether there was to be a hearing linmited to presentation of
nonevi dentiary rebuttal by the applicant, we believe the statenent viewed
in context with statenents of other opponents was sufficient to constitute
a request that the ~county continue the hearing as required by
ORS 197.763(4)(b).
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15 O LUBA 576, 581 (1987).

At several points in its brief, intervenor contends the
opponents were given anple tine during the Septenber 6, 1990
hearing to respond to the new evidence that was submtted
prior to the hearing. Although intervenor nmay be correct in
this contention, the right granted by ORS 197.763 is not
sinply a right to present and rebut evidence. ORS
197.763(4) gives the nonapplicant parties in quasi-judicial
| and use proceedings alternative rights to (1) inspection of
all the applicant's supporting evidence at the tinme the
notice required by ORS 197.763(3) is given, or (2) a
conti nuance of the hearing if all such evidence is not nmade
avail able at t hat tinme. Because both rights are
substantial, and both were violated in this case, remand is
required.

Qur conclusion that this case nust be remanded to all ow
the county to provide the continued hearing required by ORS
197.763(4)(b) makes it wunnecessary for us to consider a
nunber of problens that my ultimtely be presented on
remand in carrying out requirenents of ORS 197.763 in a way
t hat does not run afoul of other procedural rights enjoyed
by parties in quasi-judicial land use proceedings. We
briefly note some of these issues below so that they may be
considered on remand if necessary.

First, ORS 197.763 does not explicitly state whether
the rights extended to parties wunder ORS 197.763 are
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intended to replace sone or all of the procedural rights
first extended to parties in quasi-judicial | and use

proceedings in this state under Fasano v Wshington Co.

Comm, 264 O 574, 588, 507 P2d 23 (1973), or only to
suppl enent those rights.” Assum ng w thout deciding that
the latter was intended, accommodating both the parties’
rights to present and rebut evidence under Fasano, and the
various rights the parties are granted under ORS 197.763
presents a variety of potential problens that are not
explicitly addressed by ORS 197. 763.

A second problem related to the first, is that it is
not clear what limts, if any, may properly be inposed on
the scope of evidence or testinony offered during a
continued hearing under ORS 197.763(4)(b).58 It may be
argued that a hearing continued under ORS 197.763(4)(b)
should be Ilimted to responding to evidence in support of
the application submtted after the required notice of

hearing is given. However, there is nothing in the

’Under Fasano, parties in quasi-judicial rezoning proceedings are
extended certain procedural rights, including the rights to present and
rebut evidence. These procedural rights have been extended to parties in
ot her quasi-judicial |and use proceedings. The Oregon Suprene Court has
expl ai ned the procedural rights extended under Fasano are derived fromthe
conprehensive | and use planning statutory scheme in this state, not the due
process clause of the Fourteenth Amendment to the U S. Constitution. 1000
Fri ends of Oregon v. Wasco County Court, 304 Or 76, 81, 742 P2d 39 (1987).
If the procedural rights identified in Fasano are founded on statute, the
| egi sl ature presumably may nodi fy those procedural rights.

8This same anbiguity exists with regard to the scope of the documentary
evi dence and argunment that may be submitted under ORS 197.763(6).
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statutory |anguage explicitly Ilimting the argunents or
evidence a party requesting a continued hearing nmay present
at that hearing.

Finally, we recognize intervenor's argunents that it is
possible under a broad and literal readi ng of ORS
197.763(4)(b) to require that an applicant remain silent at
the initial hearing and any continued hearings or risk
introducing new evidence and causing a never ending
succession of continuances. However, to the extent an
appl i cant [imts its presentation to presenting or
di scussing the evidence previously supplied pursuant to ORS
197.763(4) (a), and rebutting evi dence present ed by
opponents, we question whether a right to a continuance
woul d arise under ORS 197.763(4)(b).

The first assignment of error is sustained.?®

SECOND ASSI GNVENT OF ERROR

"The <county msinterpreted and msapplied the
pr ovi si ons of its conpr ehensi ve pl an and
subdi vi sion standards relating to rural housing
and failed to adopt adequate findings under ORS
215.416(9) responsive to applicable standards and
supported by substantial evidence in the whole
record.”

9Petitioners also allege a variety of other procedural errors occurred
at the COctober 18, 1990 planning conmi ssion neeting where certain
additional information was accepted into the record and the applicant was

permtted to present rebuttal evidence. Petitioners further allege the
board of county commissioners |later erred in not correcting the errors they
all ege the planning conm ssion conmtted. In view of our decision that

this matter mnust be remanded for the county to conduct the continued
hearing required under ORS 197.763(4)(b), we do not consider petitioners'
additional allegations under this assignment of error
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Under this assignnment of error, petitioners argue the
50 ot cluster subdivision with lots of |less than one acre
violates applicable provisions of the Clatsop Plains
Community Pl an. 10

A Need for Rural Housing

Cl atsop County Land and Water Devel opnment and Use
Or di nance ( LVWDUO) Section 5.220(2) requires t hat
subdivisions in the Clatsop Plains Rural Lands area nust
also satisfy Clatsop Plains Rural Lands Policy 6, which
provi des as foll ows:

"Clatsop County intends to encourage a majority of
the County's housing needs to occur wthin the
various cities' urban growth boundaries. Approval
of subdivisions and planned developnents shall
relate to the needs for rural housing. Thr ough
the County's Housing Study, the County has
determned the Clatsop Plains rural housing needs
to be approximately 900 dwelling units for both
seasonal and permanent [housing] by the year 2000.

* * %"

As discussed in the next subassignnent of error, the
approved subdivision is a 50 lot cluster subdivision with
approxi mately one-half acre |ots. Petitioners contend such

a subdivision is urban rather than rural in nature, pointing

out that these will be expensive year round homes on one-
half acre lots with a central water system Petitioners
speculate that the subdivision ultimately will require a

10The Clatsop Plains Community Plan is part of the county's acknow edged
conpr ehensi ve pl an.
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sewerage system and that the county should have at | east
consi dered Goal s 14 (Ur bani zati on) and 11 (Public
Facilities) before approving the challenged subdivision.

See 1000 Friends of Oregon v. LCDC (Curry County), 301 O

447, 502-07, 724 P2d 268 (1986); Hammack & Assoc., Inc. V.

Washi ngt on County, 89 Or App 40, 42-46, 747 P2d 373 (1987);

DLCD v. Douglas County, 17 O LUBA 466, 473 (1989).

Petitioners further argue that because the chall enged
subdivision is urban in nature, it will serve urban needs in
contravention of the above quoted Clatsop Plains Community
Pl an Policy.

| ntervenor argues that because the chall enged deci sions
do not anend the county's acknow edged conprehensive plan or
| and use regulations, the statew de planning goals do not
apply directly to the chall enged decisions. W agree. ORS
197.175(2)(d); Byrd v. Stringer, 295 O 311, 666 P2d 1332

(1983).

Wth regard to the above quoted Clatsop Plains
Community Plan Policy, the county found that, although the
policy states a need for 900 units by the year 2000, only 14
new | ots have been approved since the policy was adopted.
Record 10-11. The evidentiary support for that finding is
not chal |l enged. I ntervenor contends that finding 1is
sufficient to denonstrate that the proposed 50 |ots properly
satisfy the need for 900 units of rural housing by the year

2000 identified in the policy.
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Petitioners' challenge is directed at the all eged urban
nature of the proposed lots, rather than at the county's
finding that the proposed 50 lots will help satisfy the
identified need for 900 wunits in view of the limted
subdi vision activity experienced since the policy was
adopt ed. Essentially, petitioners argue the above quoted
policy inposes a requirenent that approval of individual
subdivisions in the Clatsop Plains Rural Lands area include
a finding that a proposed subdivision is rural rather than
urban in nature.

We see no such requirenment in the policy. Rat her, the
policy establishes the projected need for rural housing in
the Clatsop Plains Rural Lands area at 900 units. Vhile we
see no reason why the county could not have gone the
additional step petitioners argue is required by the above
policy, we do not agree the policy requires a case-by-case
eval uati on of whether a particular subdivision proposal is
rural or urban in nature. That Ilimtation is inposed
indirectly by establishing a nunmerical rural housing goa
and establishing density |limts and mninum |ot sizes
(discussed infra).

Thi s subassi gnnent of error is denied.

B. M ni mum Lot Size

The proposed subdivision is |located in the RA-5 zone
which allows residential development with a five acre

m nimum | ot size. Therefore, assum ng at |east 250 acres of
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the 276 acre site are zoned RA-5, the subject parcel
includes sufficient area to create the 50 residential |ots
proposed. However, the Clatsop Plains Community Plan al so
i nposes a requirenment that subdivisions in the rura

desi gnated portion of the planning area cluster | and uses. 1l

"Al'l planned devel opnents and subdivisions in the
Clatsop Plains planning area designated RURAL
LANDS shall cluster |land uses and designhate areas

as pernmanent open space. * * * The m ninmm
percentage of comon open space shall be 30%
excluding roads and property under water. The

clustering of dwellings in small nunbers and the
provision of comopn open space assures good
utilization of | and, I ncreased environnent al
amenities, maintenance of a |low density sem -rural
character, maintenance of natural systens (dunes,
wet | ands), and may be used as an open space buffer

bet ween t he residenti al use and adj acent
agricultural or forest uses. This policy shall
apply to all RURAL LANDS areas in the Clatsop
Plains * * *_" (Enphasis in original.) Cl at sop

Pl ai ns Community Plan Open Space Policy 4.

Under the above quoted policy, subdivisions in the
Clatsop Plains Rural Lands area nust cluster proposed
resi dences and provide not |ess than 30% common open space.
Under such a clustering approach, the five acre m ninmm | ot
Size otherwi se required by the RA-5 zone is reduced so that

the required m ni num 30% comon open space can be provided.

11" uster devel opment" is defined in the LWDUO, in pertinent part, as
fol |l ows:

" A devel opnent techni que wherein house sites or structures are
grouped together around access ways or cul-de-sacs, with the
remai nder of the tract left in open space or comopDn open space.
* *x *" | WDUO 1. 030
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In the case of the subdivision at issue in this appeal, the
| ots have been clustered nore than required to provide the

m ni rum 30% common open space to provide additional open

space which is to be developed as the proposed golf
cour se. 12 We address the common open space requirenment
under the third assignnment of error.13

Petitioners contend, however, that the proposed 50
lots, which include approximtely one-half acre each
violate Clatsop Plains Comunity Plan Rural Lands Policy 1,

whi ch provides as foll ows:

12The terms "open space" and "common open space" are defined in the
LWDUO, in pertinent part, as follows:

"Open Space -- Land used for farm or forest uses, and any |and
area that would, if preserved and continued in its present use:

Tx % % *x %

"d. Conserve | andscaped areas, such as public or private golf
courses * * *

Tx % % *x % "

"Open Space, Conmon -- A parcel of land together with any
i nprovenents that are to be used, maintained and enjoyed by the
owners and occupants of the individual building units
(Homeowners Association) in subdivisions wth conmmon open
space, planned developnent or cluster developrent.™ LWDUO
1. 030.

13We note that the Clatsop County Developnent Standards Docunent
i ncl udes standards applicable to cluster developnent in the C atsop Plains
Pl anning Area. S3.160. S3.160 inposes requirenents very simlar to those
i mposed by Clatsop Plains Conmunity Plan Open Space Policy 4, but does not
require that "property under water" be excluded from the 30% common open
space and allows "water bodies" to be included in comopn open space. There
is no dispute Clatsop Plains Community Plan Open Space Policy 4 governs the
proposed subdivision and for purposes of this decision we will assune that
is the case.
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"The mninmm parcel size for building sites in
RURAL LANDS areas shall be one acre.™

We understand petitioners to argue while Clatsop Plains
Communi ty Plan Open  Space Policy 4 requires that
subdivisions in the Clatsop Plains Rural Lands area be
clustered so not less than 30% of the subdivided property is
preserved as comon open space, Clatsop Plains Community
Plan Rural Lands Policy 1 establishes an absolute m ninmm
| ot size of one acre.

| ntervenor argues the above interpretation renders "the
County's clustering and open space requirenments virtually
i npossible." Intervenor-Respondent's Brief 40.

We see no inconsistency between the one acre m ninmum
building site requirenment and the clustering and 30% conmon
open space requirenents. The Clatsop Plains Conmmunity Plan
sinply inposes two m ninunms, one on |lot size and one on the
requi red anount of conmon open space. For exanple, with a
100 acre RA-5 zoned parcel requiring no deductions for roads
or property under water, the possible |ot size/open space
extrenmes would range from a subdivision with 20 one acre
lots, 30 acres of common open space and 50 acres of other
open space to a subdivision with 20 three and one-half acre
lots and 30 acres of common open space. Such a range of
possi bl e subdivision configurations hardly renders the
cluster subdivision devel opment and open space requirenments
requirement a nullity. The Clatsop Plains Community Plan

cluster devel opment, common open space and m ni mum bui | dabl e
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site requirements are entirely consistent, and the one acre
m ni mum building site requirenment inposed by Clatsop Plains
Community Plan Rural Lands Policy 1 may be the neans by
whi ch the county assures cluster subdivisions in rural areas
are rural rather urban in nature.14

The second subassignnment of error is sustained.

THI RD ASSI GNMENT OF ERROR

"The <county msinterpreted and msapplied the
pr ovi si ons of its conpr ehensi ve pl an and
subdi vi si on standards relating to the requirenents
for common open space and failed to adopt adequate
findi ngs under ORS 215.416(9) supported by
subst anti al evi dence I n t he whol e record
denonstrating conpliance with compn open space
requi renents.”

LWDUO Section 5.226(20) requires that the prelimnary
plat include the acreage, |ocation and dinensions of areas
proposed for "comon open space.” The record submtted by
t he county does not include a prelimnary plat including the
requi red designations of "common open space.” Although this

makes it difficult to follow the parties' argunents under

14ps noted above, Clatsop Plains Conmunity Plan Open Space Policy 4
provides, in part, as foll ows:

"* * * The clustering of dwellings in small nunbers and the
provi sion of commobn open space assures * * * pmmintenance of a
| ow density sem -rural character * * * "

Despite the above |anguage in Clatsop Plains Comrunity Plan Open Space
Policy 4, if there were no mninmumlot size for cluster subdivisions, such
rural cluster subdivisions potentially would be distinguishable from
subdi visions in urban areas only by the ampbunt of conmon open space. e
believe Clatsop Plains Conmunity Plan Rural Lands Policy 1 was intended to
preclude rural cluster subdivisions from approaching urban intensity by
setting a one acre mninmm/lot size.
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this assignnment of error, we attenpt to do so to the extent
it wll provide guidance on remand.

As noted in our discussion of the second assi gnment of
error, Clatsop Plains Community Plan Open Space Policy 4
requires that subdivisions in the Clatsop Plains Rural Lands
area cluster devel opnent and designate common open space as

foll ows:

"* * * The m ni num percentage of common open space
shall be 30% excluding roads and property under
water. * * * " (Enphasis in original.)

Before turning to the <challenged decision and the
parties' argunents, we note that it is possible to interpret
the above requirenent, and the directive that roads and
property under water be excluded, in npore than one way.
First, the exclusion could refer to both the |ands subject
to the 30% open space requirenent and the lands ultimtely
designated to satisfy that requirenent. Second, the
exclusion could apply only to the lands subject to the 30%
open space requirenment. Finally, the exclusion could apply
only to the lands ultimately designated to satisfy the 30%

open space requirenent. 15

15Using a 100 acre parcel with 10 acres of roads and 10 acres
underwater, the first interpretation would result in a compn open space
requi renent of 24 acres which could not be satisfied with any of the 20
acres under water and in roads. The second interpretation would also
result in a requirenment for 24 acres of compn open space, but that
requi renent could be net, in part, by the 20 acres in roads and under
wat er . The final interpretation would result in a conmon open space
requi renent of 30 acres, but the 20 acres under water and in roads could
not be used to neet part of the conmon open space requirenent.
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It is not clear from the chall enged decision which of
t he above interpretations the county applied in this case. 16
However, from the record it is reasonably clear the county
believes that "lands under water" nust be excluded both when
conputing the nunmber of acres required for conmon open space
and when designating the areas to satisfy the conmmon open
space requirenment.

The county adopted the follow ng findings explaining
how it determ ned that the commpn open space requirenment is

satisfied by the proposed subdivision and golf course:

"The prelimnary plat shows the entire project,
both the subdivision and the golf course. O the
t ot al approximate 276 acres, 20.2 acres is
delineated as wetlands (approximtely 15.08 acres
of jurisdictional wetlands; approximtely 5.12
acres of [ LW zoned wet | ands), | eavi ng
appr oxi mat el y 256 acres and al | owi ng 50
residential honesites under the RA-5 zoning.

"Approxi mately seventy-six (76) acres of the above
menti oned 256 acres are delineated as commobn open

space, which includes approximately 25 acres
allocated to the Oregon Silverspot Butterfly
Habi t at, approxi mat el y 15. 08 acres of

jurisdictional wetlands and approximately 36.3
acres of other comon open space areas. The | and
area designated by the Habitat Conservation Plan
("HCP') as habitat area is considered common open
space for the visual and aesthetic enjoynent by
the public and is used in calculating the anmount
of common open space on the final plat. Condition
of Approval No. 24 provides that the habitat area
as defined by the HCP shall have no physical

16| n addition, it appears the county treated "roads" and "property under
water" differently in computing the required amount of open space. See n
18, infra.
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27

public access, except for maintenance purposes.”
Record 18.

Petitioners' arguments under this assignment of error
go beyond the above quoted assignment of error and raise two
I ssues. In addition to arguing the county erroneously
applied the above conmmopn open space requirenment by requiring
too little common open space and allowing the proposed
butterfly habitat to be included in the commobn open space,
petitioners include argunents that the county inproperly
conputed the nunmber of clustered lots that nay be permtted
on the subject property under current zoning. For the
reasons set forth Dbelow, we agree wth petitioners
concerning the county's conputation of the required anmount
of common open space and sustain this assignnent of error,
in part, on that basis. We discuss the issue raised
concerning the perm ssible nunber of lots only to provide
gui dance on remand.

A. Common Open Space

Intervenor first argues the above findings establish
"that there are 20.2 acres in wetlands on the property [of
which] 5.2 acres are under water." Intervenor-Respondent's
Brief 42. Assuming intervenor is correct in this argunent,
and that Clatsop Plains Community Plan Open Space Policy 4
is properly interpreted to require that property under water
be excluded when conputing the required anmpunt of conmon
open space, the amount of common open space required is 30%

of 270.8 acres (276 acres mnus 5.2 acres), or 81.24 acres.
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The proposed subdivision only designates 76 acres and,
t herefore, designates an insufficient amunt of |and for
common open space. Again, this assunes intervenor s
correct about the amount of land on the subject property
that is under water.?1”’

In the above findings, the county appears to have taken
a different approach, equating the 20.2 acres delineated as
wet | ands (including both the 15.08 acres of jurisdictional
wet| ands and 5.2 acres of LW zoned wetlands) with "property
under water," as those words are used in Clatsop Plains
Community Plan Open Space Policy 4. The county then
conputed the nunber of acres required for commopn open space
as 30% of 255.8 acres (276 acres mnus 20.2 acres) or
approximately 76 acres. However, notw thstanding its
i nclusion of the 15.08 acres of "jurisdictional wetlands" as
"property under water," thus reducing the anount of |[|and
subject to the 30% commpn open space requirenent, the county
thereafter allowed those 15.08 acres, but not the 5.02 acres
of LWzone wetl ands, to be desi gnated as commpbn open space.

We can think of no way to square the above conputation

and desi gnation of common open space with the requirenment of

17 ntervenor correctly points out that if there are only 5.2 acres of
| and under water, leaving 270.8 acres of RA-5 zoned land, it is entitled to
54 lots rather than the proposed 50. If those assunptions concerning the
nunber of acres under water and nunber of acres zoned RA-5 are correct, we
agr ee. However, that would not change the requirenment for 81.24 acres of
common open space.
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Cl atsop Plains Conmunity Plan Open Space Policy 4.18

Thi s subassi gnnent of error is sustained.

B. Butterfly Habitat

Petitioners also argue the county may not designate the
25 acres proposed for the Oregon silverspot butterfly
habitat as common open space, because the definition of
conmon open space requires that such open space be "used
mai nt ai ned and enjoyed by the owners and occupants of the
i ndi vi dual bui | di ng units.” LMWDUO  Section 1. 030.
Petitioners contend that since neither honmeowners nor the
public will be allowed to physically enter the butterfly
habitat area, it cannot be "used" and therefore cannot be
consi dered common open space.

We agree with intervenor that the butterfly habitat
area need not be subject to physical access to qualify as
usabl e common open space.

Thi s subassignment of error is denied.

C. Al | owabl e Nunmber of Lots

Many of petitioners' argunments regarding comDn open

space are based on their contention that the county never

18We note one additional point of confusion. Cl atsop Plains Conmunity
Pl an Open Space Policy 4 requires that "roads" be treated in the sane way
as "property under water" in determ ning the conmon open space requirenent.
However, the county does not appear to have treated "roads" and "property
under water" in the same way. As explained in the text, the county
apparently required the applicant to exclude all "property under water"
when it calculated the 30% conmmpbn open space requirenment but did not
exclude "roads" in nmeking that cal cul ation.
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clearly or consistently identifies how many acres of the
subj ect property are zoned RA-5 and how many acres are zoned
LW We agree with intervenor that with regard to the
conputation of comon open space, zoning is essentially
irrel evant. The conputation and designation of the required
common open space sinmply requires identification of the
nunber of acres wthin the subject property, and the
appropriate deletions for property occupied by roads and
under water, depending on how Clatsop Plains Community Plan
Open Space Policy 4 is interpreted. See n 15, supra.
However, with regard to conputing the allowable nunber of
| ots, zoning does appear to be relevant.

Petitioners dispute the county's position that only
5.12 acres of the subject property are zoned LW
Petitioners contend that nore of the 276 acres are included
in in the LW zoning designation. From the record submtted
in this appeal, we cannot tell who is correct, and the
chal | enged decision takes different positions concerning how
many acres of the subject property are zoned RA-5.
Petitioners also argue that additional acreage within the
subject property is subject to the Beaches and Dunes
Overlay, which does not allow residential devel opnment, and
the Shoreland Overl ay, which may or may  not al | ow

residential devel opnment. 19 If we wunderstand petitioners

19Resi dential developnent is not allowed in the Shoreland Overlay
District on Category 1 shorelands but is allowed on Category 2 shorel ands.
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correctly, they contend, at a mnimum that |ands within the
LW zoning district and any RA-5 zoned | ands subject to the
Beaches and Dunes Overlay, my not be considered in
conputing the perm ssible nunber of cluster |ots. 20

Al t hough we do not decide the issue, and the LWDUO
ordi nance does not appear to answer the question clearly, it
seens reasonable that where a proposed cluster subdivision
includes (1) lands zoned to allow residential devel opnent,
and (2) lands zoned in a manner that does not allow
residential development, only the acreage zoned to allow
residential devel opnent may be included when conputing the
perm ssi bl e number of cluster lots.?21

| ntervenor states in several places in its brief that
county zoning maps delineating the zoning for the property
are avail able. If so, it should be a relatively sinple
matter to precisely identify the nunber of acres included in

the RA-5 zone, LW zone, and the acres subject to the Beaches

201t does not appear the property includes any Category 1 shorel ands,
see n 19, supra. However, if any of the subject property is subject to the
Shoreland Overlay and includes Category 1 shorelands, we understand
petitioners to argue those lands would have to be excluded when conputing
the nunber of permitted cluster |ots.

2l ntervenor suggests at page 42 of its brief that the number of
perm ssible cluster lots is based on the "nunber of buildable acres on the
property." Intervenor suggests that the nunber of buildable acres in this
case is easily calculated by subtracting the nunber of wetland acres (20.2
acres) fromthe total 276 acres. However, intervenor's argunent appears to
be based on an assunption that only 20.2 acres are zoned LWor are subject
to an overlay zone that would prohibit developnent. Wiile intervenor may
be correct in that assunption, the record in this case does not establish
the validity of that assunption.
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and Dunes Overlay and Shoreland Overlay Districts, and then
to explain how the county conputes the perm ssible nunber of
cluster lots in view of the existing zoning.

The third assignnent of error is sustained, in part.
REMAI NI NG ASSI GNVENTS OF ERROR

In view of our resolution of the first, second and
third assi gnnents of error, addi ti onal evidentiary
proceedings will be required and the proposed subdi vision
must be revised to conply with Clatsop Plains Community Plan
Rural Lands Policy 1. Additionally, the required common
open space and the perm ssible nunber of Ilots may be
revi sed, necessitating changes in the proposed golf course.
We therefore do not consider petitioners' ten remaining
assi gnnents of error.

The county's decisions are renmanded.
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