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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

RI CHARD MOODY and DENI SE MOODY, )
)
Petitioners, )
)
VS. )
)
DESCHUTES COUNTY, )
)

Respondent, ) LUBA No. 91-169
)

and ) FI NAL OPI NI ON

) AND ORDER

JOYCE PENDERGRAFF, JI M RAY, )

LARRY FREELAND, ARNI E VETTERI CK, )
CAROL VETTERI CK, LI NDA LOSCH, )
Rl CHARD LOSCH, RI CHARD WOLF, )
SUNNY WOLF, DAVE LEHMANN, )
MARY LEHMANN, MAGNUS MARKS, )
JAMES KELLY and GENI E KELLY, )
)

| nt ervenor s- Respondent. )

Appeal from Deschutes County.

Myer Avedovech, Bend, filed the petition for review and
argued on behalf of petitioners. Wth himon the brief was
Babb, Avedovech & Erw n.

Richard L. Isham Bend, and Bruce W White, Bend, filed
t he response brief, and Bruce W Wite argued on behalf of
respondent .

Greg Hendrix, Bend, filed a response brief on behalf of
i ntervenors-respondent.

KELLI NGTON, Ref er ee; HOLSTUN, Chi ef Ref er ee,
participated in the decision.

AFFI RMED 01/ 21/ 92

You are entitled to judicial review of this Order.



1 Judicial review is governed by the provisions of ORS
2 197.850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the county conm ssioners
denying an application for a conditional use permt for a
commercial activity in conjunction with farm use.
MOTI ON TO | NTERVENE

Joyce Pendergraff, Jim Ray, Larry Freeland, Arnie
Vetterick, Carol Vetterick, Linda Losch, Richard Losch
Ri chard Wbl f, Sunny Wbl f, Dave Lehmann, Mary Lehmann, Magnus
Mar ks, James Kelly and Genie Kelly nove to intervene on the
side of respondent. There is no objection to the notion,
and it is allowed.
FACTS

The subject property consists of 25 acres and is zoned
Mul tiple Use Agricultural (MJA-10).1 Petitioners applied
for conditional use approval "to allow construction of an
equestrian arena for the breeding, boarding and training of
horses"” on the subject property. Record 198.

The hearings officer denied the application, but
suspended his decision for a period of 120 days to allow
petitioners an opportunity to seek an anendnent to the MJA-

10 zone "so that this use could be allowed as a conditional

1The MUA-10 zone is not an exclusive farm use zone. According to the
county's conprehensive plan (pages 118-119), land zoned MJA-10, while
otherwi se suitable for farm uses, is so comritted to other types of uses
that an exception to Statewi de Planning Goal 3 (Agricultural Lands) was
taken to all ow other types of uses of such | and.
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use in the MJA-10 zone." Record 56. The county
conm ssioners initiated a review of the hearings officer's
decision and conducted a public hearing. The county
conmm ssioners affirmed the hearings officer's decision, but
removed the condition that the decision be suspended pending
petitioner's application for an anmendnent to the MJA-10
zone. In addition, the county conmm ssioner's determ ned,

based on the hearings officers findings, that:

"* * * the subject proposal is not a commrercial
activity in conjunction with a farm use and
therefore this application is denied.” Record 9.

Thi s appeal foll owed.
EXHAUSTI ON OF REMEDI ES

The county argues petitioners failed to exhaust their
adm ni strative renmedi es, and consequently, we lack authority
over this appeal under ORS 197.825(2)(a).2 According to the

county, it was the county and not the petitioners who

initiated review of the hearings officer's decision by the
county comm ssioners. The county contends the county
comm ssioners' review was |limted to the issue of whether
the hearings officer erred in suspending his decision for a
period of 120 days, providing an opportunity for petitioners

to seek an anendnent to the Deschutes County Zoning and

20RS 197.825(2)(a) provides the jurisdiction of this Board:

"I's limted to those cases in which the petitioner has
exhausted all renedies available by right before petitioning
the board for review"
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Devel opment Ordi nance (ZDO).

ZDO 22.32.015 provides that a party may appeal to the
county conm ssioners within 10 days after the decision to be
challenged is nmiled to the appellant. ZDO 22.28.050
governs appeals of decisions that are initiated by the
county, and provides that the county may initiate review of
a hearings officer's decision within 10 days follow ng
notice of the decision. Not hing in ZDO 22.28.050 states
t hat such an appeal is necessarily limted to any particul ar
I ssues. In addition, the county gave no notice that it
intended its review to be limted to any particul ar issues,
until after the 10 day appeal period had expired.

The purpose of the exhaustion requirenent is to assure
that the challenged decision is reviewed by the highest
| evel |ocal decision making body the code nmakes avail abl e,

before an appeal to this Board is pursued. McConnel | v.

City of West Linn, 17 Or LUBA 502 (1989). 1In MConnell, the

Board stated, under facts simlar to those relevant to the

county's exhaustion argunent here, as follows:

"That a petitioner may not have filed an appeal of
a lower level local decision to require review by

the higher level Ilocal decision naeker 1is not

critical, so long as review by the higher

authority occurs.” Id. at 507.

Here, as in MConnell, the chall enged decision was nade
by the highest Ievel 1local decision maker possible, the
county conm Ssioners. In addition, petitioners appeared
before the county conm ssioners. Accordi ngly, t he
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exhaustion requirenents of ORS 197.825(2)(a) are satisfied.
ASSI GNVENT OF ERROR

"The county comm ssion and hearings officer erred
when it concluded that the proposed use is not a
commercial activity in conjunction with farmuse."

The proposal requests authorization to board horses for
profit, among other things. ZDO 4.060(3)(C)3 authorizes
"commercial activities in conjunction with farm uses" as a
conditional use in the MJA-10 zone. The Exclusive Farm Use
20, 80, and 320 zones explicitly authorize as a conditional
use the "boarding of horses for profit.” These EFU zones
also separately aut hori ze "commrer ci al activities in
conjunction with farmuse" as a conditional use.

The chal | enged deci si on states:

"* * * farmng enterprises nust enbrace farm uses
as t hat term IS defi ned statutorily.
Unfortunately for the applicant, the term 'farm
use' does not include the 'raising, breeding or
training' of horses. (See ORS 215.203(2)(a)). I n
a nutshell, the breeding training and raising of
horses is not a farm use as that term is defined
statutorily and, therefore, whether or not the
applicant is raising or training horses of their
own does not constitute a farm use in which a
commer ci al activity can be conduct ed in
conjunction with. [ The county], t herefore

concludes that this wuse is not a comercial

activity in conjunction with farmuse as that term
is defined statutorily and judicially." Recor d

3t is not clear which version of the ZDO governs this appeal. Thi s
Board has only been furnished with a copy of 2zZDO "PL-15," which has
apparently been amended. However, for purposes of this appeal, it does not
matter which version of the ZDO applies. For convenience, the ZDO to which
we refer in this opinion is PL-15.

Page 6



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

56.

As we understand it, petitioners argue the underlying
farm use of the property is the breeding and training of
their own horses. Petitioners argue the county is wong in
concluding that the breeding and training of their own
horses is not a farm use. Further, petitioners contend the
boardi ng, breeding and training of horses belonging to
others, for the purpose of making a profit, is a comercia
activity in conjunction with their farm use of the property
and, consequently, is allowable in the MJA-10 zone.

Respondent and Intervenors-respondent (respondents)
argue the breeding, boarding and training of horses is not a
farmuse at all. They also argue that because "boardi ng of
horses for profit" is not listed as a conditional use in the
MUA- 10 zone, but is specifically listed as a conditional use
in other zones, the MJA-10 zone does not authorize the
boardi ng of horses for profit as conditional use.

Nei t her the ZDO nor any statute of which we are aware
lends direct support to the idea that the raising or
breedi ng of one's own horses is not a farmuse. |ndeed, the
breeding and raising of |ivestock are anong the activities
included in the ZDO and statutory definitions of farm use.
Further, there is no support in either the ZDO or statutory
provisions for a determnation that horses are not
i vest ock. See ORS 609.010 (listing horses as livestock

within the mnmeaning of the statutes governing |ivestock
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districts); ZDO 1.030(63) (defining the term "livestock"” as
"Donmestic animals of types customarily raised or kept on a
farm'). Consequently, to the extent the county determ ned
the raising and breeding of one's own horses is not a farm
use under the ZDO, we believe the county is w ong.

The next question is whether the proposed use at issue

in this appeal, which includes the boarding of horses
bel onging to others for profit, is properly considered a
"commercial activit[y] in conjunction with farm use," as

that phrase is used in ZDO 4.060(3)(C). We conclude it is
not .

In the EFU-20, 80 and 320 zones the "boarding of horses
for profit" is specifically listed as a conditional use. In
t hose zones, "commercial activities in conjunction with farm

use" is also specifically listed as a conditional wuse.*
Therefore, it is relatively clear that when the county used

the phrase "commercial activities in conjunction with farm

use" in its EFU zones, it did not intend that such uses
i nclude "boarding of horses for profit."” If it had, the
specific provision for "boarding of horses for profit" in

t hose EFU zones woul d be unnecessary. See Sarti v. City of

4We note that "[c]onmercial activities that are in conjunction with farm
use" are also listed as uses that nay be conditionally established in areas
zoned for exclusive farm use under ORS 215.213(2)(c); ORS 215.283(2)(a)
The "boarding of horses for profit" is separately |listed as a use which may
be conditionally allowed under ORS 215.213(2)(j), and is Ilisted in
ORS 215.283(1)(p) as a use which may be all owed subject to restrictions the
county w shes to inpose
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Lake Oswego, 106 O App 594, 597, 809 P2d 701 (1991);

Clatsop County v. Mrgan, 19 O App 173, 526 P2d 1393

(1974).

ZDO 4.060(3)(C), governing the MJA-10 zone, also lists
"commercial activities in conjunction with farm use" as a
conditional use but does not list the "boarding of horses
for profit" as a conditional use.

Al t hough we recognize the MJA-10 zone is not an EFU
zone, we do not believe it 1is appropriate to apply a
different and nore expansive interpretation to the words
"commercial activities in conjunction with farm use" when
those words are used in the MJA-10 zone. Rat her, absent
sone indication to the contrary in the zoning ordi nance, we
assunme the county intended those words to have the sane
meani ng when they are used in different places in the zoning
or di nance. Because it is relatively clear the county did
not intend "comercial activities in conjunction with farm
use" to include the "boarding of horses for profit" in the
EFU 20, 80 and 320 zones, we conclude the county did not
intend that "commercial activities in conjunction with farm
use" include "boarding of horses for profit" in the MJA-10
zone.

In accordance with the above, petitioners' proposal,
whi ch includes the boarding of horses for profit, is not an
al l owabl e use in the county's MJA-10 zone.

The county's decision is affirmed.
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