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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

WASHI NGTON COUNTY FARM BUREAU,
Petitioner,
VS.

WASHI NGTON COUNTY,

)
)
)
)
)
g
) LUBA No. 91-171
)
)
)
)

Respondent ,
FI NAL OPI NI ON
and AND ORDER
RON MACK, FOREST E. BUWMP, ROSEMARY)
BUWP, KENNETH A. BUMP and ELLEN P.)
BUWP, dba W LKESBORO JO NT )
VENTURE, )
)
| nt ervenor s- Respondent. )

Appeal from Washi ngton County.

Scott O Pratt, Portland, filed the petition for review
and argued on behal f of petitioner.

No appearance by respondent.

Lawrence R Derr, Portland, filed the response brief
and argued on behalf of intervenors-respondent.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

AFFI RMED 01/ 14/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the county conm ssioners
approving an application for a special use approval for a
gol f course on | and zoned Excl usive Farm Use (EFU)
MOTI ON TO | NTERVENE

Ron Mack, Forrest E. Bunp, Rosemary Bunp, Kenneth A
Bunp, and Ellen P. Bunp filed a notion to intervene on the
side of respondent. There is no objection to the notion,
and it is allowed.
FACTS

This is the second time a decision approving the

subject golf course has been appealed to this Board. I n
Washi ngton Co. Farm Bureau v. Wshington County, O
LUBA __ (LUBA No. 90-154, March 23, 1991) (Washington Co.

Farm Bureau), we stated the following relevant facts:

"I ntervenors-respondent (intervenors) applied for
perm ssion to construct an 18 hole golf course on
158 acres of EFU zoned | and. In addition to the
gol f course, the proposal includes a club house
pro shop, driving range and | akes.

"The subject land is currently in farmuse. It is
adjacent to the city limts of the City of Banks,
and lies 25 mles west of the City of Portland.

Farm ng activity is conducted on land |ocated to
the northwest, north and east of the subject
property. There is residential devel opnent to the
south of the property.” Washi ngton Co. Farm
Bur eau, supra, slip op at 2.

In Washington Co. Farm Bureau, we remanded the county's
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deci sion on the basis that two conditions! essential to the
decision did not satisfy a Wshington County Conmunity
Devel opment Code (CDC) 340-4.2(D) requirenment that such
condi ti ons of approval be "clear and objective."

On remand, the county comm ssioners conducted a public
heari ng. This hearing was held on the record made during
t he previous | ocal proceedings concerning the proposed golf
course. The county conmm ssioners did not allow new evidence
to be submtted at the public hearing. After the hearing,
the county comm ssioners adopted the challenged decision
approving the golf course. This appeal foll owed.

THI RD ASSI GNMENT OF ERROR

"The county's statenent that the proposed golf
course will not seriously interfere with accepted
farm practices (CDC  340-4.2B) or force a
significant change in accepted farm practices or
significantly increase the cost of accepted farm
practices (CDC 340-4.2D) is not supported by
substanti al evidence in the whole record.”

Petitioner argues the findings of conpliance wth

CDC 340-4.2(B) and (D) are not supported by substantial

1Those two conditions concerned the coordination of spraying and field
burning activities by the golf course operator and affected area farnmers
(coordination condition) and required the course operator to provide

certain waivers of liability (waiver condition). Wil e worded sonmewhat
differently, these two conditions are also present in the challenged
deci si on. However, the parties dispute whether they are conditions of

approval necessary to establish conpliance with relevant standards in the
chal l enged decision, or are unnecessary to establish such conpliance. e
address this issue, infra.
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evidence in the whole record.? CDC 340-4.2(B) and (D)
provi de the follow ng:

"Requi red Fi ndi ngs:

"k X *x * *

"(B) The proposed use does not interfere seriously
with 'accepted farmng practices' as defined
in ORS 215.203(2)(c) on adj acent | ands
devoted to farm use.

"k X *x * *

"(D) The proposed use will not:

"(1) Force a significant change in accepted
farm or forest practices on surrounding
| ands devoted to farm or forest use; or

"(2) Significantly increase the cost of
accepted farm or forest practices on
surrounding |ands devoted to farm or
forest use.

"An applicant nmay denonstrate that these

standards for approval wll be satisfied
through the inposition of conditions. Any
condi tions i nposed shall be clear and
obj ective."

The <challenged order contains a number of findings
concerning conpliance with these standards. These fi ndings
are followed by several concl usi ons, including the

fol |l owi ng:

2petitioner also argues that sone of the findings in the challenged
decision are nere conclusions. However, respondent cites a nunber of
fi ndi ngs, spanning six pages of the record, which explain the basis of the
findings petitioner contends are conclusory, as well as the basis for other
findi ngs. Petitioner does not argue these explanatory findings are
i nadequate, and we do not see that they are.
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"The [board of conm ssioners] concludes that the
potential conflicts that have been identified wll
not cause the proposal to interfere seriously with
accepted farm ng practices nor will the proposed
use force a significant change in the accepted
farm ng practices on sur roundi ng | ands or
significantly I ncrease t he cost of t hose
practi ces. This conclusion relies in part on the
conditions inposed in this Order other than the
conditions relating to waivers and coordination.
At sone time a golfer may experience contact wth
snmoke, dust or spray. However, the possibility is
sufficiently renote under the proposed use and the
evidence of lack of adverse effects on farmng
from such a possibility is strong enough that the
negative effects of the proposed use, if any, wll
not be 'serious' or 'significant' as provided by
appl i cabl e standards."” Record 24.

Petitioner contends the record does not contain
substanti al evidence to support the county's determ nations
that the proposal will not (1) significantly interfere with
accepted farmng practices in the area, (2) significantly
increase the cost of accepted farm ng practices in the area,
or (3) force a significant change in accepted farmng
practices in the area.

The parties do not disagree that the evidence discussed
in the findings does exist. Rat her, they disagree about
whet her that evidence is adequate to support the county's
determ nati on of conpliance with CDC 340-4.2(B) and (D)

We believe the evidence in the record is sufficient to

support a determnation that the proposal wi |l not
significantly interfere with, increase the costs of, or
change the accepted farmng practices in the area

Petitioner does not argue it is probable that the proposal
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wll cause significant direct 1inpacts on area farners.
Rat her, it argues the proposal has the potential, which it
concedes is renote, for causing economc liability for area
farmers from possible clains brought by golfers against
farmers who utilize aerial spraying or field burning in
farm ng operations.3 Petitioner al so ar gues t he
justification the county adopted to enable area farnmers to
avoid such liability, i.e. that they can easily change
aerial spray patterns and coordinate wth the course
operator during times such practices are utilized, is a
significant change in the way such farmers go about their
busi ness. Consequently, petitioner argues, the proposal
vi ol ates CDC 340-4.2(B) and (D)

W thout nore, we do not believe that sinply because a
reasonable farmer would change the aerial spray pattern
utilized on a particular farm due to adjacent devel opnent
that this constitutes either a significant interference with
or a significant change to accepted farm ng practices in a

farm ng area. Specifically, there is nothing in the record

3For exanple, petitioner argues:

"* * * gl though the possibility of a golfer making

a claim against a farner is renote, if such a
claim is made it wll result in significantly
i ncreased costs for the farnmer as a result of
engaging in accepted farm practices. Ther ef ore,

t hough the possibility of significantly increased
costs may be renmote, this is not allowed by CDC
340-4.2D." Petition for Review 16.
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to suggest that using alternative aerial spray patterns wll
make it nore difficult or inpossible to continue to use
aerial spraying as a farm practice. Further, there is
nothing in the record to suggest that new aerial spray
patterns will be significantly nore costly to area farners.
The record establishes that two other rural golf
courses near simlar types of farm ng operations have never
experienced any liability or clainms of liability resulting
froma golfer's exposure to farm ng practices. The record
also contains evidence from an agricultural spraying
busi ness which has sprayed various farns, including farns
near golf courses, in the Wllamette Valley for 40 years. A
representative of that spraying business stated that it has
never had any "l egal problens or insurance clains from golf
courses or from individuals playing golf on the courses."
Record 19. This evidence is relevant to establish the

proposed golf course will not result in any significant

interference with, or change in, accepted farm ng practices
in the area. We further agree with the county that it is
neit her a significant change in, or a significant
interference with accepted farm ng practices for a farnmer to
notify a golf course operator of inpending field burning or
spraying activity.

We conclude the evidence in the record supports the
county's determ nati on t hat t he proposal satisfies

CDC 340-4.2(B) and (D).
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The third assignnment of error is denied.

FI RST ASSI GNMENT OF ERROR

"The Board's refusal to accept new evidence at its
July 23, 1991, hearing was a procedural error in
violation of the county's ordi nances regardi ng the
conduct of public hearings (CDC 205) to the
prejudi ce of substantial rights of petitioner.”

Petitioner argues it was entitled to present evidence
at the remand public hearing, citing CDC 205 governing the
conduct of public hearings generally.

Respondents point out that CDC 205-5.1 contains the
followng Iimtation before setting forth the procedures for
t he conduct of public hearings:

"Subject to the specific standards and linitations
set forth in this Code, the follow ng procedural
entitlements shall be provided at the public
hearing." (Enphasis supplied.)

Respondents also point out that CDC 209-5.3 provides that
subj ect to CDC provisions not applicable here:

"* * * appeal to the Board [of Conm ssioners] of

all final decisions of the Hearings O ficer or
Pl anning Comm ssion shall be <confined to the
record.”

The challenged decision is the final county action on an
appeal of the hearings officer's decision to the county
comm ssi oners. We do not believe that sinmply because our

remand in Washington Co. Farm Bureau, supra, triggered the

final action of the county comm ssioners on that hearings
of ficer appeal alters the fact that the county conm ssioners

did consider an appeal of the hearings officer's decision in
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maki ng the chall enged decision. Accordingly, we agree with
respondents that CDC 209-5.3 applies, and the county
conm ssioners did not err in refusing to accept new evi dence
at the remand hearing.

The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"The county's statenment that the two conditions
regardi ng wai ver and coordi nation are not
necessary to find that the application neets the
standards of CDC 340-4.2(B) and 340-4.2(D) is not
supported by substantial evidence in the whole
record.

"The wai ver condition inposed by the county is not
sufficient to conply with the standards contained
in CDC 340-4.2(B) and 340-4.2(D), requiring that
the golf course not seriously interfere wth,
significantly increase the cost of or force a
significant change in accepted farm practices.

"The condition requiring coordination between the
golf course operator and surrounding farnmers is
not clear and objective as required by CDC 340-
4.2."

In this assignnment of error, petitioner argues that
certain of the <conditions of the <challenged decision
relating to the proposal's conpliance with CDC 340-4. 2(B)
and (D) are not "clear and objective,"” as required by CDC
340-4. 2.

CDC 340-4.2(D) requires that conditions of approval be

"clear and objective" only if such conditions are necessary
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to satisfy the standards inposed by CDC 340-4.2(D).4 Here,
the challenged decision makes it clear that the disputed
conditions <concerning waiver and coordination are not
required for the purpose of satisfying CDC 340-4.2(D).>
Rat her, these conditions are sinply supplenmental protections
the county is affording area farmers through its decision.
The chal |l enged deci sion does not rely on these conditions to
satisfy CDC 340-4.2(D). Consequently, whet her t hose
conditions are clear and objective provides no basis for
reversal or remand.
The second assignnent of error is denied.

The county's decision is affirmed.

4The requirenent that conditions adopted to satisfy standards be "clear
and objective" does not apply to CDC 340-4.2(B). See Washington Co. Farm
Bur eau, supra, slip op at 9-11.

5The challenged decision states the following regarding the intended
role of the conditions concerning waiver and coordi nation

"The coordinating obligation accepted by the applicant, if
utilized by the farmers, can elininate interference with spray
operations and reduce the possible contact between golfers and
bl owi ng snmoke. The wai ver program i nposed by the Applicant on
gol fers which involves multiple notices, proof of acceptance by
the golfer and education as to the significance of the waiver,
is likely to prevent clains when and if contacts occur and is
calcul ated to assure the effectiveness of the waiver if a claim
is nevertheless nade. The nmpjority of the farnmers surroundi ng
the site have responded positively to these neasures. None
have concluded that they will be forced to significantly change
or increase the cost of their practices. The coordination and
wai ver conditions, although not necessary to establish that the

proposed use wll satisfy the standards of B. and D. of
CDC 340-4.2, wll provi de additional assurance that the
proposed use wll not conflict with surrounding farm uses.

* * *"  Record 24
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