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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

E. MALCOLM GREENLEES and SUZANNE )
R. GREENLEES,

Petitioners,
VS. LUBA No. 91-109

YAVHI LL COUNTY, FI NAL OPI NI ON

N N N N N N N N N N N N N N

AND ORDER
Respondent ,
and
CELLULAR ONE COMVMUNI CATI ONS,
| nt ervenor - Respondent . )

Appeal from Yamhill County.

Wall ace W Lien, Salem filed the petition for review
and argued on behalf of petitioners.

No appearance by respondent.

Timothy V. Ramis and M chael C. Robinson, Portland,
filed the response brief. Tinothy V. Ram s argued on behal f
of intervenor-respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 02/ 04/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a county decision granting site
design review approval for a nobile tel ephone communication
facility in the Public Wirks/Safety (PW5) zoning district.
MOTI ON TO | NTERVENE

Cel lular One Comuni cations noves to intervene on the
side of respondent in this appeal. There is no objection to
the motion, and it is allowed.
FACTS

The approved facility includes (1) a concrete building
to house electronic tel ecomuni cations equipnent, (2) a 130
foot high nonopole tower, and (3) antennae and transmtter
devices (hereafter antennae) attached to the nonopole tower.
| ntervenor-respondent refers to the facility as a cell site.
The cell site is surrounded by a six foot high chain |ink
fence.

ASSI GNMVENT OF ERROR

"Respondent inproperly construed the Ordi nance by
allowing a structure in excess of the height
[imtation inposed by the zone."

The PWS district allows "telephone * * * transmitter

facilities of any kind * * *_ " Yamhi || County Zoni ng
Ordi nance (YCZO) 802.02(A). However, the YCZO inposes
height limtations within the PWs district, as follows:

" Hei ght .

"1. The maxi mum buil ding height for any dwelling
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shall be thirty-five (35) feet;

"2. The maximum building height for all other
structures shall be sixty (60) feet; and

"3. Appurtenances usually required to be placed
above the roof Ilevel and not intended for
human occupancy such as spires, belfries,
cupol as, antennas, water tanks, ventilators,
chi meys and wind generators are not subject
to the height limtations of this O dinance.”
YCZO 802.06( Q).

Petitioners contend the challenged 130 foot high tower
is a "structure,"” as that termis used in YCZO 802.06(G (2),
and that the county erred by approving the challenged
facility wi thout also approving a variance fromthe 60 foot
buil ding height Iimt inposed by that section.

| nt ervenor -respondent contends the challenged 130 foot
high tower is properly viewed as an "appurtenance,” as that
termis used in YCZO 802.06(G) (3).

YCZO Section 202 defines "structure" as foll ows:

"Construction of any kind, permanent or tenporary,
fixed to, supported by or sunk into |and or water,
and includes buildings, fences, signs and portable
devices including, but not I|imted to, travel
trailers and stored notor vehicles.™

We agree with petitioners that the challenged 130 foot high
tower cones within the very broad definition of "structure”
in the YCZO. Therefore, the critical question is whether
the tower is also an "appurtenance,” as that termis used in
YCZO 802. 06(G (3). If so, the height Ilimtation of
YCZO 802.06(G) (2) does not apply, and the county committed

no error by approving the challenged facility wthout
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requiring a variance to the height requi renent of
YCZO 802.06(G) (2).

The term "appurtenance" is not defined in the YCZO. 1
The term "appurtenance" is defined in Wbsters Third New

| nternational Dictionary 107 (1981), as follows:

"[Aln incidental property right or privilege * * *
bel onging to a principal right and passing in
possession with it * * *: a subordinate part,
adj unct or accessory * * *: accessory objects used
in any function * * * " (Enphasi s added.)

In the challenged decision the county explained as

foll ows:

"The proposed nobile telephone comunications
facility includes a nonopole antenna tower which
is not intended for human occupancy. The function
of the nmonopole antenna tower is to raise the
transmtter's signal to a height necessary for
acceptable regional and |ocal cellular telephone

oper ati ons. This function dictates that such a
facility is wusually required to be placed above
the roof |Ievel. For these reasons, the proposed
use is not subject to the height limtations in
the PWS district pursuant to this section.”
Record 328.

Applying the above quoted definition of "appurtenance" in
this context, we agree wth the county's apparent
interpretation that the tower is properly viewed as an

appurtenance.

1YCzO 201. 01(F) provides as foll ows:

"Any word or term not defined herein shall be used with a nmeaning of

common standard [usage]. Any word, terns or phrases, not defined herein,
shall be construed according to their conmon, ordinary and accepted
meani ng. "
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The primary functions of the challenged facility are
sendi ng, receiving and processing tel ecommuni cation signals.
The antennae send and receive the signals. The equi pnment
housed on the ground processes those signals. YCZO
802.06(G (3) explicitly recogni zes that antennae are usually
required to be above the roof l|level to perform the sending
and receiving function.2 The only function the tower serves

is to elevate the antennae sufficiently above the roof |evel
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so that they may receive and transmt signals in conjunction
10 with the ground based switching and processing equipnment.

11 We wunderstand the county to have determned that the

12 proposed t ower IS t herefore properly vi ewed as
13 "subordinate,"” "adjunct" or "accessory" and, therefore, an
14 "appurtenance.” W believe that construction of the code is

15 both reasonabl e and correct.
16 The assignnent of error is denied.

17 The county's decision is affirmed.

2To the extent the requirement for antennae to be |ocated above the roof
level is not resolved legislatively for all antennae by YCZO 802.06(G (3),
the evidentiary record is adequate to establish that the antennae at issue
in this appeal nust be above the roof level to performtheir function.
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