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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ORVI LLE CAMP,
Petitioner,
VS.

JOSEPHI NE COUNTY,
LUBA No. 91-183

N N N N N N N N N N N N N N N N

Respondent ,
FI NAL OPI NI ON
and AND ORDER
CARL G. BROWNLEE, VERNI CE
BROWNLEE, JAMES LA FLAMME, and
LEONA LA FLAMVE,
| nt ervenor s- Respondent. )

Appeal from Josephi ne County.

WIlliam S. Dames, Medford, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Danmes & Danes.

No appearance by respondent.
Dani el F. Hughes, Grants Pass, filed a response brief
and argued on behalf of intervenors-respondent. Wth himon

the brief was Brown, Hughes, Bird, Lane & Rote.

HOLSTUN, Chief Referee; SHERTON, Referee, participated
in the deci sion.

AFFI RVED 03/ 06/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision granting approva
for a dwelling on a 34.63 acre parcel zoned Wodl ot Resource
District (MWR).
MOTI ON TO | NTERVENE

Carl G Brownlee, Vernice Brownlee, Janes La Flame and
Leona La Flamme npbve to intervene on the side of respondent.
There is no opposition to the notion, and it is all owed.
| NTRODUCTI ON

Goal 2 of t he acknow edged Josephi ne County
Conprehensive Plan is to "Conserve and Devel op the Forest
Lands of Josephine County." Several policies are set out in

t he plan under Goal 2, including the follow ng:

"1l. Because of the inportance of forest |ands and
uses to Josephine County and the w de range

of soil types, managenent and harvesting
techni ques, an evaluation system wll be
devel oped wusing soil data from the soi

survey of Josephine County prepared by the
Soi | Conservation Service and nanagenent data
from the U S. Forest Service. A conparative
rating and evaluation systemw Il be utilized
to identify prime forest Ilands and other
forest lands so they may be placed in an
appropriate zone to conserve the forest
potential of forest lands in the County.
This rating system wll be wused for all
forest land use allocations and shall be
known as a Conposite Internal Rate of Return
(CIRR) system

"k *x * * *

"4. Authorization of a forest dwelling on |ands
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zoned Wbodlot Resource is subject to the
provisions of the WR zone and conditioned
upon a statenment of the Jland owner to
i npl enment the forest managenent program
designed for the property in question. * * *
It is the policy of Josephine County to
aut horize forest dwellings on |ands zoned WR
with a Conposite Internal Rate of Return
(CIRR) above 3.49 pursuant to a managenent
pl an designed to address the County's forest
managenent obj ectives * * *,

"x % * % %"

The Josephine County Zoning Odinance (JCZO nakes
provisions for two types of dwellings in the WR zone.

JCZO 4.030(1) lists the following permtted use:

"Single famly dwelling * * * that is necessary
[for] and accessory to <carry out comrercial
resource uses * * *, A resource managenent plan
satisfying Goal 2 Policy 4 * * * shall serve as
the basis for justifying that a forest dwelling is
necessary for and accessory to a forest use. * *

* 11

In this opinion, we refer to the dwellings permtted by JCZO
4.030(1) as "forest dwellings."

A second type of dwellings (hereafter referred to as
nonforest dwellings) is allowed on WR zoned parcels under

JCZO 4.030(6), which provides as foll ows:

"One single famly residential dwel ling not
provided in conjunction with commercial forest use

* * * "

JCZO 4.030(6) inposes a nunber of standards that nust be

1The omitted portions of JCZO 4.030(1) set out detailed requirenents for
the forest managenent plans required by that section.
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satisfied to approve a nonforest dwelling in the WR zone

but preparation of a forest nmanagenent plan s

required.?

not

In the decision challenged in this appeal, the county

found that the 34.63 acre parcel has a CIRR of 2.87.
decision applies the «criteria governing approval

nonf orest dwellings and adopts findings addressing each

The

of

of

t he approval criteria set forth at JCZO 4.030(6). See n 2,

supra.

FI RST ASSI GNMENT OF ERROR

"Josephi ne County erred by approving construction

2JCZO 4.030(6) establishes the following criteria for approva
nonforest dwellings in the WR zone:

a. The proposed wuse is conpatible with and wll not
significantly affect existing forest uses on the site or
surroundi ng | ands.

"b. The proposed wuse wll not interfere wth forest
operations and practices;

"c. The proposed use will not alter the stability of the
overall land use pattern in the areas,;
"d. The proposed use is consistent with forest policies in

the conprehensive plan and the purposes of the zone.

e. Denmonstration that the residence will be situated upon
the reasonably least suitable land for forest wuses,
considering the terrain, adverse soil or |and conditions,
drai nage and flooding, vegetation, |ocation and size of

tract.

"f. In areas identified as sensitive deer habitat, findings
must be made to show that a residence will not cause the
density of dwellings in the winter range to exceed 32
homes per 2 square miles. The cal culation will include
the area outside inpacted |ands and below 2500 feet
el evation."
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of a forest dwelling within the Wodl ot [ Resource]
Zone, wthout requiring a forest managenent plan,
[as] required by Policy 4 of Goal 2 of the
conpr ehensi ve plan."

Petitioner argues the <county erred by failing to
require a forest managenent plan, as provided by plan Goa

2, Policy 4. Citing Baker v. City of MIlwaukie, 271 O 500,

533 P2d 772 (1975), petitioner argues that to the extent
JCZO 4.030(6) purports to allow nonforest dwellings wthout
requiring a forest nmanagenent plan, JCZO 4.030(6) is
inconsistent with plan Goal 2, Policy 4, and the plan
requi renment controls.

W do not agree with petitioner that applying JCZO
4.030(1) and (6), as they are witten, conflicts with plan
Goal 2, Policy 4. The applicability of Goal 2, Policy 4 is

limted in two ways. It is |limted to forest dwellings and

is further limted to lands with a CIRR above 3.49. JCzZO
4.030(1) inplenents this policy. W see nothing in plan
Goal 2, Policy 4, or the other policies under plan Goal 2,
that limts the county's authority to adopt standards for
approval of nonforest dwellings or requires that approval of
nonforest dwellings include a requirenent for a forest

managenent plan.3 Absent such a linmtation in the plan, we

3Plan Goal 2 is the county's plan provision for inplenenting Statew de
Pl anning Goal 4 (Forest Lands). W note that the Land Conservation and
Devel opnent  Conmission rules inplenenting Goal 4 explicitly permt
nonforest dwellings under certain circunstances and do not require a forest
managenment plan. OAR 660-06-027.

Page 5



o A W N

o 00 N O

10
11
12
13
14
15
16
17
18
19
20

do not agree with petitioner that the provisions in the JCZO
for approval of nonforest dwellings are inconsistent wth
the plan.*4

The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"Josephine County erred in determning that the
proposed dwelling would be conpatible wth
surroundi ng devel opnent . "

Al t hough petitioner contends the county erroneously
determ ned the proposed dwelling will be conpatible wth
surroundi ng devel opment, petitioner nakes no attenpt to
challenge the findings adopted by the county addressing
JCZO 4.030(6)(a).> Intervenors cite findings and evidence
in the record which they contend denonstrate the area around
t he subject property is already parcelized and includes a
| arge number of dwellings. |Intervenors contend the findings
and evidence are adequate to denonstrate the proposed
dwelling will be conpatible with surroundi ng devel opnent.

Petitioners at LUBA nust do nore than allege error;

they nust include sufficient argument to explain the basis

4st atewi de Pl anning Goal 2 (Land Use Planning) requires that the zoning
ordi nance be "consistent with and adequate to carry out the [conprehensive
plan]." The Josephine County Conprehensive Plan and Zoni ng Ordi nance have
been acknow edged as conplying wth the statewide planning goals.
ORS 197. 251.

5Nei ther does petitioner identify which of the JCZO 4.030(6) approva
criteria he believes the county's conpatibility determ nation violates. W
assume JCZO 4.030(6)(a) fornms the basis for his challenge under this
assignment of error, because it enploys the operative term "conpatible."
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for their allegation of error. Further, we have expl ained
on numerous occasions a petitioner may not fail to make a
specific challenge to the findings adopted in support of a
deci sion, or the evidentiary support for that decision, and
expect to prevail in an appeal before this Board based
sinply on expressions of disagreenent with the chall enged

deci si on. McCarty v. City of Portland, O LUBA

(LUBA No. 90-090, October 8, 1990), slip op 5; Dougherty v.

Tillamok County, 12 Or LUBA 20, 34 (1984); Tichy v. City of

Portland, 6 Or LUBA 13, 23-24 (1982); see also Gann v. City

of Portland, 12 Or LUBA 1, 6 (1984).

Petitioner does not argue the county failed to adopt
findings addressing the conpatibility requirenent of
JCZO 4.030(6)(a) or challenge the evidentiary support for
t hose fi ndings. The cl osest petitioner conmes to nmaking a
challenge to the county's findings concerning conpatibility

is the follow ng argunent:

"The cunmul ative inpact on this area needs to be
consi der ed. Are the [intervenors] going to be
allowed to continually subdivide their land into 5
acre parcels, not worrying about tinber? O are
they going to be required to produce a forest

managenment plan, if they want to construct a
dwel ling on their property?" Petition for Review
8.

Because the challenged decision does not approve a
partition, we fail to see the relevance of possible future
subdi vi si ons. As we already explained, a forest nanagenent

plan is not required under JCZO 4.030(6). The argunent that
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t he county nmust consi der cumul ative I npacts m ght
potentially have nerit.® However, the findings and evi dence
cited by intervenors acknowl edge the existence of past
parcelization and devel opnent in the area and in fact rely
on this historical developnent in concluding that the
proposed dwelling wll be conpatible. Because petitioner
does not attack the adequacy of these findings or their
evidentiary support, we are presented with no basis for
reversal or remand.
The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"Josephine County &erred in finding that the
proposed dwelling would not interfere with forest
operations and practices."”

The county found that the proposed dwelling wll not
interfere with forest operations on adjoining properties and
specifically found there would be no interference wth
petitioner's forest operations due in part to the distance
of the proposed dwelling from petitioner's property and an
i ntervening roadway and creek.’ Intervenors cite testinony
in the record that the dwelling would not interfere wth

forest operations and practices on adjoining properties.

6Cunul ative inpacts would appear to be nore relevant to the
JCZO 4.030(6)(c) requirement that the dwelling "not alter the stability of
the overall |and use pattern in the area.”

“Once again, petitioner does not identify the criterion he believes the
county erroneously found to be satisfied. We assunme JCZO 4.030(6)(b) is
the criterion.
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Petitioner's entire argunent under this assignnent of
error repeats contentions petitioner made during the |ocal
proceedings that, wthout a forest nanagenent plan, past
occurrences of bug infestations mght be repeated in the
future.

Once again, petitioner is arguing a forest managenent
pl an ought to be required in conjunction with approval of a
nonf orest dwelling, when the relevant approval criteria do
not require such a mnmanagenent plan. Wth regard to the
possibility of future bug infestations, petitioner makes no
attenpt to connect that possibility with the dwelling
approved by the challenged decision, and the county
specifically found that the dwelling would reduce the
i kel'i hood of such an infestation. Petitioner does not
chal l enge that finding.

The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"Josephine County erred in requiring [petitioner]
to carry the burden of proof."

FI FTH ASSI GNMENT OF ERROR

"Josephine County erred in relying on the CIRR
met hod of determning the tinber productivity for
the area. The dot county nethod of analyzing
soil, to determ ne whether or not tinmber can be
grown, is not satisfactory or persuasive."

SI XTH ASSI GNMENT OF ERROR
"Josephine County erred in determning that the

w nter deer habitat would not be adversely
affected by the proposed residence.”
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Petitioner offers no argunent in support of these
assignnments of error, and for that reason they are rejected.

The county's decision is affirnmed.
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