1 BEFORE THE LAND USE BOARD OF APPEALS

2 OF THE STATE OF OREGON

3

4 McKAY CREEK VALLEY ASSCCI ATI ON, )

5 )

6 Petitioner, )

7 )

8 VS. )

9 ) LUBA No. 91-191
10 WASHI NGTON COUNTY, )
11 ) FI NAL OPI NI ON
12 Respondent, ) AND ORDER
13 )
14 and )
15 )
16 LANE BLAKESLEE and MARY BLAKESLEE, )
17 )
18 | nt ervenor s- Respondent . )
19
20
21 Appeal from Washi ngton County.
22
23 F. Blair Batson, Portland, the petition
24 review and argued on behalf of petitioner.
25
26 No appearance by respondent.
27
28 David B. Smth, Tigard, filed the response brief
29 argued on behalf of intervenors-respondent.
30
31 SHERTON, Referee; HOLSTUN, Ref eree; KELLI NGTON,
32 Referee, participated in the decision.
33
34 REVERSED 04/ 02/ 92
35
36 You are entitled to judicial review of this Order.

37 Judicial review is governed by

38 197.850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a Washington County Board of
Conm ssi oners order approving a farmdwelling on a parcel in
t he Exclusive Forest and Conservation (EFC) zone.!?
MOTI ON TO | NTERVENE

Lane Blakeslee and Mary Blakeslee, the applicants
bel ow, nmove to intervene in this proceeding on the side of
respondent. There is no opposition to the notion, and it is
al | owed.
FACTS

This is the second tine a county decision to approve a
farm related dwelling on the subject property has been

appealed to this Board. In MKay Creek Valley Assoc. V.

Washi ngton County, 18 Or LUBA 71, 73 (1989) (McKay 1), we

st at ed:

"The subject parcel [is] part of the undevel oped
32-1ot Overlook Acres subdivision, which was

recorded in 1916. [ The parcel] is 7.9 acres,
conprised of 4.7 wooded acres and 3.2 acres

pl anted with strawberries. The proposed dwel ling
would be sited in the wooded portion of [the
parcel]. * * *" (Footnotes omtted.)

In MKay I, 18 O LUBA at 81-82, we remnded the

county's decision, on the grounds that the county had

1The EFC zone is intended "to provide for forest uses" and "to neet
Oregon Statutory Requirenents for forest |ands." Washi ngton County
Comunity Devel opnent Code (CDC) 342-1. The EFC zone is not an exclusive
farm use zone.
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approved a "permt," as defined by ORS 215.402(4), w thout
providing the hearing or notice of decision and opportunity
for hearing required by ORS 215.416(3) and (11). We al so
found the county had not properly determ ned conpliance with
t he standards for farmdwellings in the EFC zone established
by CDC 430-37.2A,2 and failed to address the requirenents of
OAR 660-05-030(4). 1d. at 82-87.

After we remanded the county's first decision, the
board of comm ssioners remanded the subject application to
t he county hearings officer. After a public hearing, the
hearings officer issued a decision denying the application.
| ntervenors appealed that decision to the board of
comm ssi oners. After a partial de novo review, 3 the board
of comm ssioners issued an order approving the application.
Thi s appeal foll owed.

FOURTH ASSI GNMENT OF ERROR

"The county msconstrued the applicable |aw,
failed to make adequate findings, and nade a
deci sion not supported by substantial evidence in
the record as a whole in concluding the farm
dwel ling would be located on a parcel planted in

2Under ORS 215.428(3), approval or denial of the subject application
must be based on the standards and criteria applicable at the time the
application was first submtted to the county. The parties agree that the
1986 CDC was in effect when the subject application was subnmitted, and is
applicable to the appeal ed decision. Therefore, all references in this
opi nion are to the 1986 CDC

3The board of conmissioners' review was linmted to the record of the
hearings officer's proceeding, except that the board of comr ssioners
allowed the hearing to be reopened for submittal of new evidence concerning
the "day-to-day activity requirenments [of] OAR 660-05-030(4)." Record 92.
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perenni al s capable of producing upon harvest an
average of at |east $10,000 in gross incone."

CDC 430-37.2A(1)(b)4 requires that a farm dwelling in
the EFC zone be |ocated on a lot or parcel "managed as part
of a farm operation" which:

"Has produced at |east $10,000 in annual gross
farm income in two (2) consecutive cal endar years
out of the three (3) calendar years before the
year in which the application for the dwelling was
made, or is planted in perenials [sic] capable of
produci ng upon harvest, an average of at |east
$10,000 in gross annual income[.;" (Enphasi s

added.)

As enphasized in the above quote, CDC 430-37.2(A)(1)(b)
establishes alternative standards for approval of a farm
dwel |i ng. In this case, no party contends the subject
parcel is managed as part of a farm operation which has
produced at |east $10,000 in annual gross farm incone in
certain prior years, as is required by the first standard.
See Record 328. Rat her, the challenged decision concludes
the proposed farm dwelling satisfies the second standard

(hereafter "perennial standard"), stating:

"[Intervenors'] parcel is planted in perennials,
which if mnaged in accordance wth accepted
farm ng practices, including replanting, are
capable of grossing, upon harvest, at | east

$10, 000 in annual farmincome. * * *" Record 11.

The county's findings explain:

4Al ternative standards for the approval of a farm dwelling in the EFC
zone are found in CDC 430-37.2A(1)(a) and (c). However, in this case there
is no contention that the proposed dwelling does satisfy or could satisfy
these alternative standards.
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"[T] he parcel currently is planted in 3.2 acres of
strawberries, although the strawberries are not in
comer ci al producti on. Evi dence was introduced to
show that it is an accepted farm ng practice to
replant strawberry plants approximtely every 5
years to restore strawoberry fields to comrerci al
productivity, and that [intervenors] nust replant
their 3.2 acres of strawberries to achieve the
requi red production and incone |evels.

"k X * * *

"* * * Gven the yields of which the parcel is
capable, and [the cannery] price, the Board |[of
Comm ssioners] finds the [intervenors'] site is
capabl e of annual gross farm incone of at |east
$10, 000 from strawberri es.

"x % *x * %

"One objector asserted [intervenors'] parcel nust
be planted in the specific perennials for which
* * * agpproval of a [farm dwelling] is being
sought . Since the replanting of strawberries
periodically is an accepted farm ng practice, and
meeting the farm income standard is predicated on
the conduct of accepted farmng practices,

[intervenors'] parcel is planted in perennials
capable of nmeeting the farm income standard as
required by [CDC] 430-37.2A(1)(b)." (Enphasi s

added.) Record 7-8.
Petitioner <contends the county msinterpreted the
perenni al standard. Petitioner contends the perennial

standard requires the county to find that the strawberry

plants currently planted on the subject parcel are capable

of produci ng, upon harvest, an average gross annual incone
of at Ileast $10, 000. According to petitioner, the county
found only that the site is capable of producing an average
of $10,000 in gross annual incone. Petitioner argues the

findings thensel ves indicate that new strawberry plants nust
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be planted on the subject parcel in order to achieve the
incone | evel required by the perennial standard.

Petitioner further argues that there is no evidence in
the record that the planted strawberries are capable of
produci ng any income on harvest. Petitioner contends the
record shows that strawberries have been planted on the
subject parcel since the farm dwelling application was
originally submtted in 1988, but that intervenors have
never engaged in accepted farm ng practices regarding those
plants and the plants are not capable of producing a
har vest. Petitioner argues intervenors' agricul tural

consultant testified in a |letter dated May 18, 1990:

"l visited the land on April 12, 1990 and nmade a
visible inspection of the current crop and soil.
The cleared land of sone 3 acres is planted [in]
strawberries but they have not been tended to and
wll need to be replanted.” (Enphasi s added.)
Supp. Record 102.

I ntervenors concede the parcel wi || have to be
replanted with new strawberry plants in order to achieve the
$10, 000 gross annual incone standard. However, intervenors
argue the parcel is "planted in perennials,” as required by
the perennial standard, because there are 3.2 acres of
existing strawberry plants on the parcel. I nt ervenors
further argue it is wundisputed that replanting is an
accepted farmng practice in strawberry farm ng. According
to intervenors, it is therefore the replanted strawberry

plants to which the $10,000 gross annual incone test of the
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perenni al standard should be applied.> | ntervenors al so
argue that the operative termin the perennial standard is
"capable" and, therefore, that determining a site is
"“capabl e” of nmeeting the $10,000 gross annual incone test
does not require any assessnment of past agricultural
practices or the probability of future agricultural
per f or mance.

The perennial standard does not require that the
subject site be capable of producing an average of $10, 000

in gross incone, but rather that the perennials planted on

the site be capable of producing, upon harvest, an average
of $10,000 in gross incone. Here, it is undisputed that the
strawberry plants currently planted on the subject parcel
are not capable of producing, upon harvest, the required
i ncone. Regardl ess of whether replanting strawberry plants
every five years 1is an accepted farm ng practice, the
county's determnation that perennials which mght be
pl anted on the subject parcel in the future could produce

$10,000 in annual gross incone, even if supported by the

SIntervenors also argue that in Rebmann v. Linn County, 19 O LUBA 307
(1990), this Board simlarly found that a county could rely on a particul ar
type of farm use not yet in existence to justify approval of a farm help
dwel l'ing. However, Rebnmann v. Linn County has no relevance to this case,
as the ordinance and adnministrative rule standards at issue in Rebnmann do
not contain language simlar to that of the perennial standard at issue
here.
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record, does not satisfy the perennial standard.® We
therefore agree with petitioner that the county erred in
determning the subject application <conplies wth the
perenni al standard.

The fourth assignment of error is sustained. Under the
correct interpretation of the perennial standard and the
undi sputed relevant facts in this case cited above, the
subj ect application cannot satisfy CDC 430-37.2A(1)(b).
Accordi ngly, the ~county's decision nust be reversed
OAR 661-10-071(1)(c).

The county's decision is reversed.’

6\ note that an ongoing strawberry farm ng operation which has produced
an average of $10,000 in gross annual incone in past years, but cannot
satisfy the perennial standard at a particular point in tine sinply because
the strawberry plants are at the end of their five year cycle and nust be
repl anted, would be able to satisfy the alternative standard established by
CDC 430-37.2A(1)(b), of having produced at |east $10,000 in gross incone in
two of the three prior cal endar years. However, in this case, it is
undi sputed that the strawberry plants actually planted on the subject
parcel have neither produced the required incone in the past nor are
presently capabl e of producing, upon harvest, the required incone.

“I'n view of our disposition of the fourth assignment of error
resolution of petitioner's other assignnents of error could have no effect
on our decision to reverse the county's decision or on the county's
di sposition of the subject application. Therefore, we do not address
petitioner's other assignments of error
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