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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARI LYN ADKI NS,

Petitioner,
LUBA No. 91-139
VS.
FI NAL OPI NI ON

HECETA WATER DI STRI CT, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Heceta Water District.

Marilyn Adkins, Florence, filed the petition for review
and argued on her own behal f.

D. Ronald Cerber, Florence, filed the response brief
and argued on behal f of respondent.

WIlliam Van Vactor, Eugene, filed an am cus brief and
argued on behalf of am cus Lane County.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLINGTON,
Referee, participated in the decision.

REMANDED 05/ 01/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a regulation adopted by the board of
directors of t he Hecet a Wat er District (district)
establishing standards for obtaining a hookup to the
district's water systemw thin the Cl ear Lake watershed.
MOTI ON TO APPEAR AS AM CUS

Pursuant to OAR 661-10-052, Lane County (county) noves
to appear as an amcus in this proceeding. The county
argues that it seeks to protect its interest in the
integrity of its acknowl edged Rural Conprehensive Plan
(RCP) . The county further argues that it seeks to protect
county residents who are adversely affected by the
chal | enged regul ation. The county contends this Board's
review of issues involving (1) coordination between the
district and the county, as required by ORS 197.185 and
Statewide Planning Goal 2 (Land Use Pl anning); and
(2) consistency of the <challenged regulation wth the
acknowl edged RCP, would be significantly aided by the
county's participation.

The district opposes the county's notion. The district
argues the county should not be allowed to participate as an
am cus because the county seeks to advance, through its
amcus brief, its private and partisan interest in an
ongoi ng di spute between the county and the district over

i ntergovernnmental coordination and control over |and uses in
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the affected area. The district cites cases from federal
courts and the courts of other jurisdictions to the effect
that an entity having a direct or private interest in the
outconme of litigation should not be granted am cus status.

OAR 661-10-052(1) provides in relevant part:

"A person or organization nmay appear as an cus
only by perm ssion of the Board on witten notion.

The notion shall set forth the interest of the
movant and state reasons why a review of relevant
i ssues woul d be significantly ai ded by

participation of the am cus. * * *"
The above quoted rule does not specify whether an am cus’
interest in an appeal may be private in nature. However
Oregon Rules of Appellate Procedure 8.15(1) specifically
recogni zes that an amcus curiae nmay represent a private

i nterest:

"A person or organization nay appear as anicus
curiae in any case pending before the appellate
court on witten application * * *, The
application to appear amcus curiae shall state
whet her the applicant intends to present a private
interest of its own or to present a position as to
the correct rule of law that does not affect a
private interest of its own. *okoxw (Enmphasi s
added.)

Because the Oregon appellate courts do not bar persons or
organi zations representing a private interest from appearing
as am cus curiae, we decline to interpret OAR 661-10-052(1)

as doi ng so.

Page 3



© 00 N oo g A~ wWw N Pk

10
11
12
13
14
15
16
17

The county's notion to appear as amcus is allowed.?
MOTI ON TO FI LE REPLY BRI EF

Pursuant to OAR 661-10-039, petitioner noves for
perm ssion to file a reply brief. There is no opposition to
the motion, and it is allowed.
MOTI ON TO TAKE OFFI CI AL NOTI CE

The district requests that the Board take official
notice of two docunents which it contends constitute
adm ni strative history of the adoption of OAR 340-41-270 by
t he Environnental Quality Conm ssion (EQC). These docunents
are (1) a Novenber 28, 1990 staff report and request for EQC
action by the Departnment of Environnmental Quality (DEQ
concerning the adoption of proposed OAR 340-41-270, and
(2) a Novenber 26, 1990 Hearing Summary concerning issues
rai sed at the hearings held by DEQ on the proposed rule.

The county agrees that we may take official notice of

t hese docunent s, as adm ni strative hi story of

1The district also argued that the county's amicus brief, subnmitted with
its notion, inproperly raises new assignnments of error and argunents which
are not raised in the petition for review However, in a telephone
conference on March 6, 1992, the parties agreed that the issues addressed
in the amicus brief concerning conpliance with Goal 2 requirenments for
i nt ergover nnent al coordi nati on and consi stency with t he county
conprehensive plan are raised in the petition for review The parties
further agreed that issues addressed in the amcus brief concerning
conpliance with the Goal 2 requirenment for an adequate factual base and
with Goals 5 (Open Spaces, Scenic and Historic Areas, and Natura
Resources), 11 (Public Facilities and Services) and 17 (Coastal Shorel ands)
are not raised in the petition for review Accordingly, the Board will not
consider issues raised in the amcus brief regarding conpliance wth
Goals 2 (factual base), 5, 11 or 17.
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OAR 341-41-270.2 Oregon Evidence Code (OEC) Rule 202(2);
Byrnes v. City of Hillsboro, 104 O App 95, 97, 798 P2d 1119

(1990) (Byrnes); Foland v. Jackson County, 18 Or LUBA 731,

738, aff'd 101 O App 632 (1990), aff'd 311 O 167 (1991)
(Fol and) . However, the county contends that because the
docunments are not part of the |ocal governnent record, we
may only consider the docunents as aids in interpreting OAR
341-41-270, not as evidence in support of the challenged
deci si on.

We agree with the county that the purpose for which we
may take of fici al notice of state | egi slative or

adm ni strative history is to aid in interpretation of state

enactnents. In reviewing the evidentiary support for a |and
use decision, LUBA has never held it has authority to take
official notice of adjudicative facts under OEC 201. Wth
regard to adjudicative facts, LUBA's review is generally
limted by ORS 197.830(13)(a) to the record of the
proceedi ng below.3 Blatt v. City of Portland, O LUBA

~_ (LUBA No. 90-152, June 28, 1991), aff'd 109 O App 259

(1991). Therefore, we also agree with the county that any

2Petitioner did not submit a witten response to the district's request.
However, we understand petitioner's position on this issue to be the same
as the county's.

3For certain purposes not relevant to this appeal, an evidentiary
heari ng before LUBA may be authorized under ORS 197.830(13)(b). However,
evi dence received by LUBA in such an evidentiary hearing beconmes part of
LUBA's record, not part of the record of the decision naking body being
revi ewed by LUBA.
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statenments of fact found in the docunents offered by the
district as legislative history of OAR 321-41-270 cannot
constitute evidentiary support for the chall enged deci sion,
as those docunents are not part of the local record.

The district's nmotion to take official notice is
al | owed.

FACTS

The district is a donmestic water supply district,
formed in 1966 pursuant to ORS chapter 264. The district
serves a portion of Lane County |ocated north of the City of
Fl orence.4 The district's primary source of water is Clear
Lake. The watershed of Clear Lake includes Collard Lake, a
smaller tributary I ake. The county has zoned land wthin
the Clear Lake watershed Noninpacted Forest Lands (F-1),
| npacted Forest Lands (F-2), Natural Resource (NR), Marginal
Lands (M.) and Rural Residential (RR). Petitioner owns and
resides on property within the Cl ear Lake watershed.

I n Decenber 1990, the Environnmental Quality Comm ssion
(EQC) anended OAR 340-41-270 to provide that it is EQC
policy to protect the Clear Lake watershed "in order to
preserve the existing high water quality in Clear Lake * * *
for use as a public water supply source requiring only

m ni mal filtration." OAR 340-41-270 establishes total

4We cannot deternmine from the record how far the district's donestic
wat er service area extends and whether it includes urban, as well as rural,
| and.
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phosphorus annual |oading Ilimts for Clear Lake and Collard
Lake. It also prohibits the 1issuance of (1) permts
all owi ng connection of developnent in the watershed to a
sewerage facility, (2) on-site sewage system construction-
installation permts, and (3) favorable site evaluation
reports for on-site sewage systens, within the Clear Lake
wat ershed "until a plan is submtted to and approved by the
Departnment [of Environnmental Quality (DEQ] showing how
[the] total phosphorus |loadings Iimtations required by [the
rule] will be achieved and maintained."> OAR 340-41-270(5).
The rule requires such plan to include (1) projected
phosphorous | oadings for existing and planned devel opnent
within the Clear Lake watershed, (2) adopted ordi nances
necessary to carry out the plan, and (3) agreenents,
contracts or other information showing what entity wll
effectively I npl ement each provi si on of t he pl an.
OAR 340-41-270(5)(a)-(b).

The district adopt ed a regul ation est abl i shi ng
temporary (90 day) energency standards for obtaining a
hookup to the district's water system on June 20, 1991. On
July 15, 1991, the district board of directors held a public

hearing on a proposed regulation establishing pernmanent

5The district contends OAR 340-41-270 does not identify the entity
required to prepare and submt to DEQ such a watershed managenent plan
The county contends the rule requires it to prepare and subnmit the
wat er shed managenent plan. In any case, no such watershed managenent plan
has yet been submitted to or approved by DEQ
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wat er system hookup standards. Notice of the public hearing
was published in the Siuslaw News. Record 16. No ot her
i ndi vi dual or published notice of the hearing was given. On
August 19, 1991, the board of directors adopted the
chal l enged regul ation (Regulation Two), which is described
bel ow. Regul ation Two becane effective on Septenber 18,
1991, the date the tenporary standards expired.

Regul ation Two establishes standards for obtaining a
hookup to the district's water system to serve property
| ocated within the Clear Lake watershed. An applicant for a
new hookup nust submt a developnent plan identifying the
exact areas to be devel oped, the nature of the devel opnent
allowed (including vegetation renoval or alteration), and
any roads, structures or other inmprovenents on the property.
Regul ation Two 4.B(2). Additionally, the applicant nust
denonstrate that the proposed devel opnent to be served by
the water hookup "will not contribute any phosphorous
pol l uti on or other undesirable pollution fromseptic systens
or nonpoint sources of pollution into Clear Lake, Collard

Lake [or any other |ake or tributary] enptying into any of

the lakes within the [Clear Lake] watershed."” Regul ati on
Two 4.B(1).
Regul ati on Two al so regul at es "increased wat er

consunption"” from existing district water system hookups
serving property within the Cl ear Lake watershed. According

to the regulation, "increased water consunption" occurs when
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alterations to property served by an existing hookup have
the effect of increasing the demand for water. The
regul ation also states that adding structures, roons or
decks, expanding |andscaping and renoving vegetation from
previously uncleared areas "are defined as increasing the
demand for water." Regulation Two 1. The devel opnent plan
required for and standards applicable to approving
"increased water consunption” from an existing hookup are
simlar to those for new hookups, descri bed above
Regul ation Two 5.C(1) and (2).

JURI SDI CTI ON

LUBA's review jurisdiction 1is I|limted to |ocal
governnment, special district and state agency "land use
deci sions." The district's decision is a "land wuse

decision" if it nmeets either (1) the statutory definition in
ORS 197.015(10); or (2) the significant i npacts test
established by City of Pendleton v. Kerns, 294 O 126,

133-34, 653 P2d 996 (1982). Billington v. Polk County, 299

O 471, 479, 703 P2d 232 (1985); City of Portland v.

Mul t nomah County, 19 Or LUBA 468, 471 (1990). We first

consi der the statutory test.
ORS 197.015(10)(a)(A) provides that "land use deci sion”

i ncl udes:

"A final decision or determnation by a |ocal
governnment or special district that concerns the
adopti on, amendment or application of:

"(i) The [statew de pl anni ng] goals;
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"(ii1) A conprehensive plan provision;
"(ii1) A land use regul ati on; or
"(iv) A new |and use regulationg.;"

The district contends the burden of establishing this

Board's jurisdiction is on petitioner. Billington v. Polk

County, supra, 299 O at 475; City of Pendleton v. Kerns

supra, 294 O at 134 n 7; City of Portland v. Miltnonah

County, supra. The district argues petitioner failed to

allege the challenged decision neets the above quoted
statutory definition of "land use decision" and, therefore,
this Board should not consider whether the challenged
deci sion satisfies the statutory definition.

In her petition for review, petitioner alleges the
chal l enged decision violates Goal 2, the RCP and the
county's land use regul ations. Petition for Review 19-20.
We believe this is sufficient to constitute an allegation
that the challenged decision is a |and use decision under
the statutory test.® We first consider whether the decision
concerns the application of the goals.

There is no dispute the county's conprehensive plan and
land use regulations are acknow edged by the Land

Conservation and Devel opnment Comm ssi on  (LCDC) under

6That petitioner made these allegations in the body of the argument in
the petition for review, rather than in a separate statenment of
jurisdiction, as required by OAR 661-10-030(3)(c), is at nmost a technica
violation of our rules and does not affect our review where the other
parties' substantial rights are not prejudiced. OAR 661-10-005.
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ORS 197. 251. The district argues that whereas prior to
acknowl edgnent, a special district's actions affecting |and
use nmust be both in accordance with the goals and consi st ent
with the applicable conmprehensive plan, after acknow edgnment
of a county's plan, a special district's actions affecting
land use need only be consistent wth the applicable

conpr ehensi ve pl an. Cft. Byrd v. Stringer, 295 Or 311, 666

P2d 1332 (1983) (goals are inapplicable to county |and use
decisions after acknow edgnent of county conprehensive
pl an). The district further argues that it would be
i nconsi st ent with this Board's scope of review, as
established by ORS 197.835, for the goals to remin
applicable to district decisions after acknow edgnent of the
county's conprehensive plan. According to the district,
nothing in ORS 197.835 authorizes LUBA review of a decision
for conpliance wth the goals after the applicable
conpr ehensi ve plan has been acknow edged.

ORS 197. 185 provides in relevant part:

"(1) Speci al districts shal | exerci se their
pl anning duties, powers and responsibilities
and take actions that are authorized by | aw
with respect to prograns affecting |and use,
* * * in accordance wth [the statew de
pl anni ng] goals * * *.

"(2) Each special district operating wthin the
boundaries of a county assigned coordinative
functions wunder ORS 197.190(1) * * * shall
enter into a cooperative agreenent with the
county * * *, Such agreenents shall include
a listing of the tasks which the special
district nmust conplete in order to bring its
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plans or progranms into conpliance with the
goals, including a generalized time schedul e
showi ng when the tasks are estimated to be
conpleted and when the plans or progranms
which conply wth the goals are to be
adopt ed. In addition, a program to
coordi nate the devel opnment of the plans and
prograns of the district with other affected
units of |ocal governnent shall be included
in the agreenent. Such agreenents shall be
subject to review by [LCDC]. * * **

There is no dispute that in this case the district and
the county have never entered into the cooperative agreenent
required by ORS 197.185(2). The purpose of such an
agreenent is to insure that a district's plans and prograns
are in conpliance with the goals. Therefore, where no such
cooperative agreenment has been entered into by a district
and the applicable county, as is the case here, there can be
no question that pursuant to ORS 197.185(1), the goals
continue to apply to a district's actions with respect to
prograns affecting | and use.”’

The district has adopted a system of standards for
obt ai ni ng approval for new water hookups and increased use
of existing water hookups. These standards are designed to
pr ot ect the water quality of Cl ear Lake and wll
significantly affect devel opnment activity within the Clear

Lake watershed. Therefore, the district's adoption of

"We do not deternine whether, where a district enters into a cooperative
agreenent with the applicable county and LCDC approves that agreenent
pursuant to ORS 197.185(2), the district must still nake decisions under
progranms affecting | and use in accordance with the goals.
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Regulation Two is an action with respect to a program
affecting land use. As established under the assignnent of
error, infra, the coordination requirenment of Goal 2 applies
to the challenged decision.s Accordingly, the challenged
decision concerns the application of the goals and,
therefore, is a "land use decision" which this Board has
jurisdiction to review.?9
ASSI GNVENT OF ERROR

Both petitioner and the county contend the adoption of
a regul ation establishing standards for developnment within
the Clear Lake watershed to protect the water quality of
Clear Lake exceeds the district's statutory authority.
However, petitioner and the county al so concede the adoption
of such a regulation could be wthin the district's
authority if it were wenacted (1) under a cooperative

agreenent with the county, entered into pursuant to ORS

8W do not agree with the district's contention that where the
applicable county plan and |and use regul ati ons are acknow edged, we |ack
authority wunder ORS 197.835 to reverse or remand a special district
decision for failure to comply with the goals. Under ORS 197.835(5)(b), we
are required to reverse or remand a special district decision amending a
| and use regulation or adopting a new land use regulation if the decision
is not in compliance with the goals and "the conprehensive plan does not
contain specific policies or other provisions which provide the basis for
the regulation.” Al so, under ORS 197.835(7)(a)(D), we have authority to
reverse or remand a land use decision if a special district inproperly
construes the applicable |aw

9Because we conclude the challenged decision neets the statutory
definition of a "land use decision," we do not consider whether it also
satisfies the significant inpacts test, as is contended by petitioner
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197.185(2),10 and (2) after coordination with the county,
DEQ and other affected governnental units, as required by
Goal 2. See Petition for Review 7, 9, 18, Amcus Brief 8
Therefore, we first consider whether the district conplied
with applicable Goal 2 coordination requirenents in adopting
Regul ati on Two.

Goal 2 provides, in relevant part:

"* * * Fach [city, ~county, state and federa
agency or special district] plan and related
i npl enentation neasure shall be coordinated wth
t he plans of affected governnental units.

"* * * (Opportunities shall be provided for review
and conmment by * * * affected governnental units
during preparation, review and revision of plans
and i npl enentati on [neasures].

"Affected Governnental Units -- are those |ocal
gover nnent s, state and federal agencies and
speci al districts which have prograns, | and

ownerships, or responsibilities within the area
included in the plan.

"x % *x * %

"Coordinated -- as defined in ORS 197.015(5).[11]

"I npl ementati on Measures -- are the neans used to
carry out [a] plan. These [include] managenent
i npl ement ati on measur es such as or di nances,
regul ati ons or project plans * * *,

10as stated above, the parties agree that no such cooperative agreenment
has previously been entered into. However, the parties advise the Board
that a draft cooperative agreenent is currently being reviewed by county
and district staff.

110RS 197.015(5) provides that "[a] plan is 'coordinated when the needs
of all levels of governnments ** * and the citizens of Oregon have been
consi dered and accommobdat ed as rmuch as possible."
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"Plans -- as used here enconpass all plans which
gui de | and- use deci si ons, I ncl udi ng bot h
conprehensi ve and single purpose plans of cities,
counties, state and federal agencies and special
districts.” (Enmphasis added.)

Under the above enphasized provisions of Goal 2,
speci al districts must coordi nate their pl ans and
i npl ementation neasures with affected governnental wunits.
Regulation Two is either a single purpose "plan" which
est abl i shes standards for decisions affecting |and use or an
i npl ementation measure to carry out such a plan.12 I n
either case, Goal 2 requires the district to coordinate its
adoption of Regulation Two wth "affected governnental
units." There is no dispute that wth regard to
Regul ation Two, the county is an affected governnmental unit.

The Goal 2 requirenent for coordination requires the
jurisdiction developing a plan or inplenentation neasure
(1) to exchange information with other affected governnent al
units, or at least to invite them to enter into such an

exchange; and (2) to consider and accommodate the needs of

12At oral argument, the district argued that Regulation Two is not a
"plan" or an "inplenentation neasure" subject to the Goal 2 coordination
requirenent, prinmarily because ORS ch 264 does not authorize a domestic
water supply district to adopt "plans." According to the district,
Regul ation Two was adopted solely pursuant to its authority under
ORS 264.310 to "adopt and pronulgate regulations concerning the use of
water and the property of the district."” However, we note that both the
Oregon Suprenme Court and Court of Appeals have stated that the 1973
enactnent of ORS 197.185 gave special districts additional authority to
adopt "plans" for the performance of their functions, consistent with the
goals. Jackson County v. Bear Creek Authority, 53 Or App 823, 827, 632 P2d
1349 (1981), aff'd 293 Or 121, 124-25, 645 P2d 532 (1982).
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such affected governnental units as nuch as possible in
formulating or revising the plan or inplenentation neasure.

Raj neesh v. Wasco County, 13 O LUBA 202, 210 (1985);

West si de Nei ghborhood v. School Dist. 4J, 5 O LUBA 63, 74,

rev'd on other grounds 58 O App 154, rev den 294 O 78

(1982).

As far as we can tell fromthe record in this case, the
district did nothing to inform the county of its proposed
regulation or to invite an exchange of information with the
county. It is not disputed that the county had no know edge
of the proposed regulation until after Regulation Two was
adopted by the district. Additionally, there is nothing in
Regul ation Two indicating that the district considered or
attenpted to accomwdate the county's needs. Newspaper
publication of a notice of its hearing on the proposed
regulation is not, in itself, sufficient to satisfy the

coordi nati on requirenment of Goal 2. See Twin Rocks Witer

Dist. v. Rockaway, 2 Or LUBA 36, 45-46 (1980).
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1 The assignnment of error is sustained. 13

2 The district's decision is remnded.

13Because we remand the district's decision for coordination with the
county, the district will have the opportunity, on remand, to consider and
respond to petitioner's and the county's argunents that aspects of
Regul ation Two are inconsistent with the RCP and Lane Code. We therefore
do not address these aspects of petitioner's assignnent of error further.
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