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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

HANS HENDGEN and SHAUNA HENDGEN, )

VS.

CLACKAMAS COUNTY,

Petitioners,
LUBA No. 92-038

FI NAL OPI NI ON
AND ORDER

N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

John

W Shonkwi |l er, Tigard, filed the petition for

review and argued on behalf of petitioners.

G oria Gardiner, Oregon City, filed the response brief
and argued on behal f of respondent.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,

Ref er ee,

You
Judi ci al
197. 850.
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participated in the decision.
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are entitled to judicial review of this Order.
review is governed by the provisions of ORS
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the county hearings
officer denying their application for a determ nation that
the wuse of two structures is a |awful nonconf orm ng
war ehouse use and for perm ssion to alter that nonconform ng
war ehouse use.

FACTS

The subject property consists of 267 acres and is zoned
General Agricultural District (GAD), an exclusive farm use
zone. Zoning was first applied to the subject real property
on Decenber 14, 1967. Under the first zoning ordinance
applied in 1967 and all subsequent zoning provisions
applicable to the subject property, commercial warehouse use
of the property was and is prohibited.

The subject property is inproved with a nunber of
structures. The dispute in this appeal concerns two of
t hese structures, one 80 ft. x 200 ft. and the other 80 ft.
X 163 ft. Hi storically, these two structures were used in
conjunction with other businesses |located on the property,
for storage of materials used in and products sold by those
busi nesses.

Bet ween 1967 and 1969, the two structures were used to
store "nonagricultural products"™ in connection with various
busi ness ventures conducted on the property. Record 69,

163. Over tinme, the nature of those busi nesses changed and,
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consequently, so did the nature of the products stored in
the two structures. From 1969 to 1984, the businesses that
utilized the two structures primarily sold comrercial pellet
f eeds. In addition, in 1977, a soil anmendnent business was
started on the property and the two structures were used to
store products connected with that business. On August 31,
1989, the soil anmendnent business declared bankruptcy and
ceased operations. The two structures containing the soi
amendnent business' supplies and inventory sat idle until
Decenber, 1990 when the stored contents were sold by the
bankruptcy trustee. In addition, in Decenber, 1990, the
subject real property was sold to petitioners. Petitioners
desire to use the two structures as warehouses for storage
of the cedar fencing products of an off-site business, and
not for the purpose of storing supplies or inventory
associated with an ongoing business |ocated on the subject
property. Record 157.

The hearings officer denied petitioners' request for a
nonconformng wuse determnation and their request for
perm ssion to alter that nonconform ng use. This appeal
fol | owed.

FI RST ASSI GNMENT OF ERROR

"The hearings officer msapplied the applicable
law and erred in determning that there is no
separately protected nonconform ng use for the two
war ehouse buil di ngs. "
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SECOND ASSI GNMVENT OF ERROR

"The hearings officer msapplied the applicable
law and erred in determining that the two
war ehouse uses had discontinued in used [sic] for
a period of nore than twelve (12) consecutive
nont hs. "

The first question under these assignnents of error is
whet her petitioners established the existence of a
nonconform ng warehouse use of the two structures at issue
in this appeal. Assumng the first question is answered in
the affirmative, a second question is presented, whether
such war ehouse use was discontinued for nore than 12 nont hs.
If so, the nonconform ng use was | ost under Clackamas County
Zoni ng and Devel opnment Ordi nance (ZDO) 1206.02.

A. Nonconf orm ng WArehouse Use

Petitioners claimthe past use of the two structures is
properly consi der ed a nonconf orm ng war ehouse use,
regardl ess of whether the structures were used to store
mat eri al s associated with, and inventory sold by, businesses
conducted on the subject property.

The county determ ned:

"[Petitioners] argue that at all tinmes since the
date of restrictive zoning the two structures in
gquestion have been utilized for vari ous
war ehousing activities, and that the proposed use
is also warehousing activity, and it should be
approved. This argunent s in error. The
structures have, during nost of the tinme between
1969 and today, been used for the storage of
materials in association with different business
vent ures. However, those structures have not been
used for a separate warehousing business. There
is no separately protected nonconform ng use of
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[the two structures] for warehousing."” Record 3.

We agree with the county. It is the nature and extent
of the prior lawfully established use which determ nes the
boundari es of perm ssible continued nonconform ng use after
the application of a restrictive zoning ordinance. Pol k

County v. Martin, 292 Or 69, 76, 636 P2d 952 (1981); City of

Corvallis v. Benton County, 16 Or LUBA 488, 496 (1988).

Zoning was first applied to the property in Decenber
1967. The record establishes, at best, that between 1967
t hrough 1989, the two structures were used as an incident to
ot her busi nesses |located on the property to store materials
associated with those businesses. At no tinme were the two
structures ever held out as independent storage wunits,
available to rent to others for a fee. Any nonconform ng
use of the two structures from 1967 through 1989 was as part
of the operations of on-site businesses, and not as
i ndependent war ehouses storing itens unconnected wth
busi nesses on the property.1?

Thi s subassi gnnent of error is denied.

B. Abandonnment of Nonconform ng Use

Under this subassignnment of error, petitioners argue

Iwarner v. O ackamas County, 111 O App 11, __ P2d ___ (1992), does
not require a different result. In Warner, both this Board and the Court
of Appeals determined that intermttency and frequency of an alleged
nonconform ng use are relevant to the scope of a nonconforning use, but not
to determ ning whether a nonconformng use exists in the first place.
Here, there was never any independent warehouse use of the two structures,

intermttent, infrequent or otherw se.
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the county erroneously determ ned that even if there once
was a nonconform ng warehouse use of the two structures, it

was di scontinued under ZDO 1206. 02, which provides:

"I'f a nonconformng use is discontinued for a
period of nore than twelve (12) consecutive

nmont hs, the use shall not be resunmed unless the
resuned use conforns with the requirenents of the
[ ZzDQ] . "

Petitioners argue that even though the soil anmendnent
busi ness, which stored its business materials and inventory
in the two structures, discontinued its operations pursuant
to a bankruptcy proceeding in 1989, the two structures
continued to be used to store materials and inventory unti
the bankruptcy trustee sold those materials and inventory
15 nont hs | ater. Petitioners cont end under t hese
circunstances, the storage use of the two structures was not
di sconti nued during the bankruptcy proceedings within the
meani ng of ZDO 1206. 02.

Under the above subassignnment of error, we determn ne
t hat any nonconform ng use of the two structures from 1967
through 1989 was as part of ongoing businesses (nost
recently a soil amendnment busi ness) conducted on the subject
property. VWhen the soil anmendnent business declared
bankruptcy and ceased its operations on August 31, 1989, it

di sconti nued any such nonconformng wuse of the two

structures as well. The fact that materials associated with
the soil amendnent business and that business' inventory
occupied space in the two structures wuntil sold by the
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bankruptcy trustee in Decenber 1990, is not the equival ent
of the continuation of the soil anmendment business of which
the two structures were a part.

In summary, (1) the soil anmendnent business ceased its
operations for a period of nore than twelve nonths, (2) the
only sales nade connected to that business were those
associated with the |iquidation of business assets, and (3)
such bankruptcy [liquidation sales occurred nore than
12 nonths after business operations ceased. Because the
active soil amendnment business use was discontinued for nore
than twelve nonths, the soil anmendnent business use of the
two structures was necessarily also discontinued for that
peri od. Accordingly, any nonconform ng use of the two
structures was discontinued for nore than 12 nonths and | ost
under ZDO 1206. 02.

Thi s subassi gnnent of error is denied.

The first and second assignments of error are denied.?

FI FTH ASSI GNMENT OF ERROR

"The hearings officer's findings are not supported
by substantial evidence in the record as a whole."

In this assignnent of error, petitioners challenge the
evidentiary support for the county's determ nations that the

nature of the uses of the two structures on the date of

2ln view of our disposition of the first and second assignnents of
error, no purpose would be served by considering the third and fourth
assi gnments of error
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restrictive zoning is unclear, because they allege there is
a great deal of evidence in the record about those uses.
Petitioners also challenge the evidentiary support for the
county's determ nation that no active use was nade of the
property during the bankruptcy proceedi ngs, because there is
evidence that the structures stored materials associated
with that business and its inventory during those
proceedi ngs.

The county found that it could not determ ne exactly
what use of the two structures existed on Decenber 14, 1967,
the date restrictive zoning was initially applied. However,
the county also found that even if the use of the two
structures was as described by petitioners from 1967 through

1989, t hat use did not establish the existence of a

nonconf or m ng i ndependent war ehouse use  of the two
structures. We uphold the county's latter determ nation,
supra. Therefore, petitioners' argunents concerning the

evidentiary support for the finding that the nature of the
use of the two structures on the date zoning was applied to
the property is unclear, provide no basis for reversal or
remand of the county's decision.

We hold above that the storage of products from the
defunct soil amendnment  business during the bankruptcy
proceedi ngs does not establish continuation of t he
nonconf orm ng soil anmendnent business adequate to avoid the

continued use requirenments of ZDO 1206.02. Consequent | vy,
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petitioners' argunments concerning the existence and wei ght
of evidence that the two structures contained products
awaiting liquidation during bankruptcy proceedi ngs provide
no basis for reversal or remand of the chall enged deci sion.

The fifth assignment of error is denied.
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The county's decision is affirnmed.
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