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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SHARON S. FORSTER

Petitioner,
LUBA No. 92-071
VS.
FI NAL OPI NI ON

POLK COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Pol k County.

Richard C. Stein, Salem filed the petition for review
and argued on behalf of petitioner. Wth him on the brief
was Ransay, Stein & Fei bl eman.

Robert Oiver, Dallas, filed the response brief and
argued on behal f of respondent.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLI NGTON
Referee, participated in the decision.

REMANDED 06/ 29/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a county order approving a farm
dwelling on a 13 acre parcel in the Farm Forest (F/F) zone,
an exclusive farmuse zone.!
FACTS

The subject parcel is undevel oped. It is conprised of
10 acres of U S. Soil Conservation Service (SCS) C ass |
McAl pin silty clay loam soils and 3 acres of SCS Class Il
and 11l Bellpine silty clay loamsoils. The majority of the
par cel Is within the 100-year floodplain of a creek
adjoining the parcel's southeast border, and is designated
by the county as a Special Flood Hazard Area.

This is the second time a decision of the board of
county conm ssioners approving a farm dwelling on the
subj ect property has been appealed to this Board.?2 I n

Forster v. Polk County, O LUBA _ (LUBA No. 91-108,

Decenber 2, 1991) (Forster 1), we renmanded the county's
deci sion because it failed to denonstrate conpliance with

the four criteria of Polk County Zoning Ordi nance 138.040(B)

1The F/F zone has been acknow edged by the Land Conservation and
Devel opment Conmi ssion as an exclusive farm use zone in conpliance with
St at ewi de Pl anning Goal 3 (Agricultural Lands). See DLCD v. Polk County,

O LUBA __ (LUBA No. 91-044, August 14, 1991), slip op 7-8.

2The |l ocal record submitted to the Board in Forster | is included in the
| ocal record of this appeal, and we cite it as Record |I. The local record
conpiled after the county's first decision was remanded by Forster | is

cited as Record I1.
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for approval of a dwelling "customarily provided in
conjunction with farm use”" on a F/F zoned parcel |ess than
40 acres in size.

On remand, the applicant submtted a revised farm
managenent pl an. Record Il 47-55. The revised farm
managenent plan indicates that in 1991, 1.25 acres of the
property were planted in Gand fir seedlings and 2 acres of
the property were planted in Noble fir seedlings. The
revised farm managenent plan also indicates that the
applicant intends to plant 2 additional acres in Noble firs,
Grand firs and Scotch pines in 1992, and 1.5 additional
acres in Noble firs in 1993. This would result in a tota
of 6.75 acres planted in Christms trees.3 The revised farm
managenent plan also proposes, as did the original farm
managenent plan, erecting a pole barn, fencing pasture and
mai ntai ning two brood cows.

After conducting a new evidentiary hearing on the
applicant's proposal, the board of comm ssioners issued an
order approving a farm dwelling on the subject property.

The order includes the follow ng condition of approval:

3There is some uncertainty as to the exact acreage already planted, and
the total acreage intended to be planted, in Christmas trees. The origina
farm managenment plan stated the applicant had planted 1 acre of Gand fir
and 2 acres of Noble fir, and planned to plant another 4 acres in Grand and
Noble firs in 1992, resulting in a total of 7 acres planted in Christnas
trees. Record | 135-36. However, there are also statements in the record
identifying the acreage of Grand fir already planted and total acreage

already planted as 1.5 and 3.5 acres, respectively. Record | 54;
Record Il 39. There are also statenents that the applicant intends to
plant as many as 5 additional acres of Christmas trees. Record |l 35, 43.
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"A total of seven acres of Christmas trees nust be
pl anted within one year after this approval. At
| east 31/2 acres nust be planted, denonstrating
that the farm use is substantially in place,
bef ore I ssuance of any bui | di ng permt."
Record |1 12.

Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"Pol k County's finding that PCZO 138.040(B)(1l) is
met is inadequate and not supported by substanti al
evidence in the record.”

PCZO 138.040(B) (1) provides:

"The applicant nust show in [the] farm [dwelling]

application that the parcel is capable of
producing a yield |level as comrensurate with the
Standards listed in the 'Commercial Agricultural

Justification."'"4
Under the CAJ standards, the annual productivity Ievel
required for F/F zoned parcels greater than 10 acres and
| ess than 40 acres to qualify for a farmdwelling is $10, 000

in gross farmsales. CAJ 16. The CAJ provides:

"* * * the County will use the following fornula
in determning if the necessary productivity |evel
* * * could be attained on a given parcel:

"Aver age Yi el d/ Acre X Aver age
Commdity/Unit Price X Total Acres =
Productivity Level" CAJ 18.

The county findings explain its calculation of the

annual productivity level of the applicant's proposed farm

4The "Commercial Agricultural Justification" document (hereafter CAJ)
was adopted as part of the Polk County Conprehensive Plan by Ordinance
No. 87-26, dated Decenber 23, 1987, of which we take official notice.
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1 operation as follows:

Page 5

"The applicant has indicated she intends to plant
a seven-acre mx of Gand fir, Noble fir and
Scotch pine Christmas trees on the parcel, and to
fence a pasture area for beef cattle.

"k X * * *

"* * * The Polk County agricultural compdity
figures for the past three years (1989, 1990 and
1991) are used to find the average commmodity price
as well as the average yield per acre. These
figures are based on Douglas fir Christms trees,
and show that the average yield per acre is 1,300
trees, while the average price per tree is $9.50.
This is based on a seven-year rotation. O her
information from OSU indicates that the price per
tree for Noble fir was $18 in 1988 and $14 in
1989, indicating it has a higher productivity
val ue even thought [sic] it has a longer rotation

of eight to nine years. However, in order to err
on t he conservative si de, t he Board [ of
Conmi ssi oner s] accepts the Jlower figures for
Dougl as fir in conputing t he potenti al

productivity of the parcel.

"Since the soils are well-suited for Christmas
tree production * * * and the Extension Service
i ndi cates Noble and Gand firs and Scotch pine are
anmong the recomended species, the Board finds
that using the average yield of 1,300 trees per
acre is justified. The productivity potential my
be conputed as foll ows:

"1,300 trees/acre X seven acres x $9.50/tree =
$12, 350

7-year rotation

"* * * |f seven acres are devoted to Christmas
tree production and one acre for the honesite and
barn, five acres remain for pasture, nore than
enough for the two cattle [the applicant] proposes
to raise. Fencing of this area will prevent any
conflict with the Christmas tree operation. [ The
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applicant] proposes to change her original [farm
managenent] plan from Herefords to Pinzgauers.
The change is due to a higher value for the
latter. The Extension Service has stated that the
hi gher price IS i kely after one becones
established in the business and obtains better
mar keti ng connections. Using nore conservative
val ues for Herefords, however:

"* * * units/year x price/head = productivity
potenti al
2 $800 = $1, 600

"When the Christmas tree value is added to the
| i vestock value, the total is $13, 950. This is
considerably nore than the $10,000 necessary to
qual ify under PCZO 138.040(B)(1) and the [CAJ]."
Record |1 8-10.

Petitioner contends the county's determ nation that the
subj ect parcel has an annual productivity potential greater
than $10,000, as required by the CAJ, is inadequate.
Petitioner specifically challenges the figures used by the
county for the average yield/acre and rotation period of the
Christnmas tree portion of the proposed farm operati on.

A. Aver age Yield/ Acre

Petitioner argues the county's findings that the
proposed operation will produce an average of 1,300 trees
per acre are inadequate and not supported by substanti al
evi dence because they fail to consider adverse site
conditions and poor site maintenance and fail to take into
account the applicant's proposed harvest of younger trees
for use as "table toppers.™

1. Site Conditions

Petitioner does not challenge the county's finding that
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the soil types present on the subject parcel are stated to
be generally "well suited to Christmas tree production” in
the SCS Soil Survey for Polk County. Record |1 8.
Petitioner also does not challenge the finding that the
average yield per acre for Douglas fir Christnmas trees in
Pol k County is 1,300. 1d. Mhat petitioner does contend is
that given the evidence in the record of flooding and poor
drai nage conditions on the subject parcel, there is not
substantial evidence in the record to support the county's
determ nation that +the subject parcel wll produce an
average yield of 1,300 Christmas trees per acre of the
species the applicant proposes to plant, particularly Noble
fir.

We have reviewed the relevant evidence in the record
cited by the parties. A Pacific Northwest Extension Service
bulletin entitled "Developing Hgh Quality True Fir

Chri stmas Trees," states:

"Noble * * * firs are very particular about their
growi ng site. They prefer [sites where the] soi
is rich in humus, noist and well drained. They do

not tolerate heavy conpacted clay soil, high water

tabl es, heavy grass sod or frost pockets.” Supp.

Record | 160.
This bulletin also states that Gand fir wll tolerate
wetter soil conditions than either Douglas or Noble fir.
Id. at 161. Anot her extension service bulletin, entitled
"Gowing Christmas Trees in the Pacific Northwest," states
that "[w] est of the Cascades, Noble fir does well in only a
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few places, usual ly at hi gher el evations." Supp.
Record | 145. This bulletin also states that Scotch pine
"is probably the only choice for wet areas.” Supp.
Record | 146. There is testinony in the record from
petitioner and another neighboring property owner that
significant portions of the subject parcel are wet and nuddy
for several nonths of the vyear.® Record | 78, 79;
Record |1 18. Petitioner also submtted photographs, taken
in February 1992, showing water standing in areas of the
subj ect property where Christmas tree seedlings are planted.
Record Il Exhibits I and I1I.

There is a letter in the record from a Christmas tree
farmer, dated June 23, 1991, which states "high water table
can be a problem if the area in question develops into a
pond t hrough the rainy season which to ny understanding [it]
does not." The letter also states the previously planted
Christmas trees "seem to be doing fine." Record | 41. A
letter fromthe county extension agent indicates he approves
of the applicant's plan to plant additional Noble and G and
fir trees on the subject property and recomends planting

them at 1,500 trees per acre, after a call to Christnmas tree

SPetitioner also cites evidence in the record that nost of the subject
parcel is within the 100-year floodplain and is designated by the county as
a Special Flood Hazard Area. Record | 40, 118. However, we agree with the
county that there is no basis in the record for concluding that property
has reduced suitability for growing Christnas trees solely because it is
| ocated within a 100-year floodplain. Record | 62-63.
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growers in the area to confirmthat nunber.® The agent also
i ndi cated those growers usually harvest nore than 90% of the
trees planted. Record |1 39. Finally, the record shows
county planning staff visited the subject property on
Decenmber 24, 1991 and found the planted seedlings in good
condition, with no evidence of severe water or drainage
probl ens. Record Il 35.

The county has also cited as evidence supporting its
decision, with regard to this and other issues, statenents
made by nmenbers of the board of comm ssioners during its
deli berations on this application. Record | 12-13.
However, we do not believe comments by individual decision
makers made during deliberation on an application can
constitute evidence in support of, or in opposition to, a
chal | enged deci si on.

In Angel v. City of Portland, O LUBA _ (LUBA

No. 91-192, February 14, 1992), slip op 14-15, aff'd 113
O App 169 (1992), we stated:

"Substantial evidence is evidence a reasonable
person would rely on in reaching a decision. City
of Portland v. Bureau of Labor and Ind., 298 O
104, 119, 690 P2d 475 (1984); Bay v. State Board
of Education, 233 Or 601, 605, 378 P2d 558 (1963);
Van Gordon . Oregon State Board of Denta
Exam ners, 63 Or App 561, 567, 666 P2d 276 (1983);
Braidwood v. City of Portland, 24 O App 477, 480,

6However, the record indicates the Christnmas trees already planted on
the subject property were planted at a density of 1,700 - 2,000 trees per
acre, and that the applicant intends to plant additional trees at 1,700
trees per acre. Record | 54; Record Il 34-35, 43.
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546 P2d 777 (1976). Where we conclude a
reasonabl e person could reach the decision made by
the local governnent, in view of all the evidence
in the record, we defer to the |ocal governnent's
choice between conflicting evidence. Younger V.
City of Portland, supra, 305 Or at 360; Wssusik
v. Yamhill County, supra; Vestibular Disorder
Consult. v. City of Portland, 19 O LUBA 94, 103
(1990); Douglas v. Miltnomah County, [18 O LUBA
607, 617 (1990)]."

In addition, the choice between different reasonabl e
concl usi ons based on the evidence in the record belongs to

the |l ocal governnent. Stefan v. Yamhill County, 18 O LUBA

820, 838 (1990).

Here, there is evidence that drainage conditions on
sone portions of the subject parcel may |limt the growth of
Noble fir, although there is no evidence of such limtation
for the growth of Gand fir and Scotch pine, which the
applicant also intends to plant. However, there is also
testimony by county planning staff, a Christms tree grower
and the county extension agent that the subject parcel is
suitable for the proposed use and that the trees the
applicant has already planted, including Noble fir, appear
to be in good condition. W find that a reasonable person
could conclude, based on this evidence, that the subject
property is capable of producing an average yield of 1,300
Christmas trees per acre when planted in Noble fir, G and
fir and Scotch pine.

Thi s subassignment of error is denied.
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2. Site Mintenance

Petitioner contends the evidence in the record
est abl i shes poor site maintenance techni ques are used on the
subj ect parcel. Petitioner argues that because there is
evidence of poor site naintenance, the record |acks
substantial evidence to support the county's determ nation
that the subject parcel will produce an average yield of
1,300 Christmas trees per acre. Petitioner cites
docunent ati on concerning the inportance of proper site
mai nt enance for the growh of Christnmas trees (Supp
Record | 146-47, 152, 162-64, 178-81), including testinony
by a professional forester that even if Christnas trees are
properly cared for, normally 15 to 20 percent will die or
not nmeet buyers' gr adi ng st andar ds. Record | 77.
Petitioner argues she submtted evidence of weed and grass
infestations anong the Christmas trees already planted on
t he subject property. Record | 20, Exhibits; Record Il 23.

The county cites the following portion of the February

11, 1992 staff report:

"[S]taff revisited the site on 12-24-91, and found
that the Christmas trees in the ground are being

mai nt ai ned. There were few weeds and grass,
i ndicating that weed control is occurring. *okox
[ T] here IS subst anti al evi dence of site
preparation and mai nt enance occurring."”

Record |1 35.
There is no dispute that proper site naintenance
techniques are required to attain the county's projected

average yield of 1,300 Christnas trees per acre. However
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we agree with the county that a reasonable person could rely
upon the staff report to <conclude that proper site
mai nt enance techniques are being used on the subject

property. See Johnson v. Tillanmok County, 16 Or LUBA 855,

869 n 12 (1988) (staff report can constitute substanti al
evi dence in support of a |ocal governnent decision).
Thi s subassi gnnent of error is denied.
3. Tabl e Toppers
Petitioner points out the applicant submtted a letter
to the county stating:

"In about four years we are going to harvest a
sel ect anount of nobles from our front field to
mar ket as table toppers. This will allow for nore
spacing in this field." Record Il 43-44,

Petitioner argues that table toppers sell for only $3
api ece. Petitioner contends the county should have taken
into account the cutting and sale of such table toppers in
its productivity calculation. According to petitioner, the
county should have reduced the expected yield per acre of
1,300 Christmas trees (at a market value of $9.50), by the
nunber of table toppers per acre harvested (at a market
value of $3), resulting in a |lower productivity potential
for the subject parcel. Petitioner contends the evidence in
the record does not support a conclusion that table toppers
will only be cut as part of "thinning" the already planted
Noble firs.

The county argues that the applicant did not propose to
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26

derive t he m ni mum  gross farm sales required by
PCZO 138.040(B) (1) from the sale of table toppers.
According to the county, the applicant's proposed sale of

thinnings as table toppers would only bring in additional

i ncone, which the county conservatively chose not to include
in its productivity cal cul ation.

The evidence in the record shows that the two acres
already planted in Noble fir were planted at a density of
1,700 to 2,000 trees per acre. Record | 54; Record 11
34- 35. The record also shows the extension agent
reconmmended that the density of trees be reduced to 1,500
trees per acre through thinning and transplanting.
Record |1 39. Furt her, the county planning director
testified that the applicant indicated she woul d nmarket such
"thinnings" as table toppers, while leaving the remaining
trees to grow for the full rotation. Record |1 19. A
reasonabl e person could conclude, based on the evidence in
the record, that the applicant's plans to harvest a certain
amount of Noble fir to market as table toppers, wll not
reduce the property's capability of producing 1, 300
Christmas trees per acre.

Thi s subassi gnnent of error is denied.

B. Rot ati on Peri od

Petitioner contends the only evidence in the record
concerning the rotation period of Noble fir Christms trees

is a letter from a professional forester stating the
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rotation period is 9 to 10 years. Record | 77. Petitioner
argues that if the county had used 9 or 10 years in its
productivity potential calculation, rather than the 7 year
figure appropriate for Douglas fir, the annual productivity
figure would drop to $9, 605 or $8, 645, respectively.

In addition to the evidence cited by petitioner, the
record contains an extension service bulletin stating the
rotation period for Noble firs is 8 to 10 years and a staff
report stating that information from OSU indicates the
rotation period for Noble fir is 8 to 9 years.
Supp. Record | 176; Record Il 34. The chal |l enged deci sion
al so includes an unchal |l enged finding that the market val ue
of a Noble fir Christmas tree was $18 in 1988 and $14 in
1989, for an average narket value of $16. Record Il 34. It
is undisputed that the property has been planted with two
acres of Noble fir and that additional acreage wll be
planted in Noble fir in the future. If the county nodified
its productivity calculation to use an 8 to 10 year rotation
period and $16 per tree market value for the acres of the
subject property planted in Noble fir (rather than the
7 year rotation period and $9.50 per tree value for Dougl as
fir), the resulting annual productivity value would be
hi gher, not | ower. Therefore, if the county's failure to
use the Noble fir rotation period for acreage planted in
Noble fir is an error, it is a harmnless one.

Thi s assignnment of error is denied.
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The first assignnment of error is denied.

SECOND AND THI RD ASSI GNVENTS OF ERROR

"[The county] erred in construing the applicable
law, e.g. the term'farmuse.""

"[The county's] finding that PCZO 138.040(B)(2) is
met i s inadequate and not supported by substanti al
evi dence. "

PCZO 138. 040(B) (2) provides:

"The parcel is currently enployed for farm use
where the day-to-day activities are principally
directed to the farmuse of the land."

Under these assignnents of error, petitioner contends
(1) the applicant's proposed Christmas tree operation does
not neet the statutory definition of "farm use," (2) an
insufficient portion of the subject property is currently
enployed in the Christmas tree operation, and (3) the
day-to-day activities on the subject property are not
principally directed to farm use.

A Definition of Farm Use

"Farm use" is defined in ORS 215.203(2) and (3).°7
Petitioner concedes the growing of Christms trees can
constitute farm use as defined in ORS 215.203(2) and (3),
but only if such trees are grown on "|and used excl usively"
for that purpose. ORS 215.203(2)(a) and (3)(a). Petitioner
argues this requirenment is not satisfied here because only

3.25 acres, or 25 percent, of +the subject property is

"The PCZO 110.223 and 110.167 definitions of "farm use" and "cultured
Christmas trees," respectively, duplicate these statutory provisions.
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currently planted in Christms trees. Petitioner also
argues that under ORS 215.203(2)(a) and (3)(d), the grow ng
of Christmas trees can constitute a farm use only if there
is evidence of the periodic nmaintenance practices listed in
ORS 215.203(3)(d). Petitioner contends the record contains
no such evidence. 8

We have previously determ ned that the grown on "land
used exclusively" requirenment of ORS 215.203(2)(a) and
(3)(a) and the "evidence of periodic maintenance practices”
requi rement of ORS 215.203(3)(d) are qualifications for

particular tax treatnment, and not standards applicable to

t he approval of dwellings "in conjunction with farm use"
under ORS 215.213(2)(b)(A. Harwood v. Lane County,
O LUBA _ (LUBA No. 92-001, April 27, 1992), slip op 5-6.

For the sanme reasons, we conclude these provisions of
ORS 215.203(2)(a) and (3)(a) and (d) are not approval
standards for dwellings "customarily provided in conjunction
with farm use" under ORS 215.283(1)(f). Additionally,
not hing in PCZO 138.040(B) itself inposes such requirenents.
Thi s subassi gnnent of error is denied.
B. Current Enpl oynent

Petitioner contends the parcel is not “currently

8Petitioner also argues that under ORS 215.203(2)(b)(D), land planted in
Christmas trees cannot be considered to be in farm use unless the trees

have been planted for at |east three years. However, we agree with the
county that ORS 215.203(2)(b)(D), by its own terns, applies only to "[I|]and
not in an exclusive farm use zone." As explained in n 1, supra, the

F/ F zone is an exclusive farm use zone.
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enpl oyed" for farm use, as required by PCZO 138.040(B)(2),
because only 3.25 acres have been planted in Christnas
trees. Petitioner points out this acreage constitutes |ess
than half the 7 acres the county's decision requires to be
planted in Christmas trees, and only 25 percent of the
subj ect parcel. Petitioner also points out the proposed
cattle operation was not yet in existence on the subject
property when the chall enged deci sion was nade.

PCzZO 138.040(B) authorizes dwellings "customarily
provided in conjunction wth farm use" pur suant to
ORS 215.283(1)(f). The wording of PCZO 138.040(B)(2)
incorporates the requirenents of OAR 660-05-030(4) for

approval of such dwellings.® |In Hayes v. Deschutes County,

O LUBA _ (LUBA No. 91-218, April 6, 1992), slip op
7-12, we determned that OAR 660-05-030(4) does not allow

approval of a dwelling customarily provided in conjunction

90AR 660- 05-030(4) provides in relevant part:

"* o* * ORS 215.283(1)(f) authorize[s] a farmdwelling in an EFU
zone only where it is shown that the dwelling will be situated
on a parcel currently enployed for farm use as defined in
ORS 215. 203. Land is not in farm use unless the day-to-day
activities on the subject land are principally directed to the
farmuse of the land. Where | and would be principally used for
residential purposes rather than farm use, a proposed dwelling
would not be 'customarily provided in conjunction with farm
use' * * * At a mninum farm dwellings cannot be authorized
bef ore establishment of farmuses on the land * * *."

W also note that OAR 660-05-030(4) is itself an approval standard
directly applicable to a county decision to approve a dwelling customarily
provided in conjunction with farmuse in an exclusive farm use zone. See
Newconer v. Clackamas County, 94 Or App 33, 764 P2d 927 (1988).
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with farm use where the particular farm use that the
dwelling would customarily be provided in conjunction with
does not yet exist on the subject property. However, we

al so not ed:

"In Mles v. Clackanas County, 18 Or LUBA 428, 439

(1989), we said it is consi st ent with
OAR 660-05-030(4) for a county to approve a farm
dwel I'i ng, in conjunction wth approval of a

specific farm managenent plan, even though the
farm use proposed in the managenent plan does not
yet exist on the subject property, 'so long as the
county (1) determines the |evel of farm use
proposed by the farm nmanagenent plan satisfies

OAR 660- 05-030(4), and (2) ensures t hr ough
conditions that the farm dwelling cannot actually
be built wuntil after the county determ nes that
the farm managenent plan has been carried out.'

In this case, the county approved a farm dwelling in
conjunction with the seven acre Christmas tree and two head
of cattle farm operation proposed in the applicant's farm
managenent pl an. It is undisputed that at the time the
county nmade its decision only part of the proposed farm
operation existed on the subject property, nanely the
approximately 3.25 acres of Christmas trees which were

planted in 1991.10 Therefore, under Hayes v. Deschutes

10\ note that substituting 3.25 acres for 7 acres in the county's
productivity cal cul ation produces an annual productivity potential of only
$5, 432. Further, even if the higher narket value and |onger rotation
period for the two acres already planted in Noble fir are used in this
cal cul ation, the annual productivity potential would be at nost $7,405.
Therefore, it is clear that the 3.25 acres already planted in Christmas
trees do not thenmselves satisfy the standard of PCZO 138.040(B)(1) for
approval of a farm dwel ling.
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County, supra, and Mles v. Clackamas County, supra, the

county can only approve a farm dwelling on the subject
property if it (1) determnes the Christmas tree and cattle
operation proposed in the farm managenent plan satisfies
PCZO 138.040(B)(2) (and OAR 660-05-030(4)), and (2) ensures
t hrough conditions that the farm dwelling cannot be built
until after the county determ nes the farm managenent plan
has been carried out.

We determne the county properly found the operation
proposed by the applicant's farm managenent plan satisfies
PCZO 138.040(B)(2). However, the county's decision does not
ensure that the farm dwelling cannot be built until after
the county determnes the farm managenent plan has been
carried out, but rather allows a building permt for the
dwelling to be issued when as few as 3 1/2 acres of the
subj ect par cel are pl ant ed In Chri st mas trees. 11
Record Il 12. This exceeds the county's authority under
PCZO 138.040(B)(2), OAR 660-05-030(4) and ORS 215.283(1)(f).

Thi s subassi gnnent of error is sustained.

C. Day-to-Day Activities

Petitioner contends the record does not contain
substantial evidence that "the day-to-day activities are

principally directed to the farm use of the land," as

11AIso, we note the decision does not establish a process for ensuring
the required county determ nation that the necessary farm operation exists
on the subject parcel is made prior to the issuance of a building permt,
and the parties cite no provisions in the PCZO establishing such a process.
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required by PCZO 138.040(B)(2). Petitioner contends taking
care of seven acres of Christmas trees and feeding two cows
twice a day does not satisfy this standard. Petitioner
points out the county extension agent testified that the

applicant's proposed farm enterprises are not | abor
i ntensive on an everyday basis." Record Il 40. Petitioner
further conplains the record shows the applicant and her
husband both have full time enploynent off the subject
property. Record Il 26, 54, 79.

We understand the county's decision to state that the
planting of and periodic maintenance practices required by
the proposed seven acres of Christmas trees, and the
twice-daily attendance required by the proposed cattle
operation denonstrate that the day-to-day activities on the
subject parcel wll be directed primarily to farm rather
than residential, use. Record |1 10. We agree with the
county that what PCZO 138.040(B)(2) requires is that the
daily activities on the subject property be directed
primarily towards farm use, rather than residential use, not
that the daily activities of the residents of the |and be
directed primarily toward farm use.

The record shows that the proposed farm operation
consists of a seven acre Christms tree and five acre cattle
operation on a 13 acre parcel. Record Il 33, 35, 45. \here
12 out of 13 acres of the subject property would be actively

involved in a farm operation, a reasonable person could
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conclude that the day-to-day activities on the property wll

be directed primarily toward farm use.

Thi s subassi gnnent of error is denied.

The second and third assignments of error are
sustained, in part.

FOURTH ASSI GNMENT OF ERROR

"[The county's] finding is inadequate and not
supported by substanti al evi dence t hat
PCzZO 138.040(B) (3) has been net."

Petitioner argues that because a farm neeting the
requi renents of PCZO 138.040(B)(1) and (2) has not yet been
established on the subject property, the county cannot
properly find conpliance with PCZO 138.040(B)(3).

PCzZO 138.040(B) (3) provides:

"The dwelling is for the farm operator and there
are no other dwellings |ocated on the parcel.”

In Forster |, supra, slip op at 9-10, we stated:

"There is no dispute that the residents of the
proposed dwelling will be the persons who carry
out the proposed farm nmanagenent plan. * * *
However, PCzZO 138.040(B) (3) requires that the
proposed dwelling be for the operator of a farm
whi ch sati sfies t he requirenments of
PCzZO 138.040(B)(1) and (2). W determ ne above
that the county failed to denonstrate conpliance
with PCZO 138.040(B)(1) and (2). Therefore, the
county's det erm nati on of conpl i ance with
PCZO 138.040(B)(3) is also inadequate.™

We concl ude above that the the county's determ nation
of conmpliance with PCZO 138.040(B)(2) is inproper because
the farm operation proposed by the applicant's farm

managenent plan does not yet exist on the property.
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PCZO 138.040(B)(3) is deficient as well.

The fourth assignnment of error is sustained.

FI FTH ASSI GNMENT OF ERROR

"[The county's] finding that the proposed site
neets the requirenments of PCzZO 138.040(B)(4) is
i nadequate and is not supported by substanti al
evidence in the whole record.”

PCZO 138.040(B)(4) provides in relevant part:

"The proposed site can support a residential use
consi deri ng * ok ox suitability for * ok
utilitiesp. )"

Accordingly, the county's determ nation of conpliance wth

The county adopted the follow ng findings addressing

14 the suitability of the subject property for residentia

15 wth regard to water supply:

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

ROk There is no comunity water system
available to the parcel, so a well nust be
drilled. The applicant submtted well-Iog

information for other properties in the area
* * *_  These show out puts of anywhere fromsix to
45 gallons per mnute at depths varying from90 to
250 feet. Copies of a flow test and information
from the original well driller show that the wel
on the adjacent property has a flow of eight
gall ons per mnute froma depth of 250 feet. * * *
Act ual drilling is not essential when other
evidence indicates the likelihood [a well] would
be sufficient when drilled. The submtted well
|l og informati on indicates an abundance of water in
the immediate area of the subject parcel. oKk
[Water probably is available under the proposed
site, and no evidence to the contrary has been
adduced. In any event, no building permt can be
i ssued until t here i's a producing well."
(Enphasi s added.) Record Il 11.

use

36 The county al so adopted the follow ng condition of approval:
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"Prior to construction of the dwelling the
applicant shall obtain all necessary permts from
the County Public Wrks Director, Bui | di ng

O ficial and Environmental Health Officer. Thi s
includes, but is not limted to, proof of the
availability of water."”™ Record Il 12.

Petitioner argues that determning water is "probably"
avail able for residential use of the subject property, while
requiring that a well be drilled prior to obtaining a
building permt, does not satisfy PCZO 138.040(B)(4).
According to petitioner, the county nust find water is
avai l able when +the county approves the subject farm
dwel i ng. Petitioner also contends that while there is no
evidence in the record to support the above quoted findings,
there is contrary evidence. Petitioner points to testinony
by herself and a another owner of neighboring property
stating they have had water quantity and quality problens
with their wells. Record I 78-79.

The county argues its findings are supported by a
pl anni ng departnment staff report which states that well | ogs
and flow tests submtted to the county planning departnent
by the applicant show adequate water flow from wells on
properties surrounding the subject property, at depths of 90
feet to 250 feet. Record Il 37. The county also argues
that this evidence of the abundance of water on neighboring
parcel s outwei ghed the testinony by petitioner and another
property owner concerning problems with their water systens.

VWhat PCzZO 138.040(B)(4) requires is a determ nation
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that the subject property is suitable for residential use,
considering water supply. There is nothing in this
provision specifically requiring that a well nust actually
be drilled on the subject property before the county can
conclude it is suitable with regard to water supply. We
agree with the county that a reasonable person could
conclude, based on the staff report, that the subject
property is suitable for residential use with regard to
wat er supply.
The fifth assignment of error is denied.

The county's decision is remanded.

Page 24



