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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
ROGER R. WARREN
Petitioner,
VS.
LUBA Nos. 91-141 and 92-005

CI TY OF AURORA,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
RUDI KASEL and ANNETTE KASEL,
| nt ervenor s- Respondent . )

Appeal from City of Aurora.

Roger R. Warren, Aurora, filed the petition for review
and argued on his own behal f.

No appearance by respondent.

James L. Murch, Salem and Brendan Enright, Aurora,
filed the response brief on behalf of respondent and
i ntervenor-respondent. Wth them on the brief was Sherman,
Bryan, Sherman & Murch. Janmes L. Miurch argued on behal f of
respondent and intervenors-respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 07/ 23/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner seeks review of city decisions granting
prelimnary plat and final plat approval for a 15 | ot
subdi vision on a 6.7 acre parcel

MOTI ONS TO | NTERVENE

Rudi Kasel and Annette Kasel, the applicants below,
move to intervene on the side of respondent in this
consol i dated appeal proceeding. There is no objection to

t he notions, and they are all owed.
FACTS

The subject property is located in the Single Famly
Residential Zone and is subject to the Historic Overlay
Zone. The property is located within the City of Aurora's
urban growth boundary and includes a portion of what 1is
identified as Resource No. 2 on the Aurora Colony Historic
Resources Inventory.? At the time it was included on the
Hi storic Resources Inventory, the subject property included
an historically significant but dil api dated barn. The barn
has since been renoved, and the property is presently
vacant .

The intervenors previously obtained approval for, and
have devel oped, a residential subdivision on another portion

of their property. The proposed subdi vision would represent

1The Aurora Colony Historic Resources Inventory is part of the city's
conpr ehensi ve pl an.
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t he second phase of that subdivision. There are a nunber of
adj acent and nearby properties with significant historic
structures. Petitioner is the owner of one such adjacent
property and objects that the city's decision granting
approval for the challenged subdivision fails to denonstrate
conpliance with a variety of statew de planning goal and
city conprehensive plan and devel opnent code requirenents.
JURI SDI CTI ON/ SCOPE OF REVI EW

The written decision granting prelimnary subdivision
pl at approval is conposed of the m nutes of the August 27,
1991 city council neeting. The written decision granting
final plat approval is conposed of the mnutes of the
Decenber 10, 1991 city council neeting.

Until ORS 197.015(10)(b) was anended by the 1991
| egi sl ature, LUBA | acked review jurisdiction over decisions
concer ni ng subdi vi si ons | ocat ed wi t hin ur ban growt h
boundari es, where those decisions were "consistent with |and
use standards.” Thus, prior to the effective date of the
1991 legislative anendnents, this Board was required to
first determ ne whether a challenged wurban subdivision
decision conplied with |and use standards before it could

determ ne whether it had review jurisdiction. Sout hwood v.

City of Philomath, 106 O App 21, 24, 806 P2d 162 (1991);

Schultz v. City of Grants Pass, O LUBA _ (LUBA No

91-122, Decenber 13, 1991), slip op 9.

The 1991 |l egislature repeal ed the above noted exception
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to LUBA's jurisdiction for urban subdivisions. Oregon Laws
1991, ch 817, § 1. In addition, Oregon Laws 1991, chapter
817, section 4 specifically gives LUBA review jurisdiction
over "limted |and use decisions."” As defined by Oregon
Laws 1991, chapter 817, section 1, I|imted Iland use
deci sions include urban | and division decisions, such as the
decisions challenged in this appeal. Oregon Laws 1991,
chapter 817 becane effective Septenber 29, 1991

The notice of intent to appeal filed with this board
initiating the LUBA No. 91-141 appeal challenging the city
deci sion granting prelimnary subdivision plat approval was
filed Septenber 12, 1991. Therefore, our jurisdiction and
scope of review concerning the prelimnary plat approval is
governed by ORS 197.015(10)(b), as it existed prior to the
1991 legislative anendnents. For the reasons explained
bel ow, we conclude the decision challenged in LUBA No. 91-
141 granting prelimnary plat approval is not consistent
with at |east one |and use standard, and for that reason we
have jurisdiction.?

Petitioner's notice of intent to appeal in LUBA No. 92-
005, challenging the final plat approval decision, was filed
after the effective date of the 1991 legislative anendnents
to our review jurisdiction. Assum ng we have jurisdiction

over that decision, it is alimted |and use decision under

2Any differences in our scope of review of |and use decisions before and
after the 1991 | egislative anendnents are not inportant in this case.
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t he anended statutory provisions.

| ntervenor argues, however, that final plat approval
deci sion challenged in LUBA No. 92-005 is a nondiscretionary
deci sion and for that reason is neither a |l and use deci sion
nor a limted | and use deci si on, because ORS
197.015(10) (b) (A) exempts local governnent decisions "nade
under | and use standards which do not require interpretation
or the exercise of policy or |legal judgnment" from our review
jurisdiction.

A nunber of decisions issued by the Court of Appeals
and this Board have nade it clear that the exception to our
review jurisdiction provided for nondiscretionary decisions

is an exceedingly narrow one. Flowers v. Klamath County, 98

Or App 384, 391-392, 780 P2d 227 (1989); Doughton v. Dougl as

County, 82 Or App 444, 449, 728 P2d 887 (1986), rev den 303
O 74 (1987); Bell v. Klamath County, 77 Or App 131, 134-35,

711 P2d 209 (1985); Breivogel v. Washington County, O
LUBA  (LUBA No. 91-146, April 13, 1992); Tuality Lands
Coalition v. Washi ngton County, O LUBA _ (LUBA Nos.

91- 035/ 036, Novenber 12, 1991); Hollywood Neigh. Assoc. V.

City of Portland, O LUBA _ (LUBA No. 91-100, Order on

Motion to Dism ss, Septenmber 26, 1991); Citizens Concerned

v. City of Sherwood, O LUBA _ (LUBA Nos. 91-091/093,

Order on Mtions for Evidentiary Hearing and Depositions,

April 2, 1991); Komming v. Gant County, 20 O LUBA 481

(1990); Kirpal Light Satsang v. Douglas County, 18 O LUBA
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651 (1990). Respondents neither identify the |and use
standards governing approval of the final plat approval
deci sion nor expl ain why t hose st andar ds are
nondi scretionary. For that reason, we reject the argunent.
FI RST ASSI GNMENT OF ERROR

Under the first assignment of error, petitioner nmakes a
variety of argunents in which he alleges the challenged
decisions violate Statew de Planning Goal 5 (Open Spaces,
Scenic and Historic Areas, and Natural Resources).

Limted |and use decisions, such as the final plat
approval decision challenged in LUBA No. 92-005, nust conply
with applicable plan and |and use regulation standards.
ORS 197.195(1). However, under ORS 197.828, our review of
limted l|land use decisions does not include review for
conpliance with the statew de planning goals. Simlarly,
our review of |l|and use decisions which are subject to
acknowl edged conprehensive plans and |and use regul ations,
such as the prelimnary plat approval decision challenged in
LUBA No. 91-141, does not include review for conpliance with
t he statew de planning goals. ORS 197.835(1) through (7);
Byrd v. Stringer, 295 Or 311, 666 P2d 1332 (1983).

Because our scope of review of the chall enged deci sions
does not include review for conpliance with the statew de
pl anni ng goals, petitioner's Goal 5 argunents provide no
basis for reversal or remand. For that reason, the first

assi gnnent of error is denied.
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REMAI NI NG ASSI GNVENTS OF ERROR

In his remining assignnents of error, petitioner
contests the adequacy of the city's findings supporting the
chal l enged decisions and argues the challenged decisions
violate a host of conprehensive plan and devel opnent code
requi renents.

We seriously question whether any of the plan
provisions cited by petitioner under his second assignnent
of error are approval standards for the chall enged

decisions.3 See Bennett v. City of Dallas, 17 Or LUBA 450

456, aff'd 96 Or App 645 (1989) (plan provisions my or may
not be approval standards, depending on their wording and
context). Simlarly, the plan Historic District Guidelines
cited by petitioner under his fourth assignnent of error
apparently are not intended to operate as approval standards
applicable to individual permt decisions. The plan

expl ains as follows:

"Hi storic District Gui del i nes cannot do the

3For exanple, petitioner cites a plan overall objective to "[njaintain

the city's historic character and conmunity identity." Plan 62. W have
deternmined in other cases that such generally worded plan provisions do not
apply directly to individual permt decisions. Benjamin v. City of

Ashl and, 20 Or LUBA 265 (1990); Wssusik v. Yanmhill County, 20 Or LUBA 246
(1990); Neuenschwander v. City of Ashland, 20 Or LUBA 144 (1990). One of
the other plan provisions cited by petitioner indicates the stated historic
preservation objectives are "acconplished through * * * provisions
i ncorporated in the Devel opment Code * * *." Plan 39. W have previously
held that plan provisions which the plan states are inplenmented by
provisions in land use regulations do not apply directly to individual
permt decisions. Murphy v. City of Ashland, 19 O LUBA 182, 199-200
(1990).
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foll ow ng:

"k X * * *

"3) Serve the sanme |egal purpose as a design
revi ew ordi nance. A design review ordi nance
is alaw, but guidelines are not | aws.

"4) Guarantee that all new construction will be
conpati bl e with an hi storic di strict.
Guidelines ultimately can only guide. The
Design Review Ordinance establishes the |aw
for the Aurora Historic District.” Pl an
Appendi x B, page 2.

W are less certain whether remaining developnment code
provi sions cited by petitioner under the third assi gnment of
error are inapplicable to the chall enged decisions, although
intervenors and respondent appear to take the position in
their brief that they are not.

A fundanmental problem presented in this appeal is the
failure of the city to adopt any findings identifying the
standards that nust be satisfied to grant the requested
prelimnary plat and final plat approvals. The m nutes of
the August 27, 1991 <city <council do include findings
attempting to respond to issues raised by petitioner.
However, those findings do not identify the standards in the
pl an and devel opnent code that nust be satisfied to grant
prelim nary subdivision plat approval, or what facts |led the
city to conclude those standards are net. The findings are
sinply a witten response to issues raised by petitioner
w thout any attenpt to relate the disputed points to the

rel evant approval criteria. The m nutes of the Decenber 10,
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1991 neeting at which the city council granted final plat
approval also mke no attenpt to identify the applicable
st andar ds.

ORS 227.173(2) inposes the follow ng requirenent on the
city:

"Approval or denial of a permtl4 application or
limted | and use decision shall be based upon and
acconpani ed by a brief statenent that explains the
criteria and standards considered relevant to the
deci si on, states the facts relied wupon in
renderi ng t he deci si on and expl ai ns t he
justification for the decision based on the
criteria, standards and facts set forth."

The mnutes conprising the challenged decisions do not

satisfy the requirenments of ORS 227.173(2).5 See Hoffman v.

Dupont, 49 Or App 699, 705, 621 P2d 63 (1980), rev den 290
O 651 (1981); Hewitt v. Brookings, 7 O LUBA 130, 132

(1983). Because the chall enged deci sions do not conply with
this statutory requirenent, and therefore fail to provide an
adequate basis for determ ning whether applicable plan and
land use regulation requirenents are satisfied, t he

deci si ons nmust be remanded. ORS 197.828(2)(b); 197.835(6).

4The term "pernit" is defined as including "discretionary approval of a
proposed devel opment of land." ORS 227.160(2). The challenged prelimnary
pl at approval decision falls within this definition. As explained earlier
in this opinion, the final plat approval decision is a linmted |and use
deci si on.

SORS chapter 227 sets out city planning and zoning authority. The
findings requirenent of ORS 227.173(2) is therefore a |land use standard.
Because we conclude this land use standard is violated, we have
jurisdiction over the city's decision granting prelinnary plat approval.
See di scussion supra, regarding jurisdiction and scope of review.
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As we indicated in our earlier or der denyi ng
i ntervenors-respondent's notion to dismss, there are
i nconsistencies in the developnent code that make it
difficult even to determne the respective roles of the
planning comm ssion and city council in reviewing and
granting approval of subdivision applications, nuch |ess
identify the approval standards that govern such deci sions.
It is sufficiently unclear to us what standards govern the
di sputed prelimnary plat and final plat approval decisions
t hat we cannot overlook the city's failure to adopt findings
identifying the relevant standards. Nei t her can we be
certain that all of petitioner's argunents fail to inplicate
an applicabl e approval standard.

We enphasize that our decision to remand the city's
decisions so that it my adopt findings identifying the
rel evant approval standards is not based on a purely
techni cal deficiency. LUBA's role as an appellate tribuna
is to review the city's explanation for why it believes its
decision satisfies relevant approval standards. If this
Board were to take the initiative in the first instance to
identify potential approval standards in the devel opnent
code and plan, and interpret anbiguous plan or devel opnent
code | anguage, it would be assum ng the role assigned to the
city. In addition, there would be a risk that this Board
would not interpret the city's plan and devel opnent code

| anguage in the sanme way the city would, thereby potentially
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usurping the city's interpretive discretion. See Clark .

Jackson County, O , P2d _ (slip op, July 9,

1992); cf. Schatz v. City of Jacksonville, 113 O App 675

681 (1992) (LUBA remand decision "sinmply tells the locality
that the basis for its decision is not affirmble; it does
not necessarily connote that alternative bases cannot exi st
R I The statutory requirenents limting this Board's
role to reviewing the city's findings supporting its
deci sion serves the purpose of preventing this Board from
substituting its judgnent for that of the city where the
applicable | aw and the facts |eave the city discretion. See

Sunnysi de Nei ghborhood v. Clackamas Co. Comm , 280 Or 3, 20,

569 P2d 1063 (1977).

The city's decisions are remanded so that the city may
adopt findi ngs I dentifying t he applicabl e st andar ds
governing the challenged decisions. Then the city wll be
in a position to adopt the findings of fact and I egal
reasoni ng necessary to support decisions determ ning whet her

t hose standards are net.®6

6After the city identifies the applicable approval standards, the city
may also be in a position to find particular issues petitioner raises are
not relevant to conpliance with the applicabl e standards.
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