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Appeal from Wal |l owa County.

Marc Zwerling, Portland, filed a petition for review
and argued on behalf of petitioners Larson, et al. Wth him
on the brief was Wnfree, Fearey & Zwerling. St eve Larson
argued on his own behal f.

Steven H. Corey, Pendleton, filed a petition for review
and argued on behalf of petitioners Boswell, et al. Wth
hi mon the brief was Corey, Byler, Rew, Lorenzen & Hojem

Blair Batson and Mary Kyle MCurdy, Portland, filed a
petition for review and argued on behalf of petitioners
1000 Friends of Oregon, et al.

Jane Ard, Assistant Attorney General, Salem filed a
petition for review and argued on behalf of petitioner
Departnment of Land Conservation and Devel opnent. Wth her
on the brief was Charles S. Crookham Attorney General; Jack
Landau, Deputy Attorney General; and Virginia L. Linder,
Solicitor General.

No appearance by respondent.

D. Rahn Hostetter, Enterprise, filed a response brief
and argued on behalf of intervenors-respondent Dan G| e and
Associ ates, Inc., et al. Wth him on the brief was Mutz
Hal | man Baum & Hostetter.

David B. Smth, Tigard, filed a response brief and
argued on behalf of intervenor-respondent Oregonians 1In
Acti on.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 07/31/ 92

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the Willowa County
Court approving a zone change from Exclusive Farm Use (EFU)
to Recreation Residential (R-2) and a prelimnary plat for a
26-1 ot subdi vi si on.

MOTI ONS TO | NTERVENE

Dan G le and Associates, Inc. and Lakesi de Devel opment
Co., dba Joseph Point Devel opnments, the applicants bel ow,
move to intervene on the side of respondent in this
consol i dated proceeding. Oregonians in Action also noves to
intervene on the side of respondent. There are no
objections to the notions, and they are all owed.

MOTI ON TO SUPPLEMENT THE RECORD/ MOTI ON TO STRI KE

| ntervenors-respondent Dan G le and Associates, Inc.,
et al (hereafter intervenors Gle), nove to supplenent the
local record in this proceeding with (1) an assessor's nmap
of Township 3S, Range 45E, Wallowa County; and (2) City of
Joseph Conpr ehensi ve Pl an, pages 55- 65, entitled
"XI'V. Urbanization.” Intervenors Gle's notion is supported
by an affidavit by intervenors Gle's attorney.

Petitioners do not object to intervenors Gle's notion
to supplenment the local record with the two docunents
descri bed above. However, petitioners 1000 Friends of
Oregon, et al (petitioners 1000 Friends), object to the

inclusion of intervenors Gle's attorney's affidavit in the

Page 6



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R R
o 0o »A W N B O © O N O OO M W N L O

| ocal record. Petitioners 1000 Friends nove to strike
certain portions of that affidavit from the record, on the
basis that these portions of +the affidavit constitute
testinmony to this Board that was not placed before the |ocal
gover nnent deci sion maker bel ow.

As we understand it, intervenors Gle's attorney's
affidavit is submtted to us solely as argunent in support
of the notion to supplenent the record. It is not submtted
for inclusion in the |ocal record or as evidentiary
testinmony to this Board. Qur decision in this proceeding is
based on the evidence in the local record, the applicable
| aw and the argunents in the parties' briefs. Petitioners
1000 Friends' notion provides no basis for striking the
affidavit fromthe record of this Board's proceeding.

The notion to supplenent the record is granted. The
motion to strike is denied.

FACTS

The property that is the subject of the proposed zone
change from EFU to R-2 consists of 24 acres | ocated near the
north end of Wallowa Lake. Wal | owa Lake occupies a trough
formed by an ice age gl acier. It is adjoined by glacial
nmorai nes to the west, east and north. The subject property
is located predomnantly on the south side of the northern
nmor ai ne, facing the |ake, but extends over the crest of the
nmor ai ne. \Whether this northern noraine should be considered

an extension of the eastern lateral noraine, or a separate
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termnal noraine, is a matter of dispute.

The subject property is undevel oped. It is within the
boundaries of the Wllowa Lake County Service District
(WLCSD), which provides sewer service. Whet her the subject
property consists of predomnantly U S. Soil Conservation
Service Class VI or VIl soils is in dispute. Whet her the
subject property is designated Exclusive Farm Use or
Recreational Residential by the Wall owa County conprehensive
plan (plan) is also a matter of dispute.

Property to the north and northeast of the subject
property is zoned EFU. Property to the southeast, south and
sout hwest is zoned R-2. Property to the northwest is within
t he urban growth boundary (UGB) of the City of Joseph and is
zoned Urban Gowth (UG . The property adjoining the subject
property to the north is used for grazing. To the south of
the subject property IS a recreational resi denti al
subdi vision, with houses on |lots of approximately 1/2 to 1
acre. The property within the Joseph UGB to the northwest
is the site of a proposed destination resort.

On Septenber 6, 1991, intervenors Gle applied to the
county for approval of the proposed zone change and of the
prelimnary plat for a 32-lot subdivision on 28 acres,
including the 24 acres subject to the proposed zone change
and an adjacent four acre parcel to the southeast already
zoned R-2. The prelimnary plat submtted wth the
application, Record Map A2 (dated August 1991), shows 32
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residential lots, ranging in size from0.5 to 1.2 acres, and
a 1.5 acre lot |abeled "Public Use Mnunment Site."1 A
revised prelimnary plat, Record Map A-3 (dated October 29,
1991), shows the area north of the crest of the noraine
al ong the northern boundary of the subject property as one
large lot, 31 residential lots ranging in size from
approximately 0.3 acres to 1.2 acres, and the 1.5 acre
monunment site | ot.

On Oct ober 29, 1991, after a public hearing, the county
pl anni ng comm ssion adopted a recommendation to deny the
proposed zone change. Because it recomended denial of the
zone change, the planning conmm ssion took no action on the
subdi vi si on application. Record 14, 180.

On Decenber 26, 1991, after additional public hearings,
the county court adopted the chall enged decision approving
both the zone change and a prelimnary plat for the proposed
subdi vi si on. However, the identity of the prelimnary plat
approved by the county court is unclear. The county court's
decision states it approves the prelimnary plat for a

26-1 0ot subdivision.2 Record 3, 16. W are not aware of any

1The lot |abeled "Public Use Monument Site" is at the western end of the
property, |located across the adjoining highway from the Chief Joseph
Monunment .

2The decision also states the "zone change is conditioned upon recording
of [the] final plat or plats within the tinme allowed by the zoning
ordi nance [WCZQ] with no change in the number of lots." (Enphasis added.)
Record 16. In addition, a condition of prelimnary plat approval provides
that "[t]he portion of the property lying north of the ridge of the noraine
[shall] be designated common area - open space." Record 16. Anot her
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prelimnary plat in the record that fits this description.s3

FI RST ASSI GNMENT OF ERROR (1000 FRI ENDS)

"The county violated its conprehensive plan by
rezoning a portion of the property for a use not
aut horized by [its] plan designation.”

Petitioners contend the subject property is designated
Exclusive Farm Use by the county conprehensive plan.

Petitioners argue that in Confederated Tribes v. Willowa

County, 14 Or LUBA 92, 94-96 (1985) (Confederated Tribes),

this Board recognized the county's Land Use Classifications
Map (plan, p. 4A) has too large a scale to be usable in
determining the plan classifications applied to specific

properties. Petitioners argue that in Confederated Tribes,

this Board relied on smaller scale maps of |and use
desi gnations around UGB areas found in the wurbanization
section of the plan. Petitioners contend plan Plate Xl VD
"Joseph Growth Boundary" shows that only a narrow strip of
land north of Wallowa Lake, which does not include the
subj ect property, is designated Recreational Residential.
Petitioners also argue the plan provides that | ands

shown on the plan Soil Capabilities map (plan, p. 16A) as

Class | through VI soils are designated for agricultural
condition provides that the "north lot lines of the northernnost tier of
lots [shall] be ten feet south of the crest of the noraine.” Id.

3Al though the October 29, 1991 revised prelinminary plat might satisfy
the conditions described in n2, were the large lot located north of the
crest of the noraine desighated as conmon open space, it cannot be the
prelimnary plat approved by the county court, because it includes 31
residential lots.
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use, unless an exception to Statewide Planning Goal 3
(Agricultural Lands) was adopted, allow ng designation for
rural residential use. Petitioners contend that because the
Soil Capabilities map identifies the subject property as
Class VI, and no exception to Goal 3 was taken,4 the
property nust be designhated Exclusive Farm Use.

Petitioners argue that the R2 zoning district cannot
be applied to | and desi gnated Exclusive Farm Use on the plan
map, because it allows wuses nore intensive than are
permtted under that plan map designation. According to
petitioners, because the county did not anend the Exclusive
Farm Use plan map designation for the subject property, the
chal | enged zone change nust be reversed.

I ntervenors G le and Oregonians in Action (intervenors)
concede that property designated Exclusive Farm Use by the
county plan cannot be zoned R-2. However, intervenors
contend the county properly determ ned that both the plan
Land Use Classifications map and Generalized Land Use map
(plan, p. 80E) designate the subject property Recreational
Resi denti al . | ntervenors cont end this case IS

di stinguishable from Confederated Tribes because, wth

regard to the area at issue here, the boundary between the

4pPetitioners point out that the county plan includes an irrevocably
committed exception to Goal 3 for the recreational residential subdivision
adj oining the subject property to the south. Pl an, p. 129. Petitioners
contend there is no corresponding exception in the plan for the subject

property.
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Excl usive Farm Use and Recreational Residential designations
on the plan Land Use Classifications map happens to coincide
with a line dividing Townships 2S and 3S. Intervenors argue
the prelimnary plats and assessor's maps in the record
establish that the entire subject property is |ocated south
of this township line and, therefore, that the subject
property is designated Recreational Residential on the plan
Land Use Cl assifications map.

The county conpr ehensi ve pl an consi sts of t he
foll ow ng:

"1l. Plan mp and description of l and use
classifications.

"2. The plan background information and rel ated

pol i ci es.

"3. Recommended measur es of I mpl ement ati on
resulting from backgr ound i nformation
anal ysis, statenments of policy or plan mp
revisions." Plan, p. 2.

The Land Use Classifications map and descriptions of "the
pur poses and the types of uses enconpassed"” by each of the
classifications shown on the map are contained in the
section of the plan immediately following the text quoted
above. Pl an, pp. 3-5. Therefore, we conclude the Land Use
Classifications map is the "plan map" referred to above.

The Land Use Classifications map depicts the entire

county, which appears to be at least 60 mles X 50 mles in
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size, on an 8 1/2 X 11 inch page.® Although this map bears
no scale, it appears from the grid of township and range
l'ines displayed on the map that 1 inch equals approximtely
9 mles. As near as we can tell, the lines in black ink
whi ch separate the different color designations on the
printed map thensel ves cover 400 to 500 feet, which is over
half the north-south width of the subject property at its
w dest point. It is clear that a plan map at this scale is
not property-specific, regardless of the happenstance that
the black 1line separating the Exclusive Farm Use and
Recreational Residential classifications in the subject area
touches the |ine separating Townshi ps 2S and 3S.

Because the classification boundaries on the county's
plan map are not property-specific, we conclude they are
anmbi guous in nature and, therefore, as wth anbiguous
textual provisions in local l|egislation, the county nust

interpret and apply them in the first instance.® Fifth

SThe parties agree that the 8 1/2 X 11 inch Land Use C assifications map
found in the county plan docunent is the county's official map, and not
merely a reproduction of a larger map on file in the county's offices.

6Construction of local legislation is subject to the same rules that
apply to statutory construction. Lane County v. Heintz Construction Co.,
288 Or 152, 364 P2d 627 (1961); City of Hillsboro v. Housing Devel. Corp.,
61 O App 484, 489, 657 P2d 726 (1983); Sevcik v. Jackson County, 16
O LUBA 710 (1988). For exanple, different provisions of the plan should
be construed together in a manner which gives neaning to all parts. Kenton
Nei ghborhood Assoc. v. City of Portland, 17 O LUBA 784, 797 (1989);
Hi ghl ands Nei ghborhood Assoc. v. Portland, 11 O LUBA 189, 193 (1984). In
construi ng ambi guous provisions, such as the plan nap at issue here, the
county nmay rely on extrinsic aids, such as legislative history, to
deternmine |legislative intent. 1000 Friends of Oregon v. LCDC (Tillanmpok
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Avenue Corp. v. Washington Co., 282 O 591, 599, 581 P2d 50

(1984); J.C. Reeves Corp. v. Clackamas County, O LUBA

~ (LUBA No. 91-072, Novenber 20, 1991), slip op 11, aff'd
111 O App 452 (1992); Mental Health Division v. Lake

County, 17 Or LUBA 1165, 1176 (1989). The county did not do
so in the challenged decision. The decision includes nerely
a conclusory statenent that the proposed zone change is in
conformance with the plan map.’ Record 12.

Petitioners 1000 Friends' first assignnment of error is
sust ai ned. This requires that we remand the challenged
decision for the county to interpret and apply its plan map
to the subject property. Furt her nore, because the
determ nati on of whet her t he county's acknow edged
conprehensi ve plan designates the subject property Exclusive
Farm Use or Recreational Residential has a direct bearing on
how several of the Statew de Planning Goal and county plan
provisions cited by the parties apply to the subject
property, we address the remaining assignnents of error only

to the extent the issues raised are not affected by the

County), 303 Or 430, 441, 737 P2d 607 (1987); Davis v. Wasco |ED, 286 O
261, 266, 593 P2d 1152 (1979); Hay v. City of Cannon Beach, 17 Or LUBA 322,
326 (1988).

"The decision does include a finding that the subject property is
designated as "rural land" on the Ceneralized Land Use nap found at plan,
p. 8OE. Record 8. However, as explained in the text, supra, it is the
Land Use Classifications map that is the official "plan map," and the
county's decision does not explain the role of the Generalized Land Use nap
in the plan, or what bearing a designation of "rural |and" on such map has
on the question of how the Land Use Classifications map designhates the
subj ect property.
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subj ect property's plan map desi gnati on.

FI RST AND SECOND ASSI GNMENTS OF ERROR ( LARSON)

THI RD AND FOURTH ASSI GNVENTS OF ERROR (1000 FRI ENDS)
FOURTH AND FI FTH ASSI GNMVENTS OF ERROR ( BOSWELL)

"Respondent violated Goal 5 and OAR 660-16-000 and
provi si ons of its conpr ehensi ve pl an for
protection of natural areas.”

Statewi de Planning Goal 5 (Open Spaces, Historic and
Scenic Areas, and Natural Resources) and OAR 660-16-000 et
seq (Goal 5 rule) require local governments to (1) inventory
the location, quality and quantity of certain types of
natural resources, including "scientifically significant
natural areas;" (2) identify conflicting uses for such
areas; (3) determ ne the econom c, social, environmental and
ener gy ( ESEE) consequences of such conflicts; and
(4) develop a program to achieve the goal of protecting the

resource.® Knapp v. City of Jacksonville, 20 Or LUBA 189

197 (1990). After a l|ocal governnent conpletes the first
step of gathering information on the |ocation, quality and
gquantity of resources, it nmay choose not to include a site
on its Goal 5 inventory, to delay the Goal 5 process because

of inadequate information, or to include a site on its

8The statew de planning goals and their inplementing rules apply to the
proposed zone change regardless of whether a plan map anmendment for the
subj ect property is required. WCZO 8.025.1.A requires mmjor amendnents to
the WCZO to conply with the statew de planning goals. WCZO 8.010 provides
that anendnents to the zoning map affecting areas of nore than 10 acres are
maj or anendnents.
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1 Goal 5 inventory. OAR 660-16- 000(5). These three choices
2 are often referred to as "1A/" "1B" and "1C' deci sions,
3 respectively.® Wth regard to the 1B alternative,
4 OAR 660-16-000(5)(b) provides:

5 "Del ay Goal 5 Process: When sonme information is

6 avail abl e, indicating the possible existence of a

7 resource site, but that information is not

8 adequate to identify wth particularity the

9 | ocation, quality and quantity of the resource
10 site, the local government should only include the
11 site on the comprehensive plan inventory as a
12 special category. The | ocal governnment nust
13 express its intent relative to the resource site
14 through a plan policy to address that resource
15 site and proceed through the Goal 5 process in the
16 future. The plan should include a tinme-frane for
17 this review Special inplenenting neasures are
18 not appropriate or required for Goal 5 conpliance
19 purposes until adequate information is available
20 [to conplete the Goal 5 process]. The st at enent
21 in the plan commts the I|ocal governnment to
22 address the resource site through the Goal 5
23 process in the post-acknow edgnent peri od. Such
24 future actions could require a plan anmendnent."
25 The county plan inventory of "scenic and scientific
26 natural areas" includes the follow ng entry:
27 "Location Goal 5 Areal/Site Owner shi p
28 Desi g.
29 "3S, 45E 1B East Morai ne Private
30 "4,9,16, 21 WAl | owa Lake
31 "Remar k: USGS identified as Natl Geol ogi ca
32 Landmark." Record 136.
33 The plan describes the 1B Goal 5 designation as foll ows:

9These designations are taken from the "Flow Chart" acconpanying the
Goal 5 rule.
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"Sonme information is availabler,; but inadequate

to identify the resource site; adopt pl an
statement to address resource site and Goal 5
process in the future."” Plan, p. 29.

Pl an Natural Resource policy 10 states:

"The county wll conplete the Goal Five rule
process when informtion becones available for
ei ghteen sites and resources [given a 1B
desi gnation by the plan]."

Additionally, plan Natural Resources policy 4 provides:

"[T]he Wallowa Lake Basin Mraines [shall] be
preserved as scientific natural areas, significant
to the County, State and nation."

Under these assignnments of error, petitioners contend
the county failed to conply with the requirenments of Goal 5,
OAR 660-16-000 and plan Natural Resources policies 4 and 10
with regard to the Willowa Lake noraines. Petitioners
specifically argue the county failed to (1) consider whether
the noraine on the subject property is sinmply an extension
of the east noraine and should be included in the scientific
natural area identified in the plan Goal 5 inventory,
(2) conplete the Goal 5 planning process for the noraines,
and (3) consider whether the proposed zone change and
subdi vi sion would adversely affect the scientific natural
area qualities of the noraines.

A. I nclusion in Plan Goal 5 Inventory

The chal | enged deci sion states:

"[ The subject property] is not within the area
intended to be protected by the Plan and Goal 5

The Goal 5 inventory portion of the Plan set out
in Appendix VA at Page 136 establishes the |egal

Page 17



O©oO~NO U, WNE

NN N NN NN R R R R R R R R R, R
N~ o g M W N P O © 0O N O O M W N L O

description of the area on the Willowa Lake
norai ne which is given a '1B classification. The
[ subj ect property] is not within that area. * * *
Obj ectors have wurged us to reassess the Goal 5
inventory for possible expansion before this

application is ruled upon or granted. We cannot
do so. Urquhart v. Lane Council of Governnents,
80 Or App 176, 721 P2d 870 (1986). Nor would we
choose to do so." Record 12-13.

Wth regard to petitioners' contention that the subject
property should be included in the East Mraine site
identified in the plan Goal 5 inventory, the above quoted
portion of the challenged decision clearly indicates the
county interpreted its plan Goal 5 inventory entry for "East
Mor ai ne Wal | owa Lake" to include only those sections |isted
as the location of that site.10 W see no reason to
di sagree with the county's interpretation of its Goal 5
inventory on this point. If the subject property is not
included in the Goal 5 inventory of the acknow edged plan
and the proposed zone change does not itself affect that
inventory, the county is not required to consider whether
t he subject property should be included on that inventory.

See Urquhart v. Lane Council of Governnents, supra.

Thi s subassi gnnent of error is denied.
B. Conpl etion of Goal 5 Process
OAR 660-16-000(5)(b) requires a local governnment to

adopt a plan policy "to address [the 1B] resource site and

10There is no dispute that the subject property is located in
Township 3S, Range 45E, section 5, which is not one of the sections
identified in the plan inventory entry quoted above.
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proceed through the Goal 5 process in the future."” Natura

Resources policy 10 requires that the county conplete the
Goal 5 process for 1B sites "when information becones
avail able.™ Petitioners contend these provisions require
the county to conplete the Goal 5 process in the course of a
quasi -judicial zone change and permt proceeding where
sufficient additional information concerning the 1B resource
is submtted. Petitioners contend information submtted
during the proceeding below concerning the Willowa Lake
moraines is sufficient to allow the county to conplete its
Goal 5 planning process for this resource. Petitioners
argue that even if the subject property is not included in
the resource site, it my be within the "inpact area"
affecting the inventoried resource, required to be
identified under OAR 660-16-000(2).

The issue to be decided under this subassignment is
whet her OAR 660-16-000(5)(b) and plan Natural Resources
policy 10 require the county to conplete its Goal 5 planning
process for the "1B" East Moiraine site identified in its
inventory, as part of its decision on the subject zone
change and subdivision application. Nei ther the rule nor
the plan policy explicitly provides whether the county is
required to conplete the Goal 5 process as part of a
quasi -judicial zone change or permt proceeding, should
sufficient information be submtted during that proceeding,

or whether the county is sinply required to conplete the
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Goal 5 process as part of sone future legislative plan
updat e proceedi ng.

OAR 660-16-000(5) (b) requires | ocal governnents to
adopt plan provisions requiring themto conplete the Goal 5
pl anni ng process for "1B" resource sites in the future,
soneti nme during t he post acknow edgnent peri od.
OAR 660-16-000(5)(b) also suggests these plan provisions
"should include a tinme frame for this review." This inplies
the rule contenplates the adoption of plan provisions
establishing a proposed schedule for conpleting the Goal 5
process as part of its legislative plan wupdate process,
rather than in conjunction with a specific devel opnent
application. Pl an Natural Resources policy 10 inplenents
this rule requirenent by providing the county will conplete
the Goal 5 process "when informati on becones avail able.” W
believe this policy, like the rule, contenplates conpletion
of the Goal 5 process in a plan update proceedi ng, not as
part of a quasi-judicial proceeding on a devel opnent
application.

Thi s subassi gnnent of error is denied.

C. Preservation of the Moraines

Petitioners contend plan Natural Resource policy 4,
which refers sinply to "the Wallowa Lake Basin Moraines,"”
requires the county to preserve all Wallowa Lake noraines as
scientific natural ar eas, not just the East Mbraine

identified in the plan Goal 5 inventory. According to
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petitioners, because the subject property is part of the
northern, or termnal, Wllowa Lake npbraine, the county
cannot approve the subject zone change and subdivision
wi t hout determning that the scientific natural area
qualities of this northern noraine wll be preserved.
Petitioners also argue that even assum ng Goal 5, the Goal 5
rule and plan Natural Resources policy 4 apply only to the
east noraine, the county failed to determ ne whether the
proposed zone change and subdivision, which are |ocated
within 1/4 mle of the east noraine, would adversely affect
its scientific natural area qualities.

Wth regard to the first issue, intervenors point out
that Natural Resources policy 4 was adopted in 1977, 1|ong
before the adoption of the scientific natural area "1B"
Goal 5 inventory listing for "East Moraine Wall owa Lake" and
Nat ural Resources policy 10. I ntervenors argue these plan
provi sions should be interpreted together as requiring the
county to preserve scientific natural area qualities of the
east noraine identified as a possible scientific natural
area on the plan inventory, pending conpletion of the Goal 5
process, pursuant to Natural Resources policy 10. We agree
with intervenors.

Wth regard to the second issue, we also agree wth
intervenors that neither Goal 5 nor OAR 661-16-000 requires
a |l ocal governnent to protect a resource area which is the

subject of a 1B designation in the plan Goal 5 inventory.
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However, as expl ai ned above, plan Natural Resources policy 4
does require the county to preserve the east nobraine as a
scientific natural area. The decision fails to address
whet her the proposed zone change and subdivision s
consistent with this requirenent.

Thi s subassi gnnent of error is sustained, in part.

Petitioners Larson's first and second assignnents of
error, petitioners 1000 Fri ends’ third and fourth
assignnents of error and petitioners Boswell's fourth and
fifth assignnents of error are sustained, in part.

FI FTH ASSI GNMENT OF ERROR (1000 FRI ENDS)
SI XTH ASSI GNMENT OF ERROR ( BOSWELL)
FOURTEENTH ASSI GNVENT OF ERROR ( LARSON)

Plan Natural Resources policy 11 provides that the
county "wi ||l address Goal [5] rule requirenents when
significant archaeological sites are discovered on private
| ands. " Under these assignnents of error, petitioners
contend the county's determnation that there are no
significant archaeol ogical sites on the subject property is

not supported by substantial evidence in the record. 1!

11The county's finding states:

"Historic, ethnographic and ethnohistoric and archaeol ogica
data indicate that historic and prehistoric Native Anmerican
popul ati ons have occupied |ands inmmediately adjacent to the
par cel . However, not a single piece of chipping waste, glass
fragnent, ceramic fragnent, nail or any other historic or
prehistoric artifact has been found on the parcel. There is no
convi nci ng evidence that the parcel was occupied or utilized by
Native Anmericans." Record 9.
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Therefore, according to petitioners, under plan Natural
Resources policy 11, the county erred by not applying the
Goal 5 rule process to the archaeological sites on the
subj ect property.

| ntervenors do not dispute that plan Natural Resources
policy 11 would require the county to address the
requirenents of the Goal 5 rule in its decision on the
subj ect application, I f t here wer e signi ficant
archaeol ogical sites on the subject property. Rat her,
intervenors argue the county's determ nation that there are
no significant archaeol ogical sites on the subject property
is supported by substantial evidence in the whole record.

In Angel v. City of Portland, O LUBA _ (LUBA

No. 91-192, February 14, 1992), slip op 14-15, aff'd 113
O App 169 (1992), we stated:

"Substantial evidence is evidence a reasonable
person would rely on in reaching a decision. City
of Portland v. Bureau of Labor and Ind., 298 O
104, 119, 690 P2d 475 (1984); Bay v. State Board
of Education, 233 Or 601, 605, 378 P2d 558 (1963);
Van Gordon . Oregon State Board of Dental
Exam ners, 63 Or App 561, 567, 666 P2d 276 (1983);
Braidwood v. City of Portland, 24 O App 477, 480

546 P2d 777 (1976). Where we conclude a
reasonabl e person could reach the decision made by
the | ocal governnent, in view of all the evidence
in the record, we defer to the |ocal governnment's
choice between conflicting evidence. Younger V.

Al though the above quoted finding does not specifically refer to
"significant archaeological sites," the parties contend this finding
constitutes a determnation that there are no such sites subject to plan
Nat ural Resources policy 11 on the subject property, and we agree.
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City of Portland, supra, 305 Or at 360; Wssusik
v. Yamill County, supra; Vestibular Disorder
Consult. v. City of Portland, 19 O LUBA 94, 103
(1990); Douglas v. Miltnomah County, [18 O LUBA
607, 617 (1990)]."

In addition, the choice between different reasonabl e
concl usi ons based on the evidence in the record belongs to

t he | ocal governnent. Stefan v. Yanmhill County, 18 O LUBA

820, 838 (1990).

We have reviewed the evidence in the record cited by
the parties. The evidence indicates that the north end of
Wal | owa Lake was used extensively by the Nez Perce tribe as
fishing and canpi ng grounds. Record 158. According to the
Confederated Tribes of the Umatilla Indian Reservation,
"canpsites and burial sites are located throughout the
Wal | owa Lake area.” Record 273. An archaeol ogi cal survey
was perfornmed by two archaeol ogi sts. Their report states
that their intensive subsurface investigation "failed to
reveal any significant evidence of prehistoric occupation.”
Record 638. However, they did find two rock cairns which
"closely resenble those known to be associated with Native
Anmerican burials in other areas.” Record 633, 485. The
report recommends either subjecting the cairns to further
ar chaeol ogi cal evaluation or protecting themfromany future
devel opnent. Record 639-40. A letter fromthe Oregon Parks
and Recreation Departnent states that the State Historic
Preservation Ofice (SHPO has not had a chance to review

t he archaeol ogi cal survey. It further states that if the
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two cairns are burial or "vision quest" cairns, they may be
eligible for listing in the National Register of Historic
Pl aces. Record 265.

It is undisputed that there is no evidence in the

record of prehistoric occupation of the subject property.

However, there is wevidence in the record that Native
Anericans have used the general area for fishing and
canping, and there is no dispute that two rock cairns
simlar to Native Anmerican burial cairns in other areas have
been discovered on the subject property. In view of the
evidence in the record that the function of these cairns
cannot be det er m ned wi t hout further ar chaeol ogi cal
evaluation and that if these cairns are burial cairns, they
may be eligible for listing on the National Register of
Hi storic Places, we find there is not substantial evidence
in the record to support the county's determ nation that
there are no significant archaeological sites on the
property.

Petitioners 1000 Friend's fifth assignment of error,
petitioners Boswell's sixth assignnment of error and
petitioners Larson's fourteenth assignnment of error are
sust ai ned.

THI RD ASSI GNMENT OF ERROR (1000 FRI ENDS)
FOURTH ASSI GNMENT OF ERROR ( BOSWELL)

"The county's decision fails to conply with * * *
certain requirenents of the county's |and use plan
and is not supported by substantial evidence."
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In addition to plan Natural Resources policy 4,
addressed supra, these assignments of error contend the
chall enged decision fails to conmply wth plan Planning
Process policies 5 and 8 and Housi ng policy 1.12

A Pl anni ng Process Policies 5 and 8

Pl anni ng Process policies 5 and 8 provide:

"[1]n considering plan revision, alternative sites
for the proposed use(s) [shall] be considered, and
it [shall] be determ ned that the area proposed to
be changed conpares favorably wth other areas
whi ch m ght be available for the use(s) proposed.”
(Enphasi s added.)

"[Alrea, County or other public need [shall] be
established prior to making plan changes to
accommodat e uses which are nore desirable and can
be developed in other |[|ocations.” (Enphasi s
added.)

The provisions enphasized in the above quotes indicate
that Planning Process policies 5 and 8 apply only to plan

anendnents, and are not applicable to the challenged

deci si on approving a zone change and subdi vi sion. 13

Thi s subassi gnnent of error is denied.

12These assignments of error also contend the decision fails to conply
with plan Agriculture policies 2(A)-(E). However, the application of these
policies is affected by whether the plan nmap designhates the subject
property Exclusive Farm Use or Recreational Residential. Therefore, for
the reasons stated supra, we do not address this issue.

13 course, if the county determines on remand that the subject
property is designated Exclusive Farm Use by the plan, a plan anendnent
woul d be required to approve the proposed zone change and subdivision, and
Pl anni ng Process policies 5 and 8 would apply to such a plan amendment.
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B. Housing Policy 1
Housi ng policy 1 provides:

"[Maximum utilization of vacant land within city
limts [shall] be encouraged."”

We agree with intervenors that because the above policy

sinply requires t he county to "encour age” maxi mum
utilization of wvacant city land, it is not a nandatory
appr oval standard for the subject zone change and
subdi vi si on application. Bennett v. City of Dallas, 96

O App 645, 648-49, 773 P2d 1340 (1989); Benjanmin v. City of

Ashl and, 20 Or LUBA 265, 267 (1990).

Thi s subassignment of error is denied.

SEVENTH ASSI GNVENT OF ERROR ( BOSWELL)
THI RD ASSI GNMENT OF ERROR ( LARSON)

Petitioners contend the challenged decision fails to
conply with plan Natural Resources policy 3 and Resource
Quality policy 9. Petitioners also argue the county
findings that the subject property is not located in a big
gane habitat area and that the proposed zone change will not
adversely inpact big gane habitat are not supported by
substantial evidence in the record.

Nat ural Resources policy 3 provides:

"[Flish and wildlife habitat [shall] be protected
by t he For est Practices Act and simlar
provi sions."

Resource Quality policy 9 provides:

"The county will work with the Oregon Departnment
of Fish and WIldlife to provide a nore conplete
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Fish and Wldlife habitat inventory."

Nei t her of the above quoted policies is an approval
standard for the chall enged deci sion. Petitioners identify
no approval standard requiring the challenged findings.
That findings are not supported by substantial evidence
provides a basis for reversal or remand only if the findings

are essential to the <challenged decision. Mirray V.

Cl ackamas County, O LUBA _ (LUBA No. 91-081,

Cct ober 29, 1991), slip op 14; Moorefield . City of

Corvallis, 18 O LUBA 95, 101 (1989); Cann v. City of

Portland, 14 Or LUBA 254, 257, aff'd 80 Or App 246 (1986).
Petitioners Boswell's seventh assignnment of error and

petitioners Larson's third assignnment of error are denied.

FI RST ASSI GNMENT OF ERROR ( BOSVELL)

THI RD ASSI GNVENT OF ERROR ( DLCD)

"The County violated its acknow edged |and use
regul ati ons by approving the proposed subdivision
pl at wi t hout any action by its pl anni ng
conm ssi on. "

Under WCZO 31.015, an application for subdivision
prelimnary plat approval is "subject to the public hearing
process." Under WCZO 5.015, the county planning comm ssion
"is the review authority for all applications requiring
public hearing review, unless delegated to a hearings
of ficer." Decisions of the planning conmm ssion nmay be

appealed to the county court. WCzZO 7. 015. 3. WCZO 1. 020. 3

provides that a "use or devel opnent shall be approved only
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by the director, [planning] conmm ssion, county court or

ot her designated review authority only in accordance with

t he provisions of this ordinance."” (Enphasis added.)

The chal |l enged deci sion states:

"The County Court finds, concerning approval of
the subdivision prelimnary plat, whi ch  was
considered but not voted upon by the Planning
Comm ssion, that the County Court has now fully
reviewed the facts of both the zone change and the

prelimnary plat applications and there is
therefore no need for additional review by the
Pl anni ng Comm ssi on. The county Court hereby

exercises its discretion to mke the fina
deci si on on t he prelimnary pl at wi t hout
recommendation from the Planning Comm ssion."
Record 14.

Petitioners contend that, as indicated by the above
quoted finding, the planning conm ssion took no action on
t he subj ect prelimnary pl at approval application.
Petitioners argue that under the above described WCZO
provisions, it is the planning conmm ssion which nust act on
the prelimnary plat application, subject only to an appeal
of its decision to the county court. According to
petitioners, the WCZO | eaves the county court no discretion
to substitute different procedures or to act upon the
prelimnary plat application other than upon an appeal from
a planning comm ssion deci si on.

Citing Sunnyside Neighborhood v. C ackamas Co. Comm,

27 Or App 647, 557 P2d 1375 (1976), rev'd other grounds 280

O 3 (1977), intervenors Gle argue the county court has

di scretion to bypass the planning commssion in nmaking a
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deci sion on a subdivision prelimnary plat.

I n Sunnysi de Nei ghborhood v. Clackanmas Co. Comm, 280

O 3, 7-9, 569 P2d 1063 (1977), the Oregon Suprene Court
determned that a county governing body did not violate
either its own procedures or procedures required by statute
by taking action on a proposed conprehensive plan anmendnent
w thout a prior planning conm ssion recommendation on the
proposed anendnent. However, there are significant
differences between that case and this one. First,
Sunnysi de concerned a proposed conprehensive plan anmendnent,
which at that time could only be adopted by the county
governing body,1 and the lack of a prior planning

conm ssion recomendati on on such amendnent. ORS 215. 050,

215. 060. Second, the Supreme Court found nothing in the
county regulations concerning plan anendnents that "makes

pl anning comm ssion action a necessary prerequisite to

consi deration by the [governing body]." Sunnysi de, 280 O
at 8.
We have previously stated that where local |and use

regul ati ons delegate the authority to act initially on an
application to a planning comm ssion or hearings officer,
and reserve to the governing body only the power to review

the planning comm ssion's or hearings officer's decision,

140RS 215.431, which allows a county governing body to authorize a
pl anni ng conm ssion or hearings officer to nmake final decisions on the
adoption of certain conprehensive plan anmendnents, was enacted in 1987.
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t he governing body exceeds its authority if it approves such
an application without it having first been acted on by the

pl anni ng comm ssion or hearings officer. Scott v. Josephine

County, O LUBA _ (LUBA No. 91-069, Septenber 20,

1991), slip op 6-7; Downtown Community Ass'n v. Portland, 3

O LUBA 244, 252-53 (1981).

In this case, pursuant to ORS 92.044(2) and 215.402 to
215.428, the county court has delegated decision naking
authority on subdivision applications to the planning
conm ssion and has reserved for itself only the authority to
hear and decide appeals of such planning conm ssion
deci sions. 15 Therefore, the county court exceeded its
authority by approving the subdivision prelimnary plat
application without it first having been acted upon by the
pl anni ng conmm ssion and the planning conmm ssion decision
havi ng been appealed to the county court.

Petitioners Boswell's first assignment of error and
petitioner DLCD s third assignnment of error are sustained.

TWELFTH ASSI GNMENT OF ERROR ( LARSON)

"The Respondent's conclusion that the subdivision
proposal conplies wth all provisions of the
[WCZO] is not supported by substantial evidence
because the lots are | ess than one acre.”

Petitioners contend the mpjority of the residential

15 ntervenors cite no provision in the WCZO, and we are aware of none
which reserve to the county court the ability to nmake the initial decision
on a subdivision prelimnary plat application
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|l ots shown on the revised prelimnary plat are too small to
be allowed in the R-2 zone. Petitioners argue the
chall enged decision provides no explanation of why the
proposed subdivision |ot sizes are perm ssible under the
WCZ0O

WCZO 31.025.1.B establishes the followi ng standard for

approval of a subdivision prelimnary plat:

"Al'l of the proposed lots conform to the m ninmm
standards for |ot designs [sic] as set out in the
respective zones."

The "Property Devel opnent Standards" section of the R-2 zone

includes a subsection on "density," which provides as
rel evant:
"Density: Where * * * slope of a lot is greater

than 10% application review for * * * creation of
new |lots shall be based on recommendations by a
regi stered i censed engi neer or geol ogi st. "
WCZO 18. 030. 1.

The chal |l enged decision includes the follow ng finding:

"The slope of the land on the parcel is such that
lots of less than one acre in size would not be
perm ssible under the criteria of the R2 zone."
Record 11

The chall enged decision also inposes a condition requiring
that there be "no changes in the size of the lots within the
subdi vi si on nor the density of the devel opnent either before
or after final plat approval." Record 16.

Read together, WCZO 31.025.1.B and 18.030.1 require

t hat where property in the R-2 zone proposed for subdivision
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has a slope greater than 10%?® the county nust make a
case-by-case determnation on the density of devel opnent
al l owabl e on such property, based on recommendations by a
regi stered licensed engi neer or geologist. The above quoted

county finding appears to carry out this requirenent by

stating that "lots wunder one acre in size would not be
perm ssible." Record 11. W therefore agree wth
petitioners that if the prelimnary subdivision plat

approved allows lots |l ess than one acre in size, it fails to
conply with WCZO 31. 025. 1. B and 18. 030. 1.

We have a basic problem in determ ning what size lots
are allowed under the challenged prelimnary plat approval
because, as explained supra, the record does not include an
approved prelimnary plat that is consistent with the county
court's approval of a 26-1ot subdivision. However, the
revised prelimnary plat in the record, which includes 31
residential lots, clearly includes at least 28 |ots which
are smaller than one acre. Further, it appears inpossible
to reconfigure those 31 lots into 26 lots, in accordance
with the chall enged decision, wthout a nunber of |ots being
smal | er than one acre.

Petitioners Larson's twelfth assignnment of error is

sust ai ned.

16/n this case, there is no dispute that the subject property has a
sl ope greater than 10%
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FOURTH ASSI GNMENT OF ERROR ( LARSON)

"Respondent inproperly construed the Wallowa Lake
County Service District ('WCSD ) Ordinance No.
88-06-01 when it found that all properties within
the boundary of the WCSD are prohibited from
installing private sewage systens."

The challenged decision includes a finding that all
properties |located within the boundaries of the W.CSD, as is
the subject property, "are prohibited from installing
private sewage systens."” Record 5. Petitioners argue this
finding is based on a msinterpretation of W.CSD Ordi nance
No. 88-06-01.

Intervenors Gle contend this issue was not raised in
the proceedings below and, under ORS 197.763(1) and
197.835(2), petitioners are therefore precluded fromraising
this issue in this appeal.

Petitioners cite not hi ng I n t he | ocal record
establishing they raised this issue in the proceedi ngs bel ow
and, therefore, may not raise the issue for the first tine
at LUBA. ORS 197.763(1), 197.830(10), 197.835(2); Broetje-
McLaughlin v. C ackamas County, O LUBA __ (LUBA No.

91- 056, October 21, 1991), slip op 10; Wethers v. City of

Portl and, O LUBA ___ (LUBA No. 90-121, April 5, 1991),

slip op 19.
Petitioners Larson's fourth assignment of error 1is
deni ed.

The county's decision is remnded.
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