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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
M CHAEL KEATI NG,
Petitioner,
VS.
LUBA No. 92-121

HECETA WATER DI STRI CT,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
JOHN VWHI TE and ROSEMARI E WHI TE,
| nt ervenor s- Respondent . )

Appeal from Heceta Water District.

Daniel J. Stotter, Eugene, filed the petition for
review and argued on behal f of petitioner.

No appearance by respondent.

M chael E. Farthing, Eugene, filed the response brief.
Wth him on the brief was d eaves, Swearingen, Larsen &
Potter. M chael E. Farthing and Dale Riddle argued on
behal f of intervenors-respondent.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

DI SM SSED 10/ 22/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the Heceta Wter
District (district) Board of Directors approving an
application for a residential hookup to the district's water
system
MOTI ON TO | NTERVENE

John and Rosemarie White, the applicants bel ow, npve to
intervene in this proceeding on the side of respondent.
There is no objection to the notion, and it is all owed.
FACTS

The district is a donmestic water supply district,
formed in 1966 pursuant to ORS chapter 264. The district is
|l ocated in Lane County (county). The district's primry
source of water is Clear Lake. The watershed of Clear |ake

includes Collard Lake, a smaller tributary |ake, and its

wat er shed.
On February 27, 1991, intervenors applied to the
district for a residential water hookup. The subj ect

property is undevel oped, owned by intervenors and zoned
Rural Residential by the county. The subject property is
within the watershed of Collard Lake, and is |ocated
approximately 1,400 feet from Collard Lake. | nt ervenors
propose to construct a residence on the subject property and

to serve that residence with water from the district's
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system and an on-site septic sewage di sposal system!1

After considering intervenors' application at severa
meeti ngs, on August 5, 1991, the district board of directors
issued an order denying intervenors' application, <citing
concerns about the inpacts of the proposed residential
devel opnent on the phosphorous levels of Collard Lake.
Record 630. Intervenors filed suit against the district in
state circuit court, challenging this denial. The case was
renoved to federal district court.

VWile intervenors' hookup application was pending
before the district, the board of directors considered and
held a public hearing on the adoption of a regulation
establishing permanent standards for the approval of water
hookups. On August 19, 1991, the board of directors adopted
Regul ation Two, establishing standards for obtaining a
hookup to the district's water system to serve property
within the Clear Lake watershed. Regul ation Two was

appealed to this Board. On May 1, 1992, we renmanded the

lin December 1990, the Environmental Quality Conmission (EQC) anended
OAR 340-41-270 to establish total phosphorous annual loading limts for
Clear Lake and Collard Lake. This rule also prohibits the issuance of
on-site sewage system construction/installation pernmits and favorable site
evaluation reports for on-site sewage systems wthin the Clear Lake
wat ershed "until a plan is submitted to and approved by the Departnent [of
Environnental Quality (DEQ] showing how [the] total phosphorous | oadi ngs
limtations required by [the rule] wll be achieved and nmintained."
OAR 340-41-270(5). No such plan has yet been submitted, by the county or
any other entity, or approved by DEQ However, intervenors and six or
seven ot her owners of property within the C ear Lake watershed had obtai ned
on-site sewage system construction/installation permts prior to EQC s
promul gati on of the aforedescribed rule. Accordingly, intervenors' ability
to use this on-site sewage systempernit is not affected by OAR 340-41-270.
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district's decision for failure to coordinate the adoption
of Regulation Two with the county, as required by Statew de

Pl anni ng Goal 2 (Land Use Planning). Adkins v. Heceta Water

District, O LUBA ___ (LUBA No. 91-139, My 1, 1992)

(AdKki ns) .

On May 13, 1992, the district's counsel, citing Adkins,
wote to intervenors that the district would vacate its
August 5, 1991 order denying intervenors' application.
Record 11. On May 26 and June 2, 1992, the board of
directors held public hearings on intervenors' application.
On June 8, 1992, the board of directors issued an order

approving the application. This appeal followed.?

MOTI ON TO DI SM SS

LUBA's review jurisdiction 1is I|limted to |ocal
governnment, special district and state agency "land use
deci sions." The district's decision is a "land wuse

decision" if it nmeets either (1) the statutory definition in
ORS 197.015(10); or (2) the signi ficant i mpact t est
established by City of Pendleton v. Kerns, 294 O 126,

133-34, 653 P2d 996 (1982). Billington v. Polk County, 299

2\ note that after this appeal was filed, the federal district court
i ssued a Final Judgnent of Dism ssal and Pernmanent Injunction in Wite v.
Heceta Water District, Case No. 91-816-TC (Septenber 11, 1992), of which we
take official notice. CEC 202(1). This judgnment orders the district to
grant intervenors a water hookup and permanently enjoins the district from
denying intervenors a water hookup. Because we determne, infra, that the
chal l enged decision is not a "land use decision" over which we have review
jurisdiction, we do not determ ne what effect the federal court's judgnent
woul d have on our review of the chall enged deci sion.
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O 471, 479, 703 P2d 232 (1985); City of Portland v.

Mul t nomah County, 19 Or LUBA 468, 471 (1990). | nt ervenors

contend the challenged decision nmeets neither the statutory
definition nor the significant inpact test.

A. Statutory Definition

ORS 197.015(10)(a) (A) provides that "land use decision"
i ncl udes:

"A final decision or determnation by a |ocal
governnment or special district that concerns the
adopti on, anmendnment or application of:

"(1) The [statew de planni ng] goals;
"(ii) A conprehensive plan provision;
"(iii) A land use regul ati on; or

“(iv) A new|and use regulationp.;"

Petitioner contends the challenged decision neets the
above quoted statutory definition because it concerns the
application of the statew de planning goals.3 Petitioner
argues that Adkins establishes that where a district and
county have not entered into a cooperative agreement, as is
the case here, under ORS 197.185(1), the statew de planning
goal s continue to apply to a district's actions.

I ntervenors contend their application for a water
hookup is sinply an application for service froma utility

provider, no different froma request for electric, natura

3petitioner does not contend the challenged decision concerns the

adoption, anendnment or application of a conprehensive plan provision or
| and use regul ation.
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gas or

their

"program affecting | and use,"”
Accordi ng
districts
t hey exercise planning duties or
| aw under

cooperative agreenent

gar bage service. I ntervenors argue district review

hookup application with regard to |and use issues

is neither "authorized by law' nor perfornmed as part

to intervenors, ORS 197.185(1) requires special

of

as required by ORS 197.185(1).

a

to apply the statew de planning goals only when

take actions authorized by

prograns affecting |and use, in accordance with a

as provided in ORS 197.185(2).

ORS 197. 185 provides in relevant part:

"(1)

"(2)

Speci al districts shal | exerci se their
pl anning duties, powers and responsibilities
and take actions that are authorized by | aw
with respect to prograns affecting |and use,
* * * in accordance wth |[the statew de
pl anni ng] goals * * *.

Each special district operating within the
boundaries of a county assigned coordinative
functions wunder ORS 197.190(1) * * * shall
enter into a cooperative agreenent with the
county * * *, Such agreenents shall include
a listing of the tasks which the special
district nmust conplete in order to bring its
pl ans or prograns into conpliance with the
goals, including a generalized tinme schedul e
showi ng when the tasks are estimted to be
conpleted and when the plans or prograns
which conply wth the goals are to be
adopt ed. I n addi ti on, a program to
coordinate the devel opnent of the plans and
programs of the district with other affected
units of |ocal governnment shall be included
in the agreenent. Such agreenents shall be
subject to review by the [Land Conservation
and Devel opnent Conm ssion]. * * *"

executed with the appropriate county,
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In Adkins, slip op at 10-11, we stated that where no
cooperative agreenent has been entered into by a district
and the applicable county, as is the case here, it is clear
t hat pursuant to ORS 197.185(1), the goals continue to apply

to a district's actions with respect to prograns affecting

| and use. 4 However, the district action challenged in
Adkins is quite different from that challenged in this
appeal . Wth regard to the district's adoption of

Regul ation Two, we stated in Adkins, slip op at 12:

"The district has adopted a system of standards
for obtaining approval for new water hookups and

increased use of existing water hookups. These
standards are designed to protect the water
quality of Clear Lake and wll significantly
af fect devel opnent activity within the Clear Lake
wat er shed. Therefore, the district's adoption of
Regul ation Two is an action with respect to a
program affecting |and use. [ T] he coordination
requi renent of Goal 2 applies to the chall enged
deci si on. Accordingly, the challenged decision
concerns the application of the goals and

therefore, is a 'land use decision' which this
Board has jurisdiction to review" (Enmphasi s

added; footnotes omtted.)

At the time the subject hookup application was filed
with the district, and at the time it was approved, the
district had not adopted any regulations or standards

governing the approval of hookups to its water system to

4As in Adkins, we do not determine whether, where a district enters into
a cooperative agreenent with the applicable county and LCDC approves that
agreenent pursuant to ORS 197.185(2), the district nmust still nmake
decisions with respect to prograns affecting land use in accordance with
t he goal s.
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achieve land use purposes.?> Additionally, there is no
di spute that intervenors' application for a residential
hookup is to provide water service to a use allowed under
t he acknowl edged county conprehensive plan and |and use
regul ati ons. We conclude that in the absence of an adopted
district program regulating the approval of water hookups
for land wuse purposes, a district action to approve an
i ndi vidual water hookup for a wuse consistent wth the
applicabl e acknowm edged county plan and | and use regul ation
is not an "action with respect to a program affecting |and

use. "6

S\WWe express no opinion regarding the dispute between the parties
concerning whether the district has the statutory authority to adopt any
such regul ati ons or standards.

bW note that even in the absence of an adopted district program
regul ating hookup approvals for |and use purposes, special district
deci sions demponstrating "a pattern or practice of delaying or stopping
i ssuance of permts, authorizations or approvals necessary for the
[division] of, or ~construction on, urban or urbanizable Iand" can
constitute a "noratoriunt’ subject to this Board's review under ORS 197.505
to 197.540.

Additionally, in Price v. Arch Cape Service District, __ O LUBA __
(LUBA No. 91-138, January 31, 1992), we reviewed a county service district
decision Iimting approval of water and sewer hookups within the district's
qgquasi -urban service area to one water and one sewer hookup per tax |ot, due
to concern over exceeding the capacity of the service district's
facilities. We concluded the service district's decision was an "action
with respect to a program affecting land use" under ORS 197.185(1), to
which the statewi de planning goals apply. Al though the basis for our
conclusion is not explicitly set out in the opinion, we acknow edged that

the regulation in question would severely limt land divisions and
devel opnent within the district that woul d otherw se be all owabl e under the
county's acknow edged conprehensive plan and |and use regul ations. In

contrast, the decision at issue in this appeal is nerely to provide service
for the devel opnent of one property, as allowed under the acknow edged
county plan and regul ati ons.
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Accordingly, the district is not required to apply the
statewi de planning goals to the challenged decision; and,
therefore, the challenged decision does not satisfy the
statutory definition of "land use decision."

B. Significant |npact Test

Petitioner argues there is anple evidence in the record
that the challenged decision wll result in "significant
bi ol ogical, economc and social inpacts to present and
future land uses in the Clear Lake watershed, which are
neither de mnims nor speculative in nature.” Petition for
Revi ew 12. According to petitioner, approving the subject
hookup will have the effect of accelerating eutrophication

of Clear Lake, increasing district water treatnment costs and

limting the uses of neighboring properties. Petitioner
cites evidence that "increased residential devel opnent
within this watershed will result in phosphorous | oading

into the | akes from both point and nonpoi nt sources, causing
eutrophication of the Clear Lake system"” Record 362.
Petitioner also argues the record shows that even a single
additional residence will have significant inpact on the
phosphor ous | oadi ng of Cl ear Lake.

I ntervenors contend nost of petitioner's argunment on
this point reflects scientific specul ation about the inpacts
of residential developnment in general around Clear Lake and
Col I ard Lake. Intervenors cite evidence that construction

and use of their proposed dwelling and septic tank system
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will have mnimal inpact on Collard Lake and Clear Lake.
Record 137, 408, 442-43. I ntervenors also point out that
t he county conprehensive plan and zoning allow a residence
on the subject property, and that the EQC noratorium
specifically allows the use of septic systens for which
permts were previously issued by DEQ According to
intervenors, the |l and use decisions regarding their property
have al ready been nmade by the county and DEQ and deci sions
approving water, electricity or other such services for the
property sinmply provide utilities to the property.

The Oregon Supreme Court's decisions in City of

Pendl eton v. Kerns, and Billington v. Polk County, supra,

enphasize that the inmpact of a decision not otherw se
subject to LUBA review under ORS 197.015(10) and 197.825(1)
must be qualitatively or quantitatively significant in order
for LUBA to have review jurisdiction. Additionally, there
must be both a denonstrated relationship between the
deci sion and t he expect ed I npact s, and evi dence
denmonstrating that the expected inpacts are likely to occur

as a result of the decision. Anderson Bros. v. City of

Portland, 18 Or LUBA 462, 471 (1989). Deci sions found by
this Board or the appellate courts to be in this category
i ncl ude decisions on street vacations, street inprovenents

and anendnments to local inprovenent districts. Fl owers .

Klamat h County, 17 Or LUBA 1078, 1088 (1989).

In this case, petitioner does not contend that the
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extension of water service to the subject property, of
itself, will have significant inpacts on |and use. Rat her
petitioner argues that construction of a dwelling on and
residential (including septic tank) wuse of intervenors'
property will have inpacts on the water quality of Clear and
Col | ard Lakes, district water treatnment and the use of other
properties in the Clear Lake watershed. Assum ng, for the
pur pose of argunent, that these inpacts are likely to occur
and constitute significant inpacts, petitioner's argunents
could provide a basis for determning that decisions
aut horizing residential use of the property are "significant
i npact test"” |and use decisions. However, those deci sions
have been or wll be made by the county. The chal | enged
decision by the district sinply authorizes the provision of
donestic water service to the subject property.’ We
therefore agree wth intervenors that the challenged
deci sion does not have significant inpact on present or
future | and uses.

Because the chall enged deci sion does not satisfy either

the statutory definition of or significant inpact test for a

7I't is possible petitioner may intend to argue that the challenged
decision indirectly has significant inpacts on future |and use because
residential use of the subject property is not possible unless the district
approves a hookup to its water system However, we note (1) petitioner
neither contends nor cites evidence that the property cannot be put to
residential use using another source of water, and (2) even if a hookup to
the district water system were essential to residential devel opnent of the
property, we do not believe that every utility or construction approval
that is part of the residential developnment process thereby beconmes a
significant inpact |and use decision.
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1 "land use decision,” the notion to dism ss is granted.

2 Thi s appeal is dism ssed.
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