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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

LESTER D. THATCHER

Petitioner,
LUBA No. 92-125
VS.
FI NAL OPI NI ON

CLACKAMAS COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

James H. Bean, Portland, filed the petition for review
and argued on behalf of petitioner. Wth him on the brief
was Lindsay, Hart, Neil & Weigler.

G oria Gardiner, Oregon City, filed the response brief
and argued on behal f of respondent.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 11/ 02/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a county hearings officer's decision
denying his application to change the zoning of a 48 acre
parcel from Farnf Forest, 10 acre mninmum |lot size (FF-10),
to Rural Residential Farm Forest, 5 acre mninum |ot size
( RRFF- 5).
FACTS

The subject parcel contains a farmresidence, barns and
several outbuildings.1? The subject parcel is designated
Rural on the Clackamas County Conprehensive Plan (plan) map.
Land to the east and south of the subject parcel is also
zoned FF-10. Land to the west and north of the subject
property is zoned RRFF-5.

In 1988, petitioner applied to the county to change the

zoning of the 52 acre parent parcel of the subject parcel

from FF-10 to RRFF-5. The county denied petitioner's
application. In 1990, petitioner applied for, and the
county approved, a lot line adjustnment and flexible |ot size

partition allowing the creation of three small parcels (each

1.15 to 1.25 acres in size) in the northwest corner of the

1The parcel is conprised of tw tax |ots. The southern tax | ot
(approxi mately 36 acres) is subject to the county's Historic Landmark (HL)
overlay district, due to the presence of a historic farm The HL overlay
designation for this tax lot is not proposed to be changed. Record 109.
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parent parcel, as well as the 48 acre subject parcel.?
Record 109.

On June 28, 1991, petitioner filed an application to
change the zoning of the subject 48 acre parcel from FF-10
to RRFF-5. After a public hearing, the hearings officer
deni ed petitioner's application. This appeal followed.

FI RST AND SECOND ASSI GNMENTS OF ERROR

ZDO 1202.01(A) requires a zone change to be consi stent
with the plan. Plan Rural Policy 13 provides in rel evant
part:

"The [RRFF-5 and FF-10] zoning districts maintain
the character of Rural areas and inplenent the
goals and policies of this Plan for residential
uses in Rural areas; these zoning districts * * *
should be applied in Rural areas. These zones
shal | be applied as foll ows:

"% * * * %

"[2.] A five-acre zone shall be applied when al
the following criteria are net:

a. Parcels are generally five acres.

", * *x % %"

The challenged decision denies the zone change

2Under Cl ackamas County Zoni ng and Devel opnent Ordi nance
(ZDO) 1014.04(B) (Flexible Lot Size Developnents), land divisions my
create lots or parcels smaller than the mininum|lot size permtted by the
applicable zoning district if, anpng other things, the average area per
dwelling is consistent with the requirenments of the zoning district.
However, we note that on Decenmber 12, 1990, the county added a provision to
ZDO 1014.04(B)(3) stating that flexible lot size developnments are not
allowed in the FF-10 zone. Ni edermeyer v. Clackamas County, O LUBA
__ (LUBA Nos. 92-065 and 92-089, June 23, 1992), slip op 4.
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application for failure to conply with Rural Policy 13.2(a)
and ZDO 1202.01(A). The decision finds:

"In looking at I|ot sizes of all the property
within the confines of the contiguous FF-10 zoned
land (approximately 3 1/2 mles), 58.8% are five
acres or less in size. This * * * denonstrates an
overall change in size downward since 1988 of
about 8%. However, this ratio of about 60/40

cannot be considered to be 'Generally' an area of
five acres or less in size.

"k X *x * *

"Based upon the above findings [and] prior
decisions in this general area, and * * * even
t hough sonme smaller parcelization has occurred in
the 3 1/2 mle area surrounding this subject
property, there has not been a 'significant'
nunber of zone changes or [amount of] smaller
parcelization to justify this zone change request.
Further, * * * the word 'Generally' as it is
applied to this matter neans nmore than a sinple
maj ority, but rather means that a preponderance of
the parcels in the affected [area] should be 5
acres or less in size. A legislative definition
to lend clarity to the word 'Generally' is sorely
needed, as well as a limt to the area that can be
considered."” Record 2-3.

Petitioner challenges the county's interpretation of
Rur al Policy 13.2(a). Petitioner disagrees wth the
county's choice of the area to be considered in applying
Rural Policy 13.2(a), and with the county's interpretation
of "generally."

A. Area Consi dered

During the proceedings | eading to acknow edgnent of the
county's plan and Jland wuse regulations by the Land

Conservation and Devel opment Comm ssion under ORS 197. 251,
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an area approximately 3 1/2 mles in length, which included
t he subject parcel, was considered as one resource goal
"exception" area. Thi s exception area was designated Rura
and was zoned FF-10. There is no dispute that this is the
area referred to in the challenged decision as the
"contiguous FF-10 zoned land" and the "3 1/2 mle area
surroundi ng the subject property,” which the county finds
not to be conposed of parcels generally five acres or |ess
and upon which the county based its determ nation of
nonconpliance with Rural Policy 13.2(a).

Petitioner argues that the county's use of the entire
31/2 mle long area zoned FF-10 during the |egislative
rezoning |eading to acknow edgnent to determ ne conpliance
of the proposed zone change with Rural Policy 13.2(a) is
"unreasonable, arbitrary and irrational." Petition for
Revi ew 14. Petitioner argues that because "general" s
defined in Black's Law Dictionary as relating "to the whole

kind, class or order," the county should have considered the
nunmerous smaller RRFF-5 zoned parcels adjacent to the
subj ect parcel. Petitioner also contends the county should
have limted the FF-10 zoned area considered to that portion
of the FF-10 zoned area east of Beavercreek Road, where npst
of the smaller parcels are | ocated. Petitioner also argues
the county's use of the entire FF-10 zoned area to determ ne

conpliance with Rural Policy 13.2(a) is in error because the

county used different "areas" to determ ne conpliance with
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Rural Policy 13.2(b)-(d).3

The county argues that the area it used to determ ne
conpliance of the proposed zone change wth Rural
Policy 13.2(a) was reasonable. The county points out the
record shows the same area was used in review ng
petitioner's 1988 zone change request and another recent
request to change the zoning of a parcel in the sanme FF-10
zoned area. The county also argues that the challenged
deci sion does not indicate the county used a different area
in determning conpliance with Rural Policy 13.2(b)-(d).

We must defer to a |ocal governnent's interpretation of
its own plan or code, so long as the proffered

interpretation is not "clearly contrary to the enacted

| anguage,” or inconsistent with express |anguage of the
ordi nance or its apparent purpose or policy." Clark v.
Jackson County, 313 Or 508, 514-15, = P2d ___ (1992). The

county's interpretation of Rural Policy 13.2(a) to require

consideration of the entire FF-10 zoned area that i ncludes

3Rural Policy 13.2 provides in relevant part:

"A five-acre zone shall be applied when all the follow ng
criteria are met:

"(b) The area is affected by devel oprment.

"(c) There are no serious natural hazards and the topography
and soils are suitable for devel opnent.

"(d) Areas are easily accessible to a Rural Center or
i ncorporated city." (Enphasis added.)
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t he subject parcel, and that was the subject of the county's

prior | egislative zone change proceeding during the
acknowl edgnent process, is not "clearly contrary" to the
terms of, or "inconsistent with the express |anguage" or
"appar ent pur pose or policy" of , Rur al Policy 13. 2.

Therefore, the county's interpretation provides no basis for
reversal or remand.4

Thi s subassi gnnent of error is denied.

B. I nterpretation of "Generally"

The chal | enged deci sion states that an area where 58. 8%
of the parcels are five acres or less in size is not an area
where parcels are "generally" five acres or less in size
Petitioner argues the county's interpretation of "generally"
is arbitrary and irrational. Petitioner points out the
Oregon Supreme Court has held that "primarily" neans
""chiefly' or '"principally' but that it does not necessarily

mean 'over 50 percent.'" I ndustrial Refrigeration and

Equi pment Co. v. State Tax Conmm ssion, 242 O 217, 220, 408

P2d 937 (1965). Petitioner argues that "generally" is |ess
restrictive than "primarily."

Nei t her the plan nor the ZDO defines "generally." In

4The decision states that "findings could be made in support of the
remaining three criteria set forth in [Rural] Policy 13.2 of the Plan."
Record 3. W agree with the county that the decision does not indicate
what "areas" the county considers relevant in determ ning conpliance with
Rural Policy 13.2(b)-(d). However, we note there is no inherent reason why
the "area" considered to determne conpliance with each of the four
criteria set out in Rural Policy 13.2 nust be the sane.
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t he absence of any definition or evidence of a contrary
| egislative intent, the word "generally" nust be construed
in accordance with its plain and ordinary neaning. Sarti V.

City of Lake Oswego, 106 O App 594, 597, 809 P2d 701

(1991); datsop County v. Mirgan, 19 O App 173, 176, 526

P2d 1393 (1974). "Generally" is defined as:
"* * * as a whole: «collectively; * * * wth
respect to all: universally; in a reasonably
i nclusive manner: in disregard of specific
instances and with regard to an overall picture
* * * on the whole: as a rule.” Websters Third

New I nternational Dictionary 945 (1981).

The above quoted definition is open ended and does not
provide a clear basis for determning the percentage of
parcels that nust be five acres or less in size to satisfy
Rural Policy 13.2(a).

As explained earlier in this opinion, when a |ocal
governnment interprets its own code, we nust defer to that
interpretation so long as it is not inconsistent with the
express terms of the code or its "apparent purpose or

policy." Clark v. Jackson County, supra. However, it is

the county which, in the first instance, should interpret

its own enactnent. Fifth Avenue Corp. v. Washington Co.

282 Or 591, 599, 581 P2d 50 (1984); J.C. Reeves Corp. V.

Cl ackanas County, O LUBA _ (LUBA No. 91-072

November 20, 1991), slip op 10-11, aff'd 111 O App 452
(1992); Mental Health Division v. Lake County, 17 O LUBA

1165, 1176 (1989). Here the challenged decision sinply

Page 8



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o »A W N B O © 0O N O OO M W N B O

states that a total of 58.8% (or possibly even 60% of the
parcels in the relevant area being five acres or |ess does
not satisfy the requirement of Rural Policy 13.2(a) that
"parcels are generally five acres.” The deci sion does not
interpret what Rural Policy 13.2(a) does require, and its
meaning is not clear to us. Wthout an explanation fromthe
county of what Rural Policy 13.2(a) requires, and of the
basis for its interpretation, we cannot determ ne whether
t he chal | enged deci si on IS consi st ent W th Rur al
Policy 13.2(a).

Thi s subassi gnnent of error is sustained.

The first and second assignnments of error are
sustained, in part.
THI RD ASSI GNMENT OF ERROR

The challenged decision includes a statenent that
"there has not been a 'significant' nunber of zone changes
or [amount of] smaller parcelization to justify this zone
change request."” Record 3. Petitioner argues there is no
| egal requirenent that there have been a significant change
in the relevant area in order to approve the proposed zone
change. Petitioner also argues the evidence in the record
denonstrates that there has been a significant anmount of
parcelization and devel opnent in the area surrounding the
subj ect parcel

The parties do not identify any provision in the county

plan or ZDO requiring the subject zone change application to
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be supported by a determnation that there has been a
"significant nunmber of" zone changes or |and divisions
within the relevant area over sonme period of tinme.> 1In the
absence of such an approval st andard, the findings
chal | enged under this assignment of error do not provide a
basis for denying petitioner's zone change application.
Where findings are not essential to the chall enged deci sion,
it is not necessary for us to determ ne whether those

findings are supported by substantial evidence in the

record. Schatz v. City of Jacksonville, 21 O LUBA 149,

163-64 (1991); Moorefield v. City of Corvallis, 18 O LUBA

95, 119 (1989).

The third assignnment of error is denied.
FOURTH ASSI GNMENT OF ERROR

For the nost part, this assignnment of error repeats
argunments addressed under the third assignnent of error,
supra, that the county inproperly required petitioner to
denonstrate "significant” or “"substantial" changes had

occurred in the area of the subject parcel. However, we

SAt oral argunent, the county pointed out ZDO 1303.13(A) provides that
if an application for an adnmnistrative action is denied, as was
petitioner's 1988 application for a zone change for the 52 acre parent
parcel of the subject parcel, the applicant may refile the sane or
substantially simlar application if the planning director finds that one
of three listed criteriais net. All three criteria refer to certain types
of "changes" or "substantial changes" in the plan, ZDO, subject property,
adj acent property or surroundi ng area. However, the challenged decision
does not nention ZDO 1303.13(A), and we do not understand the decision to
refuse to consider petitioner's application due to nonconpliance wth
ZDO 1303. 13(A) .
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al so understand petitioner to argue that the county
generally applied a higher burden of proof than is required
under the plan and ZDO.

It is well established that the applicant for a zone
change has the burden of establishing conpliance of the
proposed zone change with the applicable approval standards.

Sunnysi de Nei ghborhood v. Clackamas Co. Comm , 280 Or 3, 18,

569 P2d 1063 (1977); Hess v. City of Portland, O LUBA

~ (LUBA No. 92-051, June 17, 1992), slip op 3; see Forest

Park Estate v. Miltnonmah County, supra, 20 O LUBA at 341

We see nothing in the challenged decision indicating the
county applied an incorrect burden of proof.
The fourth assignment of error is denied.

The county's decision is remanded.
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