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OREGON DEPARTMENT OF TRANSPORATION 
REVISED Proposed Overall DBE Goal FFY 2015 – 2016 

FHWA-Funded Contracting 
 
SUMMARY:  

The Oregon Department of Transportation (ODOT) proposes an overall Disadvantaged Business 
Enterprise (DBE) goal for its Federal Highway Administration (FHWA) funded contracting of 
13.1% for Federal Fiscal Years 2015 through 2016.  The overall goal is based on demonstrable 
evidence of the availability of ready, willing, and able DBEs relative to all businesses currently 
ready, willing, and able to participate on ODOT’s USDOT-assisted contracts.  ODOT estimates 
7.9% of the overall goal can be achieved through race- and gender-neutral (RN) participation on 
ODOT projects, and the remaining 5.2% of the overall goal will need to be met through the use 
of race- and gender-conscious (RC) contract goals.  
 

Overall DBE Goal FFY 2015 - 2016 13.1% 
 RN Portion 7.9%  
 RC Portion 5.2% 

 
ODOT proposes to meet the race- and gender-conscious portion of the overall goal through the 
setting of DBE contract goals on select construction and architecture and engineering and 
related services (A&E) contracts.  ODOT will set contract goals only for those groups 
determined eligible under the agency’s current, USDOT-approved DBE program waiver of the 
requirements in 49 CFR 26.45(h), as long as the waiver remains in effect. ODOT intends to 
initiate a request for a modified waiver in March 2015, and upon USDOT-approval, ODOT will 
set contract goals according to the modified waiver. 
 
Currently, ODOT’s 2013 – 2015 DBE Program Waiver permits those DBE presumptive groups 
that experienced substantial underutilization during ODOT’s 2011 Disparity Study Update 
Report period to meet contract goals as follows: 
 

Construction Contracting – Race-conscious contract goals apply to:  
• (Black) African American-owned DBE firms, and  
• Subcontinent Asian American-owned DBE firms  
 
A&E Contracting – Race- and gender-conscious contract goals apply to: 
• (Black) African American-owned DBE firms,  
• Subcontinent Asian American-owned DBE firms,  
• Native American-owned DBE firms,  
• Hispanic American-owned DBE firms, and  
• Non-minority women-owned DBE firms  
 

All participation by DBEs other than those groups listed above, and all DBE participation not 
used to meet contract goals will be considered race- and gender-neutral participation. ODOT 
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expects the majority of the overall goal to be met through participation on construction 
contracts and another substantial portion on A&E contracts. Historically, within these two 
business categories, approximately 80% of FHWA-funding is spent in construction and the other 
20% in A&E contracting. ODOT expects future DBE participation across these business 
categories to be roughly commensurate with these percentages. 

BACKGROUND: 

In setting the overall annual goal for ODOT, the USDOT requires that the goal setting process 
begin with a base figure for the relative availability of DBEs.  The overall goal must be based on 
demonstrable evidence of the availability of ready, willing, and able DBEs relative to all 
businesses ready, willing, and able to participate on USDOT-assisted contracts.  In particular, 
recipients must follow the USDOT’s two-step methodology for goal setting to determine the 
level of DBE participation they expect absent the effects of discrimination:  

• Step 1 – Compute the base figure using data from one of the of the following 
options set out in 49 CFR 26.45(c)  to determine relative availability: (1) DBE 
directories and census reports, (2) bidders list, (3) disparity study, (4) the goal of 
another DOT, or (5) other alternatives. 

• Step 2 – Adjust the base figure to make it as precise as possible utilizing the 
guidelines established in 49 CFR Part 26.45 and the Tips for Goal-Setting published 
by the USDOT’s Office of Small and Disadvantaged Business Utilization. 

In establishing this goal, ODOT is also required to do the following:  

• Provide for public participation in the establishment of the overall goal; 
• Specify the relevant market area used for the calculation;  
• Project the portions of the overall goal it expects to be met through race- neutral 

and race-conscious measures, respectively (see 49 CFR Part 26.51). 

On March 31 2014, ODOT proposed an annual DBE goal for FFY 2014 – 2016 of 12.29% with a 
race-neutral and race-conscious breakout of 9.61% and 2.68% respectively.   In calculating the 
base figure, ODOT proposed to average certified DBE availability with “potential” DBE 
availability based on state minority- and women-owned business certification numbers (MBEs 
and WBEs). Finding averaging certified with potential DBEs to be too arbitrary a method to take 
into account potential DBEs, this methodology was not approved by FHWA.  FHWA and ODOT 
exchanged comments, questions and responses regarding the proposed goal on May 21, 
October 16, and October 27, 2014 and met by conference call on December 10, 2014 to discuss 
the proposed goal. Per FHWA guidance, ODOT revised and resubmitted its goal calculation in 
February 2015, taking into account potential DBEs by estimating the rate by which DBE 
certifications will change during the goal period. However, in March 2015 FHWA expressed 
concerns that the estimated rate of change took into account a larger pool of certified DBEs 
than those considered available according to ODOT’s 2013 Availability Update Report. ODOT 
has therefore revised the goal calculation report and proposes the methodology set out below. 
The calculation takes into account the full percentage of potential DBEs considered available in 
ODOT’s 2013 Availability Update Report.   
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GOAL SETTING METHODOLOGY: 

A. DBE AVAILABILITY: STEP 1 – DETERMINATION OF BASE FIGURE – 49 CFR 26.45(C)(3) 

Method Selected – Sources of Data:   After considering the options under 49 CFR 26.45(c), 
ODOT determined it would use options (3) to determine DBE relative availability. Option (3) 
provides that a recipient may use a percentage figure derived from a valid, applicable disparity 
study to determine the base figure of DBE relative availability. The source of ODOT’s proposed 
base figure is derived from the relative DBE availability calculated by disparity study 
consultants, MGT of America, Inc. in a 2013 Availability Update report, which provides a limited 
update to ODOT’s 2011 Disparity Study Update report.1    

In 2011, ODOT contracted with MGT to provide a 2011 Disparity Study Update report on DBE, 
minority-owned, and women-owned business availability, utilization, and disparity in ODOT 
contracting data. In 2013, ODOT reengaged MGT of America on a very limited basis to provide a 
2013 Availability Update on DBE and minority and women-owned businesses in the primary 
business categories that receive FHWA funding: highway construction and architecture and 
engineering and related services.2 With respect to data used from the 2013 Availability Update 
report, this revised goal calculation relies upon the Certified plus Potential DBE data shown in 
Exhibit 2-11, Comparison of DBE and Potential DBE Firms by Business Category (p. 2-14) and 
Appendices A through C. 

For the 2013 Availability Update, MGT analyzed the following sources of data: (1) From ODOT 
Office of Civil Rights: construction prime and subcontract award information, prime and sub-
bidders lists, and architecture and engineering subcontractor information; and (2) From the 
ODOT Purchasing and Contract Management System database: architecture and engineering 
prime contractor and bidder information. MGT also collected a list of firms currently certified as 
DBE, Minority-owned Business Enterprise (MBE), and Women-owned Business Enterprise 
(WBE) by the Oregon Office of Minority, Women, and Emerging Small Business (OMWESB). 
Section 2.4 of the 2013 Availability Update includes a more detailed description of MGT’s data 
collection and management processes (p. 2-3). See also, section 4.4 of the 2011 Disparity Study 
Update (p. 4-4). 

For purposes of the 2013 Availability Update by MGT, potential DBEs are those vendors in the 
ODOT-provided vendor data import file and the OMWESB certification list that were certified as 
MBE or WBE, were not already certified as DBE, and were not otherwise identified as 
unavailable. Unavailable firms include firms that were identified by ODOT as having gone out of 
business, being ineligible to participate in Oregon public contracts, or being ineligible for 
certification in the DBE program. Examples of ineligible firms include contractors on the BOLI 
list of ineligible contractors and recently de-certified firms.  See the appendices of the 2013 
Availability Update report for a complete listing of Availability Details, Potential DBEs, and 
Certified DBEs shown by business name for ODOT’s construction and A&E business categories. 

1 ODOT’s disparity and availability reports are posted on the DBE Program webpage, available at:  
http://www.oregon.gov/ODOT/CS/CIVILRIGHTS/Pages/dbe_disp_avail_stud.aspx, last visited March 26, 2015. 
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Relevant Market Area in Primary Business Categories: The relevant market area was 
determined to be Oregon and the Portland Metropolitan Statistical Area (MSA), which includes 
Clark and Skamania counties in Washington State. This determination is based upon the market 
area analysis in Section 2.5 of the 2013 Availability Update, which is based on the analysis 
included in Section 4.5 (p. 4-7) and the expenditure information in Exhibit 4-0 (p. 4-6), Exhibit 4-
2 (p. 4-11), and Exhibit 4-11 (p. 4-25) of the 2011 Disparity Study Update.  Overall, the 2011 
Update shows ODOT expends a substantial majority of contracting dollars within the State of 
Oregon (and Portland MSA), particularly in the Construction (95.85%) and A&E (92.43%) 
contracting business categories. According to Exhibits, 4-0, 4-2 and 4-11 of the 2011 Update, at 
93.3%, ODOT expends the majority of its prime contract dollars in these two primary business 
categories.  The percentage of construction and A&E spending during 2011 Update report 
period was calculated as follows:  

• $1,349,447,308 construction + $343,930,706 A&E = $1,693,378,014 Primary Business 
Category  

• $1,693,378,014 Primary Business Category / $1,814,214,817 Total Contracting = 93.3% 

ODOT expects the percentage of future spending in these business categories to remain fairly 
consistent with past spending levels. 

Base Figure Calculation:   
 
1. Availability: In calculating the Step-1 Base Figure, ODOT uses the certified plus potential 

DBE availability from the 2013 Availability Update report identified by prime- and sub-
contractor levels of participation in the Construction Contracting and A&E Contracting 
business categories. See Exhibit 2-11 in the 2013 Update (p. 2-14).   Table 1 below 
summarizes the certified plus potential DBE availability. 

 
TABLE 1:  

Certified + Potential DBE Availability 
 Level Construction  A&E  
Prime 10.0% 25.8% 
Sub 20.0% 27.0% 

 
2. Weighting by Contractor Participation Level: Next, the certified plus potential DBE 

availability figures in each business category are weighted by prime- and sub-contractor 
levels of participation. The percentages for calculating weight by contractor levels are based 
on historical prime- and sub-contractor-retained award data from the 2011 Disparity Study 
Update report.   
 
Prime-retained dollars were determined by subtracting the amount awarded to 
subcontractors from the amount awarded to primes (Prime Award $ - Sub Award $ = Prime-
retained $).  The prime participation percentage was then calculated by dividing the prime-
retained dollars figure by the total amount awarded to primes in each business category 
(Prime-retained $ / Prime Award $ = Prime Participation %).  The subcontractor percentages 
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were determined by subtracting the prime percentages from 100 percent   (100% - Prime % 
= Sub %). See ODOT’s 2011 Disparity Study Update for the following supporting data:  

 Construction Contractors: Exhibit 4-3 (p. 4-13) shows $1,293,443,968 in prime 
contractor awards, and Exhibit 5-1 (p. 5-3) shows $546,163,865 in subcontractor 
awards. Thus,  

- Prime Awards $1,293,443,968 – Sub Awards $546,163,865 = Prime-retained 
Dollars $747,280,103;  

- Prime-retained Dollars $747,280,103 / Total Prime Awards $1,293,443,968 = 
57.77% Prime Participation; and  

- 100% - 57.77% = 42.23% Subcontractor Participation. 

 A&E Contractors: Exhibit 4-12 (p. 4-26) shows $317,887,311 A&E prime contractor 
awards, and Exhibit 5-16 (p. 5-20) shows $42,609,592 A&E subcontractor awards.  Thus,  

- Prime Awards $317,887,311 – Sub Awards $42,609,592  = Prime-retained Dollars 
$275,277,719; 

- Prime-retained Dollars $275,277,719 / Total Prime Awards $317,887,311 = 
86.60% Prime Participation; and  

- 100% - 86.60% = 13.40% Subcontractor Participation. 
 
Over the FFY 2015 – 2016 goal period, ODOT anticipates prime- and sub-contractor 
participation levels to remain consistent with past participation levels during the 2011 
Update period. The formula for weighting by contractor participation levels is:  

 [(DBE Prime Availability) x (Percent of Prime-retained dollars)] + [(DBE Sub 
Availability) x (Percent of Sub dollars)] = DBE Availability  

Table 2 below shows DBE availability (certified plus potential) weighted by contactor 
participation levels in the Construction and A&E business categories. 

  
TABLE 2:  

DBE Availability by Business Category  
Weighted by Contractor Participation Level* 

 Level Construction A&E 
Prime 10.0% x 57.8% = 5.8% 25.8% x 86.6% = 22.3% 
Sub 20.0% x 42.2% = 8.4% 27.0% x 13.4% = 3.6% 

DBE Availability    14.2%         26.0% 
*Formula: [(DBE Prime Availability) x (Percent of Prime-retained dollars)] + [(DBE Sub Availability) x 
(Percent of Sub dollars)] = DBE Availability 

3. Weighting by Business Category: Finally, to arrive at the Step-1 Base Figure, the DBE 
Availability is further refined by weighting it by the relative percentage of dollars spent in 
each primary business category in the relevant market area. The percentages for calculating 
weight by business category are based on historical spending data as shown in the 2011 
Disparity Study Update. Exhibit 4-3 shows $1,293,443,968 in construction spending and 
Exhibit 4-12 shows $317,887,311 in A&E spending, for a total of $1,611,331,279 spending in 

 
Oregon DOT – Office of Civil Rights   
Proposed Overall DBE Goal FFY 2015 - 2016                    Revised March 2015  



       6  

ODOT’s primary business categories (pp. 4-13 and 4-26). Construction represents 80.3% of 
spending, while A&E represents 19.7%. The percentage of spending in each primary 
business category is calculated as follows:  

- Construction $1,293,443,968/Total $1,611,331,279 = 80.3%, and  
- A&E $317,887,311/Total $1,611,331,279 = 19.7%. 

ODOT anticipates spending by business category to be similar over the FFY 2015 - 2016 goal 
period. Table 3 below shows the total of DBE availability weighted by the percent of 
spending in each business category.   

TABLE 3:  
Total DBE Availability Weighted by Business Category* 

Business 
Category 

DBE 
Availability 

Business 
Category 
Spending 
Weight 

Weighted 
DBE Availability 

Construction 14.2% 80.3% 11.4% 
A&E 26.0% 19.7% 5.1% 

      Total DBE Availability  16.5% 
*Formula: [(DBE Availability Construction x Percent Spent in Construction) + (DBE 
Availability A&E x Percent Spent in A&E)] = Total DBE Availability 

Step-1 Base Figure = 16.5% 

B. STEP 2 – ADJUSTMENTS TO BASE FIGURE – 49 CFR 26.45(D) 

The regulations require that after the base figure is calculated, ODOT must consider available 
evidence to determine whether the figure should be adjusted higher or lower than the base 
figure. In determining whether to adjust the base figure, ODOT considered past DBE 
participation for the last five federal fiscal years, any available and relevant disparity studies (to 
the extent that they are not accounted for in the base figure), projected federal aid project 
levels, certification volume, and financial barriers affecting DBEs. 

Median Past Participation:  ODOT researched the DBE participation levels on federal-aid 
contracts executed in the last five federal fiscal years to determine median past participation. 
This data is taken from the DBE Commitments/Awards section in ODOT’s annual Uniform 
Report of DBE Commitments/Awards and Payments submitted to FHWA.   

Overall DBE Participation – Last 5 Years 
2010 9.6% 
2011 15.1% 
2012 10.4% 
2013 9.0% 
2014 8.7% 

Median 9.6% 
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Because the Base Figure calculated in Step-1 (16.5%) is significantly higher than the five-year 
median past participation figure (9.6%), ODOT proposes a Step-2 adjustment to the Step-1 base 
figure based on past participation levels.  According to the USDOT Tips for Goal Setting, this is 
determined by averaging the Step-1 Base Figure with the five-year median past participation 
figure as follows:  

Base Goal calculated in Step 1 + Median achievement past 5 years  
                                                  =   Goal 
                                              Divide by 2 

Thus, the Step-1 Base Figure of 16.5% is averaged with the five-year median past participation 
figure of 9.6% as follows:   

(16.5% + 9.6%) / 2 = 13.1% Goal 

Other DOT Disparity Studies: ODOT acknowledges that Idaho Transportation Department (IDT) 
completed a disparity study in 20133, and both Washington State Department of 
Transportation (WSDOT)4 and California Department of Transportation (CalTrans)5 each 
completed a disparity study in 2012.  However, in light of the directly relevant ODOT 2011 
Disparity Study Update and 2013 Availability Update, the agency declines to make any 
adjustment to the goal based on these other DOT disparity studies.   

City of Portland Disparity Study: As part of the agency’s FFY 2013 overall goal calculation, 
ODOT reviewed and considered the City of Portland’s 2009 Disparity Study. This consideration 
likewise applies to this 2014 – 2016 DBE goal calculation.  The Portland study found disparities 
in construction contracting with the City and the Portland Development Commission.  It found 
that City programs that encouraged MBE and WBE utilization were generally successful, but 
there were disparities in contracting when no race- or gender-conscious measures were in 
place. The study provided statistical data and findings that access to credit, financing, and other 
barriers affect MBE and WBE business opportunities, which impacts business growth and 
capacity.  Although Portland is in ODOT’s relevant market area and there is likely cross-over in 
DBE firm availability in both construction and A&E contracting, ODOT’s contracting 
opportunities are primarily in horizontal construction, while Portland’s contracting 
opportunities include more vertical construction, which could impact the availability analysis.  
Furthermore, DBEs that work on FHWA-funded projects for the City of Portland are also 
accounted for in ODOT’s 2011 and 2013 disparity and availability update reports. Thus, it would 
be difficult to quantify how Portland’s study findings should affect ODOT’s DBE goal. Therefore, 
ODOT will not make an adjustment to this DBE goal on the basis of Portland’s study. 

Projected Federal Aid Share Projects for FFYs 2014 – 2016:  To project the value of projects 
during the FFYs 2014 – 2016 period, ODOT’s Program and Funding Services Unit collated data 
from ODOT’s Final 2012 - 2015 Statewide Transportation Improvement Program (STIP) and the 
Draft STIP 2015 – 2018 documentation. ODOT forecasts FHWA-funded costs totaling 

3 ITD, 2013 Disparity Study, available at: http://itd.idaho.gov/civil/disparity2013.htm, last visited, March 30, 2014.     
4 WSDOT, 2012 Disparity Study, available at: http://www.wsdot.wa.gov/EqualOpportunity/DisparityStudy/default.htm, last 
visited, February 10, 2015. 
5 CalTrans, 2012 Disparity Study, available at: http://www.dot.ca.gov/hq/bep/disparity_study.htm, last visited, March 30, 2014. 
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$596,596,265 for 2014 and 2015. For 2016, ODOT estimates total project costs of 
$335,100,000, with the majority of those costs being FHWA-funded. (Note: These are estimated 
“costs” not estimated contracting values, and include costs to the agency and/or local 
government.) No Step-2 adjustment will be made based on funding levels or funding type. 

Project Location: The location of future projects was also taken into consideration.  ODOT is 
divided in five regions. Regions 1, 2 and 3 are geographically within the western half of the 
state, from the Cascade Range to the Pacific Ocean and from the Oregon-Washington border in 
the north to the Oregon-California border in the south (see, Map 1 below).  

 
Map 1:  

ODOT Regions 

 

The majority of projects forecasted in the STIP are located within ODOT’s Region 1 or 2, with a 
moderate number in Region 3, and fewer projects in Regions 4 and 5 (see, Map 2, below).  The 
majority of DBEs available are also located in the same geographic areas where the majority of 
projects are located (see and compare, Map 3 to Map 2, below). Based on this information, any 
adjustment to the overall goal would not be based on project location. 

Map 2: ODOT Projects in Design Phase* 

 
* Data as of March 2014. Graphic from the Oregon Project Tracking map available at: 
https://gis.odot.state.or.us/OPT/. It displays how and where transportation funds are 
spent. The projects listed are part of the STIP. Most state-managed projects are shown, 
but OTIA III Bridge Program projects, emergency repairs, and city and county managed 
projects (which are also concentrated in Regions 1, 2, and 3), are not included at this 
time.  
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Map 3: DBE Availability** 

 
** Data as of January 2013. Graphic from Gov’s Office of Econ. & Bus. Equity, 2012 Annual 
Report, pg. 16, availble at: http://www.oregon.gov/gov/MWESB/docs/2012_Annual_Report.pdf. 

Capacity: With respect to contractors, suppliers and service providers, the capacity is clearly 
there for them to participate in a meaningful manner. Gross receipt information supplied by 
most commonly utilized DBE firms during a 2009 capacity study shows that DBEs have the 
capacity to perform a proportionate amount of the projected work.6   

DBE Certification Volume:  On June 20, 2012, the total number of certified DBE firms in Oregon 
was 540. On March 30, 2014, the total number of certified DBE firms was 541. And as of 
February 17, 2015 there are 597 firms certified as DBEs in Oregon.7 For the last few years, there 
have been only minor fluctuations up and down in all types of DBE certification, with a modest 
rise in the number of certifications in the last year.  Because the Step-1 calculation in Section A 
of this report already accounts for potential DBEs in ODOT’s relevant market, this FFY 2015 - 
2016 goal will not be further adjusted based on certification volume.  

Access to Credit, Financing, and Other Barriers: During the previous fiscal year, there were no 
formal complaints, claims, or lawsuits filed with ODOT Office of Civil Rights alleging 
discrimination or disparity in bonding or financing.  The ODOT 2011 Disparity Study Update 
provided anecdotal information indicating that access to credit, financing, and bonding capacity 
are barriers that affect the ability of DBEs to form, grow, and compete. The City of Portland 
2009 Disparity Study also included statistical data that shows disparity in access to credit and 
financing and provides analysis that indicates this disparity negatively impacts minority-owned 
firms. Yet, it is difficult to quantify how the findings in either disparity study should affect 

6 Mason Tillman Associates, State of Oregon Department of Transportation Contracting Capacity Analysis--Region 1, June 2009, 
p. 1-2. 
7 Note: The total number of certified DBEs is not the same figure used to calculate certified DBE availability for ODOT 
transportation contracting in Step-1. Certified DBE availability also takes into account a firm’s types of work and location within 
the relevant market area. 
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ODOT’s overall DBE goal. Thus, the FHWA-approved FFY 2013 was not adjusted, nor will the FFY 
2015 - 2016 goal be adjusted based on access to credit and financing and other barriers to DBEs 
doing business with ODOT.  

As an alternative to making any further Step-2 adjustments, ODOT will continue to actively 
pursue supportive service options that assist DBEs and other small businesses gain access to 
financing and build bonding capacity. To support small businesses who are seeking state and 
local transportation constructing opportunities, ODOT is partnering with the USDOT – 
Northwest Small Business Transportation Resource Center (SBTRC), the Governor’s office, local 
public agencies, prime contractors and the Oregon Association of Minority Entrepreneurs in 
bringing both a Short Term Lending Program and a Bonding Education Program to Oregon. 
ODOT worked with the Northwest SBTRC and stakeholders to bring the Bonding Education 
Program to Portland in October 2012 and to Salem in October 2013, and is working with them 
again to bring a follow-up Bonding Education Program workshop to Portland in 2015. 
 
FFY 2015 - 2016 Goal Determination:  Taking the above information into consideration, ODOT 
has established a 13.1% DBE Goal for FFY 2015 - 2016. The goal is based on current availability 
of ready, willing, and able DBEs, including potential DBEs, as calculated in Step-1 above, with a 
downward Step-2 adjustment based on median past participation levels from the last five 
years. 
 
 

C. RACE AND GENDER NEUTRAL AND CONSCIOUS MEASURES – 49 CFR 26.45(e) and (h), 
and 26.51 

RN/RC Breakout: The USDOT regulations require that the maximum feasible portion of the DBE 
overall goal be met by using race- and gender-neutral (RN) measures. Where the projected 
portion of the goal using race- and gender-neutral measures is less than the overall annual goal, 
the remaining portion is expected to be achieved by establishing contract goals on select 
projects that have subcontracting opportunities, or race- and gender- conscious (RC) measures. 
Additionally, the federal Ninth Circuit indicated in its 2005 Western States Paving Co., Inc. v. 
Washington State DOT decision that to implement the Federal DBE Program in a narrowly 
tailored manner, agencies should limit the use of race- and gender-conscious measures to those 
minority groups “that have actually suffered discrimination” within its transportation 
contracting industry.8  

To project the portion of the overall goal the agency expects to achieve through race- and 
gender-neutral measures, ODOT analyzed race- and gender-neutral DBE participation levels 
from the last five federal fiscal years. These percentage figures are calculated from the data in 
the DBE Commitments and Awards section of ODOT’s annual Uniform Report of DBE 
Commitments / Awards and Payments submitted to FHWA for each year listed.   

 

8 Western States Paving Co. v. Washington State DOT, 407 F.3d 983, 997-98 (9th Cir. 2005), cert. denied, 546 U.S. 1170 (2006).   
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RN DBE Participation – Last 5 Years 
2010 7.9% 
2011 13.2% 
 2012 9.6% 
2013 5.1% 
2014 7.1% 

Median 7.9% 

Thus, the proposed race- and gender-neutral portion of ODOT’s proposed goal was determined 
by identifying the median race- and gender-neutral DBE participation from the last five years, 
which is 7.9%. The race- and gender-conscious portion was then determined by subtracting the 
race- and gender-neutral portion of 7.9% from the proposed overall of 13.1% as follows:    
13.1% - 7.9% = 5.2%. 

Overall DBE Goal FFY 2015 - 2016 13.1% 
 RN Portion 7.9%  
 RC Portion 5.2% 

Waiver Applicability: To meet the narrow tailoring standards established in the Western States 
Paving case, ODOT proposes to meet the race- and gender-conscious portion of the overall goal 
by setting DBE contract goals on select Construction and A&E contracts in accordance with 
ODOT’s USDOT-approved 2013 – 2015 DBE Program Waiver from the requirements in 49 CFR 
26.45(h), as long as the waiver remains in effect. ODOT intends to initiate a request for a 
modification to the current waiver in March 2015, and upon USDOT-approval, ODOT will set 
contract goals according to the modified waiver. 

Currently, ODOT’s waiver permits those DBE presumptive groups that experienced substantial 
underutilization during ODOT’s 2011 Disparity Study Update Report period to meet contract 
goals as follows: 

Construction Contracting – Race-conscious contract goals apply to:  

• (Black) African American-owned DBE firms, and  
• Subcontinent Asian American-owned DBE firms  

A&E Contracting – Race- and gender-conscious contract goals apply to: 

• (Black) African American-owned DBE firms,  
• Subcontinent Asian American-owned DBE firms,  
• Native American-owned DBE firms,  
• Hispanic American-owned DBE firms, and  
• Non-minority women-owned DBE firms   

All participation by DBEs other than those groups listed above, and all DBE participation not 
used to meet contract goals will be considered race-neutral participation. ODOT expects the 
majority of the overall goal to be met through participation on construction contracts and 
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another substantial portion through participation on A&E contracts.  DBE participation in all 
other business categories will be achieved through race-neutral measures.  

D. PUBLIC PARTICIPATION  –  49 CFR 26.45(g), 26.15(b)(1) 

Published Notice:  On June 17, 2013 ODOT initially published a Public Notice proposing a goal 
of 14.68%, but due to the need to further review and refine the data, the notice was withdrawn 
on July 2, 2013.  

On February 14, 2014, ODOT posted a Public Notice of the revised proposed annual goal of 
12.29% for FFYs 2014 – 2016 on the OCR webpage. The notice informed the public that the 
proposed goal and its rationale were available for inspection during normal business hours in 
ODOT Office of Civil Rights for 30 days.  The notice identified a comment period of 45 days 
beginning on February 14th and ending March 31st and included email, fax, and postal address 
information. The notice stated ODOT would incorporate any comments received into the goal 
methodology document and that ODOT would submit the proposed goal and rationale to FHWA 
by March 31, 2014 for review. The notice also identified that race conscious measures will be 
implemented consistent with any USDOT waiver currently in effect. Finally, the notice 
announced two public meeting dates, one in Salem on March 11th and another in Portland on 
March 18th. 

On February 18, a description of the basis for the goal, the Summary Rationale document, 
including a link to the updated availability data report was posted to the OCR webpage.  On 
February 18 and 19, OCR also emailed the goal notice to all DMWESB firms certified in the 
construction and A&E NAICS, to the Association of General Contractors (AGC – Oregon 
Columbia Chapter), the American Council or Engineering Companies (ACEC – Oregon), various 
chambers of commerce, women and minority advocacy organizations, the Governor’s Director 
of Economic and Business Equity, and to FHWA Oregon Division.  

Between February 19 and March 3, the Public Notice was circulated in the following Oregon 
newspapers, including minority and trade papers: Bend Bulletin, El Latino de Hoy, Eugene 
Register-Guard, Medford Mail Tribune, Portland Daily Journal of Commerce (DJC), Portland 
Oregonian, Salem Statesman Journal, The Asian Reporter, The Portland Observer, and The 
Skanner.  Also, on February 19, OCR forwarded the email notice to internal stakeholders to be 
shared across the state with networks.   Finally, on March 4 and 17, OCR sent out public 
meeting reminders to certified firms and industry stakeholders by email. 

Public Participation and Consultation Activities:  In establishing an overall goal, ODOT must 
provide for public participation. This includes consultation with minority, women and general 
contractor groups, community organizations, and other officials or organizations that could be 
expected to have information concerning the availability of disadvantaged and non-
disadvantaged businesses, the effects of discrimination on opportunities for DBEs, and the 
agency’s efforts to establish a level playing field for the participation of DBEs.   As part of the 
2013 Availability Update process, MGT solicited firm availability information from external 
stakeholder groups, including women and minority business organizations.  
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On-going Outreach: Additionally, each year ODOT engages in discussion with DBEs, MBEs, 
WBEs, other prime and subcontractors, and various stakeholder organizations regarding the 
DBE program, including the overall goal and contract goals, at outreach and training events 
across the state. Over the last year ODOT participated in the following, non-exhaustive list of 
events and initiatives: 

- A&E Goal Setting Committee (April 2012 – March 2013)   
- ACEC-ODOT Liaison and Steering Committee Meetings (A&E Industry) 
- ODOT Industry Leadership Committee Meetings (Construction) 
- Oregon Local Programs Committee (OLPC)  
- ACEC Conference (April 4, 2013) 
- AGC Conference (February 2, 2013) 
- National Association of Women in Construction (NAWIC) – Salem (June 2013) and 

Portland (January 2014) 
- National Utility Contractors Association (NUCA) (October 2013) 
- Hispanic Chamber Meet & Greets (January and March 2013)  
- Hispanic Chamber Employment & Business Fair (June 2013)  
- Our Native American Business Enterprise Network (ONABEN) Fair – Bend (April 2013) 
- Governor’s Market Place – Salem (April 17, 2013)  
- Governor’s Road Show – 13 cities, statewide (July – November, 2013) 
- Oregon Association of Minority Entrepreneurs (OAME), monthly contractors meetings 
- Civil Rights Manager and Director meeting with Chair Cano and small business owners 

from the Latino community to discuss DBE goal and waiver (February 6, 2013) 
- Development and Publication of ODOT’s DBE FAQs – Provided opportunity to 

stakeholders to submit questions or comments on the draft document. Final documents 
were published in May 2013 and presented to stakeholders at construction and A&E 
industry leadership meetings. 

- Mandatory Pre-Bid Meetings for select projects with contract goals, with question and 
answer opportunity regarding goals.  
 US26: MP 49.2 to MP 57.45 (Mt. Hood), 10/29/2013  
 FFO – I-5: Fern Valley Interchange Unit 2 (Phoenix), 10/02/2013  
 FFO – OR212/224:  Sunrise Corridor (I-205 – SE 122nd Ave, Portland), 

02/26/2013 
 OR8: Minter Br Rd - SW 331st Ave (Hillsboro), 02/01/2013 

Public Meetings and Comments: Finally, ODOT held two public meetings, one in Salem on 
March 11, 2014 and another in Portland on March 18, 2014 to present information about the 
proposed DBE goal and to hear public comments on the goal. The Salem meeting was attended 
by four members of the public, including, two DBEs and two prime contractors. The Portland 
meeting was attended by approximately 35 interested parties in person and by webinar, 
including mostly DBEs (both construction and A&E), a few prime contractors, a few minority 
organization representatives, an FHWA representative, and several agency staff members. The 
presentation slides have been posted to the OCR webpage.  

ODOT received numerous oral comments and several written comments at the public meetings 
and during the comment period. Some DBE commenters expressed concerns over the 
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methodologies used in the goal calculation. However, no specific alternative methodologies for 
calculating the goal were offered.  One commenter indicated during the public meeting that 
DBE prime and low-bid participation should not be taken into account when setting the goal.  
ODOT responded that the narrow tailoring requirements of the DBE program require the 
agency to meet the overall goal through race- and gender-neutral measures to the maximum 
extent feasible, and that DBE prime and low-bid sub participation are race- and gender-neutral 
measures. Some DBE and DBE-advocate commenters acknowledged the proposed goal 
calculation was logical and that they understood the mathematical reasoning, but they still 
disagreed with the rationale on the basis that math and logic alone does not take into account 
other less tangible factors.  

There were several comments on behalf of African American DBEs that the goal should be 
much larger, because even with the existing goals some African American DBEs are still not 
winning work on ODOT projects. One commenter indicated a belief that ODOT’s DBE program 
has been poorly run for years; that there has been significant fraud in the program; and that 
ODOT should take this into account by setting a higher overall goal. The commenter added that 
ODOT needs to monitor DBE compliance. ODOT responded that the agency has implemented 
statewide training on program monitoring and compliance and has implemented several new 
forms and processes to ensure better compliance. A DBE commented that in their experience, 
ODOT has been actively monitoring DBE compliance, as their firm has undergone commercially 
useful function reviews on all their recent projects. A couple of commenters thought the DBE 
goal should be higher to account for DBEs that have been decertified.  ODOT explained that 
decertification of DBEs results in lower relative availability rather than higher availability and 
would likely result in a lower goal rather than a higher goal.  A non-minority small business 
owner agreed the goals should be much higher and that ODOT should do more in general to 
reduce contracting barriers with the agency, particularly in A&E contracting. Other commenters 
agreed that ODOT should continue to do more to reduce barriers to participation in ODOT 
contracting.  One commenter identified that ODOT’s projects are too large for many DBEs to 
participate as prime contractors.  ODOT responded to this comment by stating ODOT has many 
projects in $100,000 to $1 million range.  ODOT also identified the upcoming project schedule 
and Upcoming Project Search tool located on the OCR webpage.  

Several non-minority prime and DBE commenters expressed concerns over an increase in the 
use of DBE fuel and asphalt suppliers to meet contract goals and expressed concerns over how 
this may impact the overall goal.  ODOT responded that, while the agency understands these 
concerns and encourages a broad range of DBE participation, the DBE program regulations 
allow for fuel and asphalt supplier participation. ODOT also stated that the reduced 60% credit 
for DBE regular dealer suppliers appears to be intended as a way to limit to how much supplier 
participation can count toward meeting the goal.   

One written comment from a non-minority prime contractor indicated that the DBE program is 
inherently discriminatory and is so administratively burdensome, ODOT should decline to take 
USDOT-assistance and do away with ODOT’s DBE program altogether. The commenter stated 
that government programs to assist with business development are one thing, but that any 
assistance should end at the time of bid submission, because to do otherwise is to have set-
asides for designated classes of businesses.  The agency has no plans to decline federal funds or 
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to do away with ODOT’s DBE program. In calculating both this overall goal and in assigning DBE 
contract goals, the agency sets goals that allow opportunities for waiver-eligible DBEs, other 
DBEs, and non-DBEs to participate as prime and subcontractors.    

Many of the concerns raised by DBE and non-DBE commenters alike related more directly to 
the 2011 Disparity Study and the waiver effects than to the proposed overall goal or to the 
availability data used to calculate the goal. Several non-minority prime construction contractors 
who offered oral comments at other stakeholder events indicated the goal was high, but would 
be more achievable if all DBE groups were eligible to meet hard contract goals. Several 
commenters, particularly Hispanic, Native American, and Women-owned DBEs, raised concerns 
over potential impacts the race-conscious portion may have on DBE groups not eligible to 
participate in contract goals. Several DBEs shared concerns that a few DBEs in one minority 
group who successfully bid as primes or win substantial subcontract work skew the 
participation numbers for the rest of a group.  ODOT will be addressing these concerns by 
evaluating the apparent impacts the waiver has on DBE groups currently ineligible to participate 
on contract goals and by requesting a modified waiver according to more recent contract award 
data.  

ODOT has also engaged a consultant, Keen Independent Research to conduct a 2016 ODOT 
Disparity Study to analyze recent DBE utilization data and evaluate the concerns identified by 
our stakeholders. The agency and consultant team have planned numerous opportunities for 
public input on the study, including two series of statewide public meetings, convening an 
External Stakeholders Group, providing a dedicated project website, e-mailbox, and telephone 
hotline, and conducting contractor availability surveys and in-depth stakeholder interviews. 
Based on early interest, ODOT anticipates robust stakeholder participation throughout the 
disparity study process. 

After considering public comments, ODOT determined it would submit the 12.29% DBE goal 
with a RN portion of 9.61% and RC portion of 2.68% as proposed in the public notice and at the 
public meetings to FHWA for review and approval. Once submitted to FHWA in March 2014, the 
agency provided periodic updates on the goal review process at various stakeholder meetings, 
including monthly ODOT Industry Leadership Team meetings and bi-monthly ACEC-Liaison 
Industry meetings. In December 2014, ODOT notified these groups that FHWA declined to 
approve the certified DBE / potential DBE averaging methodology ODOT proposed in March 
2014 and that ODOT was working with FHWA to revise the goal calculation.  

Once FHWA approves ODOT’s overall goal, ODOT will notify stakeholders by posting the 
approved goal calculation report to the ODOT DBE Program – Annual Goal web page. The 
agency will also announce the approved goal information through email listserv and at various 
stakeholder meetings.   

CONCLUSION: 

As in past years, ODOT will continue to advise prospective contractors on areas of possible 
subcontracting and of the availability of ready, willing and able subcontractors, including DBE 
firms, to perform such work.  ODOT will carefully monitor its progress during the course of each 
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federal fiscal  year and will adjust race- and gender-conscious goal setting if race- and gender-
neutral methods appear to be achieving the 13.1% overall annual DBE participation goal for 
that year.  ODOT will set construction and A&E contract goals in accordance with the agency’s 
USDOT-approved 2013 – 2015 DBE Program Waiver, as long as the waiver remains in effect. 
Should a modified waiver be approved by the USDOT and go into effect during FFYs 2015 – 
2016 goal period, ODOT will modify its contract goal setting practices accordingly. ODOT will 
continue to closely monitor DBE participation for all presumptive groups to identify any trends 
indicating an increase or decrease in utilization.  In addition to monitoring goals performance, 
the agency will continue seeking new and innovative ways to provide supportive services 
geared toward growing small business firms, including DBEs. 
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-  APPENDIX: Data Tables - 

 
2013 ODOT Availability Study Update Report 

MGT of America, Inc.  
http://www.oregon.gov/ODOT/CS/CIVILRIGHTS/sbe/dbe/docs/ODOT_Availability_Study_Update_Final_092613.pdf  

 
Exhibit 2-11, Page 2-14 
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ODOT  
2011 ODOT Disparity Study Update Report 

MGT of America, Inc.  
http://www.oregon.gov/ODOT/CS/CIVILRIGHTS/sbe/dbe/docs/DisparityUpdate2011_FinalReport.pdf  

Exhibit 4-0, Page 4-6 
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2011 ODOT Disparity Study Update: Exhibit 4-2, Page 4-11 
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2011 ODOT Disparity Study Update: Exhibit 4-3, Page 4-13 
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2011 ODOT Disparity Study Update: Exhibit 4-11, Page 4-25 
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2011 ODOT Disparity Study Update: Exhibit 4-12, Page 4-26 
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2011 ODOT Disparity Update:  Exhibit 5-1, Page 5-3 
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2011 ODOT Disparity Study Update: Exhibit 5-16, Page 5-20 
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