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Background
In May 2005, the U.S. Ninth Circuit Court ruled that a state department of
transportation could not establish a race- and gender-conscious disadvantaged
business program without evidence showing that discrimination and inequity in
contracting opportunities in that state’s transportation industry had occurred.
(Disadvantaged businesses include those that are at least 51 percent owned by
women, minorities, or by other individuals shown to be disadvantaged on a case-
by-case basis.) The Court also required that any such program be limited to the
specific group(s) impacted.  The Oregon Department of Transportation, per
guidance from FHWA, suspended its hard goals and retained MGT of America, Inc.
to perform a comprehensive availability and disparity study. The purpose was to
find out whether statistical and anecdotal evidence showed inequities had
occurred in ODOT contracting and subcontracting in Oregon, and if so, for which
groups.

MGT analyzed ODOT’s procurement trends and practices over an eight-year period
(October 1999 through September 2007) and performed extensive interviews with
contractors, subcontractors and members of the small and minority business
communities.

The results, presented in late 2007, showed ODOT’s overall use of Disadvantaged
Business Enterprise (DBE) firms to be positive. It also found areas in construction
subcontracting where DBEs were substantially underutilized: African American-
owned and Asian American-owned (Asian Pacific Americans and Sub-continent
Asian Americans) firms.

In response to these findings, ODOT established “hard goals” for hiring African
American and Asian American construction subcontractors and committed to
reviewing its progress in the area of disparity regularly.

In 2011, ODOT hired MGT to do just that. The update, presented in September
2011, included a review of ODOT’s contracting results since re-instating hard goals
for these specific ethnic groups during federal fiscal years 2008 - 2010. In
addition, it compared DBE usage over the recent two-year period to DBE usage
prior to the reinstatement of hard goals, using in-depth information gathered from
the initial disparity study. It also looked at ODOT’s activities in contracting for
other disciplines, including Architecture and Engineering (A&E) services, which
were not included in the first survey because of incomplete data availability.
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Overall, the findings in the 2011 Disparity Update showed support for ODOT to use
race conscious DBE goals in specific areas. It found substantial disparity in
awarding construction work to African American- and Sub-continent Asian
American-owned businesses and in awarding Architectural and Engineering (A&E)
professional services work for Afican American-, Hispanic American-, Sub-continent
Asian American-, Native American- and non-minority women-owned businesses.

The update also presented several recommendations for continuing to refine
ODOT’s programs aimed at DBEs. This report shows ODOT’s response to, and
actions taken as a result of, these recommendations.

Recommendations and Responses
 Recommendation: Use the department’s Small Contracting Program to increase
 DBE involvement by race/gender neutral means and pursue statutory changes to
 expand the program’s contract limits.

Response: In the interest of raising awareness and increasing contracting
opportunities, ODOT regularly attends small business meetings and gatherings with
related organizations other than the traditional minority groups. ODOT’s objective
is to promote the Small Contracting Program (SCP) and its cadre of supportive
services. Additionally, ODOT conducts a series of quarterly trainings in Portland
and Salem and offers similar trainings throughout the state covering each of the
agency’s five regions. These training sessions focus on upcoming opportunities in
the SCP as well as other projects that are available to DBEs in all ethnic groups.

An ODOT committee consisting of Office of Civil Rights (OCR) and ODOT
Procurement Office (OPO) staff has been formed to determine the feasibility of
pursuing statutory changes to expand the program’s contract limits. The
committee plans to have recommendations prepared by April 30, 2012 concerning
potential statutory changes.

 Recommendation: Set selective DBE project goals for construction and A&E
 contracting/subcontracting based on the study’s findings of disparity. When
 allowable, request bidders’ history in contracting with DBEs in general and
 African American-owned firms in particular.

Response: The agency currently has an extension to the existing waiver granted
under the results of the 2007 Disparity Study. This waiver allows ODOT to set goals
on construction projects for African American and Asian American firms as
identified in the 2007 study. Based on new data provided by the 2011 Disparity
Study Update, the agency requested modification of the waiver to reflect goal
setting as identified by the study for Construction and A&E DBE firms. OCR issued
the waiver request on October 25, 2011 and is awaiting approval from the U.S.
Department of Transportation while working with FHWA to expedite the process.
As soon as the waiver is approved, the agency will begin setting selective project
goals for construction and A&E contracting/subcontracting in accordance with the
disparity study’s findings.
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ODOT has also initiated the inclusion of language requiring the contractor to
document DBE utilization history and DBE strategies in selected RFP procurements.
In addition, the agency has developed specifications to require diversity plans
after contract award, and before start of construction, on all projects.

 Recommendation: Consider providing subsidies to prime contractors to work with
 and train new DBEs on projects; e.g. mentor-protégé program.

Response: ODOT has a state-funded Emerging Small Business mentor-protégé
program that has provisions for reimbursing prime contractors for mentoring, so
the agency is familiar with establishing a program such as this. OCR, together with
OPO and the Department of Justice, is reviewing the possibility of adopting this
model for the DBE program. In the meantime, ODOT is consulting with other states
to see if they have similar programs in place and what ODOT might learn from
those programs.

 Recommendation: Consider placing language in requests-for-proposals asking
 bidders about their strategies for DBE inclusion, as well as their history of
 supplier diversity.

Response: As indicated in the response to Recommendation #2, the agency has
begun including language requiring the contractor to document DBE utilization
history and DBE strategies in selected RFP procurements. Specifications have also
been developed to require diversity plans after contract award, and before start
of construction, on all projects. This information would also include a history of
supplier diversity.

 Recommendation: Expand the department’s data tracking system to include
 monitoring of A&E subcontracting, the Emerging Small Business program and the
 Small Contracting Program to determine DBE utilization.

Response: ODOT is currently making extensive modifications to the Office of Civil
Rights Compliance Tracking database, with linkages to other in-house systems, to
enable the collection and tracking of A&E subcontracting, the Emerging Small
Business, and the Small Contracting programs. The ability for these computer
systems to effectively interface is critical to the collection and reporting of DBE
utilization. These modifications are expected to be complete in spring 2012.

 Recommendation: Focus business development efforts around the needs of
 construction and A&E subcontracting; provide incentives in management and
 technical assistance contracts for showing results in the area of DBE usage and
 support.

Response: The agency, through its various management leadership teams,
reinforces its commitment to utilizing and growing DBE firms. As a measure of
performance, ODOT expects all managers to proactively consider small business
opportunities when planning and structuring construction and A&E contracts. In
addition, each one of the agency’s five regions has a Civil Rights Integration Team,
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also at the management level, to discuss and monitor upcoming contracting
opportunities and maintain awareness of DBE utilization and support. The
performance of these teams is closely monitored by the director of the agency.

 Recommendation: Add performance measures that go beyond DBE percentage
 usage to include such things as increasing contract awards through the Small
 Contracting Program and increasing the number of firms graduating from the
 program.

Response: Through a committee consisting of OPO, OCR, and Information Systems
staff, the agency is reviewing its current performance indicators to determine
possible additions that would measure Small Contracting Program contract awards.
While ODOT does not have formal performance indicators for the SCP, it does
currently track SCP performance in terms of dollars and number of contracts
awarded for reporting purposes. In addition, there is no formal graduation from
the program, however, it is the intent of the program that, coupled with other
supportive services programs, the DBE will grow into a prime contract relationship
with ODOT. The agency plans to add other indicators such as:

• The number of DBEs bidding on ODOT contracts.

• The number of DBEs that have grown from subcontracting to prime
contracting.

• The number of certified firms and the number of firms that have dropped
certification.

• The number of supportive service training events and programs
implemented for growing DBE firms.

Next Steps and Conclusion
Once the Federal Highway Administration approves the requested waiver, ODOT
will implement the appropriate goals based on the 2011 study. In addition, ODOT
will update responses to these recommendations annually or as needed.

The studies and updates ODOT has undertaken, along with anecdotal information
and intensified outreach conducted over the past four years, show that ODOT is
making progress since delving into the state transportation industry’s past
contracting and subcontracting activities. ODOT will continue focusing DBE goals
on groups and in geographical areas where there is the strongest evidence
supporting DBE project-specific goals. The agency will also continue to monitor its
progress and work with small business groups and organizations throughout the
state to make adjustments in areas needing improvement while captitalizing on
things that are working.


