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Presenter
Presentation Notes
Mitigation is a sometimes controversial and always interesting process by which natural resource functions impacted by various activities, generally associated with development, are replaced by restored or artificially-created functions.
Definition:  Oxford English Dictionary:
Make less severe, serious, or painful: he wanted to mitigate misery in the world.



WETLAND 
MITIGATION!!! 

Aaaagh . . .  



WHAT IS MITIGATION? 



 
WHAT DO 
WE DO 
FIRST? 



“MITIGATION” 
INCLUDES: 

 
1st: 

  Avoidance 
 

 
2nd: 

Minimization 
 

 



APPLYING ALL AVOIDANCE 
AND MINIMIZATION MEASURES 



FINAL IMPACT 
CALCULATIONS: 

Presenter
Presentation Notes
E-mail of project design modifications for minimization:
 6/28/2011
The permanent area I have now is only about 400 sq. ft., less that 0.01 ac. The 5530 sq. ft. (0.13 ac) is the temporary detour impact.
 These area measurements always have a little roughness in them, since our DTMs and models are approximations, and I rounded the areas to the next 10 sq. ft. Also, the permanent area is tiny; if the delineation was a foot wider, it would vary the area a lot. Suffice it to say that we went from 0.35 ac a while back to nearly zero.
 4/28/2011
Guard rail: I checked with Dave Polly (Standards Engineer) on the guard rail. We can specify long posts (8' or 11' seem to be common) for the rail, and then use a 1:2 slope on the aggregate behind the rail. This does not require any design exceptions. The fill will be narrowed by approx. 2' by this measure. 
Fill volumes: using 1:2 slopes (with the 1:2 aggregate slope), the fill quantity below the flood elevation 247.7 (per Dan) is 74 CY. I also modeled 1:1.5 slopes. The quantity there is 9 CY.
2/22/2011
Does this sound better:  13,809.7 sq.ft. (0.32 acres) ?
3/20/2009
My initial assessment from measuring on an air photo was that we would have about 0.2 ac of impact.  However, with the wetland boundaries from the survey basemap and the design with 2:1 slopes, we are impacting 0.52 ac of wetland.
State and federal regs require considering all reasonable and "practicable" alternatives for avoiding and minimizing wetland impacts.  It's also much easier and cheaper to mitigate by payment when impacts are less than 0.2 ac.
 Do we have enough foundation information to be able to consider steeper than 2:1 slopes - like 1:1.5 or steeper slopes?  We constructed a project to the east of this section - Hayward Rd.-Chrysler Drive - and used engineered slopes due to wetlands and constrained ROW.  Would that work in this circumstance?  If we can use a steeper slope, we'll have to determine how much wetland we avoid using the steeper slopes and at what additional cost for construction.
 
 



DOCUMENTATION: 
REQUIRED IN PERMIT 
APPLICATIONS 

Presenter
Presentation Notes
“The project was designed to avoid and minimize impacts to all biological, cultural, and aquatic resources by choosing the minimum construction design possible that would address the project goal of providing added capacity on US 26  . . .”
“The impacts to wetlands are the minimum necessary to accommodate the  additional capacity, and the most valuable functions of the impacted wetlands will be replaced with the water quality swales and by mitigating at the Jackson Bottom Wetland Preserve/Bobcat Marsh ODOT/Port of Portland Advanced Wetland Mitigation Site that will be constructed in August/September 2010. . .”
“No work below the OHWE will be necessary for the construction of this project. . . .”
“Other avoidance, minimization, and conservation measures will follow the appropriate practices outlined in ODOT’s Standard Specifications for Highway Construction (2008), including Section 00280 Erosion and Sediment Control, Section 00290 – Environmental Protection; Section 00320 - Clearing and Grubbing; Section 01030 – Seeding (including weed removal); and Section 01040 – Planting.”




We still have 
WETLAND 
IMPACTS!!! 
Now what? 

   Aaaagh . . .  



       
 

          
            

         
           

         
      

          
          

           
          

             
        

           
  

  
            

           
    

  
 

          
  

 
 

  
       

  
         

              
             

          
           

  
  

          
           
            

 
  

 
             
            

  
  

         
          

            
             

               
     

  

QUESTION: 
Why does the amount 
of wetland impact matter?  

ANSWER: 
It helps define mitigation 
options and permitting path 



Army Corps of 
Engineers 

33 CFR Part 325 

WHAT IS COMPENSATORY 
WETLAND MITIGATION 
(CWM)? 

Presenter
Presentation Notes
§ 332.2 Definitions. 
Compensatory mitigation means the restoration (re-establishment or rehabilitation), establishment (creation), enhancement, and/or in certain circumstances preservation of aquatic resources for the purposes of offsetting unavoidable adverse impacts which remain after all appropriate and practicable avoidance and minimization has been achieved. 
§ 332.3 General compensatory mitigation requirements. 
General considerations. 
(1) The fundamental objective of compensatory mitigation is to offset environmental losses resulting from unavoidable impacts to waters of the United States authorized by DA permits .  .  .
(2) Compensatory mitigation may be performed using the methods of restoration, enhancement, establishment, and in certain circumstances preservation. Restoration should generally be the first option considered because the likelihood of success is greater and the impacts to potentially ecologically important uplands are reduced compared to establishment, and the potential gains in terms of aquatic resource functions are greater, compared to enhancement and preservation. 



Department of 
State Lands 

OAR 141-085-0500 

WHAT IS COMPENSATORY 
WETLAND MITIGATION 
(CWM)? 

Presenter
Presentation Notes
OAR 141-085-0680
(2) Principal Objectives for CWM. For projects where impacts to wetlands or tidal waters cannot be avoided, CWM will be required to compensate for the reasonably expected adverse impacts in fulfillment of the following principal objectives. The principal objectives of CWM are to: 
(a) Replace functions and values lost at the removal-fill site; 
(b) Provide local replacement for locally important functions and values, where appropriate; 
(c) Enhance, restore, create or preserve wetlands or tidal areas that are self-sustaining and minimize long-term maintenance needs; 
(d) Ensure the siting of CWM in ecologically suitable locations considering: local watershed needs and priorities; appropriate landscape position for the wetland types, functions and values sought; connectivity to other habitats and protected resources; and the absence of contaminants or conflicting adjacent land uses that would compromise wetland functions; and 
(e) Minimize temporal loss of wetlands and tidal waters and their functions and values. (b) Applicants must demonstrate how the selected method of CWM (i.e., mitigation bank, in-lieu fee mitigation, advance mitigation, permittee-responsible mitigation and payment in-lieu mitigation) addresses the principal objectives. 



WETLAND 
MITIGATION 
HIERARCHY 
ARMY CORPS OF 
ENGINEERS 

http://www.usace.ar
my.mil/cw/cecwo/reg/ 

Presenter
Presentation Notes
“Compensatory mitigation can be carried out through four methods: the  restoration of a previously-existing wetland or other aquatic site, the enhancement of an existing aquatic site’s functions, the establishment (i.e., creation) of a new aquatic site, or the preservation of an existing aquatic site. There are three mechanisms for providing compensatory mitigation:  permittee-responsible compensatory mitigation, mitigation banks, and in-lieu fee mitigation.. “ 

http://www.usace.army.mil/cw/cecwo/reg/
http://www.usace.army.mil/cw/cecwo/reg/


WETLAND 
MITIGATION 
HIERARCHY 
DEPARTMENT OF 
STATE LANDS 

 
http://www.oregon.

gov/dsl/PERMITS/
docs/Removal_Fill
_Guide_May_2013
.pdf#page=138 

 
 

Presenter
Presentation Notes
Using a mitigation bank: This is the purchase of mitigation bank credits from a DSL and Corps’ approved wetland mitigation bank.
 Using an in-lieu fee mitigation program: This is payment of fees to DSL or other sponsor of a federally approved compensatory mitigation program.
 Advance mitigation: The development of mitigation outside of an approved mitigation banking or in-lieu fee program and in advance of proposed impacts.
o “Standard path” - creation of excess credits at a permittee-responsible CWM site for use by the permittee and one other party for compensatory mitigation
o “Alternate path” – creation and demonstrated success of credits in advance of their use in compensatory mitigation
 Permittee-responsible mitigation: CWM constructed by the permittee, or their agent, as a condition of removal-fill permit to offset authorized impacts.  Permittee remains responsible for mitigation site performance for the duration of the monitoring period. Permittee-responsible mitigation may be on-site or off-site.
 Using the payment-in-lieu mitigation program: This is payment to DSL in- lieu of mitigation by any other means described above. Note that this is not a Corps approved program and will not satisfy federal mitigation obligations. If bank credits or in-lieu fee credits are available on the day that the public review period closes, payment-in-lieu cannot be used.

http://www.oregon.gov/dsl/PERMITS/docs/Removal_Fill_Guide_May_2013.pdf#page=138
http://www.oregon.gov/dsl/PERMITS/docs/Removal_Fill_Guide_May_2013.pdf#page=138
http://www.oregon.gov/dsl/PERMITS/docs/Removal_Fill_Guide_May_2013.pdf#page=138
http://www.oregon.gov/dsl/PERMITS/docs/Removal_Fill_Guide_May_2013.pdf#page=138
http://www.oregon.gov/dsl/PERMITS/docs/Removal_Fill_Guide_May_2013.pdf#page=138


ACOE-DSL: 
DIFFERENCES IN 
MITIGATION OPTIONS 
 
  

US 26:  185th – Cornell Road 

Presenter
Presentation Notes
No in-lieu fee program
No advanced mitigation
Can document replacement of functions for mitigation




Payment for  up to 0.2 ac of impact
“Advanced Mitigation” options



HOW TO CHOOSE THE 
MOST APPROPRIATE 
WETLAND MITIGATION 
OPTION? 

Presenter
Presentation Notes
What is the size or amount of wetland impact?

Mitigation thresholds:

ACOE -  < 0.1 ac – Opportunity for replacement of functions without on-ground mitigation 

DSL - :  <0.2 ac – Opportunity for Payment-in Lieu
	2014 rates:  $84,000  (2014 rate) (now have new payment structure)
  
What kind of wetland is impacted?

Some wetlands are more valuable than others and more difficult to mitigate:
	Forested – Long time to establish, long time to replace functions 
	Bogs and peat – Special  wetland category, impossible to replace
	Tidally influenced or estuarine –Unique, requires mitigation in tidally-influenced areas.

Are wetland mitigation banks 
present in the impact area?

Mitigation banks in the watershed are the preferred option.  Mitigation banks outside the immediate 5th field HUC (watershed) but within the same 4th field HUC (sub-basin) are acceptable and most commonly used.

 



THE PREFERRED OPTION: 
WETLAND MITIGATION 
BANKS 

Presenter
Presentation Notes
Check with DSL to determine if the area of wetland impacts lies within a Wetland Mitigation Bank Service Area.

Contact the bank sponsor for the availability and cost of mitigation credits.

Credit cost will vary by bank and is probably influenced by cost of land, costs to develop the bank, and an assessment of what the market price for credits can be. 

Examples of credit costs:
Foster Creek Bank - $200,000/credit
Tualatin Environmental Bank - $175,000
Rogue Valley - $200,000
Vernal Pool - $100,000
Mudd Slough - $60,000
Bobcat Marsh (ODOT) - ~ $114,000 to date


	




No mitigation 
bank! 

Aaaaagh . . . 



NEXT OPTION: 
IN-LIEU FEE 

Presenter
Presentation Notes

From the ACOE Compensatory Mitigation Rule pamphlet:
“In-Lieu fee program:  A program that involves the restoration, establishment, enhancement, and/or preservation of aquatic and terrestrial resources through funds paid to a governmental or non-governmental natural resource management organization.

From DSL Removal and  Fill Guide, Chapter 8:
“Using an in-lieu fee mitigation program:  This is payment of fees to the Department or other sponsor of a federally approved compensatory  mitigation program.  Contact DSL’s in-lieu fee mitigation specialist to find out if appropriate credits are available in the proposed project region.”

Note:  
To use this option, DSL must have initiated or completed a specific mitigation project having a service area that includes the proposed highway project.  To date, these mitigation projects are very limited.  No projects have been developed east of the Cascades.  Although this option is currently very limited, it may expand in the future.



ADVANCED MITIGATION 

Presenter
Presentation Notes
ACOE does not have a process in place for Advanced Mitigation

DSL
“Advance mitigation: The development of mitigation outside of an approved mitigation banking or in-lieu fee program, and in advance of proposed impacts.
o “Standard path” - creation of excess credits at a permittee-responsible CWM site for use by the permittee and one other party for compensatory mitigation
o “Alternate path” – creation and demonstrated success of credits in advance of their use in compensatory mitigation” *

*From Chapter 8, DSL Removal/Fill Guide 

Bobcat Marsh was originally  proposed as an “Advanced Mitigation” site.  The ACOE had no formal process to allow development and use of advanced mitigation credits and required that the full wetland mitigation banking process be followed.  




PERMITTEE-RESPONSIBLE   
MITIGATION 

Presenter
Presentation Notes
ACOE
“Permittee-responsible mitigation:  Individual projects constructed by permittees to provide compensatory mitigation for activities authorized by Corps of Engineers’ permits.”

Compensatory Mitigation Rule pamphlet, April 2008 

DSL
“Permittee-responsible mitigation:  CWM constructed by the permittee, or their agent, as a condition of removal-fill permit to offset authorized impacts.
Permittee remains responsible for mitigation site performance for the duration of the monitoring period. 
Permittee-responsible mitigation may be on-site or off-site.”

Chapter 8, DSL Removal/Fill Guide



PERMITTEE-RESPONSIBLE 
MITIGATION: 
MITIGATION PLAN COMPONENTS 

Presenter
Presentation Notes
Permittee-Responsible Mitigation requires:
Selection and purchase of a site;
Production of a written mitigation plan;
Production of construction documents;
Extensive involvement during construction to ensure correct  implementation;
Five years of post-construction monitoring;
In-perpetuity post-construction maintenance.
----------------------------------------------------------------------------------------------
Link to elements ACOE requires for a permittee-responsible written mitigation plan:   
http://www.nwp.usace.army.mil/Missions/Regulatory/Mitigation.aspx
11 sections of information that are required of all mitigation plans. 
-------------------------------------------------------------------------------------------------------
Link to elements DSL requires for a permittee-responsible written mitigation plan:   


2-1/2 pages of size 9 pt. type of listed requirements in the OAR section for     mitigation plans.






What is wrong with this 
picture? 

Presenter
Presentation Notes
The dominant vegetation may give some hints about the expected ground water levels and potential hydrology; 
The constructed swamp is likely to displace the existing native floral and faunal community.
The swamp site could be outside the watershed.
The swamp site probably won’t meet the “principal objectives” - regardless of what the impact site was.
Frogs don’t have opposable thumbs so how would they carry those tiny shovels?
Frogs generally don’t wear little coonskin caps-need very little raccoons.



WHAT YOU NEED TO KNOW 
ABOUT PERMITTEE-
RESPONSIBLE MITIGATION 

Forever is a very long time! 

Presenter
Presentation Notes
Constructing a mitigation site may not be the most inexpensive alternative considering the following costs:
Acquisition
Suitable sites can be challenging and time-consuming to find.
The acquisition process can take a year.
Staff costs for locating a site and acquiring it can be significant.	
Documentation requirements	
Site survey and production of construction documents
Production of all elements of a mitigation plan
Construction (frequently difficult to extract from the overall costs of the transportation  project) 
Grading and planting
Inspection time
Five-years of post-construction evaluation
Staff time for monitoring and reporting- $2,000/annually
Vegetation maintenance/planting to meet stringent success standards - $3,000-$10,000 /annually
In-perpetuity ownership and maintenance of mitigation site 
Stewardship organizations are not eager to assume responsibility for mitigation sites for long-term ownership


	 



COSTS FOR MITIGATION 
CONSTRUCTION: 
Bobcat Marsh Mitigation Bank 

Presenter
Presentation Notes
 



PERMITTEE-RESPONSIBLE 
MITIGATION: 
Additional Considerations 

Presenter
Presentation Notes
On-site Opportunities:
Sometimes opportunities exist within the project area.  Look for “gimmies” or “low-hanging fruit”  - on-site mitigation opportunities for these circumstances:

Size of impacts are small after all avoidance and minimization measures have been applied.

ROW is already owned and may include suitable sites outside of operating  right-of- way.

Site may exhibit suitable hydrology or be drained by methods that are easy to reverse.

A suitable site may be included in a parcel that will need to be acquired for the improvement project. 

 





PAYMENT-IN-LIEU FEE: 
An option only for DSL  

Presenter
Presentation Notes
Payment-in-Lieu allows payment of the statewide calculated fee to DSL instead of constructing mitigation.  This method of mitigation can only be used for impacts less than 0.2 acres and in areas that are not served by a mitigation bank.
The ACOE does not recognize Payment-in-Lieu as satisfying federal wetland mitigation requirements. 
The In-Lieu Fee form documents purchase of credit from a DSL In-Lieu site
Limitations for Using Payment-in-Lieu Mitigation
For proposed impacts greater than 0.2 acres, payment-in-lieu mitigation is the CWM method of last resort when no other method (mitigation bank, in-lieu fee, advance mitigation credits, or permittee-responsible mitigation) is practicably available. DSL may use evidence presented by the applicant, public, or its own investigations to determine whether other practicable CWM methods exist.
For proposed impacts less than 0.2 acres and where mitigation bank or in-lieu fee credits are not available, an applicant may propose to use the payment-in-lieu method  without demonstrating the impracticability of other mitigation methods. If bank or in-lieu fee credits are available, then these forms of mitigation take precedence to payment in lieu.
Chapter 8, DSL Removal/Fill Guide
The US Army Corps of Engineers will not accept payment-in-lieu as a method for CWM to satisfy federal wetland permit program requirements. Therefore, applicants proposing such use should be prepared to provide another form of CWM to satisfy federal requirements.



DSL:  ADDITIONAL OAR 
REQUIREMENTS FOR 
MITIGATION PLANS    

Presenter
Presentation Notes
DSL OAR 141-085-0705: 
(3) Authorization Conditions for CWM Plans. 
(a) The Department will review the CWM plan for sufficiency. In approving the final CWM plan, the Department may impose authorization conditions necessary to ensure compliance. 
(b) The approved CWM plan becomes an enforceable part of the removal-fill authorization. In the event of conflict between CWM Plan provisions and removal-fill authorization conditions, the authorization conditions prevail. 
(c) Regardless of the expiration date of the authorization, all compensatory mitigation conditions remain enforceable until the Department declares that the CWM has been successful. 
(d) The permit holder cannot delegate responsibility for CWM requirements, unless the Department has officially transferred the mitigation obligation. 




Be wise . .  
Minimize! 

Presenter
Presentation Notes
The Dalai Lama is connected to wetlands because:
He is concerned with all living things.
He keeps a close eye on ODOT.
He is a real stickler for following regulations.
He believes in simplicity and always chooses minimization.
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