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CM/GC CONTRACT

THIS CM/GC CONTRACT (the “CM/GC Contract”) is made and entered into by and between the State of Oregon, acting by and through the Oregon Department of Transportation (the “Agency”) and [_enter successful Proposers Name_], Federal Tax Identification Number [___________] (the “CM/GC”) (collectively, the “Parties”) as of the Effective Date of the Contract.
RECITALS
WHEREAS, the Agency requires the services of a Construction Manager/General Contractor (“CM/GC”) for the I-5: Willamette River Bridge (Lane County), Bundle 220, Key No. 14259, CM/GC Project. The Agency will use the CM/GC Contract delivery approach for construction of this Project. The Agency will enter into this CM/GC Contract with the CM/GC firm to provide Pre-construction Phase Services only, with provisions for adding Construction Phase Services through an Early Work Amendment, and through later acceptance of a Guaranteed Maximum Price (“GMP”) by subsequent GMP Amendment. Alternatively to these Amendments, the Agency may choose not to continue the CM/GC Contract beyond the completion of Pre-construction Phase Services or any Early Work, instead soliciting bids from qualified contractors for the construction of the Project, and otherwise reserving all rights to terminate the Contract for public convenience.  

WHEREAS, the Agency may require additional related Work within the general vicinity of the Project which, if required, shall be included in the Project and added to the Contract by Change Order; and


WHEREAS, the Agency requires a contractor competent to perform all Work necessary to complete the Project in accordance with the terms and conditions of the Contract, and able to do so within the Contract Time allocated herein; and


WHEREAS, the CM/GC asserts that it is competent and prepared to perform all Work necessary to complete the Project in accordance with the terms and conditions of the Contract, and that it is able to do so within the Contract Time allotted herein;


NOW, THEREFORE, in consideration of the mutual promises contained herein, and for other good and valuable consideration identified herein, the Agency and the CM/GC agree as follows:
ARTICLE 1  - GENERAL CONTRACT PROVISIONS, DEFINED TERMS
1.1
Incorporation of Recitals – The foregoing Recitals incorporated herein and made a part hereof for all purposes as if fully set forth, constitute additional promises, representations and warranties of the Parties.

1.2
Applicable Version of Law or Standard – All Work shall be performed in accordance with the Laws and Standards then in effect, unless otherwise specified in the Contract Documents. 

1.3
Defined Terms - Defined terms utilized in this CM/GC Contract and all other Contract Documents are either set forth in the CM/GC General Provisions, Subsection 00110.20, or defined in the text accompanying the term.
ARTICLE 2 
CONTRACT DOCUMENTS

2.1
Contract Documents - For valuable consideration as stated below, Agency and the CM/GC agree to the terms of the agreement that are set forth in the Contract Documents which include this CM/GC Contract and all other Contract Documents enumerated in the definition of “Contract” in the CM/GC General Provisions, Subsection 00110.20.   The Contract Documents other than this CM/GC Contract, and all exhibits attached to this CM/GC Contract, are by this reference incorporated herein.
2.2
Effective Date - The Contract shall become effective on the first date on which every party has signed this CM/GC Contract and Agency has received all necessary approvals, including approval for legal sufficiency by the Oregon Department of Justice.

2.3
The Contract; Order of Precedence - This CM/GC Contract, together with the other Contract Documents, form the entire agreement between the parties. Notwithstanding anything to the contrary in the CM/GC General Provisions, if there are inconsistent or conflicting terms among the Contract Documents, discrepancies shall be resolved in the following order of precedence:
· Contract Amendments and Change Orders

· Special Provisions

· This CM/GC Contract

· CM/GC General Provisions

· Those portions of the accepted Proposal that meet or exceed minimum Contract requirements established by the Agency

· A&E-prepared drawings specifically applicable to the Project and bearing the Project title
· Standard Drawings (Notes on a drawing shall take precedence over drawing details. Dimensions shown on the drawings, or that can be computed, shall take precedence over scaled dimensions) 
· Supplemental Drawings (if any) (Notes on a drawing shall take precedence over drawing details. Dimensions shown on the drawings, or that can be computed, shall take precedence over scaled dimensions)
· Standard Specifications

· All other Contract Documents

ARTICLE 3 
WORK OF THE CONTRACT
3.1
Pre-construction Phase Services - The CM/GC agrees to provide all of the Pre-construction Phase Services described in the CM/GC General Provisions, Section 00141. Commencement of the Construction Phase shall not excuse the CM/GC from completion of the Pre-construction Phase Services, if such services have not been fully performed at commencement of the Construction Phase. 
Pre-construction Phase Services shall include, but are not limited to the following:

· Collaboration with the Agency and A&E to develop the Project
· Collaboration with the Project Development Team (“PDT”) and Community Advisory Group (“CAG”)
· Identify and mitigate risk through analysis and assessment
· Develop and update Project schedules throughout the Pre-construction Phase
· Development of detailed cost estimates 
· Collaboration with Agency and A&E in development of Early Work Packages
· Perform constructability review services
3.2
Construction Phase Services – Notwithstanding any other references to Construction Phase Services in this CM/GC Contract, the Contract shall include Pre-construction Phase Services only unless (1) the parties execute an Early Work Amendment, or (2) the parties execute a GMP Amendment. Upon execution of an Early Work Amendment or GMP Amendment, the CM/GC agrees to provide the Construction Phase Services described in Article 3.2 and the CM/GC General Provisions, Section 00142. 
The parties may execute one or more Early Work Amendments identifying specific Construction Phase Services that must be performed in advance of the GMP, with such Amendment including all necessary State of Oregon approvals where required. If one or more Early Work Amendments are executed, the CM/GC shall diligently continue to work towards development of a GMP Amendment acceptable to the Agency, which shall incorporate the Early Work Amendments. 
Construction Phase Services shall include, but are not limited to the following:

· Collaborate with the Agency and A&E to execute  the Project
· Perform all required construction Work utilizing Subcontractors, DMWESB firms and CM/GC’s own forces
· Develop and update Project schedules throughout the Construction Phase
· Provide reporting and Project management of CM/GC forces

3.3
Project and Program Goals - The goals for this Project are derived from three (3) sources:  OTIA III Stage Bridge Delivery Program, Project goals developed by the Agency, and the Project goals developed jointly by the Project Development Team (“PDT”) and the Community Advisory Group (“CAG”). The PDT includes representatives from the Agency, FHWA, Lane County, Eugene, Springfield, and the CAG.  The CAG includes representatives from local neighborhood associations, parks departments, a park advisory committee and the University of Oregon. A complete list of the CAG representatives is provided in Exhibit E to this  CM/GC Contract.
The CM/GC shall perform the Work in a manner that satisfies the Agency, Project, and OTIA III State Bridge Delivery Program goals described in Exhibit D to this CM/GC Contract.
ARTICLE 4 
RELATIONSHIP AND ROLES OF THE PARTIES

A basic description of the main roles and responsibilities of all parties is provided below. This Project is to be developed in an interactive, team-oriented approach together with the Agency and the A&E. 
4.1
Co-Location Requirements - During the Pre-construction Phase, the Agency is seeking co-location, in a Project-dedicated space provided by the A&E, to integrate the Agency, A&E and CM/GC into a cohesive working team to provide timely, effective decision making, to improve Project cost effectiveness, focus on risk mitigation, and minimize rework. 
The full list of co-location requirements during the Pre-construction Phase is provided in Exhibit F to this CM/GC Contract.
During the Construction Phase, the Agency, A&E and CM/GC will be co-located at offices provided by the CM/GC in the project vicinity (Eugene/Springfield area).  The final requirements will be negotiated with the selected CM/GC and are dependent upon the structure and makeup of the A&E and CM/GC teams, and the type of Bridge selected for the Project. The Agency anticipates the development of an Early Work Amendment for mobilization to accommodate the co-location requirements during the Construction Phase.
4.2
Independent Contractor - The CM/GC is an independent contractor and not an officer, employee, or agent of the Agency as those terms are used in ORS 30.265.

4.3
Performance of Work - The CM/CG covenants with Agency to cooperate with the A&E and Agency and utilize the CM/GC's professional skill, efforts and judgment in furthering the interests of the Agency; to furnish efficient business administration and supervision; to furnish at all times an adequate supply of workers and Materials; and to perform the Work in conformance with the terms and conditions of the Contract Documents and in an expeditious and economical manner consistent with the interests of the Agency.
4.4
Design Consultants – The Agency has a separate contract with the A&E related to the Project.  Both the CM/GC and the A&E shall be given direction by the Agency through the Agency’s Project Manager (See CM/GC General Provisions, Subsection 00150.01).  The CM/GC agrees to support the Agency’s efforts to create a collaborative and cooperative relationship among the CM/GC, A&E, other Project consultants, and the Agency.

4.5
Forms and Procedures - The Agency has developed or may develop procedures and forms for the administration and tracking of the Contract.  The CM/GC agrees to abide by those procedures and use those forms.

4.6
CM/GC's Key Personnel - The CM/GC's Key Personnel shall consist of the following:

4.6.1   Project Principal – The Project Principal designated as having the lead responsibility for managing the CM/GC’s organization for this Project is:
Name:__________________________________

Address:_______________________________

E-mail Address:_________________________

Phone / Fax Numbers:____________________

The Project Principal will support the CM/GC’s Project Manager and Construction Manager during all phases to ensure the success of the Project, and will be available to the Agency to assist in resolution of any Project issues.  
4.6.2   Project Manager - The CM/GC’s representative for this Project is the CM/GC's Project Manager (“CM/GC PM”):

Name:__________________________________

Address:_______________________________

E-mail Address:_________________________

Phone / Fax Numbers:____________________

The CM/GC’s PM will supervise and coordinate all Pre-construction Phase and Construction Phase Services of the CM/GC and participate in all meetings during the Project unless otherwise directed by the Agency.  The CM/GC represents that the CM/GC PM shall have the authority to execute Change Orders and Contract Amendments on behalf of the CM/GC.

4.6.3   Construction Manager - The CM/GC's Construction Manager during the Project is:
Name:__________________________________

Address:_______________________________

E-mail Address:_________________________

Phone / Fax Numbers:____________________
The CM/GC’s CM will supervise and coordinate all Construction Phase Services of the CM/GC.
4.7
Key Personnel - The CM/GC's Key Personnel identified in Article 4.6, and any other personnel identified by name in the CM/GC's Proposal shall be considered Key Personnel and shall not be replaced during the Project without the written permission of the Agency, which shall not be unreasonably withheld.  If the CM/GC intends to substitute any Key Personnel, a request must be given to the Agency at least 30 Calendar Days (or such shorter period as permitted by the Agency) prior to the intended time of substitution, per CM/GC General Provision, Subsection 00180.35.  When replacements have been approved by the Agency, the CM/GC shall provide a transition period of at least 10 Business Days during which the original and replacement personnel shall be working on the Project concurrently.  Once a replacement for any Key Personnel is authorized, further replacement shall not occur without the written permission of the Agency.
4.8 
Agency Representative and Contact Information – The Agency’s representative for this Project is the Agency Project Manager (“Agency PM”):

Name: ____________________________  

Address: __________________________

E-mail Address: _____________________

Fax Number: _______________________

Phone Number: _____________________

ARTICLE 5 
DATE OF COMMENCEMENT; INTERIM AND Contract COMPLETION DATES
5.1
Commencement of Services – The CM/GC is authorized to commence the Work contemplated by the Contract upon the issuance of Notice to Proceed.  The CM/GC shall not allow any Subcontractor to enter onto, or move Materials, Equipment, or workers onto, the Project Site until the CM/GC has confirmed that the Subcontractor has filed the required Public Works Bond with the Construction Contractors Board. 
When Construction Phase Services are added to the Contract as set forth in Article 3.2, and after the Agency has fully completed the NEPA process related to the Work identified, a Notice to Proceed (“NTP”) will be issued by the Agency to begin the designated or full Construction Phase Services.  A separate NTP shall be issued for any and every Early Work Amendment and the GMP Amendment. 
5.2
  Completion Dates - Each Early Work Amendment shall establish a completion date for the Work covered by the Early Work Amendment, and may establish interim completion dates for that Work. The GMP Amendment shall establish a Contract Completion Date and may establish Interim Completion Date(s) for the Work as agreed to by the Agency and CM/GC. As described in Article 5.5, liquidated damages figures shall be applied to each of the established completion dates and shall be determined by the Agency based on the value of the Early Work Amendment and the GMP Amendment.

The Agency has established the following Contract Completion Date for this Project: 
· Complete all Work to be done under the Contract, except for plant establishment and punch list items, no later than: December 12, 2012.
5.3
Time is of the Essence - All time limits stated in the Contract Documents are of the essence.

5.4
Time Extensions - Notwithstanding provisions for Contract time extensions in Subsection 00180.80 of the CM/GC General Provisions, the Agency and the CM/GC agree that timely completion of the Work is essential to the success of the Project, and that approval for time extension shall be granted only as a last resort.  The CM/GC agrees to make every effort to recover "lost" time. 

5.5
Liquidated Damages - The CM/GC acknowledges that the Agency will sustain damages as a result of the CM/GC's failure to complete Work by the Interim and Contract Completion Dates in accordance with the Contract Documents.  These damages may include, but are not limited to delays in completion, use of the Project, and costs associated with Contract administration and use of temporary facilities.  The CM/GC and the Agency acknowledge that the actual amount of damages would be difficult to determine accurately and agree that that the liquidated damages figure(s) established represent a reasonable estimate of such damages and is not a penalty.
The CM/GC agrees to pay to the Agency the liquidated damage sums established for each Calendar Day of delay or any fraction thereof and further agrees that the Agency may deduct such sums from payments the Agency otherwise owes to the CM/GC under the Contract.  If such deduction does not result in payment to the Agency of the assessed liquidated damages in full, the CM/GC shall promptly pay any and all remaining sums due to the Agency upon demand.
  The daily amount of liquidated damages applicable to the Agency-established Contract Completion Date defined in Article 5.2 is:
· Liquidated damages for failure to complete all Work to be done under the Contract, except for plant establishment and punch list items, by the Contract Completion Date specified in Section 5.2 shall equal $15,000 per Calendar Day.
Additional terms relating to liquidated damages appear in Subsection 00180.85 of the CM/GC General Provisions.
ARTICLE 6 
FEES, CONTRACT Amount AND GMP

6.1
Fees, Pre-construction Costs, Contract Amount, GMP – The Agency shall pay the CM/GC for the Pre-construction Costs described in Article 6.2. In addition, for each Early Work Amendment executed by the CM/GC and Agency, the Agency shall pay the CM/GC, as payment for the Early Work, an amount equal to the sum of the CM/GC Fee attributable to the Early Work, the cost of any bonds and insurance applicable to the Early Work, and the lump sum Early Work completed and accepted by the Agency. Any changes to the lump sum Early Work Amendment shall be executed as a Contract Change Order.  The CM/GC Fee and any applicable bond and insurance costs shall be included in all executed Contract Change Orders.
If a GMP Amendment is executed, the Agency shall pay the CM/GC, as payment for the Work, the Contract Amount which shall equal the sum of the Pre-construction Costs, the CM/GC Fee, the cost of any bonds and insurance applicable to the Work, and the Cost of the Work (lump sum) including any Early Work, but not exceeding the GMP.

The GMP shall be determined in accordance with the formula set forth below and as described in Article 6.3.  Costs in excess of the GMP shall be paid by the CM/GC without reimbursement by the Agency.  Changes to the GMP shall only be authorized by Amendment or Change Order.
       Pre-construction Costs (Becomes NTE)

+    CM/GC Fee (% of Cost of the Work – becomes fixed dollar lump sum)

+    Cost of the Work (Becomes lump sum)
+    Bonds and Insurance (Actual, reimbursable costs)
=    GMP 

*Formula assumes no Early Work is performed.


6.2
Pre-construction Costs - The Pre-construction Costs shall be payable to the CM/GC based on fixed hourly rates for the CM/GC PM and additional resource personnel on an actual-hours-worked basis up to a maximum, Not-to-Exceed (NTE) sum all of which are identified in Article 17.0. The hourly rates shall cover constructability review services, cost estimating, development of GMP, and all other Pre-construction Phase Services, as described in the CM/GC General Provisions, Section 00141. 
The NTE Pre-construction Costs are based on the fixed hourly rates for the Pre-construction Phase Services and reported as hourly rates for the CM/GC PM and additional resource personnel and identified in Article 17.0. 
If the CM/GC's costs for provision of Pre-construction Phase Services exceed the maximum Pre-construction Costs, the CM/GC shall pay such additional cost without further compensation.  The CM/GC shall not be entitled to any CM/GC Fee upon the Pre-construction Costs. 
The Agency shall pay the Pre-construction Costs on fixed hourly rates, on an actual-hours-worked basis with each application for payment during the Pre-construction Phase. If the total actual Pre-construction Costs are less than the maximum Pre-construction Costs used for initial calculation of the GMP as provided above, the GMP shall be reduced by the difference. Except to the extent the parties may expressly agree to the contrary in the GMP Amendment, no additional Pre-construction Costs or other fee or compensation shall be payable to the CM/GC with respect to Pre-construction Services performed after execution of the GMP Amendment.
6.3
Establishment of CM/GC Fee; Adjustments to CM/GC Fee:
6.3.1 The CM/GC Fee shall be a fixed dollar lump sum to be identified in the Early Work Amendment(s) and the GMP Amendment, and shall be calculated as ___% of the Cost of the Work at the time of execution of the Early Work Amendment and GMP Amendment.  In making such calculation for the GMP, the Cost of the Work shall exclude the Pre-construction Costs, the CM/GC Fee itself, and any other cost or charge which this CM/GC Contract states is not to be included in calculating the CM/GC Fee. 
The CM/GC Fee is inclusive of profit, general and administrative (“G&A”) costs and home office overhead, as normally applied to projects completed by the Proposers Firm. The Agency shall pay the CM/GC Fee ratably with each application for payment during the Construction Phase. 


In the case of Early Work Amendments, the CM/CG Fee shall be the above percentage multiplied by the Early Work cost (lump sum), until such time as a GMP Amendment is executed, at which time such CM/GC Fee payments shall be credited against the CM/GC Fee fixed therein.

6.3.2 
Notwithstanding any provision of Subsection 00140.30 of the CM/GC General Provisions to the contrary, and unless the parties agree in writing to the contrary, any Amendment or Change Order that increases either the Early Work Price or the GMP shall adjust the CM/GC Fee then in effect by multiplying the percentage shown in Article 6.3.1 by the change in the lump sum Cost of the Work reflected in such approved Amendment or Change Order.  In addition, if the Contract is terminated for any reason prior to full completion of the Work (including, without limitation, termination during or following performance of Early Work), the CM/GC Fee shall be limited to the total CM/GC Fee multiplied by the percentage of Work completed and accepted at the time of termination, subject to Article 7.2.4.  The CM/GC Fee shall not be subject to adjustment for any other reason, including, without limitation, schedule extensions or adjustments, Project delays, unanticipated costs, or unforeseen conditions.
6.4
Determination of Early Work Amendments 
6.4.1
The CM/GC shall collaborate with the Agency and the A&E in the development of the Early Work Package composed of all Work Packages to be constructed prior to determination of the GMP, and executed as an Early Work Amendment.  Scope of work and value of each Work Package shall be determined through collaboration with the Agency and A&E, and agreed to by the Agency prior to execution of an Early Work Amendment. Notice to Proceed will not be issued for any Early Work Amendment until the Agency has fully completed the NEPA process related to the Work identified in the Amendment. 
6.4.2
The CM/GC shall collaborate with the A&E on the establishment of appropriate bid items and corresponding estimated quantities for all Work items included in the Work Package.  Once all parties have agreed to the bid items and estimated quantities for all items of Work, the CM/GC shall propose unit costs for all bid items.  The Agency and the CM/GC shall meet to review all proposed unit costs along with the following supporting data to be supplied by the CM/GC:
· All open-book cost build-ups including Subcontractor quotes.
· A list of clarifications and assumptions made by the CM/GC in the establishment of the proposed unit costs including site conditions, construction means and methods, and identification of Work to be subcontracted or self-performed by the CM/GC.
· Any proposed Interim Completion Date(s) and the final completion date applicable to the Work Package.
6.4.3   The Agency and CM/GC shall negotiate the estimated quantities, unit prices, and all components of the Work Package and shall establish a set of assumptions upon which all Work and unit prices are based. 

6.4.4
Once all components of the Work Package are agreed upon by the Agency and CM/GC, all bid item total costs (bid item estimated quantity multiplied by unit cost) shall be rolled into one total lump sum, which becomes the Cost of the Work for the Work Package.  The Cost of the Work for all Work Packages shall be combined to establish the Cost of the Early Work Package. The CM/GC Fee shall then be applied by multiplying the percentage shown in Article 6.3.1 by the Cost of the Work of the Early Work Package. The CM/GC Fee then becomes fixed for that Early Work Package. The agreed-to, actual reimbursable costs for any applicable bonds and insurance shall then be applied as a separate line item.  The sum of the Cost of the Work (lump sum), the CM/GC Fee and the costs of the bonds and insurance shall then be rolled into one total lump sum which becomes the total “Early Work Price” for the Early Work Amendment.  
Cost of the Work (LS) + CM/GC Fee + Bonds & Insurance = Early Work Price (LS)

6.4.5
Any change in Work means, methods, or Materials proposed by the CM/GC and accepted by the Agency, shall be applied to the Project through an Amendment or Contract Change Order.  Reductions in the lump sum cost of an Early Work Amendment shall not affect the fixed CM/GC Fee.  Increases in the lump sum cost of an Early Work Amendment shall adjust the CM/GC Fee as described in Article 6.4.4.
6.5  
Determination of GMP
6.5.1
The CM/GC shall deliver to the Agency a proposed GMP and GMP Supporting Documents at any of the milestones identified on the Project Delivery Timeline described in Exhibit A to the CM/GC General Provisions.  If any subcontracts are in effect at the time the GMP is being established, the CM/GC shall use those subcontracts in establishing the GMP.

6.5.2   As the Plans and Specifications may not be developed to completion at the time the GMP proposal is prepared, the CM/GC shall include in the GMP all remaining Pre-construction Phase Services Work and associated costs required for final development of the Plans and Specifications by the A&E that is consistent with the Contract Documents and reasonably inferable therefrom.  Such final development does not include such things as changes in Work scope, kinds and quality of Materials or Equipment, all of which, if required, shall be incorporated by Change Order or Amendment with a corresponding GMP adjustment. 
6.5.3   The CM/GC shall include with its GMP proposal a written statement of its basis (the "GMP Supporting Documents"), which shall include:

(a)  A list of the Plans and Specifications, including all Addenda thereto and the conditions of the Contract, which were used in preparation of the GMP proposal.

(b)  A list of the clarifications and assumptions made by the CM/GC in the preparation of the GMP proposal to supplement the information contained in the Plans and Specifications.
(c)  The proposed Cost of the Work, including a statement of all costs organized by bid items, estimated quantities, and unit prices, rolled into a total lump sum value.
(d)  The proposed GMP shall then be established using the formula set forth in Article 6.1, and shall include the Cost of the Work (lump sum), the CM/GC Fee (% of the Cost of the Work, becomes fixed dollar lump sum), and the reimbursable bond and insurance costs.
(e)  The Interim and Contract Completion Dates upon which the proposed GMP is based, and a schedule of the construction documents issuance dates upon which the Interim Completion Date(s) are based.

6.5.4
The CM/GC shall meet with the Agency and A&E to review the GMP proposal and the written statement of its basis.  If the Agency or A&E discovers any inconsistencies or inaccuracies in the information presented, they shall promptly notify the CM/GC, who shall make appropriate adjustments to the GMP proposal, its basis or both.

6.5.5  Prior to the Agency’s acceptance of the CM/GC's GMP proposal and issuance of a Notice to Proceed, the CM/GC shall not incur any cost to be reimbursed as part of the Cost of the Work, except as specifically provided in an Early Work Amendment.

6.5.6 The Agency shall authorize and cause the A&E to revise the Plans and Specifications to the extent necessary to reflect the agreed-upon assumptions and clarifications contained in the GMP Amendment.  Such revised Plans and Specifications shall be furnished to the CM/GC in accordance with schedules agreed to by the Agency, A&E and CM/GC.  The CM/GC shall promptly notify the A&E and Agency if such revised Plans and Specifications are inconsistent with the agreed-upon assumptions and clarifications.

6.5.7
The GMP shall include in the Cost of the Work only those taxes which are enacted at the time the GMP is established.

6.5.8
The CM/GC shall work with the A&E and Agency to identify and confirm any Work not specifically shown but required for a complete, fully functional Project.  The Agency will direct the A&E to complete the final construction documents in accordance with the Project scope agreed upon by all parties at the time the GMP is established.

6.6
     Failure to Furnish an Acceptable GMP - If the CM/GC does not furnish a GMP acceptable to the Agency, or if the Agency determines at any time in its sole discretion that the parties may fail to reach a timely agreement on a GMP acceptable to the Agency, the Agency may terminate the Contract without liability, and the CM/GC shall not receive additional compensation beyond the Pre-construction Costs under the Contract, payable to the date of termination, together with amounts payable for Work completed and accepted by the Agency under an Early Work Amendment, if an Early Work Amendment has been executed, plus any applicable costs of bonds and insurance.  Termination under this provision shall proceed under Subsection 00180.90(c) of the CM/GC General Provisions as a termination for the Agency’s convenience. The CM/GC further agrees that the Agency shall not be liable for any damages whether actual, consequential or otherwise for termination of the Contract under this provision. The Agency may elect to complete the construction Work for this Project utilizing any alternative procurement method available. 
6.7     Acceptance of GMP - Upon acceptance of the GMP by the Agency, the parties shall execute a GMP Amendment. 

6.8    Agency Savings - If the Contract Amount, as defined in Article 6.1, is less than the GMP, the savings shall accrue to the Agency. 
CHANGES IN THE WORK

7.1
  Price Adjustments - Adjustments to the Cost of the Work required by changes in the Work shall be determined according to Section 00140 of the CM/GC General Provisions.
7.2
Adjustments to the GMP - Adjustments to the GMP after execution of the GMP Amendment may be made only (a) in the event of changes to the scope of Work, or (b) as otherwise expressly provided in this CM/GC Contract, and then only in accordance with the following procedure: 
7.2.1  The CM/GC shall review subsequent iterations of the Plans and Specifications as they are prepared to determine whether, in the opinion of the CM/GC, they result in a change in the scope of the Work so that it can be determined if an adjustment to the GMP is warranted.

7.2.2
Changes to the GMP shall be initiated by written notice by one party to the other ("GMP Change Request").  The CM/GC shall deliver any such GMP Change Request to the A&E and the Agency promptly after becoming aware of any scope or assumption change if, in the CM/GC's opinion, it constitutes grounds for adjustment of the GMP.  Any GMP Change Request shall include a proposal as to the appropriate GMP adjustment with respect to the scope change at issue. 

7.2.3  The CM/GC shall submit its GMP Change Requests as soon as possible, and the CM/GC shall not be entitled to claim a GMP increase unless the CM/GC submitted a GMP Change Request to the Agency and A&E within the earlier of (a) 30 Calendar Days after the CM/GC has received the information constituting the basis for the claim, or (b) as to Work components which are part of an Early Work Package not yet awarded, prior to submission of subcontracts for such Work and as to Work already subcontracted, prior to commencement of the portion of the Work for which the CM/GC intends to claim a scope change; and (c) in any event, prior to the CM/GC's signing of a Change Order for the scope change.

7.2.4
The Agency may, at any time, submit a GMP Change Request requesting a reduction of the GMP, which shall include the Agency’s basis for such request. For any individual Agency submitted GMP Change Request, or the aggregate of all Agency submitted GMP Change Requests, which result in a reduction of the GMP by 10% or more, will result in the CM/GC Fee being reduced correspondingly.
7.2.5
The CM/GC shall work with the A&E to reconcile all differences in its GMP Change Request within seven (7) Calendar Days from the date of submission of the GMP Change Request. "Reconciled" means that the CM/GC and A&E have verified that their assumptions about the various categories are the same, and that they have identified the reason for differences in the GMP Change Request and the A&Es position.  The CM/GC shall submit the Reconciled GMP Change Request to the Agency, which submission shall be a condition to any CM/GC claim for a GMP increase.  

7.2.6   If the Reconciled GMP Change Request is not acceptable to the Agency, the CM/GC agrees to work with the Agency and the A&E to provide a GMP Change Request that is acceptable to the Agency.

7.2.7
The CM/GC agrees to make all Project Records, including but not limited to calculations, drawings and similar items relating to the GMP Change Request, available to the Agency and to allow both the A&E and Agency access and opportunity to view such documents at the CM/GC's offices.  Upon the Agency’s reasonable notice, the CM/GC shall deliver two (2) copies of such documents to both the Agency and the A&E at any regular meeting or at the Project Site.

7.2.8   GMP increases, if any, shall not exceed the increased Cost of the Work arising from the scope change reconciled in accordance with the above provisions, as arising from the incident justifying the GMP increase, plus the CM/GC Fee applicable to such increase in the Cost of the Work, adjusted in the same manner as described in Article 6.4.4.  GMP reductions which are submitted by the CM/GC and accepted by the Agency shall not affect the previously fixed CM/GC Fee.
7.2.9   Except as provided in this Article 7.2, adjustments to the GMP shall be reconciled in accordance with Section 00140 of the CM/GC General Provisions.
7.3
Execution by the Agency - Notwithstanding any provision in the Contract to the contrary, the A&E has no authority to execute Change Orders or Amendments on behalf of the Agency, and only duly authorized personnel of the Agency may do so.

ARTICLE 7 
DISCOUNTS, REBATES AND REFUNDS

8.1
Discounts, Rebates and Refunds – Assumptions regarding any cash discounts obtained on payments made by the CM/GC shall be included in the pricing development for any Early Work Amendments and the GMP Amendment. 
ARTICLE 8 
SUBCONTRACTS AND OTHER CONTRACTS

9.1
General Subcontracting Requirements:
8.1.1 The following specific minimum requirements apply to selection of Subcontractors performing Construction Phase Services for this Project:

(a) The CM/GC must self-perform a minimum of 30% of the Construction Phase Services Work.
(b)
The CM/GC must subcontract out a minimum of 30% of the Construction Phase Services Work. 

(c) The CM/GC may select Subcontractors to perform Construction Phase Services utilizing either a competitive bidding process or through negotiation, at CM/GC’s discretion.
8.1.2 The CM/GC shall comply with all Contract requirements defined in Exhibit C to this CM/GC Contract in all respects for the solicitation of Disadvantaged Business Enterprise (DBE) and Minority, Women and Emerging Small Business Enterprises (MWESB).  Compliance shall include pass-through requirements for Subcontractor demonstrations of good faith efforts for all subcontracted Work. 

9.2
CM/GC's Obligations under Subcontracts:
9.2.1
No use of a Subcontractor or supplier shall relieve the CM/GC of any of its obligations or liabilities under the Contract.  Except as may expressly otherwise be provided in the Contract, the CM/GC shall be fully responsible and liable for the acts or omissions of all Subcontractors and suppliers including persons directly or indirectly employed by them.  The CM/GC shall have sole responsibility for managing and coordinating the operations of its Subcontractors and suppliers, including the settlement of disputes with or between the CM/GC and any such Subcontractor or supplier.

9.2.2
The CM/GC shall include in each subcontract and require each Subcontractor to include in any lower tier subcontract, all provisions necessary to make all of the provisions of the Contract Documents, including the CM/GC General Provisions, fully effective as applied to Subcontractors.  The CM/GC shall indemnify the Agency for any additional cost based on a Subcontractor claim which results from the failure of the CM/GC to incorporate the provisions of this CM/GC Contract in each subcontract.  The CM/GC shall provide all necessary Plans, Specifications, and instructions to its suppliers and Subcontractors to enable them to properly perform their work.
9.2.3
 The CM/GC shall comply with the subcontracting requirements in CM/GC General Provisions, Subsection 00180.20.

9.3

Subcontractor Selection:
9.3.1
The following minimum requirements apply to the Subcontractor selection process:

(a) Subcontractors must be qualified to perform the Work for this Project by being appropriately registered with the State of Oregon Construction Contractors Board and/or the State Landscape Contractors Board. 

(b)  The CM/GC shall comply, and require Subcontractor compliance with, the “General Wage Determination issued Under the Davis-Bacon and Related Acts” from the U.S. Secretary of Labor, unless a higher wage rate and fringe benefits are required pursuant to ORS 279C.800 through 279C.870, as indicated in the BOLI publication, “Prevailing Wage Rates for Public Contracts in Oregon Subject to BOTH State PWR Law and the Federal Davis-Bacon Act”, in which case the higher wage rate and fringe benefits shall be paid.  The wage rates that apply to this Project will be identified at the time the initial set of construction Specifications are made available and are incorporated into the first Early Work Amendment, or if no Early Work Amendment occurs, then at the time of the GMP Amendment. Those rates will then apply throughout the Project.   
(c)
The CM/GC shall review all bids and shall work with bidders to clarify submitted bids, reduce exclusions, verify scope and quantities, and seek to minimize work subsequently awarded via the Change Order process.

(d)
The CM/GC's subcontracting records shall not be considered public records; provided, however, that the Agency and other agencies of the State shall retain the right to audit and monitor the subcontracting process in order to protect the Agency’s interests.
ARTICLE 9 
ACCOUNTING RECORDS

10.1

Accounting; Audit Access - The CM/GC shall keep full and detailed accounts and exercise such controls as may be necessary for proper financial management under the Contract; the accounting and control systems shall be satisfactory to the Agency.  The Agency and the Agency's representatives, including the Oregon Secretary of State accountants and auditors and representatives of the Federal Highway Administration (FHWA), shall be afforded reasonable and regular access to the CM/GC's records, books, correspondence, instructions, drawings, receipts, subcontracts, purchase orders, vouchers, memoranda and all other Project Records relating to the Contract, and the CM/GC shall preserve these for a period of six (6) years after Final Acceptance, or until all disputes, if any, concerning the Contract or the Project have been resolved, whichever occurs later, or for such longer period as may be required by law.  
The CM/GC shall require each Subcontractor to retain its Project Records for a period of six (6) years and to provide equivalent access to all Project Records to Agency’s representatives, including the Oregon Secretary of State accountants and auditors and representatives of the Federal Highway Administration (FHWA). The CM/GC shall require each Subcontractor to include in lower-tier subcontracts the same Project Record retention and access requirements.
10.2
Periodic and Final Audits – The Agency may, at its discretion, perform periodic audits of the Project Records associated with the Project.  The Agency intends to conduct a final audit of the Project Records prior to the Contract closeout.  The CM/GC shall cooperate fully with the Agency in the performance of such audits.  Disputes over audit findings or conclusions shall be subject to the process set forth in Article 12.3.

ARTICLE 10 
HOURLY RATES FOR PRE-CONSTRUCTION COSTS; PROGRESS PAYMENTS
11.1
Hourly Rates – The Agency agrees to compensate the CM/GC for all Pre-construction Phase Services Work performed under the Contract for the not-to-exceed (“NTE”) price identified in Article 17.0.  The Pre-construction Costs include the entire cost of completing the Pre-construction Phase Services in accordance with all Contract requirements and legal requirements, as contemplated by the Parties under the Contract, and further includes all CM/GC overhead and profit.  The Pre-construction Costs shall be payable in accordance with Article 11.4 and the CM/GC General Provisions, Section 00195.
The Pre-construction Costs for Pre-construction Phase Services performed during the Pre-construction Phase are based on fixed hourly rates for the CM/GC PM and additional resource personnel identified in Article 17.0.
11.2
Integration with CM/GC General Provisions - The requirements of this Article 11 and Article 12 are in addition to, and not in lieu of, the requirements of CM/GC General Provisions, Sections 00190 and 00195.  In the event of conflict between the provisions of Articles 11 and 12 and the CM/GC General Provisions, the provision more favorable to Agency shall control.    
11.3
Progress Payments - Based upon applications for payment submitted pursuant to the CM/GC General Provisions, Section 00195 the Agency shall make progress payments, less retainage in the amount of 2.5% of the value of the Work, to the CM/GC as provided below and elsewhere in the Contract Documents.  If the Agency determines that satisfactory progress is not being made on the Work, the Agency may withhold up to 5% of the value of Work accomplished from subsequent progress payments. No retainage will be withheld from payments made for Pre-construction Phase Services Work. A progress payment shall not be considered as acceptance or approval of any part of the Work, and shall not relieve the CM/GC of responsibility for defective Materials or workmanship.
11.4
Calculation of Pre-construction Phase Services Work Completed: 

(a)  
Hourly Rates – Applications for payment for Pre-construction Phase Services Work shall show the total hours worked for the CM/GC PM and additional resource personnel identified in Article 17.0.  The cost shall be the total of the hours worked multiplied by the hourly rates identified in Article 17.0.
11.4.1   Calculation of Monthly Payment:

(a)  Multiply the total, actual hours worked for the Key Personnel and additional resource personnel by the fixed hourly rate.

(b)  Subtract the aggregate of previous payments made by and retained by the Agency.

(c)  Subtract the shortfall, if any, indicated by the documentation required substantiating prior applications for payment, or resulting from errors subsequently discovered by the Agency in such documentation.

(d)  Subtract any amounts for which the Agency has withheld or denied payment as provided in the Contract Documents.

The CM/GC shall also provide a expenditure evaluation progress report with their application for payment summarizing Work accomplished during the month in which the invoiced Work was performed, Work planned for the following month, and progress percentage complete of Work Products in progress (see CM/GC General Provisions, Section 00141).
11.5
Calculation of Construction Phase Services Work Completed: 

(a)  Lump Sum Work - Applications for payment for lump sum unit priced Work shall show the percentage of completion of each portion of the Work as of the end of the period covered by the application for payment.  The percentage of com​pletion shall be the share of the Early Work Price (for Early Work) or GMP allocated to that portion of the Work in the Agency-approved Schedule of Values. The amounts to be allowed for lump sum Pay Items in progress payments shall not exceed the reasonable value of the Work, as determined by the Agency.
(b)  Unit Priced Work – Payment for all unit priced Work shall be measured according to the CM/GC General Provisions, Section 00190, and paid for according to Section 00195.
11.5.1
Calculation of Monthly Payment - Subject to other provisions of the Contract Documents, the amount of each progress payment for Construction Phase Services Work shall be computed by the Agency as follows:

(a)  Take that portion of the Early Work Price or GMP properly allocable to completed Work as determined by multiplying the percentage of completion of each portion of the Work under the Schedule of Values by the share of the Early Work Amendment or GMP allocated to that portion of the Work in the Schedule of Values.  Pending final determination of cost to the Agency of changes in the Work, amounts not in dispute shall be included.
(b)  Add that portion of the Early Work Amendment or GMP properly allocable to Materials and Equipment delivered and suitably stored and otherwise in compliance with Subsection 00195.60 of the CM/GC General Provisions.
(c)  Add the CM/GC Fee.  The portion of the CM/GC Fee payable shall be an amount that bears the same ratio to CM/GC Fee as sum of the amounts in the two preceding Clauses bears to the lump sum total for each Early Work Amendment and GMP Amendment, but in no event causing total CM/GC Fee payments to exceed the total, previously fixed CM/GC Fee identified in the Early Work Amendment or GMP Amendment.
(d)   Add that portion of the actual, reimbursable bonds and insurance costs.
(e)  Subtract the aggregate of previous payments made by and retained by the Agency.
(f)
Subtract the shortfall, if any, indicated by the documentation required substantiating prior applications for payment, or resulting from errors subsequently discovered by the Agency in such documentation. 

(g)  Subtract any amounts for which the Agency has withheld or denied payment as provided in the Contract Documents.
(h)  Subtract 2.5% retainage on the entire progress payment.
11.6    Adjustments to the Contract Amount - The Contract Amount shall only be adjusted through issuance of properly-authorized Change Orders or other authorized payments for Extra Work.  

11.7   Payments for Extra Work – The Agency will make payments for Extra Work in accordance with the provisions of CM/GC General Provisions, Section 00196.
11.8   Deductions from Monies Due –  The Agency may deduct from monies due or to become due the CM/GC for:  (a) amounts representing price adjustments authorized under the commodity escalation/de-escalation provisions of CM/GC General Provisions, Section 00195; (b) amounts representing recoupment of damages, including but not limited to liquidated damages; (c) amounts assessed by Authorities (e.g., fines and penalties) for which the CM/GC is responsible under the terms or the Contract or by Law; (d) amounts the Agency is compelled by court order or other legal mandate to withhold and/or tender to Authorities or third parties; (e) amounts as reimbursement for Agency payments made on behalf of the CM/GC or to meet the CM/GC’s obligations, as authorized under terms of the Contract; and (f) any other amounts authorized under the Contract or by Law to be deducted or withheld.
ARTICLE 11 
FINAL PAYMENT
12.1
Final Payment Accounting – The CM/GC shall submit to the Agency a final detailed accounting of the Cost of the Work together with the CM/GC's final application for payment. Final costs shall include a reconciliation of all reimbursable bond and insurance costs.
12.2
Calculation of Final Payment – Notwithstanding Section 00195.90 of the CM/GC General Provisions the final payment shall be calculated as follows:

12.2.1
Take the sum of the CM/GC Fee, plus the Pre-construction Costs, plus the costs of bonds and insurance, plus the Cost of the Work substantiated by the CM/GC's final accounting.  Said sum shall not exceed the GMP.

12.2.2   Subtract amounts, if any, for which the Agency withholds, in whole or in part, approval of payment.

12.2.3
Subtract the aggregate of previous payments made by the Agency to the CM/GC.  If the aggregate of previous payments made by the Agency exceeds the amount due the CM/GC, the CM/GC shall reimburse the difference to the Agency within 30 Calendar Days with interest at the rate applicable to Agency payments under Subsection 00195.90(b) of the CM/GC General Provisions.
12.3
Payment Disputes - If the Agency's accountants report the Cost of the Work as substantiated by the CM/GC's final accounting to be less than claimed by the CM/GC or if the Agency declines to approve any duly submitted payment request by the CM/GC, the CM/GC shall be entitled to demand a review by the Agency of the disputed amount per the provisions of the CM/GC General Provisions, Subsection 00195.95.  Any request not submitted and supported by an itemized statement within the time frame defined in 00195.95 will not be paid by the Agency and shall result in the substantiated amount reported by the Agency’s accountants becoming binding on the CM/GC.  
In addition, If the Agency or any other state agency performs a subsequent audit of the Cost of the Work and determines any item therein to have been unsubstantiated or that the CM/GC was otherwise overpaid, the CM/GC shall have 30 Calendar Days after delivery of request for reimbursement by the Agency to demand additional review by the Agency. Failure to make such demand within this 30 Calendar Day period shall result in the requested reimbursement becoming unconditionally due and payable by the CM/GC.  If the CM/GC timely submits a protest to the Agency, the CM/GC's claim shall be subject to the claims review process in the CM/GC General Provisions, Section 00199.  Pending a final resolution, the Agency shall pay the CM/GC the amount of the application for payment approved by the Agency.

12.4
Effect of Payment - Neither approval of an application for payment, a progress payment, release of retainage, final payment, or partial or entire use or occupancy of the Project by the Agency shall constitute acceptance of work not conforming to the Contract Documents, or waiver of the right to assert overpayment.
ARTICLE 12 
TERMINATION OR SUSPENSION

13.1
Agency’s Right to Terminate Prior to Execution of GMP Amendment - Prior to execution by both parties of the GMP Amendment, the Agency may terminate the Contract at any time without cause.  Upon such termination, the amount to be paid to the CM/GC shall not exceed the Pre-construction Costs payable to the date of termination, together with amounts payable for Early Work if an Early Work Amendment has been executed, plus any applicable costs of bonds and insurance.  If the Agency terminates under this Article 13.1 during the Pre-construction Phase, the Agency shall be entitled to copies of, and shall have the right to use, all Work Products of the CM/GC and its Subcontractors performed to the date of termination, and the CM/GC shall deliver copies of the same to the Agency on request.

13.2
Agency’s Termination for Public Convenience after GMP Amendment - After the GMP Amendment is executed by both parties, and upon notice to the CM/GC as provided in Section 00180.90(c) of the CM/GC General Provisions, the Contract may be terminated by the Agency without penalty for convenience, in which case the CM/GC shall be entitled to payment of any earned but unpaid amounts provided for in Article 13.1, together with the Cost of the Work completed under the GMP Amendment, plus the costs of bonds and insurance, plus the CM/GC Fee prorated based on the Cost of the Work completed prior to the date of termination, but in any event not in excess of the GMP.

13.3
Agency’s Termination for Default - In the event of termination of this Agreement by the Agency for cause pursuant to Subsection 00180.90(a) of the CM/GC General Provisions, the CM/GC may be liable for damages or losses suffered by the Agency because of the breach, and in any event, the amount, if any, to be paid to the CM/GC after application of the these provisions and the Agency’s rights at law shall not exceed the amount provided in Subsection 00195.70(a) of the CM/GC General Provisions.
13.4
Additional Defaults - In addition to the acts listed in CM/GC General Provisions, Subsection 00180.90(a), the following shall also be considered defaults for which the Contract may be terminated:

13.4.1
The CM/GC no longer holds the licenses or certificates required to perform the Work or any portion thereof.

13.4.2
The CM/GC so fails to perform any agreed-upon portion of the Work as to endanger the CM/GC’s performance under the Contract in accordance with its terms, and such breach, default or failure is not cured within the time periods and requirements of CM/GC General Provisions, Subsection 00180.90(b).

13.4.3
The CM/GC made knowing or reckless misrepresentations, concealed facts, or failed to disclose information in the CM/GC’s Proposal.  Such shall constitute fraudulent inducements, and shall entitle the Agency to recover reliance damages, in addition to any other available remedies to which it may show itself entitled.

13.5
Agency’s Termination of Contract / Non-availability of Funds
13.5.1
The Agency may terminate the Contract, in whole or in part, immediately upon notice to the CM/GC, or at such later date as the Agency may establish in such notice, upon the occurrence of any of the following events:

13.5.1.1
The Agency fails to receive funding, or appropriations, allotments, limitations or other expenditure authority at levels sufficient to pay for the CM/GC’s Work; or
13.5.1.2
Federal or State Laws are modified or interpreted in such a way that either the Pre-construction Phase Services or Construction Phase Services is prohibited, or the Agency is prohibited from paying for such services from the planned funding source.

13.5.2
The Agency reasonably believes that sufficient funds are anticipated to pay all amounts due hereunder, and hereby covenants and agrees that it will use its best efforts to obtain and properly request and pursue funds from which payments hereunder may be made, including making provisions for such payments to the extent necessary in the budget submitted for the purpose of obtaining funds, and will use its best efforts to have such budget approved.  It is the Agency’s intention to make all payments due hereunder if funds are legally available for such purpose. 

13.5.3
If, despite the above, the Agency is not allotted sufficient funds for the next succeeding fiscal period by appropriation, limitation, grant, or other funds source lawfully available to it for such purposes to continue the Project and make payments hereunder, the Agency may terminate the Contract, by notice to the CM/GC, without penalty, effective upon exhaustion of allocated funds, and such termination shall not constitute an event of default under any provision of the Contract. The Agency will give the CM/GC notice of such non-availability of funds within 30 Calendar Days after it receives notice.  The Parties shall perform their respective remaining obligations as delineated in CM/GC General Provisions, Subsections 00180.90(c) and 00195.70(b). 

13.6
Quality of the Work - In the event of the Agency’s termination of the Contract, regardless of reason, the CM/GC shall remain responsible for the quality of the Work performed through the date of termination. 
13.7
CM/GC’s Remedies - In the event of dispute involving alleged Agency default, the CM/GC shall be limited solely to pursuing remedies through those claims procedures set forth in CM/GC General Provisions, Section 0199.

13.8
Litigation - In the event of litigation instigated by the CM/GC in accordance with CM/GC General Provisions, Subsection 00199.40(e), or by the Agency for breach of Contract, in addition to its other available remedies the Agency may pursue both recoupment and set-off.
ARTICLE 13 
REPRESENTATIONS, WARRANTIES and certifications

13.1 Representations and Warranties – The CM/GC represents and warrants to the Agency as of the effective date of the Contract:

13.1.1 It is qualified to do business as a licensed general contractor under the laws of the State of Oregon, and has all requisite corporate power and corporate authority to carry on its business as now being conducted.
13.1.2 It has full corporate power and corporate authority to enter into and perform the Contract and to consummate the transactions contemplated hereby; the CM/GC has duly and validly executed and delivered this CM/GC Contract to the Agency and that the Contract constitutes the legal, valid and binding obligation of the CM/GC, enforceable against the CM/GC in accordance with its terms, except as enforceability may be limited or affected by applicable bankruptcy, insolvency, reorganization, moratorium or other similar laws affecting creditors' rights generally and by general principles of equity (regardless of whether enforceability is considered in a proceeding in equity or at law).
13.1.3 The CM/GC's execution and delivery of this CM/GC Contract and the consummation of the transactions contemplated hereby will not conflict with or result in a material breach of any terms or provisions of, or constitute a material default under, (a) CM/GC's Articles of Incorporation or Bylaws; (b) any note, bond, mortgage, indenture, license, lease, contract, commitment, agreement or other instrument or obligation to which the CM/GC is a party or by which the CM/GC may be bound; or (c) any statute, order, writ, injunction, decree, rule or regulation applicable to the CM/GC.
13.1.4 No material consent, approval, authorization, declaration or other order of, or registration or filing with, any court or regulatory authority or any third person is required for the valid execution, delivery and performance of the Contract by the CM/GC or its consummation of the transactions contemplated hereby.
13.1.5 There is no action, proceeding, suit, investigation or inquiry pending that questions the validity of the Contract or that would prevent or hinder the consummation of the transactions contemplated hereby.
13.1.6 The CM/GC's Project Principal, Project Manager and Construction Manager identified in Article 4 are duly appointed representatives and each has the authority to bind the CM/GC to any and all duties, obligations and liabilities under the Contract Documents and any Amendments thereto.

14.2
Tax Compliance Certification: 
The individual signing on behalf of the CM/GC hereby certifies and swears under penalty of perjury that s/he is authorized to act on behalf of the CM/GC, s/he has authority and knowledge regarding the CM/GC’s payment of taxes, and to the best of her/his knowledge, the CM/GC is not in violation of any Oregon tax laws. For purposes of this certification, "Oregon tax laws" are those tax laws listed in ORS 305.380(4), namely ORS Chapters 118, 314, 316, 317, 318, 320, 321 and 323 and Sections 10 to 20, Chapter 533, Oregon Laws 1981, as amended by Chapter 16, Oregon Laws 1982 (first special session); the elderly rental assistance program under ORS 310.630 to 310.706; and any local taxes administered by the Oregon Department of Revenue under ORS 305.620.

ARTICLE 14 
MISCELLANEOUS

14.1 Headings - The headings used in this CM/GC Contract are solely for convenience of reference, are not part of the Contract and are not to be considered in construing or interpreting the Contract.

14.2 Merger - The Contract Documents constitute the entire Contract between the parties.  No waiver, consent, modification or change of terms of the Contract shall bind either party unless in writing and signed by both parties.  Such waiver, consent, modification or change, if made, shall be effective only in the specific instance and for the specific purpose given.  There are no understandings, agreements, or representations, oral or written, not specified herein regarding the Contract.  The CM/GC, by signature of its representative, hereby acknowledges that it has read the Contract, understands it and agrees to be bound by its terms and conditions. This CM/GC Contract may be executed in several counterparts, each of which shall be an original, and all of which shall constitute but one and the same instrument.
15.3
Exemption from Competitive Bidding - The parties acknowledge that the Contract has been awarded under an exemption from competitive bidding requirements pursuant to ORS 279C.335, as authorized by the Oregon Department of Transportation (Exemption No. 2007-51).
15.4
Employee Drug Testing Program – The CM/GC certifies that:

· It has an employee drug-testing program complying with the requirements of ORS 279C.505 in place and shall maintain such program for the duration of the Contract. 

· It shall include in each of its subcontracts a requirement that the Subcontractor either maintain such a program or participate in the CM/GC’s program for the duration of the subcontract.

15.5
Nondiscrimination – The CM/GC certifies that:

· In compliance with ORS 279A.110, the CM/GC will not discriminate against minority, women or emerging small business enterprises in obtaining any subcontracts. 

· It shall not discriminate on the basis of race, color, national origin or sex in the performance of the Contract and in the award of subcontracts.
15.6
DBE Compliance – The CM/GC certifies that:

· The CM/GC shall abide by the provisions of 49 CFR 26, as it may be amended from time to time, for the duration of the Contract, and shall take all necessary and reasonable steps to ensure that Disadvantaged Business Enterprises, as defined in 49 CFR 26 (the “DBE’s”), have the opportunity to participate in the performance of Contracts and subcontracts financed in whole or in part with federal funds provided by Federal Highway Administration (the “FHWA”), Federal Transit Administration (the “FTA”) and Federal Aviation Administration (the “FAA”) under this agreement.  The Agency and its contractors shall take all necessary and reasonable steps in accordance with 49 CFR 26 to ensure that Disadvantaged Business Enterprises have the opportunity to compete for and perform contracts.  Neither the Agency nor its contractors shall discriminate on the basis of race, color, sex and/or national origin in the award and performance of Federal-Aid contracts. The CM/GC shall require that all Subcontractors so certify.

· The CM/GC shall comply with Agency DBE Policy Statement as defined in Exhibit C-5 to this CM/GC Contract, and shall require that all Subcontractors so comply.  The CM/GC shall include the Agency DBE Policy Statement in all subcontracts. 
· In the event that the CM/GC appears to be encountering problems in meeting the stated goal, the CM/GC shall immediately initiate the Good Faith Efforts requirements of the Agency’s DBE Provisions specified in Exhibit C-5 to this CM/GC Contract. 

15.7
Goals and Aspirational Targets – The following goals and Aspirational Targets will apply to the construction Work for this Project:
· MWESB Aspirational Target – 10% of the Contract Amount.  
· DBE Aspirational Target – 10% of the Contract Amount
· DBE Utilization Goal – 0% of the Contract Amount
· OJT/Apprenticeship Goal - 10% of the Contract Amount excluding Pre-construction Phase Services (Construction Phase Services only).
15.8
Joint Ventures and Partnerships – If the CM/GC is a joint venture or a partnership, each joint venture member or partner is executing this CM/GC Contract on behalf of and thereby binds both itself and the CM/GC, and each joint venture member or partner and the CM/GC shall be jointly and severally liable under this CM/GC Contract.
15.9
Notices - Notices to be given hereunder shall be given in writing by personal delivery, facsimile, or mailing the same, postage prepaid, to the CM/GC or the Agency at the addresses or numbers set forth in Articles 4.6 and 4.8, or as either Party may hereafter indicate pursuant to this Section. Any notice so addressed and mailed shall be deemed to be received five (5) Calendar Days after the date of mailing.  Any notice delivered by facsimile shall be deemed to be received when confirmation of successful transmission is generated by the transmitting machine.  To be effective against the Agency, such facsimile transmission must be confirmed by telephone notice to the Agency for the Project.  Any notice by personal delivery shall be effective as to the CM/GC upon delivery into the possession of one of the CM/GC’s designated personnel, and as to the Agency, upon delivery to the Agency’s designated Project Manager.  Regular, day-to-day communications may be transmitted through one of the methods set forth above, in person, by e-mail, or by other similar electronic transmission.
15.10
Disclosure of Tax Identification Number – The CM/GC shall provide its federal tax ID number to the Agency.  This number is required pursuant to ORS 305.385.  The Tax Identification Number provided pursuant to this authority will be used for the administration of State, federal and local tax Laws.
15.11
Severability - The Parties agree that if any term or provision of this CM/GC Contract is declared by a court of competent jurisdiction to be illegal or otherwise invalid, the validity of the remaining terms and provisions shall not be affected, and the rights and obligations of the Parties shall be construed and enforced as if the Contract did not contain the particular term or provision held to be invalid.

15.12
No Waiver - The failure of the Agency to enforce any provision of the Contract shall not constitute a waiver by the Agency of that provision or any other provision of the Contract.

15.13
Media Contacts; Confidentiality - Unless otherwise specifically authorized in writing, the CM/GC shall provide no news release, press release, or any other statement to a member of the news media regarding this Project without the Agency’s prior written authorization.  Furthermore, except in the case where the Agency specifically authorizes disclosure of Agency’s confidential information in writing, the CM/GC shall maintain the confidentiality of the Agency’s information pertaining to the Project, unless withholding such information would violate the law, create the risk of significant harm to the public or prevent the CM/GC from establishing a claim or defense in an adjudicatory proceeding. The CM/GC shall require of its Subcontractors similar agreements to maintain the confidentiality of Agency’s information.

15.14
Conflict of Interest – The CM/GC shall not engage in any activity that would constitute a “Conflict of Interest,” within the meaning of CM/GC General Provisions, Subsection 00170.78.

15.15
Ownership and Use of Work Product - All Work Products of the CM/GC arising from performance of the Contract shall be the exclusive property of Agency, as more particularly provided for under CM/GC General Provisions, Subsection 00170.07.
15.16
CS3 Certification - As required under CM/GC General Provisions, Subsection 00145.20(2), the CM/GC’s Project Manager and Construction Manager shall be required to attend the CS3 Certification training course provided by the Agency within 60 Calendar Days of issuance of Notice to Proceed for Pre-construction Phase Services.
ARTICLE 15  Bonding And Insurance
16.1
Insurance Requirements – During the term of the Contract, the CM/GC shall maintain in full force from insurers (a) having at least either an AA-/Aa3 rating by two (2) nationally-recognized rating agencies or an A-VII rating by A.M. Best and Company, and (b) holding a current certificate of authority to transact the business of insurance in the state of Oregon, all of the insurance coverages required in Exhibit G to this CM/GC Contract.
16.2
Bonding Requirements – Prior to commencement of Construction Phase Services, and in any event not later than mutual execution of the GMP Amendment, the CM/GC shall provide to the Agency full Performance and Payment Bonds in the amount of the GMP Amendment. 
If an Early Work Amendment is executed, the CM/GC shall provide Performance and Payment Bonds in the amount of the Early Work Amendment. The CM/GC shall provide to the Agency additional or replacement bonds at the time of execution of any subsequent Early Work Amendment or GMP Amendment, in each case prior to execution of the Amendment and the supplying of labor or Materials for the prosecution of the Work covered by the Amendment, and in each case a sufficient amount so that the total bonded sum equals or exceeds the total Early Work Price or the GMP, as the case may be. In the event of a scope change that increased the GMP, the CM/GC shall provide to the Agency an additional or supplemental bond in the amount of such increase prior to performance of the additional Work.
The CM/GC shall maintain the Performance and Payment Bonds in full force from Sureties licensed to do business in Oregon. The Parties understand and agree that the obligation of the CM/GC’s Surety for the faithful performance of the Contract pursuant to the requirements of Oregon Revised Statutes 279C.375.  
ARTICLE 16  PRE-CONSTRUCTION PHASE SERVICES; HOURS AND HOURLY RATES

The following negotiated, fixed hourly rates shall be used for payment to the CM/GC for all Pre-construction Phase Services Work.  The estimated level of services, shown as estimated hours, will remain flexible within the maximum NTE and are subject to reallocation upon approval by the Agency; however the hourly rates and the maximum NTE shall remain fixed.

Key Personnel or Position
     Estimated Hours
   x     Hourly Rate         =         Cost        
CM/GC Project Manager

________
   x    $__________
    =     $__________
Scheduler



________
   x    $__________         =     $__________
Estimator



________
   x    $__________         =     $__________

Constructability Services

________
   x    $__________         =     $__________

Administrative Staff


________
   x    $__________         =     $__________

[ enter resource positions  ]

________
   x    $__________         =     $__________
Total Maximum NTE:    $___________

THIS CM/GC CONTRACT is executed in two (2) original copies of which one is to be delivered to the CM/GC, and the other to the Agency.

CM/GC:
Name of Firm: ____________________________

Address: _________________________________

CM/GC's Federal Tax I.D. #:  ____________________
Construction Contractor's Board Registration No.: 



_________________________________________

Signature of Authorized Representative of CM/GC

Title_____________________________________

Date_____________________________________
If Proposer is a joint venture or a partnership, each joint venture member or partner of the Proposer shall sign, and by doing so is signing on behalf of and is therefore binding both itself and the Proposer, and each joint venture member or partner and Proposer shall be jointly and severally liable under the Contract.
_____________________________________________

Joint Venture/Partner #1
By:

_____________________________________________

Signature

_____________________________________________

Printed Name (On behalf of itself and Proposer)

_____________________________________________

Title

_____________________________________________

Joint Venture/Partner FEIN ID# or SSN# (Required)

_____________________________________________

Joint Venture/Partner #2

By:

_____________________________________________

Signature

_____________________________________________

Printed Name (On behalf of itself and Proposer)

_____________________________________________

Title

_____________________________________________

Joint Venture/Partner FEIN ID# or SSN# (Required)

AGENCY:
STATE OF OREGON acting by and through the Oregon Department of Transportation.

ADDRESS:  355 Capitol Street NE, Room 135, Salem, OR 97301-3871  
By_________________________________________Date:__________________________
    Douglas Tindall, Highway Division Deputy Director
Approved as to Legal Sufficiency:  OREGON DEPARTMENT OF JUSTICE

By:_________________________________________Date:__________________________
     Assistant Attorney General

Printed Name:_________________________________
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