
August 23, 2000

Jean Palmateer, Interim Manager
Special Transportation Fund Program
ODOT Public Transit Division
555 13th Street NE, Suite 3
Salem, Oregon 97301-4179

Dear Ms. Palmateer:

This letter is in response to your correspondence dated August 9, 2000 concerning
possible conflicts of interest involving members of Special Transportation Fund (STF)
advisory committees.

OREGON GOVERNMENT STANDARDS AND PRACTICES COMMISSION STAFF OPINION
NO. 00S-021

STATED FACTS:  Public Transit Division manages the STF, which is funded by a 2-cent
 tax on each pack of cigarettes.  The majority of funds are directed by ODOT to 33
governing bodies for distribution in each county.  The governing bodies, who are either
transportation districts or county governments, are required to appoint an advisory
committee as specified in the STF law and rule.  The primary function of the committee
is to advise and assist the governing body regarding funding decisions.  The advisory
committee reviews the distribution of funds before the governing body makes a final
decision.  Many governing bodies invest authority in their advisory committees so that the
advisory committee manages the funding distribution process on behalf of the governing
body. 

Membership qualifications of the advisory committee are defined by law.  The number of
members (minimum of three members) and membership make-up of the
advisorycommittee is at the discretion of the governing body.  The committee may include
any combination of membership qualification category that meets their needs.

Many governing bodies appoint individuals who represent or are transportation providers
to their advisory committees.  These individuals are referred to as providers of
transportation  and can be private operators (e.g., taxi), public agencies (e.g., city transit)
or private non-profit organizations.  These providers of transportation may financially
benefit by funding decisions that are recommended by the advisory committee and made
by the governing body.
Committees commonly include members who are from human service organizations
providing financial and other support services to the elderly or disabled.  Some of these
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organizations are governmental agencies, many are private non-profit agencies.  The
committee member may benefit by decisions, because decisions may affect their
organization s finances.

RELEVANT STATUTES:  The following Oregon Revised Statutes are applicable to the
issues addressed herein:

ORS 244.020(1): Actual conflict of interest  means any action or any decision or
recommendation by a person acting in a capacity as a public official, the effect of
which would be to the private pecuniary benefit or detriment of the person or the
person s relative or any business with which the person or a relative of the person
is associated unless the pecuniary benefit or detriment arises out of
circumstances described in subsection (7) of this section.

ORS 244.020(2):  Business  means any corporation, partnership, proprietorship,
firm, enterprise, franchise, association, organization, self-employed individual and
any other legal entity operated for economic gain but excluding any income-
producing not-for-profit corporation that is tax exempt under section 501(c) of the
Internal Revenue Code with which a public official is associated in a
nonremunerative capacity.

ORS 244.020(3):  Business with which the person is associated  means any
business of which the person or the person s relative is a director, officer, owner
or employee, or agent or any corporation in which the person or the person s
relative owns or has owned stock worth $1,000 or more at any point in the
preceding calendar year.

ORS 244.020(7):  Potential conflict of interest  means any action or any decision
or recommendation by a person acting in a capacity as a public official, the effect
of which could be to the private pecuniary benefit or detriment of the person or the
person s relative, or a business with which the person or the person s relative is
associated, unless the pecuniary benefit or detriment arises out of the following:

(a)  An interest or membership in a particular business, industry, occupation or
other class required by law as a prerequisite to the holding by the person of the
office or position.

ORS 244.020(15):  Public official  means any person who, when an alleged
violation of this chapter occurs, is serving the State of Oregon or any of its political
subdivisions or any other public body of the state as an officer, employee, agent
or otherwise, and irrespective of whether the person is compensated for such
services.
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ORS 244.040:  Code of ethics; prohibited actions; honoraria.  The following
actions are prohibited regardless of whether actual conflicts of interest or potential
conflicts of interest are announced or disclosed pursuant to ORS 244.120.

(1)(a)  No public official shall use or attempt to use official position or office to
obtain financial gain or avoidance of financial detriment that would not otherwise
be available but for the public official s holding of the official position or office,
other than official salary, honoraria, except as prohibited in paragraphs (b) and (c)
of this subsection, reimbursement of expenses or an unsolicited award for
professional achievement for the public official or the public official s relative, or
for any business with which the public official or a relative of the public official is
associated.

ORS 244.120:  Methods of handling conflicts; generally; application to elected
officials or members of boards. (1) Except as provided in subsection (2) of this
section, when met with an actual or potential conflict of interest, a public official
shall:

ORS 244.120(2):  An elected public official, other than a member of the
Legislative Assembly, or an appointed public official serving on a board or
commission, shall:

(a)  When met with a potential conflict of interest, announce publicly the nature of
the potential conflict prior to taking any action thereon in the capacity of a public
official; or

(b)  When met with an actual conflict of interest, announce publicly the nature of
the actual conflict and:

(A)  Except as provided in subparagraph (B) of this paragraph, refrain from
participating as a public official in any discussion or debate on the issue out of
which the actual conflict arises or from voting on the issue.

(B)  If any public official s vote is necessary to meet a requirement of a minimum
number of votes to  take official action, be eligible to vote, but not to participate as
a public official in any discussion or debate on the issue out of which the actual
conflict arises.

ORS 391.820:  Advisory committees; membership; duties.
ORS 391.820(2):  To be qualified to serve on an advisory committee of a district
or county, an individual must reside within the boundaries of the district, the county
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within which a district or part thereof is located or the county in which no part of a
district is located and must be:

(c) An individual engaged in providing transportation services to the elderly or
disabled in the district or county;

QUESTIONS #1:  Do the provisions of the Oregon Government Standards and Practices
laws apply to the advisory committees appointed by designated governing bodies as
defined by ORS 391.800 through ORS 391.830?

OPINION:  ORS 244.020(15) defines public official  as any person who, when an alleged
violation of this chapter occurs, is serving the State of Oregon or any of its political
subdivisions or any other public body of the state as an officer, employee, agent or
otherwise, and irrespective of whether the person is compensated for such services.
 Accordingly, Oregon Government Standards and Practices laws apply to STF committee
members.

QUESTION #2:  How do the qualifications for membership as defined by the STF laws
affect real or perceived conflicts of interest on the part of the members of the appointed
committee?  Are all members equally affected?

OPINION:  Oregon Government Standards and Practices laws define actual conflict of
interest  [ORS 244.020(1)] and potential conflict of interest  [ORS 244.040(7)].  An actual
conflict of interest occurs when the action is reasonably certain to result in a financial
benefit or detriment.  It will occur when an action taken by the official would directly and
specifically affect the financial interest of the official or the official s relative or a business
with which the official or the official s relative is associated.  A potential conflict of interest
exists when an official takes action that could possibly have a financial impact on that
official, a relative of that official or a business with which the official or the relative of the
official is associated.  Such possible financial impact is not certain.

ORS 244.040(1)(a) prohibits a public official from using, or attempting to use, official
position or office to obtain financial gain or avoidance of financial detriment for the official,
the official s relative or a business with which the official or the official s relative is
associated.  This prohibition exists regardless of whether actual conflicts of interest or
potential conflict of interest are announced or disclosed pursuant to ORS 244.120.

ORS 391.820(2)(c) requires that, to be qualified to serve on an advisory committee of a
district or county, an individual must be engaged in providing transportation services to
the elderly or disabled in the district or county.  ORS 244.020(7)(a) provides an exception
to actual conflicts of interest and potential conflicts of interest.  This subsection exempts
an individual with An interest or membership in a particular business, industry,
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occupation or other class required by law as a prerequisite to the holding by the person
of the office of position.  Those members are clearly exempt from the actual or potential
conflict of interest definitions in ORS 244.020(1) and ORS 244.020(7) and are not
required to declare conflicts of interest pursuant to ORS 244.120.  Only those committee
members defined in this subsection are exempt.

The GSPC has interpreted the language to obtain financial gain  in ORS 244.040(1)(a)
to require the gain to be of a nature which is not expressly exempted by the industry
representative  provision of ORS 244.020(1) and ORS 244.020(7).  To interpret otherwise
would render it virtually impossible for persons serving in such a capacity to take an
official action on the advisory committee on which they serve.

QUESTION #3:  How does the status of representing private non-profit organizations
affect a committee member s responsibility regarding real or perceived conflicts of
interest?

OPINION:  The definition of business  in ORS 244.020(2) excludes any income-
producing not-for-profit corporation that is tax exempt under section 501(c) of the Internal
Revenue Code with which a public official is associated in a nonremunerative capacity.
 If a STF advisory committee member is associated with a non-profit organization in a
nonremunerative capacity, no actual conflict of interest or potential conflict of interest
would arise for that member.  If a committee member is associated with a non-profit
organization in a paid capacity, the member must comply with the appropriate statutory
disclosure requirement applicable to the specific situation.

QUESTION #4:  How direct does the financial benefit have to be before real or perceived
conflicts of interest exist?

OPINION:  If none of the exemptions discussed above apply and the advisory committee
member is faced with either a potential conflict of interest or an actual conflict of interest,
any financial benefit or avoidance of a financial detriment which could or would affect the
official, a relative of the official or a business with which the official or a relative of the
official is associated must be disclosed pursuant to ORS 244.120.

Perceived  conflicts of interest are not addressed by the provisions of ORS Chapter 244.

QUESTION #5:  In the event that members of STF committees are exempted from conflict
of interest requirements, do you have any advice regarding conduct by the committee
members with regard to the appearance of a conflict of interest?
OPINION:  The GSPC staff believes that public disclosure, even when not specifically
required by law, helps to enhance the public trust.
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THIS RESPONSE ADDRESSES ONLY THE APPLICATION OF ORS CHAPTER 244 TO THE
FACTS STATED HEREIN.  OTHER LAWS OR REQUIREMENTS MAY ALSO APPLY.  THIS
IS NOT A FORMAL ADVISORY OPINION PURSUANT TO ORS CHAPTER 244.280.  IT IS MY
PERSONAL ASSESSMENT AS THE EXECUTIVE DIRECTOR OF THE OREGON
GOVERNMENT STANDARDS AND PRACTICES COMMISSION.

Sincerely,

L. Patrick Hearn
Executive Director
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