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November 2, 2006
C. Randall Tosh

City Attorney

City of Salem

555 Liberty Street, S.E., Room 205

Salem, Oregon 97301

Dear Mr. Tosh:

This is in response to your letter dated September 25, 2006 regarding questions about whether a public official may be met with a conflict of interest or would a “class exception” be applicable.

OREGON GOVERNMENT STANDARDS AND PRACTICES COMMISSION STAFF OPINION NO. 06S-020
STATED FACTS:  A city owns an airport that is managed under a division within the Community Development Department.  The city council reviews and approves the airport budget.  The council makes other decisions on the development or operation of the airport.  Recent decisions have included the approval of terminal facility construction, increases in rates charged on leases and joint contracts for construction of streets or other such improvements.
The airport leases property to individuals and businesses.  The leases allow the lessee to amortize the improvements.  There are three classes of leases:

Small Private Lease allows for small hanger construction, provides 20 year term and has no renewal option.


Corporate Private Lease allows for construction of large hanger with office space, provides 30 to 40 year term and has two five year renewal options.

Industrial Lease that may not involve hanger construction.
Currently, there are 106 leases, 80 small, 16 corporate and 10 industrial.  The lease rates are based on a “market value” appraisal applied to each class.  There is a standardized rate established for each of the three classes.  Each lease has an “escalator clause” with a periodic re-evaluation of the market value at three or five year intervals depending on the class of the lease.
The mayor and the mayor’s spouse own one of the 16 large corporate hangers.  Their hanger includes office space.  Being licensed pilots they own a single engine aircraft that is kept in the hanger.  The aircraft is used for business and pleasure.  They have a hanger lease that is in the name of a family revocable trust.
QUESTION:  Would the Mayor be met with a conflict of interest when participating in the city council’s official action that would impact the elements of airport lease agreements, hanger property appraisals or rates charged on leases?
ANSWER:  Oregon Government Standards and Practices laws define actual conflict of interest [ORS 244.020(1)] and potential conflict of interest [ORS 244.020(14)].  An actual conflict of interest occurs when an action taken by a public official would directly and specifically affect the financial interest of the official, the official’s relative or a business with which the official or a relative of the official is associated.  A potential conflict of interest occurs when an official participates in official action that could have a financial impact on that official, a relative of that official or a business with which the official or the relative of that official is associated.

The stated facts describe a mayor who, with a spouse, holds one of 16 large corporate hanger leases at the airport.  It appears that official action taken by the city council having a uniform impact on all hanger leases would have no lesser or greater financial impact on the mayor’s lease than any other of the 106 leases.  This would also appear to be the case for action that would have a uniform impact on all 16 larger corporate hanger leases.  When participating in these official actions it appears that the mayor would not be met with a statutory conflict of interest.
ORS 244.020(14)(b) provides an exception to conflicts of interest when an official action affects all members of a class to the same degree.  Sometimes a public official may take action that would have a financial effect on that official, a relative of that official or a business with which the official or a relative of that official is associated.  If an identifiable group of other persons or entities are also affected to the same degree by that action, the official would be exempt from conflict of interest requirements on the basis of a class exception.  It appears that the Mayor, as a lease holder, would be a member of an identifiable group that would be impacted alike with regard to uniform rate increases, terms or conditions of lease agreements or appraisals.
Although the Mayor is not met with a statutory conflict of interest, there are occasions when a public official, in such circumstances, may decide to disclose the nature of a financial interest that the official believes would give rise to a public perception of a conflict of interest.  Such disclosures are neither prohibited nor required in ORS Chapter 244.
QUESTION:  Would the Mayor be met with a conflict of interest when participating in the city council’s official action to approve infrastructure improvements to terminal facilities for patrons and lease holders?

ANSWER:  If the city council action approved an improvement to the airport infrastructure that would have the same financial impact on the Mayor, as a lease holder, as all other lease holders, it is likely a class exception would apply in those circumstances.  However, if the infrastructure improvement is such that it would have a greater or lesser impact on the Mayor’s hanger property the Mayor may be met with a conflict of interest.  For example, if the city council action were to approve installing a new paved apron only in front of the Mayor’s hanger a statutory conflict of interest would arise.
QUESTION:  Would the Mayor be met with a conflict of interest when participating in the city council’s official action to approve policy decisions that are intended to advance the city’s effort to encourage the establishment of commercial air service at the airport?

ANSWER:  It appears that any city council action on issues to promote or encourage commercial air service would impact all lease holders to the same or lesser degree as the Mayor, a lease holder.  On such issues the class exception would likely apply with regard to the requirement to disclose the nature of conflicts of interest.
RELEVANT STATUTES:  The following Oregon Revised Statutes (ORS) are applicable to the issues that are addressed in this opinion:

244.020(1) " ‘Actual conflict of interest’ means any action or any decision or recommendation by a person acting in a capacity as a public official, the effect of which would be to the private pecuniary benefit or detriment of the person or the person's relative or any business with which the person or a relative of the person is associated unless the pecuniary benefit or detriment arises out of circumstances described in subsection (14) of this section.”

244.020(2) " ‘Business’ means any corporation, partnership, proprietorship, firm, enterprise, franchise, association, organization, self-employed individual and any other legal entity operated for economic gain but excluding any income-producing not-for-profit corporation that is tax exempt under section 501(c) of the Internal Revenue Code with which a public official is associated in a nonremunerative capacity.”

244.020(3) " ‘Business with which the person is associated’ means:

(a) Any business or closely held corporation of which the person or the person’s relative is a director, officer, owner or employee, or agent or any private business or closely held corporation in which the person or the person’s relative owns or has owned stock, another form of equity interest, stock options or debt instruments worth $1,000 or more at any point in the preceding calendar year;

244.020(14) " ‘Potential conflict of interest’ means any action or any decision or recommendation by a person acting in a capacity as a public official, the effect of which could be to the private pecuniary benefit or detriment of the person or the person's relative, or a business with which the person or the person's relative is associated, unless the pecuniary benefit or detriment arises out of the following:”

244.020(14)(b) “Any action in the person's official capacity which would affect to the same degree a class consisting of all inhabitants of the state, or a smaller class consisting of an industry, occupation or other group including one of which or in which the person, or the person's relative or business with which the person or the person's relative is associated, is a member or is engaged. The commission may by rule limit the minimum size of or otherwise establish criteria for or identify the smaller class that qualify under this exception.”

244.020(15) “ ‘Public official’ means any person who, when an alleged violation of this chapter occurs, is serving the State of Oregon or any of its political subdivisions or any other public body of the state as an officer, employee, agent or otherwise, and irrespective of whether the person is compensated for such services.”

244.020(16) " ‘Relative’ means the spouse of the public official, any children of the public official or of the public official's spouse, and brothers, sisters or parents of the public official or of the public official's spouse.”

244.120 “Methods of handling conflicts; generally; application to elected officials or members of boards. (1) Except as provided in subsection (2) of this section, when met with an actual or potential conflict of interest, a public official shall:”

244.120(2) “An elected public official, other than a member of the Legislative Assembly, or an appointed public official serving on a board or commission, shall:”

244.120(2)(a) “When met with a potential conflict of interest, announce publicly the nature of the potential conflict prior to taking any action thereon in the capacity of a public official; or”

244.120(2)(b) “When met with an actual conflict of interest, announce publicly the nature of the actual conflict and:”

244.120(2)(b)(A) “Except as provided in subparagraph (B) of this paragraph, refrain from participating as a public official in any discussion or debate on the issue out of which the actual conflict arises or from voting on the issue.”

THIS RESPONSE ADDRESSES ONLY THE APPLICATION OF ORS 244 TO THE FACTS STATED HEREIN.  ANY RELEVANT INFORMATION, WHICH WAS NOT INCLUDED BY THE REQUESTER OF THIS OPINION IN THE STATED FACTS, COULD COMPLETELY CHANGE THE OUTCOME OF THIS OPINION.  OTHER LAWS OR REQUIREMENTS MAY ALSO APPLY.  THIS IS NOT A FORMAL ADVISORY OPINION PURSUANT TO ORS CHAPTER 244.280.  THIS OPINION DOES NOT EXEMPT A PUBLIC OFFICIAL FROM LIABILITY UNDER ORS CHAPTER 244 FOR ANY ACTION OR TRANSACTION CARRIED OUT IN ACCORDANCE WITH THIS OPINION.  THIS OPINION IS ONLY MY PERSONAL ASSESSMENT AS THE EXECUTIVE DIRECTOR OF THE OREGON STANDARDS AND PRACTICES COMMISSION.
Please contact this office again if you would like this opinion submitted to the Government Standards and Practices Commission for adoption as a formal advisory opinion pursuant to ORS 244.280.

Sincerely,

Donald K. Crabtree
Interim Executive Director

06S-020
