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December 1, 2006

Kiki Parker-Rose

Southern Oregon Monitoring Services

2575 Campus Drive, #344

Klamath Falls, Oregon 97601

Dear Ms. Parker-Rose:

This is in response to your letter dated October 30, 2006 regarding a county parole and probation supervisor establishing a private business that monitors clients placed on bench probation.

OREGON GOVERNMENT STANDARDS AND PRACTICES COMMISSION STAFF OPINION NO. 06S-023
STATED FACTS:  Individuals convicted of felonies are normally placed on “formal” probation by the county circuit court and supervised by the county’s department of probation and parole.  When a person is put on probation the court sets conditions that must be met within a specified period of time.  The county probation and parole department supervises those on formal probation to ensure they meet the conditions within the probationary period.
In addition to formal probation, the circuit court also uses “bench” probation.  Candidates for bench probation are usually those convicted of misdemeanor crimes and “first-time offenders.”  A significant difference between formal and bench probation is that the court does not always require monitoring of probationers to determine if they are fulfilling the conditions of bench probation.  The county probation department has apparently notified the county circuit court that the department does not have sufficient funds to support monitoring of bench probationers.

A supervisor in the county’s probation and parole department proposes to create a private business to provide monitoring services for individuals on bench probation.  The supervisor’s spouse will be a partner in the business.  The supervisor will conduct the private business activities on personal time.  The supervisor indicates that the probation department does not have any role in administering those on bench probation.  Bench probationers often have to fulfill community service work requirements, but the community service program is not within the supervisor’s department and not within the scope of the supervisor’s duties or responsibilities.  The supervisor indicated that the private business will not use county resources or information other than the information available to any private citizen or business.  Any county information obtained by the supervisor’s private business will be obtained through the same procedures available to any private citizen or business.

Without county probation monitoring, the responsibility for monitoring bench probationers rests with the court staff, but court resources are limited for such monitoring.  Historically, bench probation was given for minor crimes and in accord with conditions of a plea agreement between the prosecutor and the defendant.  Monitoring, in such cases, did not present a serious concern.  Some bench probation cases for which the court may desire monitoring include probationers with a DUII conviction and/or those who reside out of the county.
The business clients would come only from circuit court referrals when monitoring of a bench probationer is ordered.  Apart from the defendants, who have negotiated for bench probation, the circuit court judges have the discretion to decide whether or not to require monitoring of a bench probationer.  If monitoring were ordered, the court referral would go to a qualified entity, public of private.  Currently, there are no private businesses in this county that provide this service and the county probation department has indicated it is unable to provide monitoring.
The supervisor’s proposed business would inform the circuit court of the services offered to probationers and any court referral would come with the expectation that the business would monitor whether or not the probationer fulfills the conditions of probation within the time allowed.
The supervisor’s proposed business would charge the probationers a monthly fee.  The business would meet with clients, provide information and monitor progress.  Thirty days prior to the expiration of bench probation, the business would give the court a progress report on the client.  The business would not give legal advice to the client or make any recommendations to the court.
The only reason for contact between the supervisor’s private business and the county department of probation and parole would be to arrange for probationers, clients of the private business, to complete required community service work.  Confirmation of community service work hours completed would be obtained through e-mail exchanges between the county agency and the supervisor’s private business.  The supervisor does not oversee or have responsibilities in the county’s community service work program.

The private business would have access to the Oregon Judicial Information Network (OJIN) which would enable the business to track a probationer’s payment of fees and learn of new criminal activity.  OJIN is a fee based service available to private subscribers.  Currently, there is a set-up fee of $295 and a monthly fee of $10 for each user.  There are additional fees for certain search requests.
QUESTION:  Would the supervisor from the county probation and parole department violate Government Standards and Practices law by establishing a private business that offers a monitoring service to individuals that are placed on bench probation?

ANSWER:  ORS 244.040(1)(a) prohibits a public official from using or attempting to use an official position to obtain financial gain or to avoid a financial detriment for the public official, a relative of the official or a business, with which either are associated, if the opportunity would not otherwise be available but for the public official's holding the position.  The only exceptions to prohibited financial gain are official salary, honoraria, reimbursed expenses and unsolicited awards for professional achievement.

Public officials are not prohibited from pursuing personal business interests during personal time.  ORS 244.040(1)(a) would prohibit a public official from using an official position to create or accept an opportunity that would not otherwise be available but for the position held.  That does not appear to be evident in these stated facts.
It does not appear that the supervisor’s private business formation and its proposed services resulted from official actions taken by the probation department supervisor.  The circumstances indicate that the supervisor has proposed creating a private business that addresses a need that was identified while working in the county probation department.  It does not appear that the need was identified through confidential information of the probation department, but through information generally available to a private citizen.
It is noted that the services proposed for the private business have significant similarity to those that are provided by the supervisor’s public employer and give rise to a serious perception that the supervisor may be using an official position to create a private business opportunity.  The apparent close working relationship probation personnel have with the circuit court increases the perception that the supervisor may be situated to use an official position to gain clients for the proposed private business, an opportunity that would not be available but for the official position.
Perceptions are not violations of Government Standards and Practices law, but public officials must take them into account when making decisions that may impact the trust given by the public to the government body the official serves.  This makes it imperative for the county probation department supervisor to exercise strict personal rules to avoid any appearance of soliciting client referrals in or around the court house or whenever performing probation department duties.

The GSPC has written guidelines for public officials to follow when pursuing personal business interests so as to avoid violations of Government Standards and Practices law.


GUIDELINES FOR OUTSIDE EMPLOYMENT OF PUBLIC OFFICIALS
1.
Private business shall not be conducted on public time.

2.
Public supplies, facilities, equipment, personnel, records or any other public resources shall not be used to carry out private business.

3.
No official action toward a third party shall be conditioned on a private business relationship with that third party.

4.
No confidential information shall be used to obtain financial benefit for the employee, a relative or a business with which either is associated.

5.
Employees will notify their appointing authority in writing of a potential or actual conflict of interest if private endeavors could or would be financially affected by public employment.

ORS 244.120(1)(c) requires an appointed public official, met with a conflict of interest, to notify the appointing authority in writing as to the nature of a conflict of interest.  The stated facts do not appear to present circumstances wherein the supervisor would normally be met with conflicts of interest.  The supervisor apparently makes no recommendations as to candidates for bench probation to the circuit court; the circuit court does not now supervise those on bench probation and the supervisor has no apparent responsibilities in the county’s community service program.
If, on the other hand, the supervisor were to participate in official action on an issue that could or would result in gaining or losing a potential client for the supervisor’s personal business, or other such impact, the supervisor would need to notify the appointing authority in writing of the nature of a conflict of interest and, if an actual conflict of interest, refrain from participation in the matter.
RELEVANT STATUTES:  The following Oregon Revised Statutes (ORS) are applicable to the issues that are addressed in this opinion:

244.020(1) " ‘Actual conflict of interest’ means any action or any decision or recommendation by a person acting in a capacity as a public official, the effect of which would be to the private pecuniary benefit or detriment of the person or the person's relative or any business with which the person or a relative of the 
person is associated unless the pecuniary benefit or detriment arises out of circumstances described in subsection (14) of this section.”

244.020(2) " ‘Business’ means any corporation, partnership, proprietorship, firm, enterprise, franchise, association, organization, self-employed individual and any other legal entity operated for economic gain but excluding any income-producing not-for-profit corporation that is tax exempt under section 501(c) of the Internal Revenue Code with which a public official is associated in a nonremunerative capacity.”

244.020(3) " ‘Business with which the person is associated’ means:

(a) Any business or closely held corporation of which the person or the person’s relative is a director, officer, owner or employee, or agent or any private business or closely held corporation in which the person or the person’s relative owns or has owned stock, another form of equity interest, stock options or debt instruments worth $1,000 or more at any point in the preceding calendar year;

244.020(14) " ‘Potential conflict of interest’ means any action or any decision or recommendation by a person acting in a capacity as a public official, the effect of which could be to the private pecuniary benefit or detriment of the person or the person's relative, or a business with which the person or the person's relative is associated, unless the pecuniary benefit or detriment arises out of the following:”

244.020(15) “ ‘Public official’ means any person who, when an alleged violation of this chapter occurs, is serving the State of Oregon or any of its political subdivisions or any other public body of the state as an officer, employee, agent or otherwise, and irrespective of whether the person is compensated for such services.”

244.020(16) " ‘Relative’ means the spouse of the public official, any children of the public official or of the public official's spouse, and brothers, sisters or parents of the public official or of the public official's spouse.”

244.040 “Code of ethics; prohibited actions; honoraria.  The following actions are prohibited regardless of whether actual conflicts of interest or potential conflicts of interest are announced or disclosed pursuant to ORS 244.120:”

244.040(1)(a) “No public official shall use or attempt to use official position or office to obtain financial gain or avoidance of financial detriment that would not otherwise be available but for the public official's holding of the official position or office, other than official salary, honoraria, except as prohibited in paragraphs (b) and (c) of this subsection, reimbursement of expenses or an unsolicited award for professional achievement for the public official or the public official’s relative, or for any business with which the public official or a relative of the public official is associated.”

244.120 “Methods of handling conflicts; generally; application to elected officials or members of boards. (1) Except as provided in subsection (2) of this section, when met with an actual or potential conflict of interest, a public official shall:”

244.120(1)(c) “If the public official is any other appointed official subject to this chapter, notify in writing the person who appointed the public official to office of the nature of the conflict, and request that the appointing authority dispose of the matter giving rise to the conflict. Upon receipt of the request, the appointing authority shall designate within a reasonable time an alternate to dispose of the matter, or shall direct the official to dispose of the matter in a manner specified by the appointing authority.”

THIS RESPONSE ADDRESSES ONLY THE APPLICATION OF ORS 244 TO THE FACTS STATED HEREIN.  ANY RELEVANT INFORMATION, WHICH WAS NOT INCLUDED BY THE REQUESTER OF THIS OPINION IN THE STATED FACTS, COULD COMPLETELY CHANGE THE OUTCOME OF THIS OPINION.  OTHER LAWS OR REQUIREMENTS MAY ALSO APPLY.  THIS IS NOT A FORMAL ADVISORY OPINION PURSUANT TO ORS CHAPTER 244.280.  THIS OPINION DOES NOT EXEMPT A PUBLIC OFFICIAL FROM LIABILITY UNDER ORS CHAPTER 244 FOR ANY ACTION OR TRANSACTION CARRIED OUT IN ACCORDANCE WITH THIS OPINION.  THIS OPINION IS ONLY MY PERSONAL ASSESSMENT AS THE EXECUTIVE DIRECTOR OF THE OREGON STANDARDS AND PRACTICES COMMISSION.
Please contact this office again if you would like this opinion submitted to the Government Standards and Practices Commission for adoption as a formal advisory opinion pursuant to ORS 244.280.

Sincerely,

Ronald A Bersin
Executive Director
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