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June 28, 2007
John A. DiLorenzo, Jr.
Davis Wright Tremaine, LLP
1300 S.W. Fifth Avenue, Suite #2300
Portland, Oregon 97201
Dear Mr. DiLorenzo:

This staff opinion was initially issued on April 27, 2007 in response to your letter dated April 3, 2007.  You requested that the initial opinion be rescinded to allow for additional information that would modify the stated facts that were addressed in our April 27, 2007 opinion.  This opinion is being reissued on your request for a staff opinion regarding discounts offered by Verizon Wireless to state and local government employees in Oregon.
OREGON GOVERNMENT STANDARDS AND PRACTICES COMMISSION STAFF OPINION NO. 07S-005
STATED FACTS:  For a number of years, Verizon Wireless (Verizon) has made discounts available on consumer calling plans to state and local government employees in a number of states, including Oregon.

These discounts are offered through two different programs.  One program offers discounts pursuant to a contract between Verizon and the Western States Contracting Alliance and the second program offers discounts under Verizon’s West Area Government Employee Program.  The latter provides discounts to state and local government employees who cannot take advantage of the discounts available through the Western States Contracting Alliance program.

The State of Nevada negotiates with Verizon to set the rates, terms and conditions for wireless services and equipment on behalf of the governing bodies of states that are members of the Western States Contracting Alliance.  Each member state can negotiate to modify the terms and conditions of the master agreement to satisfy the requirements of the laws and regulations of that member state.  The State Procurement Office in the Oregon Department of Administrative Services negotiated a Participating State Addendum to the Western States Contracting Alliance Master Price Agreement.  Through this agreement and the addendum Oregon state agencies acquire wireless services and equipment to be used for official state business.  The laws and policies of some member states may allow state employees to subscribe to personal wireless service under the same terms and conditions as the master agreement, but Oregon is a member state that has prohibited state employees from purchasing personal service plans under the Western States Contracting Alliance master contract and the Oregon addendum.  However, under Verizon’s West Area Government Employee Program, discounts on personal service plans have been offered to Oregon government employees, primarily in local government.  Currently there are approximately 8,000 Oregon local and state employees that are subscribers under either of the government employee programs.

In addition to the discounts offered on personal service plans through either the Western States Contracting Alliance or the West Area Government Employee Program, Verizon offers similar discounts to employees of private companies that participate in Verizon’s Major Account Agreement program.  The major account program is available to any company located in Oregon that commits to five or more lines of service.

All Verizon discount programs are designed to appeal to potential subscribers from large identifiable groups.  Each of the three programs is available to potential subscribers employed by western state and local governments or private nationwide companies because the employers represent a potential of 10,000 lines or more to Verizon.  This 10,000 line potential is the aggregate over the western states area for the government employee programs and nationwide for private companies.  The three Verizon marketing programs are in the higher tiers of Verizon’s marketing plan.

Verizon has estimated that there are 200,000 employees of nationwide companies in Oregon that would be eligible for discounts on personal service plans under the major account program.  There was no information provided with this opinion request to indicate how many, if any, Oregon private sector employees are currently receiving discounts under the major account program, or whether any of these employees are even aware of the opportunity.
It is unknown how many public officials in Oregon could be eligible for Verizon discounts under either of the government employee programs because volunteers elected, appointed or employed are defined as public officials.

The discounts on personal service plans offered to state and local employees under either of Verizon’s government programs are managed by Verizon as separate and distinct programs from those offered to employees of private companies under the Verizon major account program.  However, the customer agreement entered into with the state and local government employees is the same agreement as the one for employees of private companies that participate in the major account program.  The discounted personal service plans offered to employees of private companies or state and local governments have the same rates, terms and conditions.

The basic individual service plan offered to the general public by Verizon is called America’s Choice Basic.  This plan currently includes 450 minutes per month and unlimited night and weekend calls for $39.99 per month.  Under both of the government employee programs and the private company major account program any subscriber to a personal calling plan of $34.99 or higher would qualify for the discounts.  The $34.99 threshold was previously established in both of the government discount programs and the major account program and remains the threshold to accommodate preexisting service agreements.

QUESTION:  Would Oregon state and local public officials violate Government Standards and Practices law by accepting Verizon Wireless (Verizon)discounts on personal service plans that are available through the Western States Contracting Alliance program or the West Area Government Employee Program?

ANSWER:  The definition of public official in ORS 244.020(15) is a broad one, including elected officials, volunteers and all others who serve the State of Oregon at any level of government.
ORS 244.040(1)(a) prohibits public officials from using or attempting to use their official position or office to obtain a financial gain or to avoid a financial detriment that would not otherwise be available but for the public officials' holding the official position or office.  Public officials may not use their official positions to gain a financial benefit for themselves or relatives, or for any business with which the public officials or relatives of the public officials are associated.

Verizon has two programs that offer discounted service plans to state and local government employees in a number of western states.  One program is based on an agreement between Verizon and the Western States Contracting Alliance.  Oregon is a member of this contracting alliance.  Oregon’s Procurement Office has modified the agreement to preclude state employees from accepting discounted service plans available and based upon the Western States Contracting Alliance.  A similar program, West Area Government Employee Program, was developed to offer the discounted service plans to state and local government employees who can not participate in the program based on the Western States Contracting Alliance agreement.  There are apparently 8,000 state and local employees in Oregon who have accepted the offer of discounted service plans from Verizon under these programs.
The number of public officials, elected, appointed or employed, in Oregon that might be solicited to purchase a discounted service plan cannot be readily determined.  It is likely the number would exceed 160,000.

The discounts offered to state and local government employees under either of these plans are similar to the rates, terms and conditions offered under another of Verizon’s programs called the Major Account Agreement.  The major account program offers the discounted service plans to employees of nationwide companies, if a company represents a nationwide potential of 10,000 lines or more to Verizon.  The Verizon offer of similar discounted service plans to state and local government employees is made because the government employers represent a potential of 10,000 lines or more to Verizon over the western states region.  Verizon estimates that there are 200,000 employees of nationwide companies in Oregon that could be eligible for the discounted service plans under the major account program.  There was no information to indicate how many, if any, Oregon private sector employees are currently receiving discounts under the major account program, or whether any of these employees are even aware of the opportunity.
Currently, the basic individual service plan Verizon offers to the general public is $39.99 per month.  The offer from Verizon that would be available to Oregon state and local government employees would be for discounts on any service plan that begins at $39.99, except for some preexisting plans that were activated a rates as low as $34.99.
The GSPC has issued two Staff Opinions (97S-034 and 03S-015) and one Advisory Opinion (04A-1003) that addressed issues related to the propriety of public officials accepting offers from different wireless service providers.  The stated facts in each of these opinion requests present different circumstances, but the GSPC opinions affirmed the principles established by the Oregon Supreme Court, in Davidson v. Oregon Government Ethics Commission, 300 Or 414, 712P2d 87 (1985).  The fact circumstances in this case dealt with a public official who had used the public official’s governmental body’s buying power to purchase an automobile at a discount price available to the governing body.  The court’s opinion informs the application of ORS 244.040(1)(a) to the question regarding the Verizon discounts available to Oregon public officials.  The court emphasized that the term “use” [of official position] in ORS 244.040(1) includes availing oneself of a benefit not available to the general public.  The court applied a “but for” test, meaning, but for being a public official the financial benefit would not be available to the public official.
Oregon has a population exceeding 3.5 million.  Verizon indicated that there are approximately 200,000 employees of private nationwide companies in Oregon that could be eligible for Verizon discounted service plans under the major account agreement.  That means that the discounts offered to the private sector employees represents approximately six percent of the Oregon population.  Although the numbers are only estimates, it appears there is no assurance that the Verizon discounts offered under the major account program are widely available to many Oregonians who are not public officials.
If not prohibited by Government Standards and Practices law, there could be over 160,000 Oregon public officials eligible to accept discounted Verizon service plans under either of the two government employee programs.  The Verizon offer of discounted service plans to Oregon public officials is conditioned on whether or not the prospective subscriber is a public official.
It appears that Oregon public officials would be prohibited by ORS 244.040(1)(a) from accepting the discounts offered by Verizon to state and local government employees because of the application of the “but for” test, meaning, but for being a public official the financial benefit would not be available to the public official.  This would appear to be the prohibited “use” of an official position or office addressed in ORS 244.040(1)(a).
QUESTION:  Would Verizon Wireless violate Government Standards and Practices law by offering discounts on personal service plans to Oregon employees of state and local governments through either the Western States Contracting Alliance program or the West Area Government Employee Program?
ANSWER:  The reduced cost or discounts on wireless services do not appear to be gifts as used in ORS Chapter 244.  Gifts are normally understood to be something of financial value offered by one person or entity to a public official on a specific occasion.  A standing offer of something with financial value to a large category of individuals (public officials) has not been considered a gift.  The propriety of public officials accepting discounts from various retailers has been evaluated as to whether or not accepting the offers constitute a financial benefit prohibited by ORS 244.040(1)(a).  This provision of law assigns personal responsibility to the public official who accepts prohibited financial gain, but does not assign responsibility to the provider or source of the gain.  It appears that state or local government public officials who accept a discounted service plan under the current terms and conditions of either of Verizon’s government employee programs may violate ORS 244.040(1)(a).  On the other hand, ORS 244.040(1)(a) does not address the propriety of a retailer offering a financial benefit to a public official who cannot accept the offer.  The propriety of offering a financial benefit to a public official who cannot legally accept the benefit is a practice that would be subject to the judgment of the source of the offer.
ORS 244.040(5) does prohibit a person, with a legislative or administrative interest in a public official, from offering gifts to a public official when the aggregate value of gifts provided in a single calendar year exceeds $100.  Since the discounts do not appear to be gifts, ORS 244.040(5) would likely not apply in these circumstances.
RELEVANT STATUTES:  The following Oregon Revised Statutes (ORS) are applicable to the issues that are addressed in this opinion:

244.020(7) " ‘Gift’ means something of economic value given to a public official or the public official's relative without valuable consideration of equivalent value, including the full or partial forgiveness of indebtedness, which is not extended to others who are not public officials or the relatives of public officials on the same terms and conditions; and something of economic value given to a public official or the public official's relative for valuable consideration less than that required from others who are not public officials. However, ‘gift’ does not mean:”

244.020(10) “ ‘Legislative or administrative interest’ means an economic interest, distinct from that of the general public, in one or more bills, resolutions, regulations, proposals or other matters subject to the action or vote of a person acting in the capacity of a public official.”

244.020(15) “ ‘Public official’ means any person who, when an alleged violation of this chapter occurs, is serving the State of Oregon or any of its political subdivisions or any other public body of the state as an officer, employee, agent or otherwise, and irrespective of whether the person is compensated for such services.”

244.040 “Code of ethics; prohibited actions; honoraria.  The following actions are prohibited regardless of whether actual conflicts of interest or potential conflicts of interest are announced or disclosed pursuant to ORS 244.120:”

244.040(1)(a) “No public official shall use or attempt to use official position or office to obtain financial gain or avoidance of financial detriment that would not otherwise be available but for the public official's holding of the official position or office, other than official salary, honoraria, except as prohibited in paragraphs (b) and (c) of this subsection, reimbursement of expenses or an unsolicited award for professional achievement for the public official or the public official’s relative, or for any business with which the public official or a relative of the public official is associated.”

244.040(5) “No person shall offer during any calendar year any gifts with an aggregate value in excess of $100 to any public official or candidate therefore or a relative of the public official or candidate if the person has a legislative or administrative interest in a governmental agency in which the official has or the candidate if elected would have any official position or over which the official exercises or the candidate if elected would exercise any authority.”

THIS RESPONSE ADDRESSES ONLY THE APPLICATION OF ORS 244 TO THE FACTS STATED HEREIN.  ANY RELEVANT INFORMATION, WHICH WAS NOT INCLUDED BY THE REQUESTER OF THIS OPINION IN THE STATED FACTS, COULD COMPLETELY CHANGE THE OUTCOME OF THIS OPINION.  OTHER LAWS OR REQUIREMENTS MAY ALSO APPLY.  THIS IS NOT A FORMAL ADVISORY OPINION PURSUANT TO ORS CHAPTER 244.280.  THIS OPINION DOES NOT EXEMPT A PUBLIC OFFICIAL FROM LIABILITY UNDER ORS CHAPTER 244 FOR ANY ACTION OR TRANSACTION CARRIED OUT IN ACCORDANCE WITH THIS OPINION.  THIS OPINION IS ONLY MY PERSONAL ASSESSMENT AS THE EXECUTIVE DIRECTOR OF THE OREGON STANDARDS AND PRACTICES COMMISSION.
Please contact this office again if you would like this opinion submitted to the Government Standards and Practices Commission for adoption as a formal advisory opinion pursuant to ORS 244.280.

Sincerely,

Ronald A. Bersin
Executive Director
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