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September 27, 2010
Bernadette Dieker Nunley

Assistant County Attorney

Office of Multnomah County Attorney

501 S.E. Hawthorne, Suite 500

Portland, Oregon 97214

Dear Ms. Dieker Nunley:

This is in response to your correspondence regarding how the provisions of Oregon Government Ethics law may apply to opportunities for public officials to participate in a pilot program offered by PSU and Toyota.
OREGON GOVERNMENT ETHICS COMMISSION STAFF ADVISORY OPINION NO. 10S-002
STATED FACTS:  Portland State University (PSU) Office of Research and Sponsored Projects, in cooperation with the Oregon Transportation Research and Education Consortium (OTREC) has been selected by Toyota as one of six groups nationally to demonstrate and evaluate the next generation Prius Plug-in Hybrid.  With a grant from the U.S. Department of Transportation, OTREC sponsors research, education and technology transfer projects at partnering universities.  OTREC programs support national transportation initiatives and needs.  
Toyota will place ten of its Prius PHVs equipped with lithium-ion batteries as part of the company’s global demonstration program with PSU.  PSU Office of Research personnel will administer participant screening and selection.  Participant screening and selection in the PSU-Toyota Prius Plug in Program is designed to enlist participants by geography, demography, program responsibility (e.g. those who have a potential stake in electronic vehicles because their work involves transportation planning, fleet management, sustainability, urban planning and public health), economic sector (e.g. public, private, non-profit) and private citizens.  PSU Research personnel will make selection decisions based upon the qualitative data expected based on the applicant’s driving patterns.  All participants will have use of this vehicle for a two month period in which they will participate in a formal, authorized research project at PSU.  Not all qualified applicants will participate in the program.

PSU representative George Beard has determined that he wants to allocate one of the ten Prius PHVs to the County Chair due to the Chairs involvement for “future policy reasons”.  Jeff Cogen is the current Chair for the Multnomah County Board of Commissioners.  
Multnomah County has multiple intergovernmental agreements (IGA) with PSU.  The IGA process allows the Chair to delegate to departments the decision-making authority to enter into these IGAs.  Commissioner Cogen’s signature is on each IGA, but the process allows the Procurement Department manager to sign as a delegate for Commissioner Cogen.  Commissioner Cogen would be given an electric Prius PHV for personal use at no cost for a 60 day period as a participant in the PSU-Toyota Prius Plug in Program.
QUESTION:  Would Multnomah County Commission Chair Jeff Cogen violate Oregon Government Ethics law by accepting the use of an electric Prius PHV for personal use at no cost for a 60 day period?

ANSWER:  Yes.  ORS 244.040(1) prohibits public officials from using or attempting to use an official position to obtain financial benefits for the public official, a relative or member of the household of the public official that would not otherwise be available but for the holding of the official position.  Mr. Cogen, in his official capacity as a Multnomah County Commissioner is a public official as defined by statute in ORS 244.020(14).  Under specific circumstances set forth in ORS 244.040(2), there are exceptions allowing public officials to accept certain financial benefits.  The exceptions relevant to these circumstances are described in ORS 244.040(2)(e) and (f) as follows:
ORS 244.040(2)(e) “Gifts that do not exceed the limits specified in ORS 244.025 received by a public official or a relative or member of the household of the public official from a source that could reasonably be known to have a legislative or administrative interest in the decision or vote in which the public official holds any official position or over which the official exercises any authority.”

ORS 244.040(2)(f) “Gifts received by a public official or a relative or member of the household of the public official from a source that could not reasonably be known to have a legislative or administrative interest in any decision or vote in which the public official holds any official position or over with the official exercises any authority.”

ORS 244.025(1) and (2) place a limit on the aggregate value of gifts that a public official, a relative or member of the public official’s household may be offered or accept during a calendar year.  The aggregate value of gifts from a single source that could reasonably be known to have a legislative or administrative interest in the decision or vote of the public official may not exceed $50.  A legislative or administrative interest is defined in ORS 244.020(9) as an economic interest that is distinct from the economic interest held by a member of the general public in any matter subject to the decision or vote of the public official acting in the public official’s capacity as a public official.
The use of an electric Prius PHV at no cost for personal use for a 60 day period provided to Commissioner Cogen appears to constitute a gift as defined in ORS 244.020(6)(a).  The stated facts indicate that PSU, as the source of the gift, could reasonably be known to have a legislative or administrative interest in the decisions or vote of Multnomah County Board of Commissioners Chair Jeff Cogen.

Although Multnomah County Board of Commissioners has a process that would allow the Chair to delegate to departments the decision-making authority to enter into these IGA’s, decision as used in ORS 244.020(9)(a) means an act that commits the public body to a particular course of action within the public official’s scope of authority and that is connected to the source’s economic interest.  Should Commissioner Cogen, with the authority to make a final decision on a matter, delegate the decision to a subordinate, Commissioner Cogen would retain responsibility as the final decision maker. [OAR 199-005-0003]
Commissioner Cogen, acting in his public official capacity as Chair of the Multnomah County Board of Commissioners, could not accept gifts exceeding the aggregate value of $50 in one calendar year from PSU.  Information that was provided in the request for this opinion was insufficient to determine the aggregate value of the use of an electric car, as questions about renting electric cars have yet to be answered.  Local car rental agencies indicate that the cost of renting electric cars will likely be higher than the rates for traditional gas-burning vehicles, but have yet to announce exact rates.
It would appear, based on the information provided, that Commissioner Cogen would violate Oregon Government Ethics law by accepting the offer from PSU of the use of an electric Prius PHV for personal use at no cost for a 60 day period because it would exceed the aggregate gift value of $50 in one calendar year.
QUESTION:
Could Commissioner Cogan accept the use of an electric Prius PHV for personal use at no cost for a 60 day period from PSU under the provisions found in ORS 244.042(2)(b) as an honorarium?

ANSWER:  No.  Honoraria is addressed in ORS Chapter 244 with provisions that should not be confused with those that address gifts offered to public officials or a public official’s use of an official position to gain a prohibited financial benefit.  The use of the word “honoraria” has a common usage when people refer to various forms of payments or gifts given to those who provide some service or make a presentation.
In ORS Chapter 244 the words “honoraria” or “honorarium” have a specific meaning and the restrictions on honoraria apply to those benefits that meet that definition.  If an item of financial benefit is given to a public official and it is not defined as an honorarium, it may be a gift or a financial benefit, both of which are addressed by different provisions in ORS Chapter 244.  A public official may not accept honorarium if the value exceeds $50 [ORS 244.042(3)(a)].  An honorarium is described in ORS 244.020(7) as follows:

ORS 244.020(7) “Honorarium” means a payment or something of economic value given to a public official in exchange for services upon which custom or propriety prevents the setting of a price.  Services include, but are not limited to, speeches or other services rendered in connection with an event.”
It would not appear based on the stated facts that accepting the use of an electric Prius PHV for personal use at no cost for a 60 day period would meet the definition of an honorarium.  If the use of an electric Prius PHV for personal use at no cost for 60 day period did meet the definition of an honorarium, the $50 gift limit would preclude its acceptance.
QUESTION:  Could Commissioner Cogan accept the use of an electric Prius PHV for personal use at no cost for a 60 day period from PSU as a lawful gift under the provisions found in ORS 244.020(6)(b)(H) as a “fact finding mission”?

ANSWER:  No.  The terms “reasonable expenses” and “fact finding mission” are addressed in ORS Chapter 244 with provisions that address gifts.  The gift exception is described as follows:

(H) Reasonable food, travel or lodging expenses provided to a public official, a relative of the public official accompanying the public official, a member of the household of the public official accompanying the public official or a staff member of the public official accompanying the public official, when the public official is representing state government as defined in ORS 174.111, a local government as defined in ORS 174.116 or a special government body as defined in ORS 174.117:
(i) On an officially sanctioned trade-promotion or fact-finding mission; or
(ii) In officially designated negotiations, or economic development activities, where receipt of the expenses is approved in advance.
(iii) While engaged in a meeting of an advisory, governance or policy-making body of a corporation, partnership or other entity in which the official of the State Treasurer has invested moneys.
The definition of the term “fact finding mission or trip” is found in OAR 199-005-0001(2).  As used in this exception, "fact finding mission" clearly contemplates that the travel is provided to go somewhere where the fact finding mission occurs.  The sponsor of the "fact finding mission" must be directly and immediately associated with the event or location being visited.  The fact finding mission is not the travel itself.  The travel provided is only to get to the place where the fact finding occurs.

In your stated facts, PSU and Toyota expressly require participants to use the car for personal use over a 60 day period.
It would not appear, based on the stated facts, that accepting the use of an electric Prius PHV for personal use at no cost for a 60 day period, would meet the specific conditions that would allow the acceptance under the gift exception as found in ORS 244.020(6)(b)(H).
The statutes cited in this opinion are provided as an addendum to this letter.

THIS RESPONSE ADDRESSES ONLY THE APPLICATION OF ORS 244 TO THE FACTS STATED HEREIN.  ANY RELEVANT INFORMATION, WHICH WAS NOT INCLUDED BY THE REQUESTER OF THIS OPINION IN THE STATED FACTS, COULD COMPLETELY CHANGE THE OUTCOME OF THIS OPINION.  OTHER LAWS OR REQUIREMENTS MAY ALSO APPLY.  THIS IS NOT A FORMAL ADVISORY OPINION PURSUANT TO ORS CHAPTER 244.280.  THIS OPINION DOES NOT EXEMPT A PUBLIC OFFICIAL FROM LIABILITY UNDER ORS CHAPTER 244 FOR ANY ACTION OR TRANSACTION CARRIED OUT IN ACCORDANCE WITH THIS OPINION.  THIS OPINION IS ONLY MY PERSONAL ASSESSMENT AS THE EXECUTIVE DIRECTOR OF THE OREGON GOVERNMENT ETHICS COMMISSION.
Please contact this office again if you would like this opinion submitted to the Oregon Government Ethics Commission for adoption as a formal advisory opinion pursuant to ORS 244.280.

Sincerely,

Ronald A. Bersin
Executive Director

RAB/th 10S-002
ADDENDUM

RELEVANT STATUTES:  The following Oregon Revised Statutes (ORS) and Oregon Administrative Rule (OAR) are applicable to the issues that are addressed in this opinion:

199-005-0001 The following definitions are provided for words or terms as they are used in ORS Chapter 244, especially in the exceptions to the definition of a gift in ORS 244.020(6)(b):
(2) A “fact finding mission or trip” is any activity related to a cultural or educational purpose, or any activity aimed at providing intergovernmental assistance, such as for the purpose of international aid or sharing best practices, or developing intergovernmental relationships directly related to the public official's duties.  The sponsor of a fact finding mission should be directly and immediately associated with the event or location being visited.

199-005-0003 Legislative or administrative interest defined in ORS 244.020(9)

(1) If the source of a gift has a legislative or administrative interest, any gift offered to a public official or candidate, a relative or member of a public official’s or candidate’s household, may only be offered and accepted under conditions set forth as permitted in ORS Chapter 244.  If, however, the source of a gift does not have a legislative or administrative interest, gifts are not restricted or prohibited.

(2) “Decision” as used in ORS 244.020(9)(a) and (b) means an act that commits the public body to a particular course of action within the public official’s scope of authority and that is connected to the source’s economic interest.  A decision is not a recommendation or work performed in an advisory capacity.  The following examples illustrate the types of acts that are considered to be “decisions”:

(a) An employee makes a decision when issuing or denying a permit.

(b) An enforcement employee makes decisions on whether to cite, warn or arrest.

(c) An employee who approves contracts makes a decision on a contract.

(d) An employee with the authority to purchase office supplies makes a decision when making those purchases.

(e) Should a chief executive officer, director or manager with authority to make a final decision on a matter delegate the decision to a subordinate, the chief executive officer, director or manager would retain responsibility as the final decision maker.  The subordinate’s action on the delegated matter would also be a decision.

199-005-0020 Gift Exceptions in ORS 244.020(6)(b)(F) and (H)

(1) The purpose of this rule is to provide clarification for these gift exceptions that permit public officials to accept payment of reasonable expenses while in their official capacity.  The exceptions are for certain limited purposes.  Travel that meets the requirements of ORS 244.020(6)(b)(F) or (H) and this rule may be either within the United States or international.

(3) As provided in ORS 244.020(6)(b)(H), when a public official is representing government, expenses may be offered to and accepted by the public official. Payment of expenses may also be offered to and accepted by a public official’s relatives, members of the public official’s household and members of the public official’s staff.  The following conditions must be met before the offer of paid expenses may be made to and accepted by a public official:

(a) The purpose for the activity must be for either an officially sanctioned trade promotion or fact-finding trip/mission or for officially designated negotiations or economic development activities.

199-005-0030 Determining the Source of Gifts

(1) ORS 244.025 and 244.040(2)(e) limit the offering and receipt of gifts from sources that could reasonably be known to have a legislative or administrative interest in the vote or decision of the public official who holds any official position or office.  This rule is intended to clarify how a public official determines who the source of the gift is.  Public officials need to be aware of the source of any gifts they receive (or those that are received by their relatives or members of their household), regardless of amount, to make sure that they comply with the $50 limit on gifts from a single source in a calendar year. To that end, public officials should not accept gifts in any amount without obtaining information from the person or entity offering the gift as to who is the source of the gift. It is the public official's personal responsibility to ensure that no single source provides gifts exceeding an aggregate value of $50 in a calendar year, if the source has a legislative or administrative interest.

(2) The source of any gift provided to a public official is the ultimate payer(s) of the expense.

(3) The $50 gift limit in ORS 244.025 applies separately to the public official or candidate, and to the public official or candidate's relatives or members of household. Each such individual may accept gifts from a single source of a total of $50 per calendar year.

244.020(6)(a) “Gift” means something of economic value given to a public official, a candidate or a relative or member of the household of the public official or candidate:

(A) Without valuable consideration of equivalent value, including the full or partial forgiveness of indebtedness, which is not extended to others who are not public officials or candidates or the relatives or members of the household of public officials or candidates on the same terms and conditions; or

(B) For valuable consideration less than that required from others who are not public officials or candidates.

244.020(6)(b)(H) Reasonable food, travel or lodging expenses provided to a public official, a relative of the public official accompanying the public official, a member of the household of the public official accompanying the public official or a staff member of the public official accompanying the public official, when the public official is representing state government as defined in ORS 174.111, a local government as defined in ORS 174.116 or a special government body as defined in ORS 174.117:

244.020(9) “Legislative or administrative interest” means an economic interest, distinct from that of the general public, in”

(a) Any matter subject to the decision or vote of the public official acting in the public official’s capacity as a public official.

244.020(14) “Public official” means any person who, when an alleged violation of this chapter occurs, is serving the State of Oregon or any of its political subdivisions or any other public body as defined in ORS 174.109 as an elected official, appointed official, employee or agent, irrespective of whether the person is compensated for the services.

244.025 Gift limit (1) During a calendar year, a public official, a candidate or a relative or member of the household of the public official or candidate may not solicit or receive, directly or indirectly, any gift or gifts with an aggregate value in excess of $50 from any single source that could reasonably be known to have a legislative or administrative interest.

(2) During a calendar year, a person who has a legislative or administrative interest may not offer to the public official or a relative or member of the household of the public official any gift or gifts with an aggregate value in excess of $50.

(3) During a calendar year, a person who has a legislative or administrative interest may not offer to the candidate or a relative or member of the household of the candidate any gift or gifts with an aggregate value in excess of $50.

244.040 Prohibited use of official position or office; exceptions; other prohibited actions. 

(1) Except as provided in subsection (2) of this section, a public official may not use or attempt to use official position or office to obtain financial gain or avoidance of financial detriment for the public official, a relative or member of the household of the public official, or any business with which the public official or a relative or member of the household of the public official is associated, if the financial gain or avoidance of financial detriment would not otherwise be available but for the public official’s holding of the official position or office.

244.040(2) Subsection (1) of this section does not apply to:

(a) Any part of an official compensation package as determined by the public body that the public official serves.

(b) The receipt by a public official or a relative or member of the household of the public official of an honorarium or any other item allowed under ORS 244.042.

244.042 Honoraria (1) Except as provided in subsection (3) of this section, a public official may not solicit or receive, whether directly or indirectly, honoraria for the public official or any member of the household of the public official if the honoraria are solicited or received in connection with the official duties of the public official.

(3) This section does not prohibit: (a) The solicitation or receipt of an honorarium or a certificate, plaque, commemorative token or other item with a value of $50 or less

