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In the Matter of

SCHULTZ MFG., INC.

Case No. 10-12
Final Order of Commissioner Brad Avakian
Issued April 4, 2012

SYNOPSIS

Respondent violated Oregon child labor laws by employing a minor in 2008 and 2009
without first obtaining a validated employment certificate, pursuant to ORS 653.307.
The minor was seriously injured while engaged in hazardous work prohibited by
Oregon's child labor laws and Respondent was assessed a civil penalty in the amount
of $1,000. ORS 653.307; ORS 653.370; OAR 839-019-0010, OAR 839-019-0020, OAR
839-019-0025, OAR 839-021-0104.

The above-entitled case came on regularly for hearing before Alan McCullough,
designated as Administrative Law Judge (“ALJ”) by Brad Avakian, Commissioner of the
Bureau of Labor and Industries for the State of Oregon. The hearing was held on
March 19, 2012, in the W. W. Gregg Hearing Room of the Oregon Bureau of Labor and
Industries, located at 800 NE Oregon Street, Portland, Oregon.

Case presenter Chet Nakada, an Agency employee, represented the Bureau of
Labor and Industries (“BOLI” or “Agency”). Matthew Schultz represented Schultz Mfg.,
Inc., as its authorized representative.

The Agency called as witnesses: Matthew Schultz, Respondent’s authorized
representative; Margaret Trotman, BOLI Wage and Hour Division compliance specialist;
Karen Gernhart, BOLI Wage and Hour Division Child Labor administrative specialist;
and Trevor Weller, former Respondent minor employee.

Respondent called Matthew Schultz as its only witness.

The forum received as evidence:

a) Administrative exhibits X-1 through X-6;

b) Agency exhibits A-1 through A-11 (filed with the Agency’s case summary);
C) Respondent exhibits R-1 through R-7.

Having fully considered the entire record in this matter, I, Brad Avakian,
Commissioner of the Bureau of Labor and Industries, hereby make the following
Findings of Fact (Procedural and on the Merits), Ultimate Findings of Fact, Conclusions
of Law, Opinion, and Order.
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FINDINGS OF FACT — PROCEDURAL

1) On August 8, 2011, the Agency issued a Notice of Intent to Assess Civil
Penalties (“Notice”) alleging that Respondent violated Oregon’s child labor law,
specifically ORS 653.307(2), by employing Trevor Weller, a minor, without first obtaining
an Annual Employment Certificate (“Certificate"). The Agency alleged that
Respondent's violation was aggravated by the fact that Weller suffered a serious injury
while employed by Respondent, Respondent knew or should have known of the
violation, the violation was serious and of great magnitude, and applying for and
obtaining a Certificate would not have been difficult. The Agency sought to assess a
$1,000 civil penalty.

2) Respondent was served with the Notice and timely filed an answer and a
request for hearing through its designated authorized representative Matthew Schultz.
In its answer, Respondent admitted it did not have a Certificate when Weller was hired,
but contended that Weller's injury was “non-serious" and that $1,000 was an excessive
civil penalty, and that already paid a civil penalty to the U.S. Department of Labor
related to the same injury.

3) On October 10, 2011, the Hearings Unit issued a Notice of Hearing stating
the hearing would commence at 11:00 a.m. on March 19, 2012. The Notice of Hearing
included a copy of the Notice of Intent to Assess Civil Penalties, a document entitled
“Summary of Contested Case Rights and Procedures” containing the information
required by ORS 183.413, a document entitled “Servicemembers Civil Relief Act
(SCRA) Noaotification, a multi-language notice explaining the significance of the Notice of
Hearing, and a copy of the forum’s contested case hearings rules, OAR 839-050-000 to
839-050-0445.

4) On January 10, 2012, the ALJ issued an order requiring the Agency and
Respondent each to submit a case summary by March 9, 2012, and notified them of the
possible sanctions for failure to comply with the case summary order.

5) The Agency and Respondent timely submitted case summaries.

6) At the start of hearing, the ALJ verbally informed the participants of the
issues to be addressed, the matters to be proved, and the procedures governing the
conduct of the hearing.

7) On March 28, 2012, the ALJ issued a proposed order that notified the
participants they were entitled to file exceptions to the proposed order within ten days of
its issuance. Respondent timely filed exceptions on April 2, 2012, that are addressed in
the Opinion section of this Final Order. On April 3, 2012, the Agency filed objections to
Respondent’s exceptions.
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FINDINGS OF FACT — THE MERITS

1) At times material, Respondent was an Oregon corporation that
manufactured motocross parts in Oregon City. At times material, Matthew Schultz was
Respondent's corporate president.

2) In October 2008, Respondent, through Schultz, hired Trevor Weller. Prior
to being hired, Weller filled out an employment application. On the application, Weller
wrote his date of birth is July 8, 1991, a date that is his actual date of birth.

3) Schultz knew that Weller was only 17 years old at the time he hired
Weller.

4) Until May 6, 2009, Weller's job duties with Respondent included operating
a power-driven band saw. Schultz trained him how to use the band saw. When Weller
used the band saw, he used his hands to guide a plastic part against the saw’s blade.

5) On May 6, 2009, Weller was operating Respondent's band saw when the
middle finger of his right hand came in contact with the blade of the band saw. As a
result of the contact, the top knuckle of the middle finger of Weller's right hand was
fractured and he suffered a cut around the same knuckle that bled considerably.

6) When Weller was injured, “911” was called and Weller was transported by
ambulance to Willamette Hospital in Oregon City. At the hospital, he spent
approximately 90 minutes in the emergency room, where his wound was cleaned, his
cut was sewn shut with 12 stitches and bandaged, and a padded metal splint was put
on his finger. He kept the injury bandaged for about a month.

7) Weller filed for and received workers compensation benefits related to his
May 6, 2009, injury.

8) Weller continued to work for Respondent after his injury, but did not
operate the band saw again until after his 18" birthday.

9) At the time of hearing, Weller’s injury only bothered him when he hits the
injured finger against a hard object. His doctor expects the injury to heal completely
with no residual effects.

10) Respondent did not apply for or obtain an Annual Employment Certificate
(“Certificate™) from BOLI at any time while Weller worked for Respondent. Obtaining a
Certificate would not have been difficult.

11) When employers apply for a Certificate, BOLI's application requires them
to list the machinery that will be operated by the minor employee. Had Respondent
applied for a Certificate and stated that Weller would be operating a band saw, BOLI's
Child Labor administrative specialist Karen Gernhart would have immediately called
Respondent to inform Respondent that it was unlawful for a minor to operate a band
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saw. Gernhart would not have issued a Certificate to Respondent if Respondent
planned to have a minor employee operating a band saw.

12) Had Respondent obtained a Certificate, Weller would not have been
allowed to operate the band saw because Schultz would have learned that minors
under the age of 18 are not legally allowed to operate a band saw and would have
obeyed the law.

13)  Schultz cooperated with the Agency’s child labor investigation.
14)  Respondent has had no other violations of Oregon’s child labor laws.

15) Respondent paid a civil penalty of $1,485.00 to the U. S. Department of
Labor (“USDOL") on February 26, 2010, based on the USDOL’s finding that
Respondent had employed a minor “contrary to the child labor provisions of the [FLSA].”

16) All of the witness testimony was credible and undisputed.

ULTIMATE FINDINGS OF FACT

1) At all times material, Respondent was an Oregon corporation operating a
manufacturing facility that employed one or more persons in Oregon.

2) In October 2008, Respondent hired Trevor Weller, a minor who did not
turn 18 years old until July 8, 2009. Respondent, through Schultz, knew that Weller was
only 17 years old when he was hired.

3) Until May 6, 2009, Weller's job duties included operating a power-driven
band saw. On May 6, 2009, Weller was operating Respondent's band saw when the
middle finger of his right hand came in contact with the blade of the band saw and he
fractured his top knuckle and suffered a cut around the same knuckle that bled
considerably. Weller was transported by ambulance to a hospital, where his wound was
cleaned, his cut sewn shut with 12 stitches and bandaged, and a padded metal splint
put on his finger.

4) Respondent did not apply for or obtain an Annual Employment Certificate
from BOLI at any time while Weller worked for Respondent.
CONCLUSIONS OF LAW
1) At all times material herein, Respondent was an employer subject to the
provisions of ORS 653.305 to 653.370. ORS 653.010(3); OAR 839-019-0004(5)

2) The actions, inaction, statements, and motivations of Matthew Schultz,
Respondent’s corporate president, are properly imputed to Respondent.

3) The Commissioner of the Bureau of Labor and Industries has jurisdiction
over the subject matter and Respondent herein. ORS 652.310.
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4) Respondent violated ORS 653.307(2) by employing a minor under 18
years old in Oregon during 2008 and 2009 without first obtaining a validated annual
employment certificate to employ minors.

5) Under the facts and circumstances of this record, and according to the
applicable law, the Commissioner of the Bureau of Labor and Industries is authorized to
assess a civil penalty against Respondent for its violation of ORS 653.307. ORS
653.370, OAR 839-019-0010(1), and OAR 839-019-0025.

OPINION

In its Notice of Intent, the Agency alleges that Respondent committed a single
violation of Oregon's child labor laws by employing a minor without first obtaining the
Employment Certificate (“Certificate”) required by ORS 653.307. Under ORS 653.370,
the Agency seeks to assess a civil penalty of $1,000 for that violation. Although
Respondent does not dispute that it committed the alleged violation, the forum sets out
the pertinent statute and rule to provide additional context to the amount of civil penalty
assessed in this proposed order.

ORS 653.307 provides, in pertinent part:

“(1) In accordance with the applicable provisions of ORS chapter 183, the
Wage and Hour Commission shall adopt rules governing annual employment
certificates required under this section. * * *

“(2) An employer who hires minors shall apply to the Wage and Hour
Commission for an annual employment certificate to employ minors. The
application shall be on a form provided by the commission and shall include, but
not be limited to:

“(@) The estimated or average number of minors to be employed during the
year.

“(b) A description of the activities to be performed.

“(c) A description of the machinery or other equipment to be used by the
minors.

“(3) Once a year, the Bureau of Labor and Industries shall provide to all
employers applying for an annual employment certificate an information sheet
summarizing all rules and laws governing the employment of minors.”

A “minor” is “any person under 18 years of age.” OAR 839-019-0004(7).
OAR 839-021-0220 contains the rules promulgated by the Wage and Hour

Commission pursuant to ORS 653.307 governing annual employment certificates.
Those rules provide:

“(1) Unless otherwise provided by rule of the commission, no minor 14 through
17 years of age may be employed or permitted to work unless the employer:
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“(@) Verifies the minor's age by requiring the minor to produce acceptable
proof of age as prescribed by these rules; and

“(b) Complies with the provisions of this rule.

“(2) An employer may not employ a minor without having first obtained a
validated employment certificate from the Bureau of Labor and Industries.
Application forms for an employment certificate may be obtained from any office
of the Bureau of Labor and Industries or by contacting the Child Labor Unit,
Wage and Hour Division, Bureau of Labor and Industries, 800 NE Oregon Street
Suite 1045, Portland OR 97232, 971-673-0836.

“(@) The Bureau of Labor and Industries will issue a validated employment
certificate upon review and approval of the application. The validated
employment certificate will be effective for one year from the date it was issued,
unless it is suspended or revoked.

“(b) If, after the issuance of a validated employment certificate, the duties of
the minors are changed from those originally authorized under the employment
certificate or the employer wishes to employ minors at an additional
establishment, the employer must submit a ‘Notice of Change (to Annual
Employment Certificate)’ form to the Child Labor Unit, Wage and Hour Division of
the Bureau of Labor and Industries. The ™Notice of Change (to Annual
Employment Certificate)’ form must be submitted within 15 days of the change on
a form provided by the bureau. The bureau will approve or deny any change(s) in
duties and notify the employer. If the bureau denies the changes, the employer
must immediately reassign any affected minor to approved duties or terminate
the minor's employment.”

The statute and rule leave no doubt that a primary purpose of the Employment
Certificate requirement is to protect minors by ensuring they are not allowed to perform
job duties or work in occupations deemed hazardous to minors by requiring that BOLI
screen all minor’s stated job duties prior to their commencement of work. Respondent
did not apply for and obtain a Certificate, thereby violating ORS 653.307(20) and
exposing Weller to injury.

CiviL PENALTY

In its amended answer, Respondent admitted its violation of ORS 653.307, but
alleges immunity from a civil penalty under ORS 653.307(5)(a). In the alternative,
Respondent alleges several mitigating factors that make the Agency’s proposed civil
penalty of $1,000 excessive.

First, Respondent contends that its payment of a civil penalty to the U. S.
Department of Labor (*USDOL”) for a violation of the child labor provisions of the
Federal Fair Labor Standards Act (“FLSA”) makes Respondent immune from an civil
penalty pursuant to ORS 653.370(5)(a). Respondent introduced evidence that it paid a
penalty of $1,485.00 to the USDOL on February 26, 2010, based on the USDOL’s
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finding that Respondent had employed a minor “contrary to the child labor provisions of
the [FLSA].” ORS 653.370(5)(a) provides:

“(5)(a) Notwithstanding subsection (1) of this section, the commissioner may not
impose a civil penalty pursuant to this section upon any person who provides
evidence satisfactory to the commissioner that:

“(A) The person has paid a civil penalty to the United States Department of Labor
for violation of the child labor provisions of the Federal Fair Labor Standards Act
(29 U.S.C. 201 et seq.); and

“(B) The civil penalty involved the same factual circumstances at issue before the
commissioner.”

There is no evidence in the record as to the specific factual circumstances on which the
USDOL based its assessment of civil penalties. Without evidence that the USDOL'’s
penalty was based on the “same factual circumstances” as those before the
Commissioner in this case, Respondent's defense must fail.

Respondent, through Schultz, presented undisputed testimony that Respondent
cooperated with BOLI's investigation, that it has had no prior or subsequent violations,
that its employees have suffered no other serious injuries, and that it did not allow
Weller to operate the band saw after his injury until he was 18 years old. Respondent
also did not dispute the Agency’s contention that it would have been relatively simple for
Respondent to apply for and obtain a Certificate, an action that would have prevented
Weller's injury from occurring.

Finally, Respondent contends that Weller's injury was “non-serious.”
Respondent argues that Weller’'s injury was “non-serious” because he was released to
return to work the day after the injury, a fact not disputed by the Agency. For added
support, Respondent cites ORS 161.015(8), a provision of the Oregon Criminal Code
that defines "serious physical injury” as “physical injury which creates a substantial risk
of death or which causes serious and protracted disfigurement, protracted impairment of
health or protracted loss or impairment of the function of any bodily organ." That
definition relates only to crimes and is inapplicable to this proceeding.

Whether or not Weller's injury was “serious” is particularly significant based on
the following rules adopted by the Wage and Hour Commission in its schedule of civil
penalties for child labor violations:

OAR 839-019-0025(4) provides:

“When a minor incurs a serious injury or dies while employed in violation of any
of the following statutes and rules, the violation is considered to be so serious

Ytis undisputed that Weller would not have been allowed to operate the band saw, had Schultz known
the law prohibits minors from operating a band saw, something Schultz would have learned almost
immediately from Gernhart if he had applied for an Employment Certificate on Respondent's behalf at the
time Weller was hired.
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and of such magnitude that the maximum penalty will be imposed when the
Commissioner determines to impose a civil penalty:

k x % % %

“(d) Employment of a minor in violation of * * * OAR 839-021-0104.”
OAR 839-021-0104 provides:

“(1) Except as provided in OAR 839-021-0285, an employer may not employ a
minor under 18 years of age in any occupation declared particularly hazardous or
detrimental to their health or well-being, except under terms and conditions
specifically set forth by rules of the Wage and Hour Commission.

“(2) Those occupations set out in Title 29 CFR, Part 570.51 to and including Part
570.68 as amended July 19, 2010 are hereby adopted as occupations
particularly hazardous or detrimental to the health and well-being of minors 16
and 17 years of age and the regulations pertaining to these occupations set out
in Title 29 CFR, Part 570.51 to and including Part 570.68 as amended July 19,
2010 are hereby adopted and incorporated by reference herein and are attached
as Appendix 1.”

Title 29 CFR, Part 570.65 - Occupations involved in the operations of circular
saws, band saws, and guillotine shears (Order 14) provides:

‘(@) Findings and declaration of fact. The following occupations are particularly
hazardous for the employment of minors between 16 and 18 years of age:

“(1) The occupations of operator of or helper on the following power-driven
fixed or portable machines except machines equipped with full automatic feed
and ejection:

ik % %

“(ii) Band saws.

k% %

“(b) Definitions. As used in this section:

“Band saw shall mean a machine equipped with an endless steel band having a
continuous series of notches or teeth, running over wheels or pulleys, and used
for sawing materials.

“Operator shall mean a person who operates a machine covered by this section
by performing such functions as starting or stopping the machine, placing
materials into or removing them from the machine, or any other functions directly
involved in operation of the machine.”

There is no dispute that Weller’s injury occurred while he was the operator of machinery
that fits within the above definition of band saw. The very fact that Weller was hand-
feeding the plastic piece to be cut at the time he was injured demonstrates that
Respondent’'s band saw was not equipped with “full automatic feed and ejection.”
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Given these facts, under OAR 839-019-0025(4) the forum has no choice but to assess
the maximum civil penalty of $1,000 if it determines that Weller's injury was "serious."

The term “serious injury” is not defined in Oregon's child labor statutes, BOLI's
administrative rules, or any prior BOLI Final Orders, including three BOLI Final Orders
assessing a maximum civil penalty when a minor died or was injured during their
employment.? The “injury” in this case was a fracture to the top joint of Weller's middle
finger on his right hand and a cut that bled a considerable amount and required
immediate medical attention. Weller had to be driven by ambulance to a local hospital,
where he received 12 stitches, a bandage that had to be changed for a month, and a
metal splint. Although Weller’'s doctor anticipates no residual effects, the finger is still
painful whenever Weller accidentally bumps it against a hard object. It is also apparent
to the forum, given the type of machinery Weller was operating and the particular
injuries he suffered, that his finger could have been severed instead of fractured and
cut. Under these facts, the forum concludes that Weller suffered a “serious injury”
within the meaning of OAR 839-019-0025(4).

As alluded to earlier, there have been three previous cases in which the forum
has assessed civil penalties when a minor employee was injured or killed while
performing the minor’'s job duties. In 1992, the commissioner imposed the maximum
civil penalty of $1,000 when a minor was killed® while employed in the hazardous
occupation of driving a motor vehicle on a public road or highway in violation of OAR
839-21-104 (subsequently renumbered as OAR 839-021-0104). In 1994, the
commissioner imposed the maximum civil penalty of $1,000 when a minor suffered a
“devastating back injury” while employed in hazardous occupation of logging in violation
of Oregon law.* In 2009, the commissioner again imposed the maximum civil penalty of
$1,000 in the case of In the Matter of Spud Cellar Inc., 30 BOLI 185, 189, 192-93 (2009)
based on the respondent's failure to obtain a validated Certificate, when a minor
employee sliced off the tip of her thumb on a meat slicer and was taken to the hospital,
where she received seven to nine stitches, was left with a permanently scarred thumb,
and still suffered discomfort two years later from the injury. Following its precedent, the
forum exercises its authority under ORS 653.370 to assess a $1,000 civil penalty
against Respondent for its single violation of ORS 653.307(2).

RESPONDENT'S EXCEPTIONS

Respondent's exceptions argues two points. First, that the civil penalty of $1,000
proposed by the ALJ is excessive and should be reduced to $100 because Weller's
injury was “non-serious" and Respondent's first offense. Second, that the USDOL
already assessed a penalty based on similar facts. The forum rejects Respondent's
exceptions for the reasons stated below.

2 see discussion of these cases, infra.
% In the Matter of Panda Pizza, 10 BOLI 132, 144 (1992).
* In the Matter of Ronald Turman, 13 BOLI 166, 174-75.
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First, Respondent attached an exhibit to its exceptions that was not offered at the
hearing and requested that it be considered as evidence. That exhibit is the USDOL'’s
“Notice to Employer-Employment of Minors Contrary to the Fair Labor Standards Act"
that advised Respondent that USDOL'’s investigation to determine that Weller had been
employed by Respondent to operate a band saw. The Notice further indicated the
USDOL’s conclusion that Weller had sustained a “Nonserious” injury “in illegal
employment.” Respondent gave no reason for not offering this exhibit at hearing and
the forum will not reopen the record to consider it now. Even if the forum did reopen the
record to consider this exhibit, the USDOL's conclusion that Weller sustained a
“Nonserious” injury would not be binding on the forum. For the reasons stated in the
proposed order, the forum stands by its conclusion that Weller's injury was “serious” as
defined by OAR 839-019-0025(4).

Second, forum rejects Respondent's argument that the USDOL already assessed
a penalty based on similar facts. The penalty assessed in this case is based on
Respondent’s failure to obtain an Employment Certificate, not Weller’s injury. The injury
is relevant to the amount of penalty assessed but is not the reason a penalty was
assessed. In contrast, according to Respondent’s statement, the USDOL’s penalty was
assessed based on the fact that Weller suffered an injury.

ORDER

NOW THEREFORE, as authorized by ORS 653.370, and as payment of the
penalties assessed for Respondent Schultz Mfg., Inc.’s violation of ORS 653.307(2), the
Commissioner of the Bureau of Labor and Industries hereby orders Schultz Mfg., Inc.,
to deliver to the Fiscal Services Office of the Bureau of Labor and Industries, 1045 State
Office Building, 800 NE Oregon Street, Portland, Oregon 97232-2180, a certified check
payable to the Bureau of Labor and Industries in the amount of ONE THOUSAND
DOLLARS ($1,000), plus any interest thereon that accrues at the legal rate between a
date ten days after the issuance of the Final Order and the date Schultz Mfg., Inc.,
complies with the Final Order.

10
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In the Matter of

CYBER CENTER, INC., dba Cybercenter Sports Grill and
GARY SPEAKS as Aider/Abettor

Case No. 29-11
Final Order of Commissioner Brad Avakian
Issued April 24, 2012

SYNOPSIS

The Agency established by a preponderance of the evidence that Respondent Cyber
Center, Inc. (“CCI"), acting through its general manager, demoted Complainant, a
pregnant woman, from her position as assistant night manager and cut her pay based
on her sex/pregnancy, in violation of ORS 659A.030(1)(b). The Agency also proved
that CCl fired Complainant based on her sex/pregnancy in violation of ORS
659A.030(1)(a) and that Respondent Gary Speaks, CCl's CEO and corporate vice
president, aided and abetted CCIl in Complainant's discharge, thereby violating ORS
659A.030(1)(g). The forum awarded Complainant $44.40 in back pay and $20,000.00
in emotional and mental suffering damages based on her demotion and pay cut, with
CCI solely liable for those damages. The forum also awarded Complainant $12,172.00
in back pay and $120,000.00 in emotional and mental suffering damages based on her
discharge, with CCIl and Speaks jointly and severally liable for those damages. ORS
659A.029, ORS 659A.030(1)(a) & (b), ORS 659A.030(1)(g); OAR 839-005-0021, OAR
839-005-0026.

The above-entitled case came on regularly for hearing before Alan McCullough,
designated as Administrative Law Judge (“ALJ”) by Brad Avakian, Commissioner of the
Bureau of Labor and Industries for the State of Oregon. The evidentiary portion of the
hearing was held on January 24 and 25, 2012, at the Oregon Employment Department
office located at 119 N. Oakdale Avenue, Medford, Oregon. Closing arguments were
made by telephone on January 26, 2012.

The Bureau of Labor and Industries (“BOLI” or “the Agency”) was represented by
case presenter Patrick A. Plaza, an employee of the Agency. Complainant Amanda
Glover was present throughout opening statements and the evidentiary portion of the
hearing and was not represented by counsel. Both Respondents were represented by
G. Jefferson Campbell, Jr., attorney at law. Respondent Gary Speaks was present
throughout the hearing. Susan Speaks, a corporate officer of Cyber Center, Inc.
(“CCI"), was present throughout opening statements and the evidentiary portion of the
hearing as the person designated to assist Respondents’ attorney in the presentation of
CCI’s case.

11
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The Agency called the following witnesses: Complainant; Peter Martindale and
Felice Villarreal, senior investigators, BOLI Civil Rights Division (telephonic); Josh
Trenton, Patricia (Allred) McCarty," David Barber, and Mike Barlow (telephonic),
Complainant’s former co-workers; and Christopher Jones, Complainant’s boyfriend.

Respondent called the following witnesses: Gary Speaks, Susan Speaks, and
Jason “Jay” Winegar, CCI’s former general manager.

The forum received into evidence:

a) Administrative exhibits X-1 through X-10 (submitted or generated prior to
hearing);

b) Agency exhibits A-1 through A-14 (submitted prior to hearing), and A-15
(submitted at hearing);

C) Respondent exhibits R-1 through R-6 (submitted prior to hearing), and R-7
(submitted at hearing).

Having fully considered the entire record in this matter, |, Brad Avakian,
Commissioner of the Bureau of Labor and Industries, hereby make the following
Findings of Fact (Procedural and on the Merits), Ultimate Findings of Fact, Conclusions
of Law, Opinion, and Order.

FINDINGS OF FACT — PROCEDURAL

1) On October 2, 2009, Complainant filed a verified complaint with the
Agency’s Civil Rights Division alleging that she was the victim of the unlawful
employment practices of Respondent Cyber Center, Inc. ("CCI”). On June 23, 2010, the
Agency amended the complaint to name Gary Speaks as a Respondent, alleging that
he was an aider and abettor to CCl's alleged unlawful acts. After investigation, the
Agency issued a Notice of Substantial Evidence Determination on July 14, 2010, in
which it found substantial evidence that CCl had engaged in unlawful employment
practices in violation of ORS 659A.030(1)(a) & (b) based on Complainant's
sex/pregnancy and that Respondent Gary Speaks had aided and abetted CCI in the
commission of the unlawful employment practices.

2) On November 18, 2011, the Agency issued Formal Charges alleging,
among other things, that:

@) Respondent CCI was Complainant's employer and unlawfully
discriminated against Complainant based on her sex/pregnancy in terms and
conditions of employment by demoting her from her assistant manager position
and reducing her work hours and pay, in violation of ORS 659A.029, ORS
659A.030(1)(b), and OAR 839-005-0030(1)(d)(A), OAR 839-005-0030(1)(d)(B),
OAR 839-005-021, and OAR 839-005-0026(1) & (2);

! patricia Allred was married after she left Respondent CCl's employment and her married name is
McCarty.

12
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(b) Respondent CCI terminated Complainant based on her sex/pregnancy
"and/or because of related medical conditions or occurrences" in violation of
ORS 659A.030(1)(a);

(© Respondent Speaks is president and co-owner of Respondent CCI and
aided, abetted, incited, compelled or coerced Respondent CCI's unlawful
employment actions in violation of ORS 659A.030(1)(Q).

The Formal Charges sought "[I] lost wages, including but not limited to, lost benefits and
out-of-pocket expenses to be determined at hearing but estimated to be at least $8,000”
and "[d]amages for emotional, mental and physical suffering in the amount of at least
$100,000.” The Formal Charges also requested that Respondents and any current
employees "be required to attend training recognizing and preventing discrimination in
the workplace based on protected class."

3) On November 14, 2011, the Hearings Unit issued a Notice of Hearing to
Respondent, the Agency, and Complainant stating the time and place of the hearing as
January 24, 2012, beginning at 9:00 a.m., at the Oregon Employment Department, 119
N. Oakdale Ave., Medford, Oregon. Together with the Notice of Hearing, the forum sent
a copy of the Formal Charges, a document entitled “Summary of Contested Case
Rights and Procedures” containing the information required by ORS 183.413, a
document entitled “Servicemembers Civil Relief Act (SCRA) Notification, a multi-
language notice explaining the significance of the Notice of Hearing, and a copy of the
forum’s contested case hearings rules, OAR 839-050-000 to 839-050-0445.

4) On December 12, 2011, Respondents jointly filed an answer through G.
Jefferson Campbell, Jr., attorney at law. In the answer, Respondents denied that
Respondent CCl engaged in the alleged unlawful employment practices or that
Respondent Speaks aided, abetted, incited, compelled or coerced Respondent CCl's
alleged unlawful employment actions.

5) On December 19, 2011, the ALJ issued an interim order requiring the
Agency and Respondents to file case summaries by Friday, January 13, 2012.

6) On January 13, 2012, Respondents and the Agency filed case summaries.
On January 16, 2012, the Agency filed an amended case summary.

7) At the start of the hearing, the ALJ orally advised the Agency and
Respondents of the issues to be addressed, the matters to be proved, and the
procedures governing the conduct of the hearing.

8) At hearing, the Agency stipulated it was seeking back pay for the
Complainant from the time of her demotion as assistant night manager until November
1, 2009, then from April 1, 2010, until mid-April 2010.

9) On March 9, 2012, the ALJ issued an interim order reopening the record

and requiring Respondents to provide, no later than March 23, 2012, “copies of time
records for employees of the CyberCenter Sports Grill for June 6, 2009, through
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October 31, 2009, and from April 1, 2010 through April 15, 2010.” On March 14, 2012,
Respondents filed a motion for clarification of the reason for the ALJ’s interim order. In
the motion, Respondents argued that it was improper under OAR 839-050-0410 for the
ALJ to reopen the record to obtain this evidence if the purpose of the Interim Order was
to allow additional evidence relating to Complainant’s lost income because it was the
Agency’s burden to establish Complainant’'s damages at hearing, the Agency could
have requested these time records from Respondent CCIl and offered them at hearing,
and the Agency did not do so. On March 16, 2012, the ALJ issued an interim order
retracting the March 9 interim order.

10) On March 21, 2012, the ALJ issued a proposed order that notified the
participants they were entitled to file exceptions to the proposed order within ten days of
its issuance. No exceptions were filed.

FINDINGS OF FACT — THE MERITS

1) At all times material herein, Respondent CCI was an Oregon corporation
that engaged or utilized the personal services of one or more persons, including
Complainant, and conducted business in Medford, Oregon.

2) At all times material herein, Respondent Gary Speaks, Susan Speaks,
and Chris Speaks, Gary Speaks’s son (“the Speaks”), each owned one-third of CCI's
corporate shares. Gary Speaks was vice president and chief executive officer of CCI
during Complainant’s employment.

3) CCI operated a wholesale computer business and gaming center in a
Medford warehouse prior to Complainant's employment. In 2006, the Speaks decided
CCI should expand its business to fill the unused part of the warehouse, opting to build
and operate a sports bar/restaurant and call it the “Cybercenter Sports Grill” (the “Grill”).
They planned the Grill to be a family-oriented business that would provide amenities for
both parents and their children so that parents could enjoy themselves while their
children were being entertained with various activities, including a gaming center.
Construction of the Grill began in 2006, but was not completed until March 2008.

4) The Speaks did not want to run the Grill themselves and hired Monica
Snow as manager in 2006. They paid Snow a salary of $500 per week until the Grill
actually opened to ensure she would still be available to manage the Grill when it
opened.

5) When the Grill finally opened March 2008, Gary and Susan Speaks were
vacationing in Australia.

6) Snow quit several months after the Grill opened. Instead of hiring another

manager, Gary and Susan Speaks began actively managing the Grill, working 16-18
hour days.
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7) When the Speaks began actively managing the restaurant, Gary, Susan,
and Chris Speaks agreed that no Grill employees could be fired unless all three of them
were in agreement.

8) Complainant, a female, was hired in November 2008 to work as a
server/bartender in the Grill. Complainant, who lived in Shady Cove at the time, likes to
work nights and had eight years of experience as a server/bartender. She had
previously managed two sports bars. Complainant was hired at the wage rate of $8.40
per hour, plus tips.

9) When Complainant was hired, Gary and Susan Speaks were still the
Grill’'s only managers.

10)  During Complainant's employment, Respondent’s hours of operation were
11 a.m. to 10 p.m., Sunday through Thursday, and 11 a.m. to midnight on Friday and
Saturday.

11) Complainant worked as a server/bartender at the Grill through January
2009. While she worked as a server/bartender, she worked five to six shifts a week, 30
to 35 hours a week, and averaged $400 a week in tips. She usually worked evening
shifts.

12) Complainant’s performance as a server/bartender was “exceptional” and
Gary and Susan Speaks thought she “was a very, very good employee.” While she
worked as a server/bartender, Complainant was never counseled about her work or
given any warnings about her work performance.

13)  During the time that Complainant worked as a server/bartender, Gary and
Susan Speaks began looking for someone to give them a break from the long hours
they had to work to manage the Grill. They decided they could best accomplish this by
hiring an assistant night shift manager. They believed that Complainant, who was
available to work nights, was qualified to be assistant night manager, and felt confident
that she could handle the job based on her exceptional work performance as a
server/bartender. In January 2009, Gary Speaks took Complainant aside after a shift,
complimented her highly on her work, and offered her the position of assistant night
manager starting February 1, 2009, with a raise to $10 per hour, plus tips.

14) Complainant accepted the offer and began working as assistant night
manager on February 1, 2009. She was happy about her promotion and the pay raise
that came with it. She understood she would be closing the Grill the majority of her
shifts.

15) As assistant night manager, Complainant’s primary job duties included:
e training the staff
e supervising the cooks and servers
e making sure customers’ orders were filled and paid for
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ensuring that employees took appropriate breaks

ensuring that all servers balanced their accounts before they went home
giving the servers cash for the tips that had been written on charge slips

at closing, turning all the lights down, making sure that everything was
clean, and turning off all electronics, including 40 televisions

She closed the Grill about 70 percent of the time, alternating with another employee,
and "pre-closed" most other nights, which required staying at work until about 30-60
minutes before closing time.

16) While she was assistant night manager, Complainant continued to
average $400 a week in tips.

17)  As assistant night manager, Complainant worked all of her assigned shifts
without complaining about the scheduling. Before she became pregnant, she also
worked extra shifts for employees who called in sick.

18) On one occasion when Complainant was assistant night manager and
before she learned she was pregnant, she sold a beer to a 20-year-old male who was
an Oregon Liquor Control Commission (OLCC) "decoy" after she examined his driver's
license and failed to notice that he was not yet 21 years old. Gary Speaks, who had
been told by an OLCC representative just before that a "decoy" would be coming in,
talked to Complainant about her mistake and its possible consequences. Complainant
understood the seriousness of her mistake and was afraid she would be fired.
However, she was not disciplined and continued working as assistant night manager.
There was no evidence about the date on which this incident occurred.?

19) While Complainant was assistant night manager, the Grill issued different
types of discount coupons to encourage people to eat at the Grill. One of the coupons
offered a 10 percent discount; another offered a free meal when two meals were
purchased, with the free meal being the meal of lesser value. On one occasion,
Complainant gave a 20 percent discount to two customers who each brought in 10
percent discount coupons. On another occasion when a customer brought in a “free
meal” discount coupon, Complainant charged the customer for the less expensive
instead of the more expensive meal. Complainant was not counseled or disciplined
either time. There was no evidence about the dates on which these incidents
occurred.?

20) Other employees also had problems charging customers correctly when
the customers used the Grill's discount coupons.

% The forum infers that it occurred before Winegar was hired as general manager because neither of the
Speaks nor Complainant testified that Winegar was present or aware of this incident and Winegar did not
;‘nention the incident in his testimony.

Id.
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21) On April 21, 2009, Gary Speaks posted four Grill job openings on the
Medford Craigslist. The openings were for restaurant general manager, sales manager,
server, and line cook. Gary and Susan Speaks told Complainant they were planning to
hire a general manager and assured her that her job was not in jeopardy.

22) In late April 2009, Complainant learned she was pregnant, news that
made her very happy. In early May, she told her co-workers and Gary and Susan
Speaks that she was pregnant.

23) Jason Winegar was hired as general manager for the Grill on May 1,
2009. He was scheduled to work during the Grill's day shift, with the understanding that
he would be working from about 10 in the morning until evening, 4p.m. or later. His first
day of work was May 9, 2009. There were no changes in Complainant's employment
status when Winegar was hired.

24) Gary Speaks did not know Winegar before he received Winegar's
application for the Grill general manager position.

25) After Complainant became pregnant, she never asked for any
accommodation in her schedule nor told the Speaks or Winegar that she only wanted to
work days and no longer wanted to work nights.

26) Between May 9 and May 22, 2009, Complainant worked the following
dates: May 9-10, May 14, May 18, and May 20-22. She was scheduled to work on May
11, but was sick. She worked until closing on May 14, May 18, and May 21-22.

27)  On May 22, 2009, Winegar told Complainant that she was being demoted
to her former position as a server and that her pay was being cut to minimum wage of
$8.40 per hour. When Complainant asked why this was happening, Winegar told her |
don't feel you are going to have the availability we are looking for in the future because
you are pregnant.” Complainant became very upset and cried. Prior to Complainant’'s
demotion, Winegar had discussed it with Gary Speaks, who instructed Winegar to take
whatever action Winegar thought best. On May 23, 2009, Complainant began working
again as a server. That same day, Jennifer McKenzie, a server whom Complainant had
supervised, was promoted to the position of assistant night manager.

28) Complainant was upset when she was demoted. Her demotion caused
some "problems" at home. In the same period of time, she had a $70 overdraw at her
bank that caused the bank to decline to provide a checking account to Complainant and
Jones.

29) As assistant night manager, Complainant wore black pants and a black
shirt. After her demotion, she had to wear a red shirt, which made her feel degraded.
Some of her long-time customers asked her why she was wearing a red shirt.
Complainant responded by telling them she had been demoted and she was "pretty
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sure it was because she was pregnant." Complainant only volunteered information
about her demotion in response to her long-time customers’ specific inquiries.

30) The $10 per hour Complainant earned as assistant night manager is the
highest hourly wage Complainant had ever been paid, and she was "extremely happy"
in the assistant manager position.

31) Complainant and McKenzie had no arguments or altercations after
Complainant's demotion and Complainant tried to work with McKenzie.

32) Complainant and McKenzie worked the following total hours in the weeks
between March 28 and May 29:*

Week Complainant McKenzie
March 28-April 3 32.5 hours 32.75 hours
April 4-10 36.5 hours 32.5 hours
April 11-17 27.5 hours 32.5 hours
April 18-24 33.75 hours 34 hours
April 25-May 1 34.75 hours 36 hours
May 2-8 34.75 hours 38.5 hours
May 9-15 13.25 hours® 36.5 hours
May 16-22 19.25 hours 30.25 hours
May 23-29 20.5 hours® 37 hours

33) Winegar and Complainant worked the same days on May 9, 14, and 20-
24. After May 24, they never worked on the same day. Between May 9 and May 22,
Complainant started work before 5 p.m. on only two days that Winegar also worked,
once at 11 a.m. (May 9), and once at 4:45 p.m. (May 14).

34) Between May 23 and June 2, 2009, Complainant, Winegar, and McKenzie
worked the following schedules:

Date: Complainant Winegar McKenzie
5/23 1p-9:15p day shift’ 5:30p-12:15p
5/24 11:15a-7p day shift 9:30p-2:45a
5/25 10:45a-5:15p did not work 5p-10:30p
5/26 not scheduled did not work 3:45p-10:45p
5/27 not scheduled day shift 5p-10:30p
5/28 sick day shift 6p-7p

5/29 not scheduled® day shift 5p-12:30a

* There is no documentary evidence in the record of the hours worked by Complainant during any weeks
E)rior to April 4, 2009.
Includes one sick day.
® Includes one sick day.
" See Finding of Fact #23 — The Merits.
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5/30 not scheduled day shift 6p-12:30a
5/31 4:45p-10p did not work did not work
6/1 6p-8p did not work 5p-10:30p
6/2 fired/no work day shift 5p-11p

35) On May 24, Complainant declined the opportunity to work at a party
scheduled to continue until 2:30 a.m. because she had already worked a full shift that
day. McKenzie and Allred worked the party, both working until 2:45 a.m. This was the
only time after Complainant announced her pregnancy that any servers had to work
later than 12:30 p.m.

36) Complainant was not scheduled to work on May 26 or May 27.

37) Complainant went to the emergency room on May 28 because of bleeding
related to her pregnancy. She called Susan Speaks and told her she was going to the
emergency room due to bleeding possibly related to her pregnancy and that she had
arranged for Alisa, another server, to work her shift.

38) During Complainant's absence on May 28-29, Complainant was
temporarily taken off the work schedule and other employees scheduled to work in the
times she had originally been scheduled to work. When she returned to work,® Gary
Speaks and Winegar juggled the schedule and scheduled Complainant to work seven
hours during the week of May 30-June 5.

39) On May 31, Complainant worked from 4:45pm to 10pm, and on June 1,
she worked from 11am to 2pm, for a total of 7.25 hours.

40) OnJune 1, Gary Speaks, Susan Speaks, and Winegar met and decided to
fire Complainant. During that conversation, Winegar stated "because of [Complainant's]
constant references to her pregnancy we really need to cover our butts.” Later that day,
Winegar called Complainant at home and left a message that she was fired because of
her "attitude." Complainant listened to the message when she arrived home after work
that night. Complainant returned Winegar’s call but he never called back.

41)  After Complainant announced her pregnancy and while she was still
assistant night manager at the Grill, David Barber, a cook employed at the Grill,
overheard Gary Speaks and Winegar discussing Complainant's pregnancy. During the
conversation, Barber heard them say that they would probably have to let Complainant
go because she would be in the way. Barber told Complainant what he heard.

® Respondent argues that Complainant was scheduled to work on May 29 but missed work due to
sickness. For reasons set out in the Opinion, the forum has concluded that Complainant was not
scheduled to work on May 29.

® The forum has been unable to determine from the record whether Complainant attempted to return to
work on May 30 or May 31.
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42)  After Complainant announced her pregnancy, Josh Trenton overheard
part of a conversation between Gary Speaks and Winegar in which they were
discussing Complainant’s pregnancy. Trenton heard Speaks say that Complainant
“wouldn’t be worth anything.”

43) Complainant received no oral or written counseling about her attitude
while she worked for the Grill.

44) At the time of her termination, Complainant intended to keep working as a
server at the Grill, then take family leave and then resume working at the Grill when her
leave ended.

45) Complainant is an independent person who has always been employed
and has never had trouble finding a job. In her words, being fired when she was
pregnant was the "most degrading, unhappy time probably in a long-time time that I've
ever had * * * It went from a happy moment to an ‘Oh my God, what am | going to do, |
have to get on food stamps now, now I’'m back on welfare * * *.” “Once | was let go and
| was pregnant, it was extremely difficult to find another job.” She was "beyond upset"
for a couple of months after she was fired.

46) Complainant felt “depressed” after being fired and didn't want to go
anywhere. She went from being excited about being pregnant to being depressed after
she was fired and just wanted to be left alone. Because of her depression, it was
harder for her to look for work. She “cried a lot” from losing her job. She was nervous
about how she would support her baby and herself.

47) Complainant felt “belittled” by her discharge. Complainant and
Christopher Jones, her live-in boyfriend and the father of her baby, “bickered” a lot more
after she was fired because of the financial stress caused by the loss of her job and also
because a baby was on the way. At the time, Jones was unemployed and receiving
unemployment benefits and stamps. Complainant was more stressed out because she
and Jones were now both unemployed and concerned over the responsibility of having
a child and how they would pay for the expenses associated with having a child.

48) Complainant did not seek counseling for her depression after she was
fired because she had no money to pay for counseling services. Complainant and
Jones talked about going to “couples counseling” after Complainant was fired but did
not go because Jones did not want to go and, in any event, they had no money to pay
for counseling services.

49) Complainant applied for food stamps after she was fired. This made her

feel embarrassed and degraded. She also had to get financial help from her mother to
pay for “a lot of things for [her] baby.”
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50) Complainant first began looking for work approximately a month after her
termination. She unsuccessfully sought work until about Halloween 2009, when she
stopped due to her pregnancy. During her job search, she believed no one would hire
her because she was obviously pregnant; this was degrading to her. She still feels
frustrated that she was fired instead of being able to keep her job until she went on
family leave, then return to work after her leave. She thinks about her discharge
frequently and it still bothers her.

51) Complainant’s pregnancy was not a major factor in the depression and
upset she experienced as a result of being fired.

52) Complainant’s baby was born on December 29, 2009. She began looking
for work again about April 1, 2010.

53) In mid-April 2010, Complainant was hired at the Rogue River Lodge,
located in Trail, Oregon, as a server/bartender. Although she stopped looking for work
at that time, she did not actually start work until August 11, 2010. She worked for
minimum wage and tips. In the summer she received an average of $200 per night in
tips. In the winter, she received an average of $30 to $40 per night in tips. At the time
of hearing, she was still employed at the Rogue River Lodge.

54)  Other than the financial help she received from her mother, Complainant’s
only income was food stamps and WIC from the date of her discharge until August
2010.

55)  The Grill remained in business at least through January 2010.

56) As a result of her demotion and termination, Complainant suffered lost
wages and tips in the amount of $12,216.40, calculated as follows:

e 27.75 hours (actual hours worked from May 23 through June 1, 2009) x $1.60 per
hour = $44.40

e Average hours worked per week from March 28 to May 29, 2009 = 31.6 (252.75 total

hours + 8 weeks = 31.6 hours)

17 weeks from July 1 through October 31, 2009

31.6 hours x 17 weeks = 537.2 hours

537.2 hours x $10 per hour = $5,372

17 weeks x $400 average weekly tips = $6,800

$44.40 + $5,372 + $6,800 = $12,216.40

57) Complainant works nights at the Rogue River Lodge, with her shifts
ending between 10 p.m. and midnight, and drives home from Trail to her present home

1% The forum takes judicial notice that Halloween fell on October 31 in 2009.
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in White City. This is approximately the same distance as from Shady Cove to Medford
and involves driving on the same highway, Oregon Highway 82.

58) Sometime after Complainant was fired, CCI hired Jennifer Speaks, Gary
Speaks’s daughter, to work in CCI's game center. Jennifer Speaks was pregnant when
hired and worked within a week of her baby’s birth, then was fired a couple of months
after she returned to work.

CREDIBILITY FINDINGS

59) Mike Barlow was employed as a cook at the Grill during Complainant’s
employment and testified that he is “friends" with Complainant. Only part of his
testimony was credible. The forum has credited his testimony that Complainant was “a
very good assistant manager” because he was supervised by Complainant and his
statement was not linked to a specific date or event. However, the forum also notes
that the Grill's time records reveal that Barlow did not work as often with Complainant as
he claimed.'* His testimony that “Gary [Speaks] is a real ass to everyone” revealed an
animus towards Speaks.

The Agency’s primary reason for calling Barlow as a witness was to testify as to
statements made by Gary Speaks and “Jay” that showed a possible discriminatory
animus based on Complainant's pregnancy. Barlow testified that he heard Jay Reese,
whom he identified as the new general manager, tell the “owners" they better put
Complainant back on the schedule or they would be a big trouble.*> He testified that
this conversation took place on a day when Complainant missed work because she was
sick, and that this was the same day she was demoted from assistant manager. He
also testified that his memory of the timing of Complainant's demotion and her
subsequent schedule was not clear.*®

The forum has not credited any of Barlow's testimony concerning this
conversation for two reasons. First, Jay Winegar, not Jay Reese, was employed as the
Grill's general manager at the time of the alleged conversation. Second, Complainant
was demoted from assistant night manager effective May 23, and the only days she
missed work in May due to sickness were on May 11, May 28, and May 29.

60) David Barber, a cook at the Grill during Complainant's employment,
testified in person and responded in a forthright manner to questions on direct and cross

1 Barlow testified that he usually worked until “3-4 p.m.,” but the time records show he typically worked
until 2 p.m.

12 Barlow’s specific testimony was that “Gary Speaks said he ‘didn’t think [Complainant] could do her job
because of being pregnant and getting sick and he took her off the schedule’ and Jay Reese said ‘you
better put her back on the schedule because they could get you for that or something.” | don’t know the
exact words but | was standing 10 feet away.” Barlow also testified that Jay Reese also said “You can't
fire someone just for being pregnant.”

'3 1n Barlow’s words, Complainant was “taken off the schedule, then put back on the next day or later that
afternoon or whatever it was.”
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examination. He candidly acknowledged that he did not recall the dates of events he
was asked about, but was able to testify in detail about the specific circumstances of the
conversation he overheard between Gary Speaks and Jay Winegar.** In an earlier
interview with an Agency investigator, Barber stated that "he has had problems with the
owner because he [Gary Speaks] thinks he can do anything he wants and not suffer any
consequences” and he is a “jerk who thinks he can do whatever he wants.” Barber also
testified during cross examination that he had no conversations with Gary Speaks or
Jay Winegar about Complainant's pregnancy or demotion; whereas on 12/1/09 he told
the Agency investigator that “he tried to talk to Gary about the situation with
Complainant but [Gary] would not talk to him." Barber explained this apparent
inconsistency by stating he did not recall making it to the Agency investigator. Since
this inconsistency is not related to a material issue and Barber’'s testimony was
otherwise consistent and unimpeached, the forum credits Barber’s testimony related to
Complainant’s work performance and the overheard conversation in its entirety, despite
Barber’s expressed dislike of Gary Speaks.

61) Patricia (Allred) McCarty, who testified in person, was employed as a
server at the CSG during Complainant's employment. For several reasons, the forum
has only credited her testimony when it was corroborated by other credible evidence.
First, she testified that Jay Winegar began visiting the Grill a couple of months after she
was hired and worked his way into a management position; whereas no other witness
testified to this fact. Second, she testified she did not recall “any written limitations” on
the Grill's coupons. The forum finds it highly improbable that the Speaks would give out
coupons for meals with no limitations on their use. Third, McCarty's demeanor changed
considerably on cross-examination; she became testy and defensive and was evasive
in responding when questioned as to whether Complainant made complaints about her
demotion being related to her pregnancy. However, the forum has credited her
testimony that she heard Winegar state that the Grill “needed to cover their butts” with
respect to Complainant’s pregnancy and any employment actions that might be taken
against her” because Gary Speaks testified that Winegar made that statement to him.

62) Josh Trenton, who testified in person, was employed as a cook at the Grill
during Complainant's employment and freely admitted that Complainant helped him get
that job. He testified in a sober, forthright manner, and his testimony was not
impeached during cross-examination. His earlier statement to an Agency investigator
that Complainant was demoted to assistant manager, then again demoted to server
after Jay Winegar was hired, though inaccurate, did not detract from the forum’s
assessment of the overall credibility of his testimony. The forum has credited his
testimony in its entirety.

63) Peter Martindale and Felice Villarreal, both senior investigators employed
by BOLI's Civil Rights Division who investigated this case, were called as witnesses to
testify as to the interviews they conducted and authenticate exhibits. Both were credible
witnesses.

4 See Finding of Fact #41 -- The Merits.
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64) Christopher Jones, who testified in person, is Complainant’s live-in
boyfriend and the father of her child. He and Complainant have lived continuously
together since before Complainant began work at the Grill. Jones was an
unsophisticated witness whose memory was not particularly good and who testified
mainly in generalities. His only knowledge of Complainant’s circumstances at work was
what Complainant told him. The forum has credited his testimony regarding
Complainant’s reactions to her demotion and discharge but not relied on any of his
testimony regarding Complainant’'s employment history at the Grill.

65) Jennifer McKenzie and Alisha Fuhrman were listed as witnesses in the
Respondents' and Agency’s respective case summaries. At hearing, the Agency case
presenter and Respondent’s attorney both stated that they had not been able to contact
either witness. Exhibits A-5 and R-7, consisting of investigative interviews with
Fuhrman and McKenzie conducted by Martindale and Villarreal, were offered and
received into evidence as a putative substitute for their testimony. For several reasons,
the forum has given Exhibits A-5 and R-7 and the testimony of Martindale and Villarreal
concerning them no weight whatsoever. First, the outcome of this case rests primarily
on an assessment of the credibility of the witnesses. Second, numerous other
witnesses testified about the issues Fuhrman and McKenzie would have testified about
and were subject to cross examination. Finally, neither Fuhrman nor McKenzie was
present to testify under oath and be cross-examined like the other witnesses.

66) Jay Winegar, who testified in person, was general manager of the Grill at
the time of the alleged discriminatory actions, but has not worked for Respondents since
June 5, 2009, when he quit because of differences with Gary Speaks's management
style. For several reasons, the forum has only credited his testimony when it was
corroborated by other credible evidence. First, he denied ever making a “cover our
butts” comment regarding Complainant's pregnancy and her job status with the Grill. In
contrast, two Agency witnesses and Gary Speaks credibly testified that Winegar did
make that comment. Second, he testified that Complainant was demoted from lead
position effective May 23, 2009, because she told him she did not want to work until
closing. Complainant credibly testified that she never said this to Winegar or anyone
else, no one but Winegar testified to the contrary, and Complainant’'s work history
before, during, and after working for the Grill shows that working until closing was not a
problem for her. Third, Winegar had no recollection of Complainant being temporarily
taken off the Grill's work schedule, an undisputed fact that occurred while he supervised
Complainant. Fourth, he testified that he met with Gary and Susan Speaks about two
weeks after he was hired and they decided that an assistant was needed to close at
night if Winegar was going to work days. Except for Winegar's testimony, the evidence
is undisputed that Complainant was already that assistant and was either closing or pre-
closing the majority of shifts that she worked.

67) Gary Speaks’s testimony on several issues central to the case was either

internally inconsistent or inconsistent with prior statements. On June 2, 2010, he told
Martindale that neither he nor Winegar ever made a comment about needing to "cover
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their butts” regarding Complainant and any action taken affecting her job status. At
hearing, he testified twice that Winegar stated, during their conversation on June 2
regarding Complainant’s discharge, that "because of [Complainant's] constant reference
to her pregnancy we really need to cover our butts." At hearing, he testified that he
advertised on Craigslist in April 2009 and at that time planned to fire Complainant and
hire a new server to replace her. He made no mention of this plan in his interview with
Martindale or in either letter he drafted in response to the complaint or the
investigation.'® In fact, in one of those letters he stated “[i]n closing, Amanda would still
be here working if it had not been for insubordination towards Jason and owners."*°
Related to the same issue, Speaks testified that he had decided to fire Complainant in
mid-April because of her poor performance as assistant manager and that he did not
consider demoting her, as demoting employees has never worked out for him in the
past.

In the initial position statement Speaks submitted to the Civil Rights Division
(“CRD") he stated that “Amanda resented Jason from the onset and this was when
Amanda went downhill fast." At hearing, Speaks said nothing about Complainant
resenting Winegar.

At hearing, Speaks testified that he, Susan Speaks, and Winegar decided to fire
Complainant because of the complaints they were receiving from customers and
Complainant’s attitude towards Jennifer McKenzie. In marked contrast, Speaks did not
even mention McKenzie’s name in his interview with Martindale or his two letters.

At hearing, Speaks testified that one of the Grill’s initial hires was Marie Manson,
the wife of the executive chef who was hired by Snow, and that Manson was seven
months pregnant when she voluntarily left the Grill's employment. This was in direct
contradiction to his interview statement to Martindale that Complainant has been his
only pregnant employee.

His testimony was exaggerated on at least one occasion when he testified about
Complainant’s problem with coupons, stating on “numerous times [Complainant] would
give the more expensive meal free and charge for the lesser and Susan would point that
out.” In his initial position statement submitted to the CRD, Speaks stated there was
only one occasion when this happened.

In Speaks’s second letter, he stated that Complainant started "asking other
employees to close for her, or she would just leave claiming she was sick" after she
became pregnant. This contrasts with the Grill’'s time records, which do not show any
days that Complainant left work early, and the absence of any testimony by other
employees that Complainant asked them to close for her. In the same letter, he also
stated that Complainant “refused to work the schedule given.” There is no evidence in

'* See Exhibits A-1, R-2, R-3.
% The significance of this statement is Jason Winegar had not yet started work at the Grill at the time
Speaks ran the ads on Craigslist.
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the record and Speaks himself did not testify that Complainant refused to work her
assigned schedule.

In conclusion, the forum has only credited Speaks’s testimony when it was
corroborated by other credible evidence.

68) Susan Speaks is a neonatal nurse with three children and is married to
Gary Speaks. Like her husband, she also testified that the decision had been made to
fire Complainant at the time the Craigslist ads were posted in April, before anyone knew
Complainant was pregnant. For the reasons stated in Finding of Fact #66 — The Merits,
the forum does not believe this testimony. She also testified that Complainant was
demoted from her assistant manager position because Complainant complained she
was too tired and didn’t want to work after 8 p.m. This contrasts with more credible
witness testimony to the contrary. Like Gary Speaks, the forum has only credited her
testimony when it was corroborated by other credible evidence.

69) Complainant testified that she called in sick once after she became
pregnant. The Grill's time records show there were two occasions -- May 11 and May
28. On direct examination, she testified that she visited the emergency room in May
while she was still assistant manager and that her demotion and being taken off the
schedule occurred "back to back.” She subsequently corrected this statement and
testified that she was no longer assistant manager as of May 23 and that she went to
the emergency room on May 28. On cross-examination she testified that she only
worked two days as a server after her demotion before she was fired, whereas the
record shows she worked five days as a server after her demotion, including two days
after her trip to the emergency room. Her contemporaneous written statement
submitted to the CRD prior to filing her complaint is consistent with Respondent’s time
records. Because of the accuracy of her earlier statement and the fact that her
inaccurate testimony about her work hours does not appear to have been calculated to
enhance her case, the forum attributes this testimony to a faulty memory. The forum
has credited the remainder of her testimony.

ULTIMATE FINDINGS OF FACT

1) At all times material herein, Respondent CCl was an Oregon corporation
that engaged or utilized the personal services of one or more persons, including
Complainant, and owned and operated the Cybercenter Sports Grill (the “Grill”) in
Medford, Oregon. At all times material herein, Respondent Gary Speaks owned one-
third of CCl’'s corporate shares and was vice president and chief executive officer of
CCI. Chris Speaks, Gary Speaks’s son, and Susan Speaks, Gary Speaks’s wife, also
owned one-third of CClI’s corporate shares.

2) The Grill opened in March 2008. Several months later, Gary and Susan
Speaks began actively managing the Grill after the general manager quit.

3) Complainant, a female who was an experienced server/bartender, was
hired to work at the Grill in November 2008 at the wage rate of $8.40 per hour, plus tips.
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4) Complainant worked as a server/bartender at the Grill through January
2009, working five to six shifts a week, 30 to 35 hours a week, and averaging $400 a
week in tips. She usually worked evening shifts, which ended at 10 p.m., Sunday
through Thursday, and midnight on Friday and Saturday.

5) Complainant’s performance as a server/bartender was “exceptional” and
Gary and Susan Speaks thought she “was a very, very good employee.” As a
server/bartender, Complainant was never counseled about her work or given any
warnings about her work performance.

6) In January 2009, Gary and Susan Speaks decided to hire an assistant
night shift manager so they did not have to work so many hours. Based on
Complainant’s exceptional work performance as a server/bartender and her availability
to work nights, they offered the job to Complainant, along with a pay raise to $10 per
hour. Complainant accepted the offer and began working as assistant night manager
on February 1, 2009. She was happy about her promotion and the pay raise that came
with it and understood the job involved closing the Grill the majority of her shifts.

7) As assistant night manager, Complainant worked all of her assigned shifts
without complaining about the scheduling. Before she became pregnant, she also
worked extra shifts for employees who called in sick. While she was assistant night
manager, Complainant continued to average $400 a week in tips.

8) On one occasion prior to May 9, 2009, when Complainant was assistant
night manager and before she learned she was pregnant, she sold a beer to a 20-year-
old male who was an OLCC "decoy" after she examined his driver's license and failed to
notice that he was not yet 21 years old. Gary Speaks talked to Complainant about her
mistake and its possible consequences. Complainant understood the seriousness of
her mistake and was afraid she would be fired. However, she was not disciplined and
continued working as assistant night manager.

9) While Complainant was assistant night manager and prior to May 9, 2009,
on two occasions she undercharged customers for meals who used discount coupons
issued by the Grill. Complainant was not counseled or disciplined either time. Other
employees also had problems charging customers correctly when the customers used
the Grill’s discount coupons.

10) In late April 2009, Complainant learned she was pregnant. In early May,
she told her co-workers and Gary and Susan Speaks that she was pregnant.

11) Jason Winegar was hired as general manager for the Grill on May 1,
2009. He was scheduled to work day shift. His first day of work was May 9, 2009.
Complainant continued to work as assistant night manager.

12) After Complainant became pregnant, she never asked for any
accommodation in her schedule nor told the Speaks or Winegar she only wanted to
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work days and no longer wanted to work nights. Between May 9 and May 22, 2009,
Complainant worked May 9-10, 14, 18, and 20-22. She was scheduled to work on May
11, but was sick. She worked until closing on May 14, 18, and 21-22.

13) On May 22, 2009, Winegar made the decision to demote Complainant to
her former position as a server and to cut her pay to minimum wage and told
Complainant of his decision. When Complainant asked why this was happening,
Winegar told her “I don't feel you are going to have the availability we are looking for in
the future because you are pregnant.” The next day, Complainant began working again
as a server. That same day, Jennifer McKenzie was promoted to the position of
assistant night manager.

14)  As assistant night manager, Complainant wore black pants and a black
shirt. After her demotion, she had to wear a red shirt, which made her feel degraded.
Some of her long-time customers asked her why she was wearing a red shirt.
Complainant responded by telling them she had been demoted and she was "pretty
sure it was because she was pregnant.”

15) Complainant worked an average of 33.3 hours per week between March
28 and May 8, 2009. In the same time period, Jennifer McKenzie worked an average of
34.4 hours per week. Between May 9 and May 22, 2009, Complainant worked an
average of 16.25 hours per week'” and McKenzie worked an average of 33.5 hours per
week. In the week of May 23-29, 2009, Complainant worked 20.5 hours*® and
McKenzie worked 37 hours.

16) Complainant went to the emergency room on May 28 because of bleeding
related to her pregnancy. She called Susan Speaks and told her she was going to the
emergency room due to bleeding possibly related to her pregnancy and that she had
arranged for Alisa, another server, to work her shift.

17) During Complainant's absence on May 28-29, Complainant was
temporarily taken off the work schedule and other employees scheduled to work in the
times she had originally been scheduled to work. When she returned to work, she was
scheduled to work seven hours during the week of May 30-June 5. She worked from
4:45 p.m. to 10 p.m. on May 31 and from 6 p.m. to 8 p.m. on June 1.

18) On June 1, 2009, Gary Speaks, Susan Speaks, and Winegar met and
made a joint decision to fire Complainant. Winegar called Complainant at home and left
a message that she was fired because of her "attitude."

19) After Complainant announced her pregnancy and while she was still
assistant night manager at the Grill, Gary Speaks and Winegar discussed

7 Includes one sick day, May 11, on which Complainant was scheduled to work.
'8 Includes one sick day, May 28, on which Complainant was scheduled to work.
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Complainant's pregnancy at work and stated that they would probably have to let
Complainant go because she would be in the way. In another conversation at work
when Winegar and Gary Speaks were discussing Complainant’s pregnancy, Speaks
said that Complainant “wouldn’t be worth anything.”

20) Complainant first began looking for work approximately a month after her
termination. She looked unsuccessfully for work until about Halloween 2009, when she
stopped due to her pregnancy. Her baby was born on December 29, 2009, and she
began looking for work again about April 1, 2010. In mid-April 2010, she was hired at
the Rogue River Lodge, as a server/bartender.

21) As a result of her demotion and termination, Complainant suffered lost
wages in the amount of $12,216.40.

22) Complainant experienced substantial emotional and mental distress as a
result of her demotion and termination and continued to experience some distress at the
time of the hearing.

CONCLUSIONS OF LAW

1) At all times material herein, Respondent Cyber Center, Inc. (“CCI”) was an
“employer” as defined in ORS 659A.001(4).

2) At all times material herein, Respondent Gary Speaks was an individual
and a “person” under ORS 659A.010(9) and ORS 659A.030(1)(9).

3) The actions, statements and motivations of Jason Winegar, Respondent
CCI's general manager and Respondent Speaks are properly imputed to Respondent
CCl.

4) The Commissioner of the Bureau of Labor and Industries has jurisdiction
of the persons and of the subject matter herein and the authority to eliminate the effects
of any unlawful employment practices found. ORS 659A.800 to ORS 659A.865.

5) Respondent CCI, acting through its general manager Jason Winegar,
demoted Complainant from her assistant night manager position and cut her pay
because of her sex/pregnancy, in violation of ORS 659.029, ORS 659A.030(1)(b), OAR
839-005-0021, and OAR 839-005-0026. Respondent Gary Speaks did not aid and abet
Respondent CCI in this unlawful employment practice.

6) Respondents did not reduce the number of hours Complainant was
scheduled to work after May 22, 2009, because of her sex/pregnancy and did not
violate ORS 659.029, ORS 659A.030(1)(b), OAR 839-005-0021, or OAR 839-005-0026
by reducing her hours between May 23 and June 1, 2009.

7) Respondent CCI discharged Complainant from employment because of
her sex/pregnancy. In doing so, Respondent CCI violated ORS 659A.029, ORS
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659A.030(1)(a), OAR 839-005-0021, and OAR 839-005-0026. Respondent Gary
Speaks aided and abetted Respondent CCI in its discharge of Complainant, thereby
committing an unlawful employment practice in violation of ORS 659A.030(1)(g).

8) Pursuant to ORS 659A.850, the Commissioner of the Bureau of Labor and
Industries has the authority under the facts and circumstances of this case to award
Complainant back pay resulting from Respondent CCI's unlawful employment practices
and Respondent Speaks’s aiding and abetting of those practices and to award money
damages for emotional and mental suffering sustained and to protect the rights of
Complainant and others similarly situated. The sum of money awarded and the other
actions required of Respondents in the Order below are an appropriate exercise of that
authority.

OPINION
INTRODUCTION

The Agency alleges that Respondent CCI unlawfully discriminated against
Complainant based on her sex/pregnancy in terms and conditions of employment by:
(1) demoting Complainant from her assistant manager position and cutting her hourly
wage rate; and (2) reducing the hours Complainant was scheduled to work after her
demotion, including temporarily taking her completely off the schedule. The Agency
further alleges that Respondent CCI unlawfully discriminated against Complainant
based on her sex/pregnancy by discharging her and that Respondent Gary Speaks
aided and abetted Respondent CCI in all of these actions.

TERMS AND CONDITIONS OF EMPLOYMENT

A. Complainant was demoted from her assistant manager position and her
pay cut because of her sex/pregnancy.

ORS 659A.030(1)(b) prohibits an employer from discriminating against an
individual “in compensation or in terms, conditions or privileges of employment"
because of that individual's sex. In pertinent part, ORS 659A.029 provides that “[f]or
purposes of ORS 659A.030, the phrase 'because of sex' includes, but is not limited to,
because of pregnancy, childbirth and related medical conditions or occurrences.” OAR
839-005-0021(1) & (2) and OAR 839-005-0026(1) & (2) echo those provisions.*®

' OAR 839-005-0021(1) & (2) provide:

“(1) Employers are not required to treat all employees exactly the same, but are prohibited from using sex
as the basis for employment decisions with regard to hiring, promotion or discharge; or in terms,
conditions or privileges of employment such as benefits and compensation.

“(2) Discrimination because of sex includes sexual harassment, discrimination based on pregnancy,
childbirth and medical conditions and occurrences related to pregnancy and childbirth.”

OAR 839-005-0026(1) & (2) provide:
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To prove that Respondent CCI violated ORS 659A.030(1)(b) by demoting
Complainant from her assistant manager position and cutting her hourly wage rate
because she was pregnant, the Agency must establish a prima facie case consisting of
the following five elements: (1) Respondent CCl was an employer subject to ORS
659A.010 to 659.865; (2) Respondent CCI employed Complainant; (3) Complainant was
a pregnant woman; (4) Respondent CCl demoted Complainant and cut her hourly
wage; and (5) Respondent CCI took these actions against Complainant because of her
pregnancy. See, e.g., In the Matter of Bob G. Mitchell, 19 BOLI 162, 185 (2000).

The first four elements of the Agency’s prima facie case are undisputed. The fifth
element — causal connection -- is hotly contested, with the Agency asserting that
Complainant was demoted and her pay reduced because of her pregnancy and
Respondents asserting with equal force that Complainant's pregnancy had nothing to do
with her demotion and pay reduction. To resolve this issue, the forum first reviews
Complainant’'s employment history at CCI.

Complainant was hired as a server/bartender at the Grill in November 2008. She
was supervised by Gary and Susan Speaks. When the Speaks decided to hire an
assistant night manager, Complainant was offered the job based on her exceptional
work performance and her availability to work nights. She was given a raise to $10 per
hour and supervised all the employees at the Grill when the Speaks were not on the
premises. She worked as assistant night manager for almost four months. During that
time, on two occasions she undercharged customers for meals who used discount
coupons issued by the Grill. She was not counseled or disciplined either time, and
other employees had the same problem. She also sold a beer to a 20-year-old male
who was an OLCC "decoy" after she examined his driver's license and failed to notice
that he was not yet 21 years old. After that incident, Gary Speaks talked to
Complainant about her mistake and its possible consequences. At hearing, after
testifying about the seriousness of Complainant's OLCC blunder, Gary Speaks then
minimized it by concluding “[s]he made a mistake; big deal; | don’t write people up.”

About the end of April 2009, Jay Winegar was hired as general manager of the
Grill and began work on May 9. Complainant continued working as assistant night
manager through May 22, at which time Winegar made the decision to demote her back
to her original server position, effective the next day and cut her pay to $8.40 per hour.
The reason Winegar gave Complainant for her demotion was “I don't feel you are going
to have the availability we are looking for in the future because you are pregnant.”
Earlier, after Complainant announced her pregnancy and while she was still assistant
night manager at the Grill, a cook employed at the Grill overheard Gary Speaks and

“(1) Pregnant women are protected from sex discrimination in employment.

“(2) In judging the physical ability of an individual to work, pregnant women must be treated the same as
males, non-pregnant females and other employees with off-the-job illnesses or injuries.”

31



32 BOLI ORDERS

Winegar discussing Complainant's pregnancy and say that they would probably have to
let Complainant go because she would be in the way.*

Under the “specific intent” theory of discrimination, proof of a causal connection
may be established through evidence that shows a respondent knowingly and
purposefully discriminated against a complainant because of the complainant’s
membership in a protected class. OAR 839-005-0010(1)(a)(A). See, e.g., In the Matter
of WINCO Foods, Inc., 28 BOLI 259, 300 (2007); In the Matter of Wal-Mart Stores, Inc.,
24 BOLI 37, 61 (2002). While specific intent may be established by direct evidence of a
respondent’s discriminatory motive, it may also be shown through circumstantial
evidence. In the Matter of WINCO Foods, Inc., 28 BOLI 259, 300 (2007), citing In the
Matter of Sierra Vista Care Center, 9 BOLI 281, 296-97 (1991), aff'd, Colson v. Bureau
of Labor and Industries, 113 Or App 106, 831 P2d 706 (1992). In this case, Winegar's
statement, standing alone, constitutes direct evidence of a discriminatory motive with
regard to Complainant’'s demotion. The comment made by Winegar and Speaks in their
earlier conversation also establishes a discriminatory intent based on Complainant’s
sex/pregnancy.

Respondent CCI’s proffered defenses to the Agency’s direct evidence were that
(1) Speaks and Winegar did not make the latter comment; (2) Winegar’'s statement to
Complainant when demoting her contained no reference to her pregnancy, only to her
availability; (3) Complainant was demoted because she did not want to work until
closing and Winegar needed an assistant night manager who would work until closing;
and (4) Complainant limited her own availability by telling Winegar she did not want to
work until closing. For reasons set out in the credibility findings, the forum rejects (1)
and (2). The forum rejects (3) and (4) because of Complainant’s credible testimony to
the contrary, which is supported by her work history of working until closing for
Respondent and for her prior and present employers.?*

Based on the above, the forum concludes that Respondent CCI, through
Winegar, demoted Complainant because of her sex/pregnancy. Because the demotion
was also the direct cause of the reduction in her hourly wage rate, the forum also
concludes that Respondent CCI, through Winegar, cut Complainant’s pay because of
her sex/pregnancy.

B. Complainant’s hours were not cut because of her sex/pregnancy.

The Grill's time records show that Complainant was scheduled to work and
worked an average of 33.3 hours per week between March 28 and May 8, 2009. She
worked 13.25 hours the week of May 9-15 and was scheduled to work May 11 but did
not because of sickness. She was scheduled to work and worked 19.25 hours the week
of May 16-22, 2009. In the week of May 23-29, 2009, the week immediately after her
demotion, she worked 20.5 hours, not including May 28, an additional day on which she

% See Finding of Fact #41 — The Merits.
! See Findings of Fact ##11, 15, 26, 34 -- The Merits.

32



32 BOLI ORDERS

was scheduled to work but did not work because of sickness. Respondents contend
that Complainant was also scheduled to work on May 29, as shown on R-1 which
reflects that Complainant was “sick” on that day. For the following reasons, the forum
does not believe that Complainant was scheduled to work on May 29. First, the set of
time records originally provided by Respondents to the Agency on December 14, 2009,
did not contain this notation.?? Second, Susan Speaks testified that she made the
change on R-1 based on a handwritten note she missed on the original time records.
Third, Susan Speaks also testified that the original records were destroyed not long
after they were created, making it impossible for her to have based a correction of the
set of time records originally provided by Respondents to the Agency on the original
time records. Despite this fact, the undisputed time records provided by Respondents
December 14, 2009, show that Complainant’'s hours actually increased the week
immediately following her demotion.

Although it is undisputed that Complainant was temporarily taken off the
schedule after she went to the emergency room on May 28, then rescheduled for only
7.25 hours the following week, the evidence is muddy as to the circumstances
surrounding the schedule change. Unlike her demotion, there are no statements
demonstrating Respondent’s intent to take Complainant off the schedule because of her
sex/pregnancy. Likewise, there is no comparator evidence to show that her hours
would not have been temporarily cut, had she been out sick and visited the emergency
room and not been pregnant. The forum concludes that the Agency failed to prove by a
preponderance of the evidence that Complainant's hours were cut because of her
sex/pregnancy.

C. Complainant Was Discharged Because Of Her Sex/Pregnancy

On June 1, 2009, Gary Speaks, Susan Speaks, and Winegar met and decided to
fire Complainant. Winegar called Complainant that night and left a message to that she
was fired because of her attitude. This was four days after Complainant had gone to
the emergency room for bleeding related to her pregnancy, and eight days after
Complainant was demoted because of her pregnancy.

In their testimony, Respondents’ witnesses gave two reasons for this decision —
Complainant’s negative attitude towards Jennifer McKenzie and customer complaints
about Complainant. With regard to McKenzie, Winegar testified that Complainant
resented McKenzie’s promotion, was behaving in a hostile manner towards McKenzie,
and that McKenzie told Winegar she couldn’t work with Complainant because of her
attitude. Winegar and Susan Speaks both testified that customers came to them after
Complainant’s demotion and complained that Complainant had complained to them that
she had been demoted because of her pregnancy. Gary Speaks testified that
customers had also complained to him that Complainant had told them that
Respondents were being “assholes” and “mean to her,” but the context of his testimony
places these complaints as before her demotion. No one was able to name any

2 Exhibit A-7.
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customers who allegedly complained to them. In her testimony, Complainant
acknowledged telling some of her regular customers, in response to their question
about why she was now wearing a red shirt, that she “was pretty sure it was because
she was pregnant.” However, she credibly denied having problems working with
McKenzie. McKenzie did not appear to testify and Respondents did not document any
of the alleged problems, pursuant to Gary Speaks’s testimony that it was not their policy
to document anything.

For a number of reasons, the forum does not believe Respondents’ stated
reasons for firing Complainant. First, the general lack of credibility of the Speaks and
Winegar, as described in Findings of Fact ##65-67 — The Merits. Second, Gary Speaks
testified unequivocally that he had made a decision in April 2009 to fire Complainant
because he would no longer need her when a general manager was hired, yet no action
was taken against her when Winegar was hired because Winegar “offered to work with
her and see if she was salvageable.” Winegar conspicuously failed to mention any
“offer[] to work with her and see if she was salvageable” in his testimony. Third, Gary
Speaks did not mention any problems Complainant had with McKenzie in two letters
initially responding to the complaint in which explained why she was demoted and fired.
Fourth, in those letters Speaks summarized the circumstances of Complainant’s
termination in the following words:

“She then started complaining to customers and other employees that we were
being unfair to her because she was pregnant. She then refused to work the
schedule given® and this was when we made the decision to terminate her.”*

Summarized, Gary Speaks, a key player in the decision to fire Complainant, stated in
his testimony and letters that the decision to fire Complainant was made on three
different occasions — (1) in April; (2) when she was demoted; and (3) on June 1 -- each
time for a different reason. Finally, considering the emphasis Respondents put on the
problems between McKenzie and Complainant and Winegar's assessment of the
situation, it is notable that, after Complainant’s demotion, McKenzie and Complainant
only worked part of one shift together on May 23, 15 minutes of a shift together on May
25, and did not work again together until the day Respondents decided to fire
Complainant.?®> After Complainant’s demotion, Winegar and Complainant only worked
together on May 23 and 24. Interestingly, the Grill's time records also show that
Winegar did not work on June 1, the day the decision was made to fire Complainant.

These facts, combined with the “specific intent” statements Winegar and Gary
Speaks made concerning Complainant’'s pregnancy vis-a-vis her continuing
employment status at the Grill, her demotion eight days earlier because of her
pregnancy, and her pregnancy-related trip to the emergency room a few days earlier

% The forum infers this was prior to her demotion, as that is when Respondents contend that Complainant
stated she did not want to close.

** See Exhibit R-4.

% See Finding of Fact #34 — The Merits.
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that caused her to be temporarily taken off the schedule, lead the forum to conclude that
Complainant was discharged because of her sex/pregnancy.

RESPONDENT GARY SPEAKS AIDED & ABETTED RESPONDENT CCI IN
DISCHARGING COMPLAINANT

ORS 659A.030(1)(g) provides that it is an unlawful employment practice “[f]or
any person, whether an employer or employee, aid, abet, incite, compel or coerce the
doing of any of the acts of this chapter or to attempt to do so.” This forum has
previously held that aiding and abetting, in the context of an unlawful employment
practice, means “to help, assist, or facilitate the commission of an unlawful employment
practice, promote the accomplishment thereof, help in advancing or bring it about, or
encourage, counsel or incite as to its commission.” In the Matter of Sapp’s Realty, Inc.,
4 BOLI 232, 277 (1985).

In this case, Respondent Speaks was Respondent CCI’s vice president and CEO
and owned one third of CClI's corporate shares throughout Complainant's employment.
A corporate officer and owner who commits acts rendering the corporation liable for an
unlawful employment practice may be found to have aided and abetted the corporation’'s
unlawful employment practice. In the Matter of Executive Transport, Inc., 17 BOLI 81,
94 (1998). See also In the Matter of Body Imaging, P.C., 17 BOLI 162, 183-84 (1998),
affirmed in part, reversed in part, Body Imaging, P.C. and Paul Meunier, M.D. v. Bureau
of Labor and Industries, 166 Or App 54 (2000); In the Matter of Katari, Inc., 16 BOLI
149, 161 (1997), affirmed without opinion, Katari, Inc. v. Bureau of Labor and Industries,
154 Or App 192, 957 P2d 1231, rev den, 327 Or 583 (1998); In the Matter of Vision
Graphics and Publishing, Inc., 16 BOLI 124, 138 (1997); In the Matter of A.L.P.
Incorporated, 15 BOLI 211, 219-22 (1997), affirmed, A.L.P. Incorporated, v. Bureau of
Labor and Industries, 161 Or App 417, 984 P2d 883 (1999).

The forum has determined that Respondent CCl engaged in three distinct
unlawful employment actions — demoting Complainant from her assistant night manager
position, cutting her pay, and discharging her. The evidence shows that Winegar
discussed Complainant’'s job status with Speaks shortly before Winegar demoted
Complainant and cut her pay, and that Winegar had the authority to take those actions.
There is no evidence that Winegar told Speaks he intended to demote Complainant,
that Speaks took any part in Complainant's demotion and pay cut by either
recommending those actions or making a joint decision with Winegar to take one or
both actions, or that Winegar told Speaks that his concerns about Complainant’s job
status were based on his concerns about her pregnancy. Rather, the evidence shows
that Winegar brought up Complainant’s job status with Speaks, that Speaks gave a
neutral recommendation that Winegar should take whatever action he thought best, and
that Winegar made the decision to demote Complainant, cut her pay, and promote
Jennifer McKenzie in her place. Based on this evidence, the forum concludes that the
Agency failed to prove by a preponderance of the evidence that Respondent Speaks
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played an active role in Complainant's demotion and resultant pay cut and that Speaks
is not liable as an aider and abettor for that unlawful employment action.?

Complainant's unlawful discharge is another matter. The evidence is undisputed
that Respondent Speaks, Susan Speaks, and Winegar made a joint decision to
discharge Complainant. Based on Sapp’s, Respondent Speaks’s participation in this
decision making process places him squarely in the frame as an aider and abettor.
See, e.g., In the Matter of Loyal Order of Moose, 13 BOLI 1, 11, 13-14 (1994) (When
female complainants were subjected to unwelcome sexual conduct by their employer’s
manager, the commissioner found that the manager aided and abetted the employer’s
unlawful practice and ordered financial remedy for each complainant against both the
manager and the employer).

DAMAGES — BACK PAY

A. Complainant is entitled to back pay.

The commissioner has the authority to fashion a remedy adequate to eliminate
the effects of unlawful employment practices. From the Wilderness, 30 BOLI 227, 290
(2009), appeal pending. The purpose of back pay awards in employment discrimination
cases is to compensate a complainant for the loss of wages and benefits the
complainant would have received but for the respondent’s unlawful employment
practices. Awards are calculated to make a complainant whole for injuries suffered as a
result of the discrimination. In the Matter of Trees, Inc., 28 BOLI 218, 251 (2007). A
complainant who seeks back pay is required to mitigate damages by using reasonable
diligence in finding other suitable employment. In the Matter of Rogue Valley Fire
Protection, 26 BOLI 172, 184 (2005). A respondent has the burden of proving that a
complainant failed to mitigate his or her damages. In the Matter of Wal-Mart Stores,
Inc., 24 BOLI 37, 65 (2003). To meet that burden, a respondent must prove that a
complainant failed to use reasonable care and diligence in seeking employment and
that jobs were available which, with reasonable diligence, the complainant could have
discovered and which the complainant was qualified.” Id.

While Complainant was assistant night manager, she was paid $10 per hour and
averaged $400 a week in tips. She was demoted to server and her pay cut to $8.40 per
hour, effective May 23, 2009. She was fired at the end of the day on June 1, 2009.
After she was fired, she did not begin looking for another job until on or about July 1,
2009. From July 1 until October 31, 2009, she actively sought employment. Due to her
pregnancy, she was unavailable for work from October 31 to December 29, 2009, when
her baby was born. After her baby was born, she did not look for work again until April
1, 2010. She was hired at her current job on or about April 15, 2010, and the Agency
does not seek back pay after that date.

% Had Winegar told Speaks that, in considering Complainant’s job status, he had concerns about her
pregnancy or that he had made a tentative decision to demote Complainant and cut her pay and wanted
Speaks’s approval for that decision, the result may have been different.
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Before computing Complainant's back pay, the forum addresses Respondents’
arguments regarding Complainant's entitlement to any back pay. First, Respondents
contends that the Agency's failure to offer Complainant's 2000 and 2010 tax returns as
evidence leads to an inference that her claim for back pay is excessive. The forum
disagrees. The Agency was under no obligation to offer Complainant's tax returns to
support of its claim for back pay, and its failure to do so, in the absence of a discovery
order, does not require the forum to draw any inference whatsoever. If Respondent
wanted Complainant's tax returns in the record, it could have sought them through
discovery, then moved for a discovery order that would have been granted, had the
Agency refused to provide them.

Respondent also disputed Complainant’s testimony that she averaged $400 per
week in tips. Respondent could have presented rebuttal testimony concerning
Complainant's average tips but did not do so. For example, Respondent could have
solicited testimony from the other servers who testified at hearing as to the amount of
tips they received. In the absence of any contravening evidence, the forum relies on
Complainant's credible, unrebutted testimony to determine her average tips.

Finally, Respondent argues that Complainant did not mitigate her damages.
Complainant credibly testified she looked for work between July 1 and October 31,
2009, and from April 1 through April 15, 2010. Although her testimony was not overly
specific as to specific jobs that she applied for, her testimony that she actively sought
work was not impeached. In rebuttal, Respondents offered no evidence of any other job
openings for which Complainant was qualified and did not apply.?’

B. Computation of back pay.

The Agency seeks back pay for three periods of time: (1) May 23-June 1, 2009,
computed at $1.60 per hour, the difference between $10 per hour, the amount
Complainant earned as assistant night manager, and $8.40 per hour, the amount she
earned after her demotion; (2) June 2 to October 31, 2009, computed at a wage rate of
$10 per hour and $400 per week in tips; and (3) April 1 through April 15, 2010,
computed at a wage rate of $10 per hour and $400 per week in tips.

May 23-June 1, 2009

Rather than speculate as to the number of hours Complainant might have
worked, had she not been demoted, the forum awards Complainant back pay at the rate

7 See, e.g., In the Matter of ARG Enterprises, Inc., 19 BOLI 116, 139 (2000) (When complainant had
been employed by respondent as a dishwasher and respondent proved, through the presence of
numerous help wanted ads and expert testimony, that complainant should have been able to find work as
a dishwasher within one week after his discharge, the forum limited complainant's back pay award to one
week's lost wages even though complainant remained unemployed for a longer period of time).
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of $1.60 per hour for the 27.75 hours?® she actually worked during this period of time.
27.75 hours multiplied by $1.60 equals $44.40.

June 2 to October 31, 2009

Complainant did not look for work for the first month after her discharge. Even
though her lack of initiative may have been largely due to the depression she felt after
being fired, her failure to look for work disqualifies her from a back pay award between
June 2 and June 30, 2009.%° However, she is entitled to an award for back pay and lost
tips for the period of time extending from July 1 to October 31, 2009. To compute
Complainant’'s back pay, the forum has averaged the number of hours she worked in
the eight weeks beginning March 28 and ending May 29, 2009 (31.6 hours), multiplied it
by the 17 weeks in the period of time extending from July 1 to October 31, 2009 (17
weeks x 31.6 hours = 537.2 hours), then multiplied that figure by $10 per hour (537.2
hours x $10 per hour = $5,372). To calculate Complainant’s lost tips, the forum has
multiplied the 17 weeks by $400, Complainant’'s average weekly tips (17 weeks x $400
= $6,800). In total, Complainant suffered a loss of back pay and tips of $12,172 from
July 1 to October 31, 20009.

April 1 through April 15, 2010

The Agency stakes its claim for a back pay award from April 1 through April 15,
2010, on the proposition that Complainant would have returned to work at the Grill, had
she remained employed, after taking 12 weeks of family leave under the Oregon Family
Leave Act (“OFLA").* The Agency’s claim fails for two reasons.

First, because it failed to prove that Complainant would have been entitled to
take OFLA leave. Under the OFLA, only “covered employers” are required to grant
family leave to employees. ORS 659A.153(1) defines “covered employers” as follows:

“The requirements of ORS 659A.150 to 659A.186 apply only to employers who
employ 25 or more persons in the State of Oregon for each working day during
each of 20 or more calendar workweeks in the year in which the leave is to be

8 See Findings of Fact ##32 & 39 — The Merits.

# See In the Matter of Loyal Order of Moose, 13 BOLI 1, 8, 13 (1994)(When complainant was
constructively discharged and did not actively seek work until a month later, and nine weeks later
removed herself from the job market when she began work as a volunteer caregiver, the commissioner
awarded back pay for the nine week period that complainant actively sought work); In the Matter of Russ
Berrie & Co., Inc., 9 BOLI 49, 66 (1990)(When a complainant excludes herself from the job market, other
than for the reason of accepting alternative employment, she fails to mitigate her loss for the period of
that exclusion. Thus, complainant was not awarded back pay during a period of maternity leave with a
subsequent employer that paid less than respondent or during a month when she did not seek
employment); In the Matter of Lee’s Cafe, 8 BOLI 1, 20-21 (1989)(When complainant did not seek
alternative employment for two months after she was discharged from respondents’ café, the
commissioner held that she was not entitled to back pay for that period because she voluntarily excluded
herself from the job market, thus failing to mitigate her damages).

% ORS 659A.150 through 659A.186.
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taken or in the year immediately preceding the year in which the leave is to be
taken.”

In its answer, Respondent CCI admitted that it employed “one or more employees” and
Respondent Speaks told Martindale, in a June 2, 2010, interview that CCl employed “15
or more persons” but there is evidence in the record to show that Respondent CCI
employed as many as 25 persons at any time. As the Agency has failed to show that
Complainant would have been entitled to take OFLA leave, its claim for back pay cannot
rest on that premise.

Second, because there is no evidence in the record that any other CCI
employees were allowed to take a continuous five month leave from work for any
reason, then return, or that CCI had a policy allowing such a leave.

EMOTIONAL DISTRESS/MENTAL SUFFERING DAMAGES

In determining an award for emotional and mental suffering, the forum considers
the type of discriminatory conduct, and the duration, frequency, and severity of the
conduct. It also considers the type and duration of the mental distress and the
vulnerability of the complainant. The actual amount depends on the facts presented by
each complainant. A complainant’s testimony, if believed, is sufficient to support a
claim for mental suffering damages. From the Wilderness, 30 BOLI 291-92 (2009),
appeal pending.

Because this case involves two separate discriminatory acts — Complainant’s
demotion/pay cut and her discharge -- and Respondent Gary Speaks is only liable for
the latter, the forum makes a separate award of damages for each act.

A. Complainant’'s demotion and pay cut.

Complainant was promoted to assistant night manager after working as a server
for three months. She was happy about her promotion and her pay raise to $10 per
hour, the highest hourly wage she has ever been paid. She continued to be "extremely
happy" about working in that job. While she worked as assistant night manager, she
was never counseled or disciplined about her work performance. In late April 2009, she
was also happy to learn she was pregnant. On May 22, 2009, Winegar told
Complainant that she was being demoted to her former position as a server and that her
pay was being cut to minimum wage because he didn’t feel she would be sufficiently
available to work because of her pregnancy. Her immediate reaction was to become
“very upset and cr[y].” She remained upset, and her demotion caused some "problems"
at home with Christopher Jones, her boyfriend, and their finances.*! As assistant night
manager, Complainant wore black pants and a black shirt. After her demotion, she had
to wear a red shirt like the Grill's other servers, which made her feel degraded, a feeling

8 Complainant testified that her pay cut also caused a $70 overdraw that caused her bank to decline to
provide a checking account to Complainant and Jones. Since Complainant only lost $44.40 in wages
between May 22 and June 1, the forum declines to blame Complainant's demotion for the bank's action.
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accentuated when long-time customers asked her why she was wearing a red shirt.
She was discharged nine days after her demotion. The forum notes that there is no
evidence in the record to show that the emotional and mental suffering Complainant
experienced as a direct result of her demotion and pay cut continued after her
discharge.

Based on these facts, the forum concludes that $20,000 is an appropriate
amount to compensate Complainant for the emotional and mental suffering she
experienced as a result of her demotion and pay cut.

B. Complainant’s discharge.

Complainant testified credibly and at length as to the emotional and mental
suffering she experienced as a result of her discharge and the forum bases its damage
award primarily on her testimony, summarized in detail below.

Complainant is an independent person who has always been employed and has
never had trouble finding a job. Being fired when she was pregnant, in her words, was
the "most degrading, unhappy time probably in a long-time time that I've ever had * * * It
went from a happy moment to an ‘Oh my God, what am | going to do, | have to get on
food stamps now, now I'm back on welfare * * *.”

She was "beyond upset" for a couple of months after she was fired and was
depressed and didn’t want to go anywhere. She went from being excited about being
pregnant to being depressed after she was fired and just wanted to be left alone. She
cried a lot and was nervous about how she would support her baby and herself.

During her subsequent job search, she believed no one would hire her because
she was obviously pregnant and found this degrading. At the time of hearing, she still
felt frustrated that she was fired instead of being able to keep her job until she went on
family leave. She thinks about her discharge frequently and it still bothers her.

Complainant felt “belittled” by her discharge. Complainant and Jones, who was
unemployed at the time, “bickered” a lot more after she was fired because of the
financial stress caused by the loss of her job and also because a baby was on the way.
She experienced stress because she and Jones were both unemployed and concerned
over the responsibility of having a child and how they would pay for the expenses
associated with having a child.

Complainant considered, but did not seek counseling for her depression after she
was fired because she had no money to pay for counseling services. Complainant and
Jones talked about going to “couples counseling” after Complainant was fired but did
not go because Jones did not want to go and they had no money to pay for counseling
services.
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To make ends meet, Complainant had to apply for food stamps after she was
fired. This made her feel embarrassed and degraded. She also had to get financial
help from her mother to pay for baby-related expenses.

Respondent argues that Complainant’s emotional and mental suffering damages
should be severely limited because she did not seek medical attention or psychological
counseling. The forum has addressed this issue before and held that the lack of
medical consultation of the failure to seek counseling goes to the severity of mental
suffering, not necessarily to its existence. In the Matter of Katari, Inc., 16 BOLI 149, 161
(1997), affirmed without opinion, Katari, Inc. v. Bureau of Labor and Industries, 154 Or
App 192, 957 P2d 1231, rev den, 327 Or 583 (1998). See also In the Matter of Portland
General Electric Company, 7 BOLI 253, 272 (1988), affirmed, Portland General Electric
Company v. Bureau of Labor and Industries, 116 Or App 606, 842 P2d 419 (1992);
affirmed, 317 Or 606, 859 P2d 1143 (1993).

Based on these facts, the forum concludes that $120,000 is an appropriate
amount to compensate Complainant for the emotional and mental suffering she
experienced as a result of her discharge.

MANDATORY TRAINING ON RECOGNIZING AND PREVENTING DISCRIMINATION IN
THE WORKPLACE BASED ON SEX/PREGNANCY

The Agency requests that “Respondents and any employees they currently
employ required to attend training on recognizing and preventing discrimination in the
workplace based on protected class." The Commissioner of BOLI is authorized to issue
an appropriate cease and desist order reasonably calculated to eliminate the effects of
any unlawful practice found. ORS 659A.850(4). Among other things, that may include
requiring the respondent to:

“(a) Perform an act or series of acts designated in the order that are reasonably
calculated to:

“(A) Carry out the purposes of this chapter;

“(B) Eliminate the effects of the unlawful practice that the respondent is found to
have engaged in, including but not limited to paying an award of actual damages
suffered by the complainant and complying with injunctive or other equitable
relief; and

“(C) Protect the rights of the complainant and other persons similarly situated[.]”

Requiring Respondents to undergo training specifically tailored to prevent future similar
unlawful practices, as the Agency seeks, falls within authority granted to the
Commissioner in ORS 659A.850(4). However, since the unlawful employment practices
only relate to the protected class of sex/pregnancy, requiring training related to all
protected classes cuts an overly broad swath. Consequently, the forum has tailored the
required training to Complainant’s protected class.
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ORDER

A. NOW, THEREFORE, as authorized by ORS 659A.850(2) and ORS
659A.850(4), and to eliminate the effects of Respondent Cyber Center, Inc.’s violations
of ORS 659A.030(1)(b), and as payment of the damages awarded, the Commissioner of
the Bureau of Labor and Industries hereby orders Cyber Center, Inc. to deliver to the
Fiscal Services Office of the Bureau of Labor and Industries, 1045 State Office Building,
800 NE Oregon Street, Portland, Oregon 97232-2180, a certified check payable to the
Bureau of Labor and Industries in trust for Complainant Amanda Glover in the
amount of:

1) FORTY FOUR DOLLARS AND FORTY CENTS ($44.40), less lawful
deductions, representing wages lost by Amanda Glover between May 23 and June 1,
2009, as a result of Respondent Cyber Center, Inc.’s unlawful employment practice
found herein; plus,

2) TWENTY THOUSAND DOLLARS  ($20,000.00), representing
compensatory damages for emotional and mental suffering Amanda Glover
experienced as a result of Respondent Cyber Center, Inc.’s unlawful employment
practice of demoting her and cutting her pay; plus,

3) Interest at the legal rate on the sum of TWENTY THOUSAND FORTY
FOUR DOLLARS AND FORTY CENTS ($20,044.40) until paid.

B. NOW, THEREFORE, as authorized by ORS 659A.850(2) and ORS
659A.850(4), and to eliminate the effects of Respondent Cyber Center, Inc.’s violations
of ORS 659A.030(1)(a) and Respondent Gary Speaks’'s violation of ORS
659A.030(1)(g), and as payment of the damages awarded, the Commissioner of the
Bureau of Labor and Industries hereby orders Cyber Center, Inc. and Gary Speaks to
deliver to the Fiscal Services Office of the Bureau of Labor and Industries, 1045 State
Office Building, 800 NE Oregon Street, Portland, Oregon 97232-2180, a certified check
payable to the Bureau of Labor and Industries in trust for Complainant Amanda
Glover in the amount of:

1) TWELVE THOUSAND ONE HUNDRED AND SEVENTY TWO DOLLARS
($12,172.00), less lawful deductions, representing wages and tips lost by Amanda
Glover between July 1 and October 31, 2009, as a result of Respondent Cyber Center,
Inc.’s and Respondent Gary Speaks’s unlawful employment practices found herein;
plus,

2) ONE HUNDRED TWENTY THOUSAND DOLLARS ($120,000.00),
representing compensatory damages for emotional and mental suffering Amanda
Glover experienced as a result of Respondent Cyber Center, Inc.’s and Respondent
Gary Speaks’s unlawful employment practices found herein; plus,

3) Interest at the legal rate on the sum of $132,172.00 from the date of the
Final Order until Respondents comply herein.
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C. NOW, THEREFORE, as authorized by ORS 659A.850(2) and ORS
659A.850(4), and to eliminate the effects of Respondent Cyber Center, Inc.’s violations
of ORS 659A.030(1)(a) & (b) and Respondent Gary Speaks’s violation of ORS
659A.030(1)(g), the Commissioner of the Bureau of Labor and Industries hereby orders
and Cyber Center, Inc. to require its current employees, if any, including Gary Speaks,
to attend training on recognizing and preventing discrimination in the workplace based
on sex/pregnancy. Such training may be provided by the Bureau of Labor and
Industries Technical Assistance for Employees unit or another trainer agreeable to the
Agency.

In the Matter of

SUSAN C. STEVES
Case No. 75-11

Final Order of Commissioner Brad Avakian

Issued April 30, 2012

SYNOPSIS

Respondent employed Claimant as her assistant from March 5, 2009, through May 26,
2010, during which time Claimant worked 1,143 hours. In the absence of an agreed
wage rate, Claimant was entitled to be paid Oregon's statutory minimum wage of $8.40
per hour for all hours worked. Claimant earned $9,601.20 and was only paid $2,000,
leaving $7,601.20 in unpaid due and owing wages. Respondent's failure to pay
Claimant was willful and Respondent was ordered to pay $2,016.00 in penalty wages.
Respondent was ordered to pay an additional $2,016.00 as a civil penalty based on her
failure to pay the minimum wage for all hours worked. ORS 652.140(2), ORS 652.150;
ORS 653.055.

The above-entitled case came on regularly for hearing before Alan McCullough,
designated as Administrative Law Judge (“ALJ”) by Brad Avakian, Commissioner of the
Bureau of Labor and Industries for the State of Oregon. The hearing was held on
February 23-24, 2012, at the DeArmond Room of Deschutes County’s offices, located
at 1300 N.W. Wall Street, Bend, Oregon.

The Bureau of Labor and Industries (“BOLI” or “the Agency”) was represented by

case presenter Chet Nakada, an employee of the Agency. Wage claimant Kristene
Crawford (“Claimant”) was present throughout the hearing and was not represented by
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counsel. Respondent Susan C. Steves represented herself and was present throughout
the hearing.

The Agency called the following witnesses: Claimant; BOLI Wage and Hour
Division compliance specialist Bernadette Yap-Sam (telephonic); and Cheryl Bruns
(telephonic), a former client of Respondent.

Respondent called herself as a witness.
The forum received into evidence:

a) Administrative exhibits X-1 through X-9 (submitted or generated prior to
hearing); and X-11 through X-13 (ALJ interim orders issued after the hearing). Exhibit
X-10, consisting of Respondent's case summary submitted at the time set for hearing,
was not received into evidence.

b) Agency exhibits A-1 through A-11 (submitted prior to hearing), A-12, A-13,
and A-15 (submitted at hearing);

c) Respondents’ exhibits R-1 and R-2 (submitted at hearing); and

d) Exhibits ALJ-1 and ALJ-2, consisting of documents requested by the ALJ
after the hearing.

Having fully considered the entire record in this matter, |, Brad Avakian,
Commissioner of the Bureau of Labor and Industries, hereby make the following
Findings of Fact (Procedural and on the Merits), Ultimate Findings of Fact, Conclusions
of Law, Opinion, and Order.

FINDINGS OF FACT — PROCEDURAL

1) On or about October 13, 2000, Claimant filed a wage claim with the
Agency alleging that Respondent had employed her and failed to pay wages earned
and due to her. At the same time, Claimant assigned to the Commissioner of the
Bureau of Labor and Industries, in trust for himself, all wages due from Respondent.
Earlier, Claimant filed a wage claim form with the Agency that she signed on August 25,
2010.

2) On February 15, 2011, the Agency issued Order of Determination No. 10-
2591 based on the wage claim filed by Claimant and the Agency’s investigation. In
pertinent part, the Order alleged that:

e Respondents employed Claimant from March 5, 2009, through May 26, 2010 (the
“wage claim period”), and was required to pay Claimant no less than $8.40 per
hour for each hour worked;

e Claimant worked 1,114.49 hours;

e Respondent only paid Claimant $2,000.00, leaving a balance due and owing of
$7,361.72 in unpaid wages, plus interest thereon at the legal rate per annum
from July 1, 2010, until paid;
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e Respondent willfully failed to pay these wages and owes Claimant $2,016.00 in
penalty wages, with interest thereon at the legal rate per annum from August 1,
2010, until paid.

e Respondent owes Claimant $2,016.00 in civil penalties based on Respondent’s
failure to pay Claimant at the minimum wage for all hours worked.

3) On May 31, 2010, Respondent filed an answer and request for hearing in
which she denied employing Claimant for 1,114.49 hours during the wage claim period,
further denied that Claimant was ever her employee, and alleged that Claimant
volunteered in her office because Respondent represented Claimant's boyfriend in a
contested custody modification proceeding without charging him.

4) On August 12, 2011, the Hearings Unit issued a Notice of Hearing to
Respondent, the Agency, and Claimant setting the time and place of hearing for 9:00
a.m. on February 23, 2012, at the Offices of Deschutes County, located in Bend,
Oregon. The Notice of Hearing included a copy of the Notice of Intent to Assess Civil
Penalties, a document entitled “Summary of Contested Case Rights and Procedures”
containing the information required by ORS 183.413, a document entitled
“Servicemembers Civil Relief Act (SCRA) Notification, a multi-language notice
explaining the significance of the Notice of Hearing, and a copy of the forum’s contested
case hearings rules, OAR 839-050-000 to 839-050-0445.

5) On November 28, 2011, the ALJ ordered the Agency and Respondent
each to submit a case summary including: lists of all persons to be called as witnesses;
identification and copies of all documents to be offered into evidence; and a brief
statement of the elements of the claim, a statement of any agreed or stipulated facts,
and any wage and penalty calculations (for the Agency only). The ALJ ordered the
participants to submit case summaries by February 10, 2012, and notified them of the
possible sanctions for failure to comply with the case summary order.

6) The Agency filed a case summary on February 10, 2012.

7) On February 16, 2012, Dirk D. Sharp, attorney at law, faxed a notice of
representation to the forum stating that Respondent had retained him to represent her.
At the same time, Sharp filed a motion for postponement based on the following
grounds:

“Additional investigation is necessary on behalf of Respondent.
“Witnesses need to be informed of the hearing.

“Witnesses need to be interviewed.

P 0P

“MS. Steves has undergone emergency oral surgery in the last week and is
scheduled for additional treatment next week.

5. “Due to the above medical treatments MS. Steves experiences severe pain
upon speaking.
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6. The foregoing would impede and prevent adequate representation of MS.
Steves.”

On Friday, February 17, the ALJ telephoned Sharp and told him that he would need to
provide a letter from Respondent’s dentist confirming Respondent's medical status
before the ALJ would rule on Respondent’s motion for postponement. The ALJ also
informed Sharp that, once Sharp provided a note from the dentist, he would call the
Agency case presenter to see if the Agency had any objection to a postponement.
Later that day, Sharp telephoned the ALJ, said that the dentist’s office was not open,
and asked that the ALJ grant the postponement without a note from Respondent’s
dentist. About 10 minutes later, the ALJ conducted a prehearing conference with Sharp
and the Agency case presenter to discuss Respondent’s motion for postponement. The
Agency case presenter objected to a postponement on the grounds that the Agency
was prepared for hearing. Sharp reiterated that Respondent might not be unable to
participate in the hearing, depending on her medical condition the following week. The
ALJ denied Respondent's motion for postponement based on the absence of any
medical evidence other than Sharp's statement to support it, but said that he would
reconsider Respondent's motion if Respondent filed a statement from her dentist that
established Respondent was medically unable to participate in the hearing. At 9:25
a.m. on February 21, the ALJ telephoned Sharp to inform him that the Hearings Unit
had received nothing from the dentist's office. In response, Sharp said he would no
longer be representing Respondent at the hearing and was withdrawing as her counsel.
Sharp added that Respondent would attend the hearing. Sharp faxed a letter of
withdrawal of representation to the ALJ later that day.

8) At the start of hearing, the ALJ verbally informed the participants of the
issues to be addressed, the matters to be proved, and the procedures governing the
conduct of the hearing.

9) Respondent did not file a case summary prior to the time set for hearing,
but brought her case summary to the hearing. The Agency objected to Respondent's
case summary on the grounds that it was untimely filed. In response to the ALJ's query,
Respondent stated that she did not file a case summary earlier because the ALJ's
interim order requiring case summaries had been misfiled at her office. The ALJ
sustained the Agency's objection on the grounds that Respondent failed to offer a
satisfactory reason for having failed to timely file her case summary and that excluding it
would not violate that ALJ's duty to conduct a full and fair inquiry under ORS
183.415(10).

10)  On her case summary, Respondent listed Dirk Sharp as a witness. Based
on the Agency’s objection and Respondent's failure to timely file a case summary, the
ALJ did not allow Sharp to testify but did allow Respondent to make an oral offer of
proof regarding what Sharp’s testimony would have been, had he been allowed to
testify.

11) On February 28, 2012, the ALJ re-opened the record on his own motion to
obtain a copy of Claimant's original 2009-2010 nail salon appointment books for
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inspection. Claimant sent her original books directly to the ALJ, who received it on
March 5, 2012. After inspecting the books, the ALJ copied two pages that appeared to
contain inconsistencies with the Claimant’s 2009-2010 calendars received at hearing as
Exhibits A-8 and A-9, and marked and received them into the record as Exhibits ALJ-1
and ALJ-2. Copies were provided to both participants and the original books mailed
back to the Claimant, with instructions to Claimant to retain them until such time as this
case is completely resolved and all appeal rights have expired. The record closed on
March 29, 2012.

12) The ALJ issued a proposed order on April 11, 2012, that notified the
participants they were entitled to file exceptions to the proposed order within ten days of
its issuance. No exceptions were filed.

FINDINGS OF FACT — THE MERITS

1) At all times during the wage claim period, Respondent was an Oregon
attorney with an office in Bend, Oregon, that she shared with Dirk Sharp, another
attorney, and operated a for-profit business. As part of her general practice, she did pro
bono* work for military veterans.

2) At all times during the wage claim period, Claimant worked as a nalil
technician at Image Salon in Bend, Oregon, where she leased her own work station and
worked as an independent contractor. Claimant did not work at the nail salon on
Mondays and Wednesdays.

3) Respondent and Claimant met at Images Salon, where Respondent went
every couple of weeks to have her nails done, and they became friends. Claimant
learned that Respondent was an attorney and did pro bono work for military veterans.
Claimant’s live-in boyfriend, David Sutterfield, is a military veteran who needed legal
assistance in his child custody case. Claimant told Respondent about Sutterfield’s
situation and Respondent agreed to take Sutterfield's case on a pro bono basis.

4) In 2009, Respondent performed a substantial amount of pro bono legal
work on Sutterfield’s behalf, including several all day court appearances. Her first
consultation with Sutterfield was on February 20, 2009. Claimant assisted Respondent
in some of her work on Sutterfield’s behalf.

5) On one of Respondent's visits to Claimant's nail salon, Respondent told
Claimant that she had been having trouble collecting debts from some of her clients.
Claimant told Respondent that she had a background in collections and could assist
Respondent.

6) On March 5, 2009, Claimant began performing work for Respondent at
Respondent’s office. Claimant continued to perform work for Respondent until May 26,

! Respondent testified that “pro bono" means “providing legal services for free -- no charge."
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2010, working primarily on Mondays and Wednesdays, but also working some other
days, including weekends and evenings. During this time, Claimant acted as
Respondent’'s personal assistant. Besides collections, Claimant also performed
reception work, filed documents for Respondent in her office, and delivered documents
to the court and to other attorneys.

7) Respondent told Claimant to keep track of all the hours she worked on a
calendar so that Respondent would be able to pay her for the time Claimant had
worked, plus a bonus for her collections. Respondent and Claimant did not agree on a
specific wage rate.

8) During her employment with Respondent, Claimant maintained a
contemporaneous record of the hours she worked each day on a calendar, noting that
times she started and stopped work each day.

9) Respondent did not keep a record of the hours that Claimant worked.

10) In 2009, Respondent had not filed tax returns for the prior four years.
When Claimant learned this, she told Respondent that she had done her own taxes and
could do Respondent’s. With Respondent’s acquiescence, Claimant organized
Respondent’s financial records for the previous four years and prepared tax returns for
those years, a job she started doing on September 29, 2009. On March 1, 2010,
Respondent signed a “POWER OF ATTORNEY FOR REPRESENTATION” form that
authorized Claimant to “receive [Respondent’s] confidential tax information and/or
represent [Respondent] before the Oregon Department Revenue for all tax matters.”
Claimant subsequently spoke with Department of Revenue representatives a number of
times on Respondent’s behalf.

11) Between March 5, 2009, and May 26, 2010, Respondent and Claimant
exchanged approximately 604 phone calls that Claimant made or received on her cell
phone. A number of those calls were made on days that Claimant did not claim to have
worked on her calendar of hours submitted to the Agency.

12) Claimant worked a total of 1,143 hours for Respondent, broken down as
follows:

Month & Year Hours Worked
March 2009 66.5
April 2009 56.75%
May 2009 53.75
June 2009 76.75

% The forum has not included hours Claimant noted on her calendar for April 8 and April 17 because her
notes indicated she performed work related to “Jeff,” an individual whom Respondent credibly testified
was never her client.
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July 2009 60.00
August 2009 76.00
September 2009 103.5
October 2009 54.5
November 2009 85.5
December 2009 75.25
January 2010 86.5
February 2010 87.5
March 2010 106.5
April 2010 100.75
May 2010 53.25

13) Respondent paid Claimant approximately $2,000.00 in cash for her work.

14)  On one occasion between August 2009 and May 26, 2010, Respondent
introduced Claimant to Cheryl Bruns, one of her clients, with the following words: “This
is my assistant Kristy.” When Bruns called Respondent’s office, Claimant usually
answered the phone. One day Respondent called Bruns and told Bruns that Claimant
“was no longer working for her and that [Respondent] was going to have a new
assistant.”

15) Claimant quit on May 26, 2010, because Respondent would not pay her.

16) In July 2010, Respondent contacted the Bend Police Department and
reported that Claimant had a $250 check in her possession made out Respondent's
name. Respondent told an officer from the Bend Police Department that she “used to
have an assistant in her legal office named Kristene Crawford. * * * Crawford began
asking for advances of pay, and it got to the point that Steves told Crawford she could
no longer giver [sic] advances."

17)  Oregon’s statutory minimum wage in 2009 and 2010 was $8.40 per hour.
18) Claimant filed two wage claim forms with BOLI's Wage and Hour Division,
in response to Yap-Sam’s request to Claimant to provide additional information that was

not provided on her first wage claim form.

19) On November 22, 2010, the Agency mailed a document entitled “Notice of
Wage Claim” to Respondent that stated:

“You are hereby notified that KRISTENE MARIE CRAWFORD has filed a
wage claim with the Bureau of Labor and Industries alleging:
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“Unpaid wages of $9,391.90 at the rate of $8.40 per hour from March 4,
2009 to May 26, 2010.

"IF THE CLAIM IS CORRECT, you are required to IMMEDIATELY make a
negotiable check or money order payable to the claimant for the amount of
wages claimed, less deductions required by law, and send it to the Bureau
of Labor and Industries at the above address.

“IF YOU DISPUTE THE CLAIM, complete the enclosed ‘Employer
Response’ form and return it together with the documentation which
supports your position, as well as payment of any amount which you
concede is owed the claimant to the BUREAU OF LABOR AND
INDUSTRIES within ten (10) days of the date of this Notice.

“If your response to the claim is not received on or before December 7,
2010, the Bureau may initiate action to collect these wages in addition to
penalty wages, plus costs and attorney fees.”

20) Respondent has not paid any money to Claimant since Claimant’s last day
of work and owes Claimant $7,601.20 in unpaid, due and owing wages.

21) Penalty wages are computed as follows for Claimant, in accordance with
ORS 652.150: $8.40 per hour x 8 hours x 30 days = $2,016.00.

22) ORS 653.055 civil penalties are computed as follows for Claimant: in
accordance with ORS 652.150 and ORS 653.055: $8.40 per hour x 8 hours x 30 days =
$2,016.00.

CREDIBILITY FINDINGS

23) Bernadette Yap-Sam and Cheryl Bruns were credible witnesses and the
forum has credited their testimony in its entirety.

24)  Claimant was a credible witness as to the number of hours she worked
and the duties she performed. The forum has believed her testimony on those issues
whenever it conflicted with Respondent’s testimony.

25) Respondent’'s testimony concerning the number of hours worked by
Claimant and as to Claimant’s “volunteer” status was not credible.

ULTIMATE FINDINGS OF FACT
1) At all times during the wage claim period, Respondent was an Oregon
attorney who maintained an office in Bend, Oregon, and employed Claimant.

2) Claimant worked as Respondent’s assistant between March 5, 2009, and
May 26, 2010. She filed documents, did collections and reception work, delivered
documents to the court and to other attorneys, and prepared and filed Respondent’s
back returns. She quit on May 26, 2010.
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3) Claimant worked a total of 1,143 hours for Respondent, earning
$9,601.20, and has only been paid $2,000.00. Respondent owes Claimant $7,601.20 in
unpaid, due and owing wages.

4) Penalty wages are computed as follows for Claimant, in accordance with
ORS 652.150: $8.40 per hour x 8 hours x 30 days = $2,016.00.

5) ORS 653.055 civil penalties are computed as follows for Claimant: in
accordance with ORS 652.150 and ORS 653.055: $8.40 per hour x 8 hours x 30 days =
$2,016.00.

CONCLUSIONS OF LAW

1) At all times material herein, Respondent was an Oregon employer who
suffered or permitted Claimant to work in Oregon and Claimant was Respondent’s
employee, subject to the provisions of ORS 652.110 to 652.200, ORS 652.310 to
652.405, and ORS 653.010 to 653.055.

2) The Commissioner of the Bureau of Labor and Industries has jurisdiction
over the subject matter and Respondent herein. ORS 652.310 to 652.405.

3) Respondent violated ORS 652.140(2) by failing to pay to Claimant all
wages earned and unpaid not later than five days after May 26, 2010, excluding
Saturdays, Sundays and holidays. Respondent owes Claimant $7,601.20 in unpaid,
due, and owing wages.

4) Respondent willfully failed to pay Claimant all wages due and owing and
owes $2,016.00 in penalty wages to Claimant. ORS 652.150.

5) Respondent paid Claimant less than the wages to which he was entitled
under ORS 653.010 to 653.261 by failing to pay her Oregon’s statutory minimum wage
for all hours worked and is liable to pay $2,016.00 in civil penalties to Claimant. ORS
653.055(1)(b).

6) Under the facts and circumstances of this record, and according to the
applicable law, the Commissioner of the Bureau of Labor and Industries has the
authority to order Respondent Susan C. Steves to pay Claimant her earned, unpaid,
due and payable wages, ORS 652.150 penalty wages, and ORS 653.055 civil penalties,
plus interest, on all sums until paid. ORS 652.332.

OPINION
CLAIMANT'S WAGE CLAIM

To establish Claimant's wage claim, the Agency must prove the following
elements by a preponderance of the evidence: 1) Respondent employed Claimant; 2)
The pay rate upon which Respondent and Claimant agreed, if other than the minimum
wage; 3) The amount and extent of work Claimant performed for Respondent; and 4)
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Claimant performed work for which she was not properly compensated. In the Matter of
Letty Lee Sesher, 31 BOLI 255, 261 (2011).

RESPONDENT EMPLOYED CLAIMANT

Respondent claims she that never employed Claimant and Claimant volunteered
all her work for Respondent to repay Respondent for pro bono work that Respondent
performed for Claimant's boyfriend, a military veteran. Respondent testified that she
valued this work at $35,000+, based on Respondent's standard fee of $195 an hour.
Respondent also alleges that Claimant cannot, as a matter of law, be her employee
because there was no agreed rate of pay. The forum rejects both defenses for reasons
stated below.

First, as Respondent testified, pro bono work means work performed without the
expectation of compensation. Respondent’s claim that she performed $35,000+ of pro
bono work for Claimant’'s boyfriend and accepted 15 months of volunteer work by
Claimant based on Claimant’s gratitude for that work is a non-sequitur.

Second, there is credible evidence in the record that Respondent told two
persons — Cheryl Bruns and a Bend police officer -- that Claimant was her assistant.

Third, Oregon law imposes specific conditions on the circumstances in an
employment setting in which a person can be considered a volunteer. ORS 653.010(2)
provides:

“Employ’ includes to suffer or permit to work but does not include voluntary or
donated services performed for no compensation or without expectation or
contemplation of compensation as the adequate consideration for the services
performed for a public employer referred to in subsection (3) of this section, or a
religious, charitable, educational, public service or similar nonprofit corporation,
organization or institution for community service, religious or humanitarian
reasons or for services performed by general or public assistance recipients as
part of any work training program administered under the state or federal
assistance laws.”

Respondent is a private attorney operating a for-profit business who fits in none of these
categories. Consequently, Claimant could not work for her as a volunteer as a matter of
law.®

% see also In the Matter of Graciela Vargas, 16 BOLI 246, 259 (1998)(the forum held that claimant did not perform
work for respondent as a volunteer when claimant did not provide respondent with voluntary or donated services
performed for no compensation or without expectation or contemplation of compensation and respondent ran a for-
profit restaurant; was not a public employer or religious, charitable, educational, public service or similar nonprofit
corporation, organization or institution for community service; and acknowledged actually paying claimant for some
work); In the Matter of Arabian Riding and Recreation Corp., 16 BOI 79, 92 (1997)(minors were employees, not
volunteers, when there was no evidence or attempt to show that respondent was a public employer or a religious,
charitable, or educational institution as described or was involved in a federal or state public assistance program).
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Fourth, Claimant credibly testified that Respondent paid her approximately
$2,000.00 in cash during the wage claim period. Respondent’s claim that she gave this
amount of money to Claimant whenever she needed money because they were
“friends” requires a stretch of the imagination the forum is unwilling to make.

Fifth, although Respondent and Claimant may have been friends before the
wage claim was filed, the approximate 604 phone calls between Respondent and
Claimant during the wage claim period support an inference that the relationship
between Respondent and Claimant was something other than just a friendship.

Finally, although ORS 653.010 does not include an express definition of
“employee,” by contextual implication and for purposes of chapter 653, a person is an
"employee" of another if that other “employs,” i.e., “suffer[s] or permit[s]" the person to
work. In the Matter of Rodrigo Ayala Ochoa, revised final order on reconsideration, 25
BOLI 12, 38 (2003), affirmed without opinion, Ochoa v. Bureau of Labor and Industries,
196 Or App 639, 103 P3d 1212 (2004). When an employer suffers or permits a person
to work, as in this case, the fact that the person is not paid or there is no agreement to
pay the worker a fixed rate does not take her out of the definition of “employee” when a
minimum wage law requires she be paid the minimum wage. In the Matter of LaVerne
Springer, 15 BOLI 47, 67 (1996).

Based on all of the above, the forum concludes that the Agency has met its
burden of proving that Respondent employed Claimant.

CLAIMANT WAS ENTITLED To BE PAID OREGON’S MINIMUM WAGE

Testimony by both Respondent and Claimant concerning the specific
circumstances under which Claimant began working for Respondent and their pay
arrangement was sparse and murky. However, it is undisputed that there was no
agreement that Claimant would be paid a specific wage. Claimant testified she
expected to be paid a commission on the collections she successfully performed for
Respondent, and Respondent points to this as evidence that Claimant was not entitled
to an hourly rate. This argument fails. When there is no agreed upon rate of pay, an
employer is required to pay at least the statutory minimum wage. In the Matter of Jo-El,
Inc., 22 BOLI 1, 7 (2001). Since Respondent and Claimant did not agree to a specific
rate of pay, Claimant was entitled to be paid $8.40 per hour, Oregon's statutory
minimum wage in 2009 and 2010.

AMOUNT AND EXTENT OF WORK CLAIMANT PERFORMED FOR RESPONDENT

When the employer produces no records of the hours that a wage claimant
worked, the forum may rely on evidence produced by the agency from which “a just and
reasonable inference may be drawn.” In the Matter of Letty Lee Sesher, 31 BOLI 255,
262 (2011). See also In the Matter of Mark A. Frizzell, 31 BOLI 178, 204 (2011). A
claimant’s credible testimony may be sufficient evidence to show the amount of hours
worked by the claimant. 1d. In this case, Claimant's testimony, supported by her
contemporaneously maintained calendar and cell phone records, is the only evidence of
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the hours that Claimant worked, as Respondent testified that she did not keep records
of Claimant's hours.* OAR 839-020-0040 sets out general parameters for how work
hours are to be calculated. In pertinent part, it states:

“(2) Work requested or required is considered work time. Work not requested, but
suffered or permitted is considered work time.

“(3) Work performed for the employer but away from the employer's premises or
job site is considered work time. If the employer knows or has reason to believe
that work is being performed, the time spent must be counted as hours worked.

“(4) It is the duty of the employer to exercise control and see that the work is not
performed if it does not want the work to be performed. The mere promulgation
of a policy against such work is not enough.”

Claimant credibly testified as to the hours she recorded in her 2009 and 2010 calendars
as having worked for Respondent and testified as to her specific recollection of the
duties she performed on a number of different days. Her testimony supports a
conclusion that her recorded hours reflect work performed at Respondent’s request of
acquiescence. Although Respondent testified generally that Claimant did not work the
hours she claimed, the only significant dispute over what Claimant did on a particular
day concerned July 20, 2009, a date Claimant said she drove Respondent to Salem to
the Supreme Court, and Respondent testified that Claimant drove Respondent to the
Court of Appeals, then went on a shopping trip to Portland while Respondent presented
her case to the Court. As Claimant only claimed one hour of work on that day, from 6-7
p.m., this disagreement is immaterial to the forum's determination concerning the
number of hours Claimant worked.

In conclusion, the forum relies on Claimant's credible testimony and
contemporaneous record of hours worked establish the number of hours she worked for
Respondent. That total is 1,143 hours, as detailed in Finding of Fact # 12 -- The Merits.

CLAIMANT PERFORMED WORK FOR WHICH SHE WAS NOT PROPERLY
COMPENSATED

Claimant credibly testified that she was paid approximately $2,000.00 in cash.
Respondent kept no receipts or other record of the payments she made to Claimant, but
acknowledged she gave Claimant cash upon request. Lacking any other evidence of
the amount paid by Respondent to Claimant, the forum relies on Claimant's credible
testimony to conclude that she was paid $2,000.00 for her work. In contrast, she
earned $9,601.20, leaving a balance due and owing of $7,601.20. Although this
amount exceeds the amount of unpaid wages sought in the Order of Determination, the
commissioner has the authority to award monetary damages, including penalty wages
that exceed those sought in the Order of Determination when they are awarded as

4 Specifically, Respondent testified that she did not keep records because she did not believe that
Claimant was an employee.
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compensation for statutory wage violations alleged in the charging document. See,
e.g., In the Matter of Letty Lee Sesher, 31 BOLI 255, 263 (2011); In the Matter of
Petworks LLC, 30 BOLI 35, 44 (2008). The commissioner exercises that authority in
this case.

CLAIMANT Is OWED PENALTY WAGES

An employer is liable for penalty wages when it willfully fails to pay any wages or
compensation of any employee whose employment ceases. Willfulness does not imply
or require blame, malice, perversion, or moral delinquency, but only requires that that
which is done or omitted is intentionally done with knowledge of what is being done and
that the actor or omittor be a free agent. See, e.g., In the Matter of Computer Products
Unlimited, Inc., 31 BOLI 209, 225 (2011).

In this case, Respondent knew that Claimant was performing work on
Respondent’s behalf and chose not to pay her all wages due and owing on the basis of
her belief that Claimant was a volunteer and not entitled to any wages. An employer
acts “willfully” when it knows what it is doing, intends to do what it is doing, and is a free
agent. In the Matter of Pavel Bulubenchi, 29 BOLI 222, 227 (2007). There is no
evidence that Respondent intended to pay Claimant an amount other than the amount
Claimant was actually paid or that Respondent was not acting as a free agent in
choosing not to pay Claimant the rest of her wages. The forum further notes that
Respondent’s failure to apprehend the correct application of the law and her actions
based on this incorrect application do not exempt her from a determination that she
willfully failed to pay wages earned and due. See In the Matter of Scott Miller, 23 BOLI
243, 262 (2002).

ORS 652.150(1) and (2) provide, in pertinent part:

“(1) Except as provided in subsections (2) and (3) of this section, if an
employer willfully fails to pay any wages or compensation of any employee
whose employment ceases, as provided in ORS 652.140 * * *, then, as a penalty
for the nonpayment, the wages or compensation of the employee shall continue
from the due date thereof at the same hourly rate for eight hours per day until
paid or until action therefor is commenced.

“(2) If the employee or a person on behalf of the employee sends a written
notice of nonpayment, the penalty may not exceed 100 percent of the
employee’s unpaid wages or compensation unless the employer fails to pay the
full amount of the employee’s unpaid wages or compensation within 12 days
after receiving the written notice. If the employee or a person on behalf of the
employee fails to send the written notice, the penalty may not exceed 100
percent of the employee’s unpaid wages or compensation. * * *”

The Agency provided documentary and testimonial evidence that its investigative staff
made the written demand for Claimant’s wages contemplated in ORS 652.150(2) after
Claimant filed her wage claim. The Agency's Order of Determination, issued on
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February 15, 2011, repeated the demand.® Respondent failed to pay the full amount of
Claimant’s unpaid wages within 12 days after receiving the written notice and has still
not paid them. Consequently, the forum assesses penalty wages at the maximum rate
set out in ORS 652.150(1) (hourly rate x eight hours per day x 30 days = penalty
wages). Using this formula, penalty wages for Claimant equal $2,016.00.

CLAIMANT Is OWED CiviL PENALTIES UNDER ORS 653.055

The Agency also seeks civil penalties of $2,016.00 under ORS 653.055(1)(b).
That statute provides that an employer who pays an employee less than the applicable
minimum wage is liable to the employee for civil penalties that are computed in the
same manner as penalty wages under ORS 652.150. Cornier v. Paul Tulacz, DVM PC,
176 Or App 245 (2001). A per se violation occurs when an employee’s wage rate is the
minimum wage, the employee is not paid all wages earned, due, and owing under ORS
652.140(1) or 652.140(2), and no statutory exception applies. In the Matter of Allen
Belcher, 31 BOLI 1, 10 (2009). Claimant’'s wage rate was the minimum wage. She was
not paid all wages earned, due, and owing after she quit, and there is no applicable
statutory exception. Consequently, Claimant is entitled to an ORS 653.055 civil penalty
in the amount of $2,016.00.

ORDER

NOW, THEREFORE, as authorized by ORS 652.140(1), ORS 652.150, ORS
653.055, and ORS 652.332, and as payment of the unpaid wages, penalty wages, and
civil penalties, the Commissioner of the Bureau of Labor and Industries hereby orders
Respondent Susan C. Steves to deliver to the Fiscal Services Office of the Bureau of
Labor and Industries, 1045 State Office Building, 800 NE Oregon Street, Portland,
Oregon 97232-2180, the following:

(1) A certified check payable to the Bureau of Labor and Industries in trust for
Claimant in the amount of ELEVEN THOUSAND SIX HUNDRED AND THIRTY
THREE DOLLARS AND TWENTY CENTS ($11,633.20), less appropriate lawful
deductions, representing $7,601.20 in gross earned, unpaid, due and payable
wages, plus interest at the legal rate on that sum from July 1, 2010, until paid;
$2,016.00 in penalty wages, plus interest at the legal rate on that sum from
August 1, 2010, until paid; and a civil penalty of $2,016.00, plus interest at the
legal rate on that sum from August 1, 2010, until paid.

® See In the Matter of Captain Hooks, LLC, 27 BOLI 211, 224 (2006)(the Agency’s Order of Determination
constitutes a written notice of nonpayment of wages).

56



32 BOLI ORDERS

In the Matter of

E. H. GLAAB, GENERAL CONTRACTOR, INC.,

Case No. 82-10
Final Order of Commissioner Brad Avakian
Issued May 17, 2012

SYNOPSIS

Respondent employed Claimant from June 15 through August 12, 2009, at the agreed
wage rate of $17 per hour. Claimant worked 328 hours and earned $5,576, but was
only paid $4,550, leaving $1,026 in unpaid due and owing wages. Respondent's failure
to pay Claimant was willful and Respondent was ordered to pay $4,080 in penalty
wages. ORS 652.140(1), ORS 652.150.

The above-entitled case came on regularly for hearing before Alan McCullough,
designated as Administrative Law Judge (“ALJ"”) by Brad Avakian, Commissioner of the
Bureau of Labor and Industries for the State of Oregon. The hearing was held on May
1, 2012, in the Lyon Room of Deschutes County’s offices, located at 1300 N.W. Wall
Street, Bend, Oregon.

The Bureau of Labor and Industries (“BOLI” or “the Agency”) was represented by
case presenter Chet Nakada, an employee of the Agency. Wage claimant Rene
Arellano Sanchez (“Claimant”’) was present throughout the hearing and was not
represented by counsel. Respondent did not make an appearance at the hearing and
was held in default.

The Agency called the following witnesses: Claimant; BOLI Wage and Hour
Division compliance specialist Dylan Morgan (telephonic); and Maximo Arellano,
Claimant’s brother and former co-worker. Alita Pavani and Adolfo Alonso, both Oregon
court-certified Spanish language interpreters, interpreted the testimony of Claimant and
Maximo Arellano and also interpreted the entire proceeding to Claimant.

The forum received into evidence:

a) Administrative exhibits X-1 through X-11 (submitted or generated prior to
hearing); and

b) Agency exhibits A-1 through A-16 (submitted prior to hearing), and A-17
through A-19 (submitted at hearing).

Having fully considered the entire record in this matter, I, Brad Avakian,
Commissioner of the Bureau of Labor and Industries, hereby make the following
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Findings of Fact (Procedural and on the Merits), Ultimate Findings of Fact, Conclusions
of Law, Opinion, and Order.

FINDINGS OF FACT — PROCEDURAL

1) On October 13, 2009, Claimant filed a wage claim with the Agency
alleging that Respondent had employed him and failed to pay wages earned and due to
him. At the same time, Claimant assigned to the Commissioner of the Bureau of Labor
and Industries, in trust for himself, all wages due from Respondent. At the Agency’s
request, Claimant filed a second wage claim on November 9, 2009, that was identical to
the first except that he added the amount of wages he believed Respondent owed to
him.

2) On January 21, 2010, the Agency issued Order of Determination No. 09-
3153 (“OOD”") based on the wage claim filed by Claimant and the Agency’s
investigation. In pertinent part, the OOD alleged that:

e Claimant was employed by Respondent and earned wages at the agreed wage
rate of $17.00 per hour from June 14 through August 12, 2009.

e Respondent paid Claimant $4,550 and still owes Claimant $1,026 in unpaid, due
and owing wages, with interest thereon at the legal rate per annum from
September 1, 2009, until paid.

e Respondent willfully failed to pay these wages and owes Claimant $4,080 in
penalty wages, with interest thereon at the legal rate per annum from September
1, 2009, until paid.

3) On February 18, 2010, Respondent, through its president and authorized
representative Edward Glaab, filed an answer and request for hearing in which it denied
the OOD’s allegations and further alleged that Claimant was overpaid.

4) On September 23, 2011, the Hearings Unit issued a Notice of Hearing to
Respondent, the Agency, and Claimant setting the time and place of hearing for 9:00
a.m. on May 1, 2012, at the Deschutes Services Building, Bend, Oregon.

5) At the start of hearing, the ALJ verbally informed the participants of the
issues to be addressed, the matters to be proved, and the procedures governing the
conduct of the hearing.

6) At the hearing, the ALJ granted the Agency’s motion to amend its OOD to
allege that penalty wages were due from October 1, 2009, instead of September 1,
20009.

7) The ALJ issued a proposed order on May 4, 2012, that notified the

participants they were entitled to file exceptions to the proposed order within ten days of
its issuance. No exceptions were filed.
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FINDINGS OF FACT — THE MERITS

1) At all times material herein, Respondent was an Oregon domestic
business corporation based in La Pine, Oregon, that engaged the personal services of
one or more employees, and Edward Glaab was its president.

2) Claimant worked for Respondent from March 2007 through August 12,
2009. Between June 15 and August 12, 2009 (the “wage claim period”), Claimant
worked for Respondent as a paver installer on Respondent’s Oxford Hotel project at the
agreed wage rate of $17 per hour. Claimant was laid off at the end of the project.

3) Claimant maintained a contemporaneous written record of the hours he
worked on the Oxford Hotel project.

4) Claimant worked a total of 328 hours on the Oxford Hotel project,
summarized as follows:

Week Ending Hours Worked
6/20/09 40
6/27/09 40
714109 40
7/11/09 40
7/18/09 24
7/25/09 40
8/1/09 40
8/8/09 40
8/15/09 24

5) Calculated at $17 per hour, Claimant earned $5,576 in gross wages for his
work on the Oxford Hotel project.

6) Claimant was only paid $4,550 in wages for his work on the Oxford Hotel
project.

7) On January 6, 2010, the Agency mailed a document entitled “Notice of
Wage Claim” to Respondent stating that Claimant had filed a wage claim for unpaid
wages and demanding that Respondent pay Claimant $1,625.09 in unpaid, due and
owing wages. This sum also included $599.09 in unpaid wages for a pre-wage claim
period prevailing wage rate project.

8) Respondent’s surety issued a check to the Agency for the $599.09 in

unpaid prevailing wages and the Agency issued a check to Claimant in that amount,
leaving $1,026.09 in unpaid, due and owing wages.
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9) Respondent has not paid any additional wages to Claimant since the
Agency mailed its demand letter.

10)  All the witnesses were credible.

ULTIMATE FINDINGS OF FACT

1) At all times material herein, Respondent was an Oregon corporation.
Edward Glaab was Respondent’s corporate president and his actions are imputed to
Respondent.

2) Claimant was employed by Respondent at the agreed rate of $17 per hour
as a paver installer during the wage claim period.

3) Claimant worked 328 hours for Respondent during the wage claim period
and has only been paid $4,550 for his work, leaving $1,026 in unpaid, due and owing
wages.

4) On January 6, 2010, the Agency mailed a notice to Respondent that
notified Respondent of Claimant’s wage claim and demanded that Respondent pay the
unpaid, due, and owing wages. Respondent has not paid any additional wages to
Claimant and still owes Claimant $1,026 in unpaid, due and owing wages.

5) Respondent’s failure to pay Claimant his unpaid, due and owing wages
was willful. Penalty wages are computed as follows for Claimant, in accordance with
ORS 652.150: $17 per hour x 8 hours x 30 days = $4,080.

CONCLUSIONS OF LAW

1) At all times material herein, Respondent was an Oregon employer that
engaged the personal services of one or more employees, including Claimant, and was
subject to the provisions of ORS 652.110 to 652.200 and ORS 652.310 to 652.405.

2) The Commissioner of the Bureau of Labor and Industries has jurisdiction
over the subject matter and Respondent herein. ORS 652.310 to 652.405.

3) Respondent violated ORS 652.140(1) by failing to pay to Claimant all
wages earned and unpaid not later than the end of Respondent’s work day on August
12, 2009. Respondent owes Claimant $1,026 in unpaid, due, and owing wages.

4) Respondent willfully failed to pay Claimant all wages due and owing and
owes $4,080 in penalty wages to Claimant. ORS 652.150.

5) Under the facts and circumstances of this record, and according to the
applicable law, the Commissioner of the Bureau of Labor and Industries has the
authority to order Respondent to pay Claimant his earned, unpaid, due and payable
wages and penalty wages, plus interest, on all sums until paid. ORS 652.332.
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OPINION
CLAIMANT’'S WAGE CLAIMS

In a wage claim default case, the Agency needs only to establish a prima facie
case supporting the allegations of its OOD in order to prevail. In the Matter of Letty Lee
Sesher, 31 BOLI 255, 261 (2011). The elements of a prima facie case include the
following: 1) Respondent employed Claimant; 2) The pay rate upon which Respondent
and Claimant agreed, if other than the minimum wage; 3) The amount and extent of
work Claimant performed for Respondent; and 4) Claimant performed work for which he
was not properly compensated. Id.

RESPONDENT EMPLOYED CLAIMANT

In its OOD, the Agency alleged that Respondent employed Claimant.
Respondent did not deny this in its answer and the Agency’s allegation is therefore
deemed admitted. OAR 839-050-0130(3).

THE PAY RATE To WHICH RESPONDENT AND CLAIMANT AGREED, IF OTHER
THAN MINIMUM WAGE

In its answer, Respondent denied that it agreed to pay Claimant $17 per hour,
alleging that “plaintive [sic] miss understood [sic] his hourly rate of pay, due to pay
decreases of $2.00 per hour starting June first of 2009.” In a default case, the forum
may consider any unsworn and unsubstantiated assertions contained in a respondent’s
answer, but those assertions are overcome whenever they are contradicted by other
credible evidence in the record. In the Matter of Village Café, Inc., 30 BOLI 80, 88
(2008). In this case, Claimant credibly testified that his agreed rate of pay was $17 per
hour. The forum relies on this testimony to conclude that Claimant’s correct rate of pay
during the wage claim period was $17 per hour.

AMOUNT AND EXTENT OF WORK CLAIMANT PERFORMED FOR RESPONDENT

When the employer produces no records of the hours that a wage claimant
worked, the forum may rely on evidence produced by the agency from which “a just and
reasonable inference may be drawn.” Sesher at 262. A claimant’s credible testimony
may be sufficient evidence to show the amount of hours worked by the claimant. 1d. In
this case, Claimant credibly testified that the 328 total hours on the handwritten
calendar of hours he submitted to the Agency was copied from his contemporaneously
maintained, accurate record of hours worked. His brother, Maximo, corroborated this by
credibly testifying that he and Claimant worked eight hours a day, five days a week, on
the Oxford Hotel project. Respondent did not provide a record of the hours worked by
Claimant during the Agency’s investigation or with its answer. The forum relies on
Claimant’s credible testimony to conclude that he worked 328 hours for Respondent
during the wage claim period, earning $5,576.
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CLAIMANT PERFORMED WORK FOR WHICH HE WAS NOT PROPERLY
COMPENSATED

The Agency’'s compliance specialist credibly testified that, based on records
made available to him and his subsequent computations, he was able to determine that
Claimant was paid only $4,550 for the work his work at the Oxford Hotel, leaving $1,026
in unpaid, due and owing wages.

CLAIMANT Is OWED PENALTY WAGES

The forum may award penalty wages when a respondent’s failure to pay wages
was willful. Willfulness does not imply or require blame, malice, or moral delinquency.
Rather, a respondent commits an act or omission "willfully" if he or she acts (or fails to
act) intentionally, as a free agent, and with knowledge of what is being done or not
done. Sabin v. Willamette Western Corp., 276 Or 1083, 557 P2d 1344 (1976).

The Agency established that Claimant was entitled to be paid $17 per hour for
his work on the Oxford Hotel project, that Respondent set Claimant’'s work hours and
was aware of them, that Respondent laid off Claimant and did not pay him for all hours
worked, and that the Agency made a written demand for Claimant’s unpaid wages and
Respondent made no payment in response. There is no evidence that Respondent
acted other than voluntarily and as a free agent in underpaying Claimant and the forum
concludes that Respondent acted willfully in failing to pay Claimant his wages and is
liable for penalty wages under ORS 652.150.

ORS 652.150(1) and (2) provide, in pertinent part:

“(1) Except as provided in subsections (2) and (3) of this section, if an
employer willfully fails to pay any wages or compensation of any employee
whose employment ceases, as provided in ORS 652.140 * * * then, as a penalty
for the nonpayment, the wages or compensation of the employee shall continue
from the due date thereof at the same hourly rate for eight hours per day until
paid or until action therefor is commenced. However:

“(@) In no case shall the penalty wages or compensation continued for more
than 30 days from the due date; * * *

“(2) If the employee or a person on behalf of the employee sends a written
notice of nonpayment, the penalty may not exceed 100 percent of the
employee’s unpaid wages or compensation unless the employer fails to pay the
full amount of the employee’s unpaid wages or compensation within 12 days
after receiving the written notice. If the employee or a person on behalf of the
employee fails to send the written notice, the penalty may not exceed 100
percent of the employee’s unpaid wages or compensation. * * *”

The Agency provided documentary and testimonial evidence that its investigative staff
made the written demand contemplated by ORS 652.150(2) for Claimant’s wages on
January 6, 2010. The Agency’'s OOD, issued on January 21, 2010, repeated this
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demand.’ Respondent failed to pay the full amount of Claimant’s unpaid wages within
12 days after receiving the written notices and has still not paid them. Consequently,
the forum assesses penalty wages at the maximum rate set out in ORS 652.150(1)
(hourly rate x eight hours per day x 30 days = penalty wages). Using this equation,
penalty wages for Claimant equal $4,080 ($17 per hour x eight hours x 30 days).

ORDER

NOW, THEREFORE, as authorized by ORS 652.140(1), ORS 652.150, and ORS
652.332, and as payment of the unpaid wages and penalty wages, the Commissioner of
the Bureau of Labor and Industries hereby orders Respondent E. H. GLAAB,
GENERAL CONTRACTOR, INC., to deliver to the Fiscal Services Office of the Bureau
of Labor and Industries, 1045 State Office Building, 800 NE Oregon Street, Portland,
Oregon 97232-2180, the following:

(1) A certified check payable to the Bureau of Labor and Industries in trust for
Claimant in the amount of FIVE THOUSAND ONE HUNDRED AND SIX
DOLLARS ($5,106.00), less appropriate lawful deductions, representing
$1,026.00 in gross earned, unpaid, due and payable wages, plus interest at the
legal rate on that sum from September 1, 2009, until paid, and $4,080.00 in
penalty wages, plus interest at the legal rate on that sum from October 1, 2009,
until paid.

In the Matter of

KENNETH D. WALLSTROM

Case No. 58-11
Final Order of Commissioner Brad Avakian
Issued August 30, 2012

SYNOPSIS

The Agency’'s Formal Charges alleged that Respondent (1) unlawfully denied
Complainant, a renter in his duplex, the reasonable accommodation of a service dog;
(2) coerced, intimidated, or threatened Complainant when denying her the reasonable
accommodation; (3) expelled Complainant because of her disability; and (4)
represented to Complainant that the duplex was not available for rental when it was
available. The Charges also alleged that Complainant’'s minor daughter, who occupied
the duplex with Complainant, was injured by the alleged practices. The forum held that

! See In the Matter of Petworks LLC, 30 BOLI 35, 47 (2008) (Agency’s Order of Determination constitutes
a written notice of nonpayment of wages under ORS 652.150).

63



32 BOLI ORDERS

Respondent unlawfully denied Complainant reasonable accommodation, but did not
commit the other alleged unlawful practices. The forum also found that the
Commissioner had no jurisdiction over the Charges involving Complainant’s daughter
because the daughter did not sign a complaint. The forum awarded $10,000 in
damages for mental suffering to Complainant and assessed a civil penalty of $5,500.
ORS 659A.145, ORS 659A.421, ORS 659A.820.

The above-entitled case came on regularly for hearing before Alan McCullough,
designated as Administrative Law Judge (“ALJ”) by Brad Avakian, Commissioner of the
Bureau of Labor and Industries for the State of Oregon. The hearing was held on June
19, 2012, at the Eugene office of the Bureau of Labor and Industries office located at
1400 Executive Parkway, Suite 200, Eugene, Oregon.

The Bureau of Labor and Industries (“BOLI” or “the Agency”) was represented by
case presenter Chet Nakada, an employee of the Agency. Complainant Teresa
Provenzano was present throughout the hearing and was not represented by counsel.
Aggrieved Person Jacelyn Provenzano was only present during her testimony.
Respondent Kenneth Wallstrom (“Respondent”) was present throughout the hearing
and was represented by James Baldock, attorney at law.

The Agency called the following witnesses: Teresa Provenzano (“Complainant”);
Jacelyn Provenzano (“J. Provenzano”); Kerry Johnson, senior investigator, BOLI Civil
Rights Division (by telephone); Marcia Kennedy, Complainant's therapist (by
telephone); and Kenneth Wallstrom, Respondent.

Respondent called the following witnesses: Kenneth Wallstrom, Respondent;
Sabrina Dale Coop, Respondent's daughter; and Donald Ahlquist, Respondent's
brother-in-law.

The forum received into evidence:

a) Administrative exhibits X-1 through X-10 (submitted or generated prior to
hearing) and X-11 and X-12 (submitted at hearing);

b) Agency exhibits A-1 through A-18 (submitted prior to hearing) and A-19
(submitted at hearing); and

C) Respondent exhibits R-2 (submitted prior to hearing) and R-3 (submitted
at hearing).

Having fully considered the entire record in this matter, I, Brad Avakian,
Commissioner of the Bureau of Labor and Industries, hereby make the following
Findings of Fact (Procedural and on the Merits), Ultimate Findings of Fact, Conclusions
of Law, Opinion, and Order.

FINDINGS OF FACT — PROCEDURAL

1) On November 2, 2009, Complainant filed a verified complaint with the
Agency’s Civil Rights Division alleging that she was the victim of the unlawful housing
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practices of Respondent Kenneth Wallstrom. On November 9, 2009, Complainant
amended her complaint. Complainant signed both complaints. On March 30, 2010,
Complainant's amended her complaint a second time to add her daughter, J.
Provenzano, as an “Aggrieved Person.” Complainant signed her second amended
complaint, but J. Provenzano did not sign it. After investigation, the Agency found
substantial evidence of three unlawful housing practices and issued a Determination on
or about April 20, 2010.

2) On March 22, 2012, the Agency issued Formal Charges alleging
Respondent committed unlawful housing practices based on Complainant’s disability in
that:

(&) Complainant, who rented a dwelling (“subject property”) from Respondent,
had a disability for which she was prescribed “service” cats and a “service” dog.
Respondent refused to allow her to have a service dog, thereby violating ORS
659A.145(2)(g) with respect to Complainant and Aggrieved Person by refusing to
reasonably accommodate Complainant’s disability.

(b) By denying Complainant's request to have a service dog, Respondent
coerced, intimidated and threatened Complainant into not asserting a right to
reasonable accommodation, thereby violating ORS 659A.145(8).

(c) Respondent told Complainant that she and Aggrieved Person would have to
move because Respondent’s daughter needed a place to live, but a "for rent"
sign was posted in front of the subject property one week after Complainant and
Aggrieved Person moved out, constituting a violation of ORS 659A.145(2)(e)
based on Respondent's representation that the subject property was not
available for rental or lease when it was in fact available.

(d) Respondent expelled Complaint and Aggrieved Person based on
Complainant's disability “and/or” request for reasonable accommodation, thereby
violating 659A.145(2)(b).

The Formal Charges sought the following damages:

(a) Damages, mental, and physical suffering of at least $20,000 each for
Complainant and Aggrieved Person;

(b) Out-of-pocket costs at least $10,000 for being forced to move to
Respondent's unlawful practices;

(c) Civil penalties at least $11,000.

3) On May 14, 2012, Respondent, through counsel, filed an answer to the
Formal Charges.

4) On May 16, 2012, the forum ordered the Agency and Respondent each to
submit case summaries no later than June 8, 2012, and notified them of the possible
sanctions for failure to comply with the case summary order. The Agency and
Respondent timely submitted case summaries.
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5) On May 31, 2012, the Agency filed a motion for a Protective Order
regarding medical information and records concerning Complainant were the subject of
a discovery request by Respondent. The forum granted the Agency's motion and
issued a Protective Order on May 31, 2012.

6) At the start of the hearing, the ALJ orally advised the Agency and
Respondent of the issues to be addressed, the matters to be proved, and the
procedures governing the conduct of the hearing.

7) At the outset of the hearing, Respondent and the Agency stipulated to the
following:

e BOLI has jurisdiction over this case

e Complainant moved out of Respondent’s dwelling after receiving notice from
Respondent; and

e Complainant had two service cats during her tenancy with Respondent.

8) At hearing, the Agency also offered Exhibits A-19 and A-20 as part of its
case in chief. Respondent objected to their admission on the grounds that neither had
been submitted with the Agency's case summary. The ALJ reserved ruling on the
admissibility of A-19 until issuance of the Proposed Order.

A-20 consisted of three letters to Complainant from the Housing and Community
Services Agency of Lane County (“HACSA”) dated December 3, 2007, April 21, 2010,
and October 31, 2011, describing the respective amounts of rent Complaint would pay
and HACSA would pay. The ALJ did not receive the exhibit because the Agency failed
to offer a satisfactory reason for not providing it with the Agency’s case summary and
because excluding it would not violate the ALJ's duty to conduct a full and fair inquiry
under ORS 183.415(10).

A-19 consisted of 10 pages of “Progress Note[s]” notes made by Agency
telephone witness Marcia Kennedy, a Licensed Clinical Social Worker who has been
Complainant’s therapist since January 8, 2009. The chart notes were dated January
through March 2009, and January 2010. Statements by Mr. Nakada and testimony by
Kennedy established that: (1) The Agency served a subpoena on Kennedy for the
records two weeks before the hearing; (2) Kennedy faxed the records in A-19 to Nakada
on June 12; (3) Because of a malfunction in Kennedy’'s fax machine, the records were
not transmitted to Nakada; (4) Nakada first acquired the documents late in the afternoon
on June 18; and (5) Kennedy had little independent recollection of what was specifically
discussed in her therapy sessions with Complainant in 2009. Under these
circumstances, the forum finds that the Agency has provided a satisfactory reason for
not submitting the records with its case summary and that excluding A-19 would violate
the ALJ’s duty to conduct a full and fair inquiry. A-19 is admitted into evidence. That
ruling is confirmed.
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9) On July 25, 2012, the ALJ issued a proposed order that notified the
participants they were entitled to file exceptions to the proposed order within ten days of
its issuance. The Agency filed exceptions on July 31, 2012, and Respondent filed
exceptions on August 3, 2012. The exceptions are considered in the Opinion section of
this Final Order.

FINDINGS OF FACT — THE MERITS

1) Since 1997, Complainant has suffered from the mental impairments of
depression and anxiety. Because of these impairments, she is substantially limited in a
number of major life activities, including caring for herself, sleeping, learning,
concentrating, and remembering. She also is “obese” and her “knees are shot.”

2) In 2004, Complainant became eligible for Section 8 Housing, which
authorizes the payment of rental housing assistance to private landlords on behalf of
approximately 3.1 million low-income households.?

3) On March 30, 2004, Patricia P. Buchanan, M.D., wrote a prescription for
Complainant that stated: “Teresa should be allowed to have a cat for medical reasons.”

4) On July 29, 2004, a medical provider® at the Eugene, Oregon Volunteers
in Medicine Clinic wrote a prescription for Complainant that stated: “Ms. Provenzano
has a mental health diagnosis that would be helped by a pet.”

5) On March 2, 2006, a medical provider® at the Eugene, Oregon Options
Counseling Services wrote a prescription for Complainant that stated: “To whom it
concerns, | highly recommend that Teresa be allowed to have a companion pet for her
medical well being.”

6) On October 26, 2006, a medical provider® in Michigan wrote a prescription
for Complainant that stated: “This patient needs to have a companion cat for medical
reasons.”

7) Sometime before August 2007, Complainant and her minor daughter, J.
Provenzano, moved into and began renting one unit of a duplex located at 25045
Territorial Court, Veneta, Oregon (the “subject property”), entering into a rental
agreement with the owner at that time. J. Provenzano lived with Complainant at all
times while Complainant resided at the subject property. At the time Complainant
moved into the subject property, she was receiving welfare benefits of approximately
$300 per month.

8) In August 2007, Respondent and his wife, Barbara Wallstrom, bought the
subject property. At the time of Respondent’s purchase, Complainant and her daughter

% See Section 8 of the Housing Act of 1937 (42 U.S.C. § 1437f), as repeatedly amended.
jThe provider’s signature is illegible.

Id.
®1d.

67



32 BOLI ORDERS

occupied the subject property and the duplex’s other unit was vacant. The realtor who
sold the property to Respondent told Respondent that Complainant and her daughter
were Section 8 tenants. On August 7, 2007, Complainant and Respondent executed a
“Residential Lease/Rental Agreement,” the term of which extended until August 31,
2008. Under the Agreement, Complainant agreed to pay rent of $655 per month and a
$600 damage deposit. The Agreement also contained the following handwritten
provision “Okayed for two cats only @° service animals to Teresa,” based on
Complainant having given Respondent at least one of her prescriptions to have a cat as
a service animal.

9) Complainant had two “service” cats throughout her tenancy at the subject
property. Her cats “cheer her up” and “help her with her depression.”

10)  Shortly after he bought the subject property, Respondent leased the other
half of the duplex to Donald Ahlquist, his brother—in-law, whose home had just been
foreclosed on. Ahlquist, who does not have a disability, already had a dog when he
moved in. Respondent allowed Ahlquist to keep his dog as an “outside” dog until the
dog died, but required Ahlquist to pay a pet deposit. At the time of the hearing, Ahlquist
was still leasing the same property from Respondent.

11) On October 9, 2007, Dr. Dukeminier, Complainant's primary care
physician in Eugene, wrote a prescription for Complainant for “Service cats.”

12)  On November 1, 2007, Complainant submitted a new rental application to
Respondent, along with the first page of her existing Lease/Rental Agreement and a
letter that read as follows:

“Ken,
“I have enclosed a copy of the new doctors [sic] note for service cats.

“Here is the first page of your rental agreement and a money order for the rent.
Please mail me a copy of the other part of the rental agreement | already signed
for you as | would like to read it and have a copy in my file.

“Thank you,
“Terry”

13) Sometime in the first half of 2008, Complainant qualified for and began to
receive disability benefits in the amount of $1,677 based on her disabilities of
depression, anxiety, memory problems, “shot” knees, and obesity that she has had
since 1997. At of the time of the hearing, she took 20 mg of Prozac, four times a day,
for her depression, and Xanax for anxiety and sleep.

6 Complainant testified that “@” meant “as” in the Agreement.
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14) On August 29, 2008, Complainant and Respondent executed a
“Residential Lease/Rental Agreement,” the term of which was “1 yr, beginning (mo./day)
Sept 1 (yr.) 2008 and ending Noon, (mo./day) August 31 (yr.) 2008.”" Under the
Agreement, Complainant agreed to pay rent of $745 per month and a $600 damage
deposit. Complainant’s share of the rent was approximately $400, with Section 8
paying the balance. The Agreement also contained the following handwritten provision
“Okayed for two cats only @® service animals to Teresa.”

15) Respondent did not require Complainant to pay a pet deposit for either of
her cats.

16) On October 8, 2008, Dr. Dukeminier wrote a prescription for Complainant
stating “Teresa needs a service dog to help with treatment of her depression.”

17)  On October 9, 2008, Complainant asked Respondent if she could have a
dog as a service animal, saying that her doctor had recommended it. Respondent told
her “don’t push me on it” and told her she could not have a dog. Complainant took that
as a “threat.” Respondent did not ask for a doctor’s prescription and Complainant did
not show Dr. Dukeminier’s prescription to Respondent.

18) Complainant was “shaky,” “confused” and “upset” after Respondent told
her she could not have a dog and didn’t sleep that night.

19) After October 9, 2008, Complainant never again talked to Respondent
about getting a dog.

20) On January 12, 2009, Respondent gave Complainant a letter that he and
his wife had signed. It stated:

“Dear Ms. Teresa Provenzano,

“This is to inform you that due to the need for an immediate family member, our
daughter, needing housing, we must request that you find alternative living
arrangements by Feb 28, 2009. We know that this is not easy for you, but our
daughter has been in a bad situation. We feel we must do what we can to help
her recover and move forward. We are trying to give you as much time as we
can so that you can find another place.

“God Bless,
“Ken & Barbara Wallstrom”

21) When Complainant received this letter, she became “really shaky” and
upset and “could hardly even stand.” She tried to call her sister and mother. Her

" Since the term of the lease was for “1 yr.,” the forum infers that it was intended to end on August 31,
2009, not August 31, 2008.
¥ See fn. 5.
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daughter had to try to talk to try to Complainant to try to “calm her down and make her
feel more comfortable” and became “shaky” herself. She became “very upset and very
depressed, scared, didn’t know where | was going to move.” She “cried a lot and didn’t
sleep a lot.” She felt like her “world was just ruined.”

22) Complainant never spoke to Respondent after receiving his January 12,
2009, letter.

23)  After receiving Respondent’s letter, Complainant got a notice from Section
8 saying she had to move. Complainant drove around Veneta looking for “for rent”
signs, looked on craigslist and the newspaper, and even drove into Eugene to look for
apartments.® J. Provenzano helped her mother look for a new place to live, mostly by
looking on craigslist and driving around Veneta, looking for apartments. Complainant
located new housing sometime between January 22 and January 29, 2009.

24) At the time of Respondent’'s January 12, 2009, letter, Respondent’s
daughter Sabrina had been living in a motor home parked at Respondent’s residence.
She had moved, with her animals, from central Oregon in July 2008 because of
domestic abuse against her over the prior two years from her male partner and his
threats to destroy her personal property and kill her animals. She planned to move
away from Respondent’s residence in Veneta to the subject property so that her ex-
partner would have a more difficult time finding her. On January 9, 2009, Sabrina wrote
a check in the amount of $375 to Respondent postdated February 10, 2009, as a
deposit for half the rent for March 2009. Before she could move into the subject
property, she located and moved to a different rental property in Cottage Grove.

25)  On February 8, 2009, Respondent gave Complainant a second letter that
read as follows:

“Dear Ms. Teresa Provenzano,

“This is in response to the questions you on my phone on 2/2/2009. We have
been out of state, and after returning this week, have been very sick in bed.

“As stated in the letter from 1/12/2009 was sent to you, we request that you find
‘alternative living arrangements by Feb 28, 2009'. The full rent for the month of
Feb. is still due and is not allowed to come from the indemnification deposit, as
per section 6 of the lease agreement. Please, be advised that you are 'past due'
for the month of February at this time.

“Sincerely
“Kenneth D. Wallstrom”

26) On February 12, 2009, Complainant signed a lease agreement with Four
Oaks, LLC, for a rental property on Cottage Court in Veneta, with the lease to run from

® The forum takes judicial notice that Eugene is approximately 15 miles from Veneta.
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“3/1/2009 and ending on 2/28/2010” and rent to be $748 per month. Complainant
actually moved into her new residence on or about February 19, 2009. This was a
Section 8 duplex located several blocks away from the subject property. Complainant
made a down payment on the cleaning deposit of $300 by check to hold the property
and had to pawn some personal property to raise the money to make the $300 deposit.
After she moved in, she had to pay another $500 for the remainder of the $800 cleaning
deposit. Initially, Complainant’'s share of the rent was $510 and Section 8 paid the
balance. At some point, her rent was raised to $800 and her share increased to $550.

27)  Complainant had to borrow her neighbors’ miniature pickup truck to move
to her new rental on Cottage Court. It took a couple days to move, and some of her
belongings fell out of the truck onto the street during the move. Complainant’s knees
were in “extreme pain” during the move. J. Provenzano had to miss a week of school to
help with the packing and unpacking, and her school principal came to the subject
property and asked a neighbor questions about J. Provenzano. Complainant then had
to explain the reason for J. Provenzano’s absence to the principal. This upset
Complainant because of her concerns about “privacy.”

28) After Complainant moved out, Respondent began to clean the subject
property. While cleaning, he learned his daughter had found another place to rent and
posted a “for rent” sign in front of the subject property.

29) In the summer of 2010, Complainant left her Cottage Court rental and
went to Las Vegas for two months to help the parents of her deceased husband. She
paid no rent during that time and her in-laws paid all the costs associated with her
move. Complainant moved into her current residence on December 8, 2010. She has
three service cats and a service dog. Her initial rent was $745 per month, with her
share being $498. She had to pay a deposit of $1,000 that Sec. 8 did not pay.

30) Complainant noticed a “for rent” sign on the subject property a week or so
after she moved out. This made her “highly upset” and made her “feel awful.”

31) On January 8, 2009, Complainant began attending weekly 60 minute
therapy sessions with Marcia Kennedy, LCSW, related to her history of depression and
anxiety. Kennedy made a “progress note” after each visit that summarized the
important points from each visit. In Kennedy’s progress notes from January 8 through
February 26, 2009, there is no mention of Complainant’s request to Respondent for a
dog.

32) On March 18, 2009, Anne Nama and Chris Wolf completed a rental
application for the subject property and moved in the next day. They have an “outside”
dog for which they paid a deposit.

33) Complainant has a service dog at her current residence that she acquired

in May 2010. The dog makes her feel safe and requires her to go outside more and get
more exercise. Her dog is very important to her emotional stability. In her own words,
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“the dog gets me outside, he gets me exercise, and he makes me feel very safe * * *,
The cats just make me feel comfortable when | hug on them and when I'm having a bad
day. | pet them and they cuddle up to me. But the dog is very helpful in getting me to
go outside * * *.”

34) At the time of the hearing, Complainant had a “caregiver” for three times a
week, 15 hours per week, whose services were provided through Senior Disabled
Services. The caregiver’s role is to help Complainant with housework and grocery
shopping and to remind Complainant to take her medications and go to her
appointments. Tamara Tucker, Complainant’s caregiver, was present during a portion
of the hearing.

CREDIBILITY FINDINGS

35) Donald Ahlquist, Kerry Johnson, and Marcia Kennedy were credible
witnesses and the forum has credited the entirety of their testimony.

36) Sabrina Coop’s recollection of specific dates was poor and she had a
natural bias because Respondent is her father. However, the forum has credited her
testimony concerning the reasons she moved to Respondent's property, the reason she
planned to move to the subject property, and the reason she changed her mind about
moving to the subject property because her explanations made sense and were not
contradicted by more credible evidence.

37) Despite her youth and her natural bias as Complainant's daughter, J.
Provenzano was a credible withess who demonstrated a better recollection of the
events related to the alleged discrimination than any other witness. The forum has
credited her testimony in its entirety.

38) Respondent's testimony was inconsistent with prior statements on to two
key issues that he made to Johnson, the Agency’s investigator, during a December 7,
2009, interview. First, he testified at the hearing that Complainant asked for a puppy for
her daughter, and never asked for a “companion” or “service” dog. In contrast, he told
Johnson that Complainant made a verbal request to him for a service dog to help her
emotional state and said she could provide medical documentation. Second, he
testified at hearing that Sabrina, his daughter, never moved into the subject property,
whereas in his interview with Johnson he stated that Sabrina lived in the subject
property for a month to six weeks before moving to Cottage Grove. The forum also
finds his characterization of his January 12, 2009, letter to Complainant as a "request to
leave" and not an “expulsion” to be disingenuous, since there is no evidence that
Complainant had any choice but to leave. Based on these inconsistencies, the forum
has disbelieved Wallstrom's testimony except when it was corroborated or
uncontroverted by other credible evidence. Based on Coop’s testimony, the forum has
credited his testimony that he expelled Complainant so Coop could move in.
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39) Complainant testified that one of her disabilities was her “memory.” This
became apparent during testimony as she struggled to answer almost every question
on direct and cross examination that had anything to do with time or dates. Her
admission that sometimes she cannot recall details within “a couple minutes” after she
becomes aware of them is illustrative and helps explains the ease with which she
became confused during her testimony. For example, she testified she could not recall
clearly whether she made her request to Respondent for a service dog during a
telephone call or while Respondent was at her home. In addition, her daughter also
confirmed that Complainant's memory is very poor.

In her first complaint and amended complaint, Complainant, under penalty of
perjury, signed complaints stating that she “submitted medical -certification to
Respondent confirming her need for the assistance dog.” This allegation was deleted
from her second amended complaint. No evidence was offered to explain this change.

The forum attributes Complainant's confusing and sometimes inconsistent
testimony to her self-acknowledged problems with concentration and memory --
problems that were vividly demonstrated at the hearing -- rather than to a willful attempt
to deceive. Based on these problems, the forum has only credited Complainant's
testimony when it was corroborated by other credible evidence or uncontroverted by
other credible evidence.

ULTIMATE FINDINGS OF FACT

1) Since 1997, Complainant has suffered from the mental impairments of
depression and anxiety. Because of these impairments, she is substantially limited in a
number of major life activities, including caring for herself, sleeping, learning,
concentrating, and remembering.

2) Beginning in 2004, a series of medical providers wrote prescriptions for
Complainant for a “companion” or “service” cat related to mental health disabilities. She
acquired two cats that cheer her up and help her with her depression.

3) Sometime before August 2007, Complainant and her daughter, J.
Provenzano, along with Complainant’s two cats, moved into and began renting one unit
of a duplex that constitutes the subject property. Respondent did not own the subject
property at that time.

4) In August 2007, Respondent and his wife, Barbara Wallstrom, bought the
subject property. Complainant and J. Provenzano occupied the subject property with
Complainant’s two cats. Complainant and Respondent signed a lease agreement that
extended until August 31, 2008. Complainant gave Respondent a copy of a prescription
for a “companion” cat, and the lease agreement provided that Complainant was
approved for two cats as “service animals.” Complainant kept two cats throughout her
tenancy at the subject property.
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5) On August 29, 2008, Complainant and Respondent renewed their lease
agreement to extend through August 31, 2009."° This lease agreement also contained
a provision approving two cats as “service animals.”

6) On October 8, 2008, Dr. Dukeminier, Complainant's primary care
physician, wrote a prescription for Complainant stating “Teresa needs a service dog to
help with treatment of her depression.”

7) On October 9, 2008, Complainant asked Respondent if she could have a
dog as a service animal, saying that her doctor had recommended it. Respondent told
her “don’t push me on it” and told her she could not have a dog. Respondent did not
ask for a doctor's prescription and Complainant did not show Dr. Dukeminier's
prescription to Respondent.

8) Complainant was “shaky,” “confused” and “upset” after Respondent told
her she could not have a dog and didn’t sleep that night. After October 9, 2008,
Complainant never again talked to Respondent about getting a dog.

9) On January 12, 2009, Respondent gave Complainant a letter he and his
wife had signed that asked Complainant to find “alternative living arrangements” by
February 28, 2009, because of their daughter's “bad situation.” At that time,
Respondent’'s daughter Sabrina had been living in a motor home parked at
Respondent’s residence since July 2008 to escape an abusive relationship from her
former male partner.

10) Complainant signed a lease agreement with Four Oaks, LLC, for a nearby
rental property in Veneta, and moved into her new residence on or about February 19,
2009. Complainant experienced emotional distress over her expulsion and the troubles
she experienced in finding replacement housing and moving. J. Provanzano had to
miss school for a week to help her mother move.

11) After Complainant moved out, Respondent began to clean the subject
property. While cleaning, he learned his daughter had found another place to rent and
posted a “for rent” sign in front of the subject property.

12) Complainant moved into her current residence on December 8, 2010.
She now has three service cats and a service dog that she acquired in May 2010. Her
dog makes her feel safe and requires her to go outside more and get more exercise and
is very important to her emotional stability.

13) Complainant observed a “for rent” sign on the subject property a week or
so after she moved out. This caused her emotional distress.

10 See fn. 6.
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14) On March 18, 2009, Anne Nama and Chris Wolf completed a rental
application for the subject property and moved in the next day. They have an “outside”
dog for which they paid a deposit.

CONCLUSIONS OF LAW

1) At all times material herein, Complainant was a “purchaser’” and the
subject property was a “dwelling” as defined in ORS 659A.145(1)(a) & (b) and ORS
659A.421(a) & (b). At all times material herein, Complainant was an “aggrieved person”
as defined in ORS 659A.820(1) and OAR 839-005-0200(1).

2) At all times material herein, Complainant was an individual with a disability
as defined in ORS 659A.145 and OAR 839-005-0200(3).

3) At all times material herein, J. Provenzano was a “purchaser” and
“aggrieved person” as set out in ORS 659A.145(1)(a) & (b), ORS 659A.421(1)(a) & (b),
OAR 839-005-0200(1) & (12).

4) At all times material herein, Respondent was a “person” as defined in
ORS 659A.001(9).

5) The Commissioner of the Bureau of Labor and Industries has jurisdiction
of the persons and of the subject matter herein and the authority to eliminate the effects
of unlawful discrimination in real property transactions. ORS 659A.800 to ORS
659A.865.

6) Respondent violated ORS 659A.145(2)(g) with respect to Complainant by
denying Complainant's October 9, 2008, request to have a service dog.

7) Respondent did not violate ORS 659A.145(8) with respect to Complainant
or J. Provenzano by telling Complainant not to “push” her request for a service dog.

8) Respondent did not represent that the subject property was available for
rent when it was in fact available and did not violate ORS 659A.145(2)(e).

9) Respondent did not expel Complainant and J. Provenzano from the
subject property based on Complainant's disability and/or request for reasonable
accommodation and did not violate ORS 659A.145(2)(b).

10) Pursuant to ORS 659A.850 and ORS 659A.855, the Commissioner of the
Bureau of Labor and Industries has the authority under the facts and circumstances of
this case to award Complainant damages resulting from Respondent’s unlawful
discrimination in real property transactions; to award money damages for emotional and
mental suffering sustained by Complainant; to protect the rights of Complainant and
others similarly situated; and to assess a civil penalty. The sum of money awarded and
the other actions required of Respondent in the Order below are an appropriate
exercise of that authority.
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OPINION

The Agency alleges that Respondent engaged in four separate acts of unlawful
discrimination in real property transactions based on Complainant’s disability. The
Agency claims damages on behalf of Complainant, as a “purchaser,” and J.
Provenzano, her daughter, as a “purchaser” and “aggrieved person,” of $20,000 each in
damages for emotional, mental, and physical suffering, “at least” $10,000 for out-of-
pocket costs related to Complainant's move from the subject property, and an $11,000
civil penalty. The forum addresses these issues separately.

RESPONDENT VIOLATED ORS 659A.145(2)(G) BY DENYING COMPLAINANT'S
OCTOBER 9, 2008, REQUEST To HAVE A SERVICE DOG

The Agency alleges that Complainant asked Respondent if she could have a
“service dog” based on her doctor's recommendation that it would help her with her
mental health issues, and that Respondent unlawfully denied her request. In pertinent
part, ORS 659A.145(2)(g) provides:

“(2) A person may not discriminate because of a disability of a purchaser * * *
by doing any of the following:

k x % % %

“(g) Refusing to make reasonable accommodation in rules, policies, practices or
services when the accommodations may be necessary to afford the individual
with a disability equal opportunity to use and enjoy a dwelling.”

A service dog, when it “mitigates one or more of the person’s disability-related needs,”
may be such a “reasonable accommodation.” OAR 839-005-0220(2)(c)(C).

A. Respondent is a “person.”

ORS 659A.001(9)(a) and OAR 839-005-0200(9) define “person” as “one or more
individuals.” Respondent, as an individual, is therefore a “person” who may not
discriminate because of the disability of a purchaser under ORS 659A.145(2).

B. Complainant was a “purchaser” with “disability.”

The Formal Charges allege that Complainant was a “purchaser” who “had mental
impairments, specifically depression and anxiety, that substantially limited her in major
life activities, including but not limited to concentrating, communicating, sleeping and
interacting with others.”

ORS 659A.145, read together with ORS 659A.421(1)(b), defines “purchaser” as
“an occupant, prospective occupant, renter, prospective lessee, buyer or prospective
buyer.” Complainant, as an “occupant” of the subject property, was a “purchaser.”

As relevant to this proceeding, “disability” is defined as “[a] * * * mental
impairment that substantially limits one or more major life activities of the individual.”
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OAR 839-005-0200(3)(1). “Mental impairment” is defined as *“any mental or
psychological disorder, * * * emotional or mental illness, and specific learning
disabilities.” Testimony by Complainant and Kennedy established that Complainant has
had anxiety and depression for 15 years and that those conditions substantially limit her
sleeping, learning, concentrating, remembering, and ability to self-care. This evidence
establishes that Complainant had a “disability” as set out in OAR 659A.145 at the time
of the alleged discrimination.

C. The subject property is a “dwelling."

Under ORS 659A.145, a “dwelling” has the meaning given it in ORS 659A.421.
As relevant to this proceeding, ORS 659A.421(1)(a)(A) defines “dwelling” as “[a]
building or structure, or portion of a building or structure, that is occupied, or designed
or intended for occupancy, as a residence by one or more families[.]” OAR 839-005-
0195-0200(4) parrots that definition. The subject property is a duplex designed and
intended for residential occupancy and its respective units were occupied by
Complainant and Respondent’s brother-in-law during the time of the alleged
discrimination. As such, it qualifies as a “dwelling” under ORS 659A.145.

D. Complainant requested reasonable accommodation.

At the time Complainant became Respondent’s tenant, she already had two
“service” cats prescribed by her former and current physicians. Her cats and their
function as “service animals” was memorialized in the original and renewed lease
agreements between Complainant and Respondent.'* On October 8, 2008, Dr.
Dukeminier, her primary care physician, wrote a prescription for Complainant stating
“Teresa needs a service dog to help with treatment of her depression.” The Agency
alleges that Complainant asked Respondent the next day if she could get a dog as a
service animal, saying that her doctor had recommended it. Respondent admits telling
Complainant she could not have a dog but contends this was in response to
Complainant’s request for a puppy for her daughter, not for a “companion” or “service”
dog for herself. Under Respondent's version of the facts, Complainant would not be
entitled to reasonable accommodation under the law, as the purpose of the request
would not be to mitigate one or more of the Complainant's disability-related needs, but
as company for J. Provenzano, her non-disabled daughter.

The forum accepts Complainant's version of the facts for several reasons. First,
Complainant had received a prescription from her primary care physician the very day
before making her request for a service dog. Second, although Complainant's memory
was definitely an issue and she did not recall whether she made an in-person or a
telephone request to Respondent for a service dog, her testimony as to the contents
and time of her request was consistent with having received a prescription the day
before making her request. Third, no testimony was elicited from Complainant, J.
Provenzano, or any other witness that had any tendency to show that J. Provenzano

! See Findings of Fact ##8 & 14 —The Merits.
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wanted a puppy or that Complainant wanted a puppy for her. Fourth, the statement
Respondent made to Johnson that Sabrina Coop moved into the subject property for a
least a month and Respondent’s testimony at hearing that Coop never moved into the
subject property are at extreme odds and can only be reconciled by the conclusion that
Respondent did not tell Johnson the truth. These four reasons, taken together, lead the
forum to disbelieve Respondent’s story that Complainant asked for a “puppy.”

E. Respondent denied Complainant's request for reasonable accommodation.

Under cross examination, Respondent admitted that he told Complainant she
could not have a dog. In his testimony, Respondent put his denial in the context of
refusing to allow Complaint to have a puppy for her daughter, but he told Johnson he
would prefer she “not have a dog." It was unnecessary for Complainant to show Dr.
Dukeminier's prescription to Respondent for her to be entitled to reasonable
accommodation. In any event, Respondent did not ask Complainant to see it and no
evidence was adduced to establish that Respondent would have been legally entitled to
ask Complainant to provide a prescription.*2

Conclusion.

OAR 839-005-0220(2)(c)(C) provides that it is unlawful “for a housing provider
refused to permit a disabled person to live in a covered dwelling with an animal that
mitigates one or more of the person's disability-related needs, except when a specific
animal poses a direct threat to the health or safety of other individuals and the threat
cannot be eliminated significantly reduced[.]" The forum does not consider the rule’s
“direct threat” exception because it is an affirmative defense that was waived by
Respondent’s failure to raise it in the answer. By denying Complainant's request to
have a service dog, Respondent violated ORS 659A.145(2)(g) and OAR 839-005-
0220(2)(c)(C) with respect to Complainant.

RESPONDENT DID NOT VIOLATE ORS 659A.145(8) BY TELLING COMPLAINANT
NoT “To PusH” HER REQUEST FOR A SERVICE DOG.

ORS 659A.145(8) provides that “[a] person may not coerce, intimidate, threaten
or interfere with any individual in the exercise or enjoyment of * * * any right granted or
protected by this section.” See also OAR 839-005-0205(1)(g)(the Agency’s
administrative rule containing similar language). The Agency specifically alleges, in
section 5, paragraph 25 of the Formal Charges, that Respondent “coerced, intimidated
and threatened” Complainant, in violation of ORS 659A.145(8), by his five-word spoken
response -- “don’t push me on it” -- when Complainant asked if she could have a

2 See OAR 839-005-0220(2)(c)(A), which provides that “[a] housing provider may not require verification
of disability-related need for a requested accommodation if that need is readily apparent or otherwise
known[.]
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service dog.’®* The Formal Charges do not allege that Respondent “interfered” with
exercise or enjoyment or her rights under ORS 659A.145(8).

As a person with disabilities who had been prescribed a service dog,
Complainant had the legal right to a service dog while she lived in Respondent’s
covered dwelling. OAR 839-005-0220(2)(c)(C). That right necessarily includes the right
to request a service dog. Under ORS 659A.145(8), a person may not be subject to
coercion, threats, or intimidation related to such a request. Based on the credible
testimony of Complainant and her daughter, the forum concludes that Respondent
made the alleged statement, leaving the forum with the question of whether or not
Respondent’s statement violated ORS 659A.145(8). To determine that, the forum must
ascertain the meaning of the terms “coerce, intimidate, threaten.” In its exceptions, the
Agency points out that the Proposed Order does not consider whether or not
Respondent's statement constituted “interference” under ORS 659A.145(8). Whether or
not Respondent’s statement constituted “interference” under ORS 659A.145(8) is not a
guestion before the forum because, as noted earlier, the Formal Charges do not allege
that Respondent “interfered” with Complainant’s exercise or enjoyment or her rights
under ORS 659A.145(8). The forum lacks the authority to draw a legal conclusion on
an allegation that is not set out in the Formal Charges.

In interpreting a statute, the forum follows the analytical framework set out by the
Oregon Supreme Court in PGE v. Bureau of Labor and Industries, 317 Or 606, 859 P2d
1143 (1993) and modified by State v. Gaines, 346 Or 160, 206 P3d 1042 (2009). See
In the Matter of Petition for Declaratory Ruling, International Association of Fire
Fighters, Local 3564, Petitioner, and City of Grants Pass, Intervenor, 31 BOLI 267, 281-
82 (2012), appeal pending. Within that framework, the forum first examines the text
and context of the statutes and also considers any pertinent legislative history proffered
by the participants. In this case no legislative history was proffered, and the forum is
not required to independently research that history unless the meaning of “coerce,
intimidate, threaten,” as used in 659A.145(8), cannot be determined from a text and
context analysis. The text of the statutory provision itself is the starting point for
interpretation and the best evidence of the legislature’s intent. Also relevant is the
context of the statutory provision, which includes other provisions of the same statute
and other related statutes. If the legislature’s intent is clear from the text and context of
the statutory provision, further inquiry is unnecessary. In the Matter of Captain Hooks,
LLP, 27 BOLI 211, 229 (2006). In this case, the words “coerce, intimidate, threaten” are
not defined in ORS 659A.145 or in OAR 839-005-0205, the Agency’s administrative rule
interpreting ORS 659A.145, and the forum has found no Oregon case law on point. In
the past, the forum has found similar federal law to be instructive, though not binding.
In this case, the Federal Fair Housing Act (“FHA”"), at 42 U.S.C. 83617, contains
language almost identical to ORS 659A.145(8).** However, the FHA does not define

'3 See Finding of Fact #17 — The Merits.

¥4 usc. 83617 provides “It shall be unlawful to coerce, intimidate, threaten, or interfere with any
person in the exercise or enjoyment of, or on act of his having exercised or enjoyed, or on account of his
having aided or encouraged any other person in the exercise or enjoyment of, any right granted or
protected by section 803, 804, 805, or 806 of this title.”
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“coerce,” “intimidate,” and “threaten” and the forum has not found any FHA cases that
define those words other then by application.

Since the words “coerce, intimidate, threaten” are words of common usage, the
forum ascribes to them their plain, natural and ordinary meaning contained in Webster’s
Third New Int’l Dictionary (unabridged edition), the dictionary in use at the time ORS
659A.145(8) was enacted.”™ Those meanings, as relevant to this case, are as follows:

“Coerce: 1: to restrain, control, or dominate, nullifying individual will or desire (as
by force, power, violence, or intimidation) <religion has in the past tried to ~ the
irreligious, by garish promises and terrifying threats —W.R.Inge> 2: to compel to
an act or choice by force, threat, or other pressure <a person might no longer be
coerced into an agreement not to join a union — American Guide Series:
Massachusetts> 3: to effect, bring about, establish, or enforce by force, threat, or
other pressure <struggles to ~ uniformity of sentiment — Felix Frankfurter> syn
see FORCE” WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY, at
439

“Intimidate: to make timid or fearful : inspire or affect with fear : FRIGHTEN
<despite his imposing presence and all the grandeur surrounding him, | was not
intimidated — Polly Adler>; esp : to compel to action or inaction (as by threats)
<charged with intimidating public officials to get the government to buy machine
guns he was selling — Time> syn INTIMIDATE, COW, BULLDOZE, BULLY,
BROWBEAT agree in meaning to frighten or coerce by frightening means into
submission or obedience. INTIMIDATE suggests a display or application (as of
force or learning) so as to cause fear or a sense of inferiority and a consequent
submission <most of these officials have been badly intimidated by the specter of
a summons to appear before a Congressional committee — New Republic>
<many authors and publishers are not merely intimidated by the thought of
footnotes; they are positively terrified — G.W.Sherburn>" Webster’s, at 1184.

“Threaten: 1: to utter threats against : promise punishment, reprisal, or other
distress to <~trespassers with arrest> * * * 3. to promise as a threat : hold out by
way of menace or warning <~punishment to all trespassers> 4a: to give signs of
4 a : to give signs of the approach of (something evil or unpleasant) : indicate as
impending : PORTEND <the sky ~s a storm> b: to hang over as a threat :
MENACE <famine ~s the city> 5: to announce as intended or possible <threaten
to buy a car> ~ vi 1: to utter or use threats or menaces 2: to have a menacing
appearance : portend evil <though the seas ~ they are merciful — Shak.> syn.

* ORS 659A.145(8) was originally enacted in 1989 as ORS 659.430(7), with the original language
beginning with the words “[a] person shall not coerce * * *” In 2001, it was renumbered as ORS
659A.145(7). In 2007, it was renumbered as ORS 659A.145(8) and the word “may” substituted for “shall.”
In 2009, it was amended once more to substitute the word “individual” for the word “person” where it
refers to someone who is the victim of discrimination.
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MENACE: THREATEN applies to the probable visitation of some evil or affliction;
it may be used of attempts to dissuade by promising punishment or retribution
<most of them lived on the margin of survival, constantly threatened by famine
and disease — Arthur Geddes> <another form of lying, which is extremely bad
for the young, is to threaten punishments you do not mean to inflict — Bertrand
Russell> <discredit completely all other forms of Christianity, denying any
efficacy to their rites, and threatening all their members with eternal damnation —
W.R.Inge>" Webster’s, at 2382.

All three definitions involve (a) an intentional act (b) designed to compel someone to act
or refrain from acting in a certain way (c) that is premised on a potential negative
consequence that the actor has the power to influence or bring about and (d) the
apprehension of that negative consequence by the person sought to be compelled.
Based on these definitions, the forum examines Respondent’s intent in making his
statement and Complainant’s reaction to that statement to determine if it was an attempt
to “coerce,” “intimidate,” or threaten” Complainant based on the exercise of her rights
related to her disability and Oregon’s housing laws.

Respondent’s intent, based on his testimony that he told Complainant she could
not have a dog, is clear — he did not want to let Complainant have a dog. Complainant
reacted by becoming upset and having trouble sleeping for a night. Complainant
testified that she took Respondent’s statement “as a threat,” but did not testify as to why
she took it as a threat, as opposed to a mere denial of her request to have a dog, and
there was no evidence concerning Respondent’s body language or manner of speech
when he uttered the words “don’t push me on it” that could indicate the words were
intended to coerce, intimidate, or threaten Complainant. There was no testimony that
Respondent took any action related to his statement,*® or that Complainant refrained
from getting a dog because she feared repercussions from Respondent.’” Although the
fact that Complainant did not get a dog while she continued to live in the subject
property leads to a possible inference that she did not do so because of Respondent’s
statement and her resultant fear, the forum declines to draw that inference because of
the lack of other supporting evidence. In conclusion, the evidence is insufficient to show
that Respondent’s statement violated ORS 659A.145(8) and the Agency has failed to
carry its burden of proof.'?

'8 See Conclusion of Law #7, in which the forum concludes that Complainant’s expulsion was unrelated to
her request for a service dog, and the discussion in the Opinion explaining the reasons for that
conclusion.

v Although J. Provenzano testified “My mom just left it alone after that,” there was no evidence that
Complainant ever talked with her daughter or therapists, whom she saw on a regular basis, concerning
any fear of retaliation if she asked again for a service dog, and she did not testify that she waited until
after she vacated the subject property to get a dog because she feared expulsion or other retaliation from
Respondent.

8 Compare Secretary of HUD v. Astralis Condominium Association, HUDALJ 08-071-FH (issued
September 10, 2009) (Respondent violated 42 U.S.C. 83617 when, in response to Complainants’ request
for exclusive use of handicapped accessible parking spaces: (a) Respondent placed and/or caused to be
placed parking stickers for alleged misuse of the handicapped parking spaces on Complainants’ cars,
even on the driver’'s side window, when they parked in the handicapped parking spaces. The parking
stickers covered large portions of the glass and prevented people inside the car from effectively seeing
out; (b) Respondents filed a law suit against Complainants for the sole purpose of preventing them from
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COMPLAINANT WAS NOT EXPELLED FROM THE SUBJECT PROPERTY BECAUSE
OF HER DISABILITY

The Agency alleges that, on January 12, 2009, Respondent gave Complainant a
written request to vacate the subject property by February 28, 2009, because of her
disabilities and request for a service dog, thereby violating of ORS 659A.145(2)(b).*
The Agency’s prima facie case on this issue consists of the following elements:

(1) Complainant has a “disability” as defined in ORS 659A.421;
(2) Respondent is a “person” as defined in ORS 659A.001(9);

(3) Complainant was a “purchaser” as defined in ORS 659A.421(1)(b) who
leased and occupied a “dwelling” as defined in ORS 659A.421(1)(a) that
was owned by Respondent;

4) Respondent expelled Complainant from her dwelling;
(5) Respondent expelled Complainant because of her disability.

The first three elements are undisputed. Respondent testified that his “request” that
Complainant find “alternative living arrangements” was just that — a “request” — and not
an expulsion. The forum disagrees and finds that Respondent’s “request” satisfies the
fourth element of the Agency’s prima facie case.

The remaining element of the Agency’s prima facie case is the causal link --
proof that Respondent expelled Complainant from her dwelling because of her disability.

using the handicap parking spaces on an exclusive basis; (c) Respondents withdrew its lawsuit against
and modified the handicap parking spaces by identifying them with a “big sign” which read “Visitors”; (d)
Respondents’ Board ignored advice to provide Complainants with the requested spaces in exchange for
Complainants’ Assigned Spaces, and Complainants were forced to appear before an hostile Assembly;
and (e) Respondents’ Board members made a series of public, disparaging remarks about
Complainants); Secretary of HUD v. Willie L. Williams, HUDALJ 02-89-0459-1 (issued March 22, 1991)
(Respondent telephoned Complainant, an AIDs victim, at 6 a.m., and awakened him to tell him he had
heard Complainant had AIDS, thereby violating 42 U.S.C. 83617 for the reason that the “timing,
circumstances and content of Respondent’s phone call [had] the effect of threatening and intimidating
Complainant and interfering with the quiet enjoyment of his home.”)

1% ORS 659A.145(2)(b) prohibits the expulsion of a person from a dwelling based on their disability,
whereas ORS 659A.145(8) prohibits a person from “interfer[ing]” with an individual's “enjoyment of * * *
any right granted or protected by this section.” In the forum’s view, retaliation by expulsion against
Complainant because she requested a dog, a right granted and protected by ORS 659A.145, would
constitute “interfere[nce]” prohibited by ORS 659A.145(8). See In the Matter of Petworks LLC, 30 BOLI
35, 46 (2008) (citing Drayton v. Department of Transportation, 186 Or App 1, 62 P3d 430 (2003) for the
proposition that the Agency could not award overtime pay to a wage claimant because the Agency’s
charging document lacked a citation to the statute and rule allegedly violated). Since the Agency did not
plead Complainant’s expulsion as a violation of ORS 659A.145(8), the forum does not consider the
Agency'’s allegation that Complainant was expelled because she requested a service dog.
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The Agency has the burden of proof to establish this link?°

preponderance of the evidence.*

and the standard of proof is a

The Agency’s administrative rules set out three legal theories that can be used to
prove unlawful discrimination in housing: specific intent, different or unequal treatment,
and mixed motive. OAR 839-005-0206(2)(d). The rules instruct the forum to use
“whichever of the following theories applies.” Because the Formal Charges do not
specify which of the three theories supports the Agency’s allegation of discriminatory
expulsion, the forum refers to the facts alleged in the Charges in support of the
Agency’s allegation to determine which theory should be applied. That section of the
Formal Charges contains the following allegations:

“VII. DISCRIMINATION: EXPELLING A PURCHASER BASED ON DISABILITY
“The Agency re-alleges paragraphs 1-30 and further alleges:

“31. At all material times, Complainant was an occupant, renter and/or lessee
of the subject property and was therefore a ‘purchaser’ as defined by ORS
659A.421 and Aggrieved Person was an occupant and therefore a ‘purchaser’ as
defined by ORS 659A.421.

“32.  On or about October 9, 2008, Complainant asked Respondent that she be
allowed to have a companion®? dog. Respondent denied the request.

“33. On or about January 12, 2009, Respondent advised Complainant that she
and Aggrieved Person would have to move by February 28, 2009, because
Respondent's daughter needed a place to live.

“34. Complainant and Aggrieved Person vacated the subject property on or
about February 28, 2009.

“35. Complainant observed a ‘for rent’ sign in the yard at the subject property
about one week after she moved out.

“36. By his actions, Respondent expelled Complainant and Aggrieved Person
based on Complainant's disability and/or request for reasonable accommaodation,
in violation of ORS 659A.145(2)(b).”

The different or unequal treatment theory of discrimination requires
comparators,” and the mixed motive theory of discrimination requires dual motives.?*

% See OAR 839-005-0206(2)(d)(B)(ii).

%1 See, e.g., In the Matter of Sunnyside Inn, 11 BOLI 151, 165 (1993).

2 Although the Formal Charges use the term “companion dog” in two places, the forum uses the term
“service dog” in its analysis because it is the term Dr. Dukeminier used when prescribing a dog for
Complainant and because Complainant testified she asked Respondent if she could have a “service” dog.

% 0AR 839-005-0206(1)(d)(B) provides: “Different or Unequal Treatment Theory: The respondent treats
members of a protected class differently than others who are not members of that protected class. When
the respondent makes this differentiation because of the individual's protected class and not because of
legitimate, non-discriminatory reasons, unlawful discrimination exists.”
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The pleadings allege neither. Consequently, the forum applies the specific intent
theory, which provides that unlawful discrimination occurs when a respondent
“knowingly and purposefully discriminates against an individual because of that
individual’s membership in a protected class.” OAR 839-005-0206(1)(d)(A).

Specific intent can be shown by direct or circumstantial evidence. In the Matter
of WINCO Foods, Inc., 28 BOLI 259, 300 (2007). Direct evidence is evidence that
proves a fact in dispute directly, without any inferences or presumptions, and which in
itself, if true, conclusively establishes the fact.”®> There is no direct evidence that
Respondent expelled Complainant because of her disabilities. The Agency can also
prove unlawful discrimination by showing that Respondent’s reason for expelling
Complainant — so that Coop, his daughter, could move in -- was a pretext for
discrimination because it was untrue. The Agency argues that has proved pretext by
showing that Coop did not move into the subject property and Respondent posted a “for
rent” sign after Complainant moved out. In evaluating this argument, the forum is
mindful that the burden of proof on this issue rests with the Agency.

The Agency relies on three primary pieces of evidence to show that Coop’s
failure to move into the subject property and the “for rent” sign establish pretext. First,
Respondent's prior inconsistent statement to Johnson that Coop moved into the subject
property. Second, Respondent’s failure to produce any records except for Coop’s
check register to show that Coop in fact paid a rental deposit to show her intent to move
into the subject property. Third, Respondent’s failure to produce any records to show
the date that Coop moved out of Respondent’s motor home to her Cottage Grove rental
or the date that new tenants moved into the subject property. The forum addresses
each separately.

A. Respondent’s prior inconsistent statement.

Johnson credibly testified that Respondent told him that Coop had moved into
the subject property for a short time. At hearing, Respondent testified that Coop did not
move into the subject property after Complainant vacated it because she located
alternative lodging in Cottage Grove between January 12 and February 28, 2009, and
moved there instead. However, this prior inconsistent statement only reflects on
Respondent's credibility, as there is no dispute that Coop never moved into the subject

property.

* OAR 839-005-0206(1)(d)(B)(i)(I) provides: “Mixed Motive: If the respondent presents substantial
evidence that a legitimate, non-discriminatory reason contributed to the respondent’s action, but the
division finds the individual's protected class membership was also a substantial factor in the
respondent’s action, the division will determine there is substantial evidence of unlawful discrimination.”

% See, e.g., In the Matter of Alpine Meadows Landscape, LLC, 19 BOLI 191, 209, 211 (2000) (A note that
respondents sent to complainant a note stating they did not hire him because they "were looking for
someone younger, to possibly take over the business" was direct evidence that established respondent’s
specific intent to discriminate against complainant based on his age).
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B. Did Respondent and Coop ever intend for Coop to move into the subject

property?

The question then becomes whether Respondent and Coop ever intended that
Coop would move into the subject property. Coop testified that she planned to move
into the property to make it more difficult for her abusive partner to find her, as he knew
where Respondent lived. She also testified that she wrote out check #136 to
Respondent for $375 on January 9, 2009, as a deposit on the rent and Respondent
provided a copy of Coop’s check register as corroboration. Respondent did not provide
a copy of the check and testified that he tore it up when Coop moved elsewhere.
Respondent produced no records except for Coop’s check register to show that Coop in
fact paid a rental deposit to show her intent to move into the subject property. The
Agency contends that Respondent's failure to produce a copy of the check and Coop’s
failure to note the payee of the check in her check register should lead the forum to
conclude that no check was ever written, or if it was, it was not written to Respondent.
The forum disagrees for several reasons. First, Respondent brought the original check
register to the hearing and the Agency and the ALJ both inspected the two pages
containing the handwritten entry for check #136 that constitute Exhibit R-2. The ALJ
observed no anomalies and the Agency’s case presenter, after inspecting the original
check register, did not argue that the original document had been altered in any way.
Second, check #136 is one of 14 entries on the same page in Coop’s register. For
check 136, the register reads “136 1/9/09 Half of March Rent Post Dated 2/10/09
375.00.” Two other entries in Exhibit R-2 are also unaccompanied by a note as to their
purpose. Check 133 has no notation at all after the check number, and the entry after
“134,” written on 12/10/08, only states “VOID.” Third, because Coop is respondent’s
daughter and not a merely a tenant with whom he had only a fiduciary relationship, the
forum believed Respondent's testimony that he did not cash check 136 and instead tore
it up. Finally, as to check 136, Respondent cannot produce what no longer exists.

C. Significance of Respondent’s failure to produce any records showing
Coop’s “move-out” date and the new tenants’ “move-in” date.

Respondent produced no records at hearing to show the date that Coop moved
out of Respondent’s motor home to her Cottage Grove rental and the date that Anne
Nama & Chris Wolf, Respondent’s new tenants, moved into the subject property. Since
those records were arguably within the power of Respondent to produce and would
support Respondent’s defense, the Agency argues that Respondent’s failure to produce
them creates an inference that Coop never intended to move. The forum disagrees for
two reasons. First, because there was no evidence that Respondent “willfully
suppressed” the records, no presumption exists under OEC 311(1)(a) that the records
would have been adverse to Respondent.?® Second, it was the Agency’s burden to
prove that Respondent’'s defense was pretextual. If the Agency believed that
Respondent’'s defense was a pretext, it could have sought these records through

% see, e.g., In the Matter of Storm King Construction, Inc., 27 BOLI 46, 53 (2005) (forum took guidance
from presumption in Oregon Evidence Code to resolve the issue of whether a respondent had received a
letter sent to it by the Employment Department).
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discovery and offered them as impeachment or rebuttal evidence or called Wolf or
Nama, the new tenants, as witnesses. Nothing in the record suggests that the Agency
made any attempt to obtain the records and the Agency did not call Wolf or Nama as a
witness.

In conclusion, the forum finds that the Agency has not shown, by a
preponderance of the evidence, that Respondent expelled Complainant because of her
disability.

RESPONDENT DID NOT REPRESENT THAT THE SUBJECT PROPERTY WAS NOT
AVAILABLE FOR RENT WHEN IT WAS IN FACT AVAILABLE

The Agency alleges that Respondent violated ORS 659A.145(2)(e) by sending a
letter to Complainant, dated January 12, 2009, that stated she needed to move because
the subject property was no longer available due to his daughter’'s imminent move when
the subject property was still available for Complainant’s occupancy. In pertinent part,
ORS 659A.145(2)(e) provides:

“(2) A person may not discriminate because of a disability of a purchaser * * *
by doing any of the following:

k% % % %

“(e) Representing that a dwelling is not available for * * * rental or lease when the
dwelling is in fact available for * * * rental or lease.”

OAR 839-005-0205(1)(i), the Agency’s administrative rule on this subject, merely
duplicates the statutory language. Since neither the statute, rule, or Oregon case law
define “representing” in the context of ORS 659A.145(2)(e) and it is a word of common
usage, the forum again relies on Webster’s for the meaning of “representing.”

Webster's defines “representing” as the “present part of REPRESENT.”
Webster's at 1926. “Represent” has a number of meanings, but the meanings that most
closely fit the context of the statute are:

1: to bring clearly before the mind : cause to be known, felt, or apprehended :
present especially by description * * * 10: “to set forth or place before someone
(as by statement, account, or discourse) : exhibit (a fact) to another mind in
language : give one's own impressions and judgment of : state with advocacy or
with the design of affecting action or judgment.” Id.

There is no dispute that Respondent sent the letter or as to its contents or that it
was correctly dated, and the letter itself was admitted as Exhibit A-10. The relevant
sentence in the letter reads as follows: “This is to inform you that due to the need for an
immediate family member, our daughter, needing housing, we must request that you
find alternative living arrangements by Feb 28, 2009.” Based on the Webster’s
definitions quoted above, the forum concludes that Respondent's statement
“represent[ed]” that, as of February 28, 2009, the subject property was not available for
** * rental or lease.”
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The forum has determined that the subject property became available for rent
after Complainant moved out in February 2009 due to Coop’s failure to move in, and
that Respondent did not obtain new tenants until March 18, 2009. However, because
“representing” is the present part of “represent,” the forum’s focus must be on the
prospective post-February 28, 2009, availability of the subject property on January 12,
2009, the date of Respondent’s letter. The forum does this by examining Respondent’s
and Coop’s intentions on January 12 related to Coop’s prospective tenancy. This issue
was already discussed at some length in the section of this opinion discussing
Complainant’s expulsion and resolved with the conclusion that both Respondent and
Coop believed and intended that Coop would move to the subject property after
Complainant moved out. Since Respondent believed on January 12, 2009, that the
subject would not be available for “rental or lease” after February 28, 2009, his
representation to Complainant did not violate ORS 659A.145(2)(e).

THE COMMISSIONER LACKS JURISDICTION OVER THE AGENCY’S ALLEGATIONS
REGARDING J. PROVENZANO

The Agency alleges that J. Provenzano, as well as Complainant, was “injured by
the actions and inaction of Respondent” and is thereby entitled to damages as a
“purchaser” and “aggrieved person.” J. Provenzano, as an “occupant” of the subject
property, is a “purchaser’” as defined by ORS 659A.421. As plead in the Formal
Charges, she is also an “aggrieved person” because she was expelled from the subject
property, allegedly due to Complainant’s disability. ORS 659A.820(1). However, based
on ORS 659A.820(2) and OAR 839-003-0200(5)(e), the Commissioner lacks jurisdiction
to pursue the allegations in the Formal Charges because J. Provenzano never signed a
complaint.

ORS 659A.820 defines “aggrieved person” in cases involving alleged unlawful
discrimination in real property transactions and sets out the procedure by which an
“aggrieved person” can have the Commissioner conduct an investigation or other
proceeding to resolve the complaint. In pertinent part, ORS 659A.820 reads:

“(1) As used in this section, for purposes of a complaint alleging an unlawful
practice under ORS 659A.145 or 659A.421 or discrimination under federal
housing law, ‘aggrieved person’ includes a person who believes that the person:

“(@) Has been injured by an unlawful practice or discriminatory housing
practice; or

“(b)  Will be injured by an unlawful practice or discriminatory housing practice
that is about to occur.

“(2) Any person claiming to be aggrieved by an alleged unlawful practice may
file with the Commissioner of the Bureau of Labor and Industries a verified
written complaint that states the name and address of the person alleged to have
committed the unlawful practice. The complaint must be signed by the
complainant. The complaint must set forth the acts or omissions alleged to be an
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unlawful practice. The complainant may be required to set forth in the complaint
such other information as the commissioner may require. Except as provided in
ORS 654.062, a complaint under this section must be filed no later than one year
after the alleged unlawful practice.” (Underlined emphasis added)

OAR 839-003-0200 is an administrative rule adopted by the Agency that sets out the
process for an aggrieved person to file a complaint of housing discrimination. In
pertinent part, it provides:

“(2) A person claiming to be aggrieved by an alleged unlawful practice under
ORS 659A.145 or 659A.421 or discrimination under federal housing law or the
person's attorney, or the commissioner may file a complaint, in person or by mail,
with the division at any bureau office in the state of Oregon. Complaint means a
written statement signed by the complainant that:

“(a) Gives the name and address of the complainant and the respondent;

“(b) Describes the acts or omissions alleged to be an unlawful practice, including
those acts or omissions the person believes are about to occur and;
“(c) Describes how the person was harmed or will be harmed by such actions.

k x % % %

“(5) The procedures for filing a complaint are as follows:
“(a) A person or the person's attorney makes an inquiry to the division;

“(b) The division may provide the person or the person's attorney with a letter of
information and/or questionnaire;

“(c) If the division determines the person has a basis for filing a complaint, the
division will draft a complaint based upon the information provided by the person
and send or give the complaint to the person or the person's attorney for
verification. The person or the person's attorney will request any necessary
changes to the complaint.

“(d) The person will verify and sign the complaint. The complaint will then be
submitted to the division.

“(e) If the person is an unemancipated minor the complaint must be signed by the
minor and the parent or legal guardian of the minor.

(Underlined emphasis added)

To summarize, ORS 659A.820(1) provides that any person meeting the definition of an
“aggrieved person” may file a verified written complaint with the Commissioner by (1)
meeting the same requirements of ORS 659A.820(2) that any person alleging any other
“unlawful practice” under the Commissioner’s jurisdiction must meet, and (2) following
the procedures set up by the Agency in OAR 839-003-0200(2) & (5). By doing so, that
person becomes a “complainant.” All aggrieved person, including an unemancipated
minor in a complaint alleging unlawful discrimination in a real property transaction, must
sign the complaint before the Commissioner can pursue it. Although the Formal
Charges allege standing to pursue the Agency’s allegations because J. Provenzano is
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an “aggrieved person,” there is no statutory language or Agency administrative rule that
exempts an “aggrieved person” in a housing discrimination case from signing their
complaint. There is also no evidence that J. Provenzano, who was at most 10 years old
when Complainant filed her second amended complaint naming J. Provenzano as an
“aggrieved person,” was an emancipated minor at that time. The Agency, having
adopted its rule requiring unemancipated minors to sign complaints, is bound to follow
that rule.’” Based on the plain language of ORS 659A.820(2) and the Agency’s own
rule, J. Provenzano’s failure to sign her complaint foreclosed the Agency from
proceeding on her behalf. Accordingly, the forum enters no findings regarding whether
or not Respondent’s denial of reasonable accommodation to Complainant “injured” J.
Provenzano and awards her no damages.

DAMAGES

The Agency seeks out-of-pocket moving expenses of “at least $10,000” for
Complainant and “at least $20,000” in emotional, mental, and physical suffering for
Complainant. The forum awards no damages for Complainant’s moving expenses
based on its conclusion that Complainant’s expulsion was not an unlawful practice. The
award that is discussed below is predicated solely on Respondent’s failure to
reasonably accommodate Complainant’s disabilities by allowing her to have a service
dog in violation of ORS 659A.145(2)(g).

In determining an award for emotional, mental, and physical suffering, the forum
considers the type of discriminatory conduct, and the duration, frequency, and severity
of the conduct. It also considers the type and duration of the mental distress and the
vulnerability of the complainant. The actual amount depends on the facts presented by
each complainant. A complainant’s testimony, if believed, is sufficient to support a
claim for damages. In the Matter of From the Wilderness, 30 BOLI 227, 291-92 (2009).

This forum has only issued four Final Orders that involved discrimination in real
property transactions, most recently in 1990.”® Because of their age, the forum does
not consider them in evaluating the monetary value of Complainant’s mental suffering.

There is considerable evidence in the record related to Complainant’s emotional,
mental, and physical suffering due to her expulsion, but scant evidence of her suffering
related to Respondent’s denial of her request to have a service dog. Her daughter
testified that Complainant was “shaky,” “confused” and “upset” after Respondent told
her she could not have a dog and didn’t sleep that night. Complainant, her daughter,
and Kennedy, her therapist, testified that Complainant has had a service dog since May
2010, that the dog makes her feel safe, requires her to go outside more and get more

%" See Harsh Investment Corp. v. State Housing Division, 88 Or App 151, 157, 744 P2d 588 (1987), citing
Bronson v. Moonen, 270 Or 469, 476-477, 528 P2d 82 (1974).

% |n the Matter of Strategic Investments of Oregon, Inc., 8 BOLI 227 (1990); In the Matter of Dan Stoller,
7 BOLI 116 (1988); In the Matter of Harold Schipporeit, 6 BOLI 113 (1987), aff'd, Schipporeit v. Roberts,
93 Or App 12, 760 P2d 1339 (1988), aff'd, 308 Or 199, 778 P2d 953 (1989); In the Matter of Harold
Carlson, 24 BOLI 168 (1975).
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exercise, and is very important to her emotional stability. From this testimony, the forum
infers that Complainant would have had the same benefits during her tenancy with
Respondent, had she been allowed a service dog. The forum recognizes that it is
impossible to determine the exact date Complainant would have acquired a service dog,
had Respondent granted her request, but infers that it would have happened at some
time during her remaining tenancy with Respondent.?® Correspondingly, the forum also
infers that Respondent’s denial of her request caused her to be denied those benefits
for some period of time.

Respondent contends that any mental suffering award to Complainant should be
diluted by the concurrent mental suffering she experienced due to related to family
problems. The forum disagrees, having consistently held in prior Final Orders when
calculating mental suffering damage awards that respondents must take complainants
“as they find them.” The forum follows that precedent in making an award in this case.*

Based on the suffering Complainant experienced in the immediate aftermath of
Respondent’s denial of her service dog request and the corresponding benefit she was
denied during at least part of her remaining tenancy, the forum finds that $10,000 is an
appropriate award to compensate Complainant for her emotional and mental suffering.

CiviL PENALTY

This is the first case to come before the Commissioner since the civil penalty
provisions of ORS 659A.855 were enacted by the legislature. Under that statute, the
Formal Charges ask the forum to assess an $11,000 civil penalty. In pertinent part, that
statute provides:

“(1)(a) If the Commissioner of the Bureau of Labor and Industries files a
complaint under ORS 659A.825 alleging an unlawful practice other than an
unlawful employment practice, and the commissioner finds that the respondent
engaged in the unlawful practice, the commissioner may, in addition to other
steps taken to eliminate the unlawful practice, impose a civil penalty upon each
respondent found to have committed the unlawful practice.

k x % % %

“(2)(a) Notwithstanding subsection (1)(b) of this section, if a complaint is filed
under ORS 659A.820 or 659A.825 alleging an unlawful practice under ORS

# Complainant testified that she did not obtain a dog until May 2010 because of financial problems
caused by the cash deposit she had to make to obtain replacement lodging after her expulsion, but there
was no evidence that she was financially unable to obtain a dog in October 2008 or that there were any
other circumstances that would have made it difficult for her to obtain a dog during her remaining tenancy
with Respondent.

% See, e.g., In the Matter of Charles Edward Minor, 31 BOLI 88, 104 (2010); In the Matter of Robb
Wochnick, 25 BOLI 265, 290 (2004); In the Matter of Entrada Lodge, Inc., amended final order on
remand, 24 BOLI 126, 154 (2003); In the Matter of Kenneth Williams, 14 BOLI 16, 26 (1995); In the
Matter of Motel 6, 13 BOLI 175, 186-87 (1995); In the Matter of Loyal Order of Moose, 13 BOLI 1, 12-13
(1994).
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659A.145 or 659A.421 or discrimination under federal housing law and the
commissioner finds that a respondent has engaged in an unlawful practice under
ORS 659A.145 or 659A.421 or discrimination under federal housing law, the
commissioner may assess against the respondent, in addition to any other relief
available, a civil penalty:

“(A) In an amount not exceeding $11,000].]

k% % % %

“(3) Civil penalties under this section shall be imposed in the manner provided by
ORS 183.745.”

Here, the forum has found that Respondent committed an unlawful practice under ORS
659A.145. ORS 659A.855(2)(a)(A) provides for a maximum civil penalty of $11,000 in
these circumstances.®® However, there are no provisions in ORS 659A.855 or any
other statute in ORS chapter 659A that offer guidance as to factors the forum should
consider in deciding whether to assess the maximum civil penalty or a lesser amount.
OAR 839-005-0195 et seq, the Agency’s administrative rules interpreting the housing
discrimination provisions of ORS chapter 659A, similarly lend no guidance.®
Incongruously, ORS 183.745(7) provides “(7) This section does not apply to penalties: *
** (¢) Imposed under the provisions of ORS chapter * * * 659A[.]"

The FHA, at 42 U.S.C. 83612(g)(3)(A), similarly provides for a civil penalty
against a respondent “(A) in an amount not exceeding $11,000* if the respondent has
not been adjudged to have committed any prior discriminatory housing practice.” Unlike
ORS 659A.855, the Code of Federal Regulations sets out specific guidelines for an ALJ
to use when evaluating the appropriate amount of civil penalty. 24 CFR §180.671. In
pertinent part, it states:

“(c) Factors for consideration by ALJ. (1) In determining the amount of the civil
penalty to be assessed against any respondent for each separate and distinct
discriminatory housing practice the respondent committed, the ALJ shall consider
the following six (6) factors:

“(i) Whether that respondent has previously been adjudged to have committed
unlawful housing discrimination;

8 Subsequent paragraphs in ORS 659A.855(2) provide for a greater maximum civil penalty for repeat
offenders.

% This contrasts with civil penalties assessed by the Commissioner in wage and hour cases alleging
violations of working conditions, farm labor contractor cases, and prevailing wage rate cases, in which the
Agency has promulgated rules requiring, allowing, or requiring and allowing the forum to consider
“mitigating” and “aggravating” circumstances in determining an appropriate civil penalty. See OAR 839-
015-0510 (farm labor contractor); OAR 839-020-1020 (wage and hour working conditions); OAR 839-025-
0540 (prevailing wage rate).

% This amount has been amended in the Code of Federal Regulations to $17,000 based on 28 U.S.C.
2461 (Federal Civil Penalties Inflation Adjustment Act of 1990), as amended by 31 U.S.C. 3701 (Debt
Collection Improvement Act), which requires each federal agency to make inflation adjustments to its
maximum civil money penalties.
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“(ii) That respondent's financial resources;

“(iii) The nature and circumstances of the violation;
“(iv) The degree of that respondent's culpability;
“(v) The goal of deterrence; and

“(vi) Other matters as justice may require.”

In the absence of any direction from the Oregon legislature or the Agency through
promulgation of an administrative rule, the forum takes guidance from the criteria above
to determine the appropriate civil penalty, if any, to be assessed against Respondent for
its violation of ORS 659A.145(2)(g).**

There is no evidence that Respondent has engaged in any previous housing
discrimination and no evidence of Respondent’s financial resources, other than that he
owned only one rental property, the duplex Complainant lived in. The nature of the
violation was an indirect, but effective oral denial of a service dog for a maximum period
of four and one-half months to a complainant who was prescribed a dog for her
depression issues. Respondent is the only culpable person. The maximum penalty
may have a substantial deterrence effect on other landlords. However, based on (1)
Respondent’s limited property holdings; (2) the fact that he let Complainant keep two
“service” cats that were prescribed for her “medical well being”; (3) the fact that he
allowed Ahlquist and the renters who replaced Complainant to keep a dog; and (4) the
absence of any evidence of a bias on his part toward disabled persons, the forum
concludes that the maximum penalty is not likely to have a significant deterrent effect on
Respondent. The forum considers the fact that Respondent obeyed the law in allowing
Complainant to have two “service” cats as mitigating evidence.

Based on the above, the forum concludes that $5,500 is an appropriate civil
penalty for Respondent’s violation of ORS 659A.145(2)(qg).

RESPONDENT’'S EXCEPTIONS

Respondent’s exceptions focus on two issues — the ALJ’s credibility findings, and
the amount of damages in the proposed award to Complainant. Respondent’s

* The forum has previously taken guidance from analogous federal law in civil rights cases. See, e.g., In
the Matter of Barrett Business Services, Inc., 22 BOLI 77, 90-91 (2001) (forum relied on EEOC Guidelines
interpreting provisions of the ADA that were similar to ORS 659.447 and 659.448); In the Matter of
Murrayhill Thriftway, Inc., 20 BOLI 130, 149 (2000), affirmed without opinion, Burks v. Murrayhill
Thriftway, Inc. and Bureau of Labor and Industries, 174 Or App 405 (2001), rev den 333 Or 400 (2002)
(although federal case law interpreting federal statutes and regulations similar to Oregon laws are not
binding on this forum, federal decisions are instructive in construing and applying similar state law); In the
Matter of Kenneth Williams, 14 BOLI 16, 25 (1995) (While federal case law interpreting federal statutes
and regulations that are similar to Oregon laws is not binding on this forum, it is instructive and may be
adopted as precedent in Oregon cases); In the Matter of WS, Inc., 13 BOLI 64, 86 (1994) (because some
of Oregon’s civil rights laws are modeled after federal civil rights laws, the commissioner has often looked
to federal case law for guidance in interpreting and administering Oregon's laws).
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exceptions to the ALJ’'s credibility findings are denied because those findings are
supported by substantial evidence in the record. Likewise, the proposed award of
$10,000 in damages for emotional suffering is supported by the facts found by the ALJ
and is within the Commissioner’s authority. Related to Complainant’s emotional
suffering, the forum notes that the evidence is not clear as to when Complainant
received her lump sum Social Security disability award, and that Complainant credibly
testified that it cost her $130, plus food and flea medicine, to obtain her service dog
from the pound.
ORDER

1. NOW, THEREFORE, as authorized by ORS 659A.850(2) and ORS
659A.850(4), and to eliminate the effects of Respondent’s violation of ORS
659A.145(2)(g) and OAR 839-005-0220(2)(c)(C), and as payment of the damages
awarded, the Commissioner of the Bureau of Labor and Industries hereby orders
Kenneth D. Wallstrom to deliver to the Fiscal Services Office of the Bureau of Labor
and Industries, 1045 State Office Building, 800 NE Oregon Street, Portland, Oregon
97232-2180, a certified check payable to the Bureau of Labor and Industries in trust for
Complainant Teresa Provenzano in the amount of:

a) TEN THOUSAND DOLLARS ($10,000), representing
compensatory damages for emotional, mental, and physical distress Teresa
Provenzano suffered as a result of Respondent’s unlawful practices found herein;
plus,

b) Interest at the legal rate on the sum of $10,000 from the date of the
Final Order until Respondent complies herein.

2. NOW, THEREFORE, as authorized by ORS 659A.855, the Commissioner
of the Bureau of Labor and Industries hereby orders Kenneth D. Wallstrom to deliver
to the Fiscal Services Office of the Bureau of Labor and Industries, 1045 State Office
Building, 800 NE Oregon Street, Portland, Oregon 97232-2180, a certified check
payable to the Bureau of Labor and Industries in the amount of FIVE THOUSAND FIVE
HUNDRED DOLLARS ($5,500), representing a civil penalty assessed pursuant to ORS
659A.855(2)(a)(A), plus interest at the legal rate on the sum of $5,500 from the date of
the Final Order until Respondent complies herein.

3. NOW, THEREFORE, as authorized by ORS 659A.855, the Commissioner
of the Bureau of Labor and Industries hereby orders Kenneth D. Wallstrom to:

a) Cease and desist from discriminating against any person in any
aspect of the rental, sale or enjoyment of a dwelling pursuant to ORS 659A.145;
and

b) Create a written policy designed to prevent unlawful housing
practices related to granting reasonable accommodation to any “purchaser” with
a disability, as those terms are respectively defined in ORS 659A.421(1)(b) and
OAR 839-005-0200, who requests a service or companion animal related to the
purchaser’s disability, with such policy to be approved by the Oregon Bureau of
Labor and Industries, Civil Rights Division.
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In the Matter of

ANDREW W. ENGEL, DMD, PC dba AWE DENTAL SPA and
DR. ANDREW W. ENGEL individually as an Aider and Abettor

Case No. 38-11
Final Order of Commissioner Brad Avakian
Issued September 13, 2012

SYNOPSIS

Respondent Awe Dental Spa employed Complainant as a dental assistant and
subjected her to harassment based on her religion, failed to reasonably accommodate
her religious beliefs, and constructively discharged her based on her religion.
Respondent Dr. Andrew W. Engel aided and abetted Respondent Awe Dental Spa in
the commission of the unlawful employment practices. The forum awarded
Complainant $12,000 in back pay, $10,654 in out-of-pocket expenses attributable to the
unlawful employment practices, and $325,000 in damages for mental, emotional, and
physical suffering, and found Respondents jointly and severally liable for these
damages. The forum also required Respondent Dr. Engel and his staff to attend
training on recognizing and preventing religious discrimination. ORS 659A.030(1)(a),
ORS 659A.030(1)(b), ORS 659A.030(1)(g), ORS 659A.033, ORS 659A.850.

The above-entitled case came on regularly for hearing before Alan McCullough,
designated as Administrative Law Judge (“ALJ”) by Brad Avakian, Commissioner of the
Bureau of Labor and Industries for the State of Oregon. The evidentiary part of the
hearing was held on December 13-15, 2011, in the Lyon Room of the Deschutes
Services Building, 1300 NW Wall St., Bend, Oregon. Closing arguments were held on
February 16, 2012, at the Portland offices of the Bureau of Labor and Industries.

The Bureau of Labor and Industries (“BOLI” or “the Agency”) was represented by
case presenters Chet Nakada and Patrick A. Plaza, both employees of the Agency.
Complainant Susan Muhleman was present throughout the hearing and was not
represented by counsel. Respondent Andrew W. Engel, DMD, PC (*AWEPC") was
represented by Jeffrey T. Eager, attorney at law. Respondent Andrew W. Engel,
individually (“Dr. Engel”), was represented by Michael F. Gordon, attorney at law. Dr.
Engel, Mr. Eager, and Mr. Gordon were present throughout the hearing. During closing
arguments, Mr. Nakada, Mr. Plaza, and Mr. Gordon appeared in person, and
Complainant, Mr. Eager, and Dr. Engel participated by telephone. Johanna
Riemenschneider, Senior Assistant Attorney General, Oregon Department of Justice,
was present and made legal argument on the Agency’s behalf.
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The Agency called the following witnesses: Complainant; Brandy Pirtle, senior
investigator, BOLI Civil Rights Division (telephonic); Lynne Georgia, Respondent
AWEPC's employee (telephonic); Pat Parkison, Complainant's mother; Kailey
Middaugh, Complainant’'s friend and former co-worker (telephonic); Brent Dodrill,
Complainant’s childhood pastor (telephonic); and Respondent Dr. Andrew Engel.

Respondents called Dr. Andrew Engel and Brianne Summers, Respondent
AWEPC’s employee and Complainant’s former co-worker, as witnesses.

The forum received into evidence:

a) Administrative exhibits X-1 through X-22 (submitted or generated prior to
hearing) and X-23 (created after the evidentiary portion of the hearing concluded);

b) Agency exhibits A-1 through A-27 (submitted prior to hearing); and

C) Respondents’ exhibits R-1 (submitted or generated prior to hearing) and
R-2 through R-4 (submitted at hearing).

Having fully considered the entire record in this matter, I, Brad Avakian,
Commissioner of the Bureau of Labor and Industries, hereby make the following
Findings of Fact (Procedural and on the Merits), Ultimate Findings of Fact, Conclusions
of Law, Opinion, and Order.

FINDINGS OF FACT — PROCEDURAL

1) On November 9, 2009, Complainant filed a verified complaint with the
Agency’s Civil Rights Division alleging that she was the victim of the unlawful
employment practices of Respondent AWEPC in that she was required to go to
Scientology management training or resign and she chose to resign based on her
religion. On or about March 31, 2010, Complainant amended her complaint to include
allegations that she was treated differently, harassed, denied reasonable
accommodation, and forced to resign because of intolerable working conditions
imposed by Respondents and that she was retaliated against for her opposition to the
discrimination on the basis of religion. The amended complaint named Dr. Engel as an
aider and abettor. On June 25, 2010, Complainant amended her complaint a second
time to specifically describe acts of alleged aiding and abetting by Dr. Engel. After
investigation, the Agency found substantial evidence of an unlawful employment
practice and issued a Notice of Substantial Evidence Determination on October 4, 2010.

2) On September 14, 2011, the Agency issued Formal Charges alleging that:

(a) Respondents unlawfully discriminated against Complainant in terms and
conditions of employment by harassing her based on her religion in that
Respondents subjected her to a hostile work environment, in violation of ORS
659A.030(1)(b) and OAR 839-005-0010(4)(a) and (b);

(b) Respondents failed to reasonably accommodate Complainant's religious
beliefs by denying her request to not attend a symposium that Complainant
believed was associated with the Church of Scientology, in violation of ORS
659A.030(1) and ORS 659A.033(1);
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(c) Respondents retaliated against Complainant in terms and conditions of
employment based on her opposition to attending the symposium, in violation of
ORS 659A.030(1)(b), ORS 659A.030(1)(f) and OAR 839-005-0033;

(d) Respondents constructively discharged Complainant by intentionally creating
or intentionally maintaining discriminatory working conditions related to
Complainant’s religion, thereby creating working conditions so intolerable that a
reasonable person in Complainant’s circumstances would have resigned
because of them and Respondents desired to Complainant to leave her
employment as a result of the intolerable working conditions or knew or should
have known that Complainant was certain or substantially certain to leave
Respondents' employment as a result of the working conditions created by
Respondents, in violation of ORS 659A.030(1)(a) and OAR 839-005-0011,

(e) Dr. Engel aided and abetted AWEPC in the commission of the alleged
unlawful employment practices and is an aider/abettor under ORS
659A.030(1)(9);

() As a result of Respondents’ alleged unlawful employment practices,
Complainant is entitled to lost wages and out of pocket expenses of "at least
$35,000" and damages for "emotional, mental, and physical suffering" in the
amount of "at least $80,000."

3) On September 14, 2011, the forum served the Formal Charges on
Respondents, accompanied by the following: a) a Notice of Hearing setting forth
December 13, 2011, at 9:30 a.m., in Bend, Oregon, as the time and place of the hearing
in this matter; b) a Summary of Contested Case Rights and Procedures containing the
information required by ORS 183.413; c¢) a complete copy of the Agency’s
administrative rules regarding the contested case process; and d) a separate copy of
the specific administrative rule regarding responsive pleadings.

4) On September 21, 2011, Respondents, through counsel Jeffrey T. Eager,
filed an answer and affirmative defenses to the Formal Charges. Respondents’
affirmative defenses included the following:

e Respondents' requirement that Complainant attend the symposium was a
bona fide occupational requirement;

e Complainant has failed to mitigate her alleged damages;

e Accommodating Complainant's alleged religious beliefs created an undue
hardship for Respondents;

e Complainant has failed to state a claim;

e Complainant failed to cooperate with Respondents' accommodation process;

e The alleged discriminatory conduct was privileged because it was part of
Respondents' efforts to engage with Complainant in the interactive process of
accommodation;

e Respondents did grant Complainant the reasonable accommodation of not
requiring her attendance at the symposium.

96



32 BOLI ORDERS

5) On October 251, 2011, the forum ordered the Agency and Respondents
each to submit a case summary including: a list of all persons to be called as
witnesses; identification and copies of all documents to be offered into evidence; a
statement of any agreed or stipulated facts; and a brief statement of the elements of the
claim and any damage calculations (for the Agency only). The forum ordered the
participants to submit case summaries by January 29, 2010, and notified them of the
possible sanctions for failure to comply with the case summary order.

6) On November 15, 2011, the Agency moved for a Protective Order
regarding Complainant’s medical information and records in response to Respondents’
informal discovery request in which Respondents requested Complainant's medical
records related to Complainant’s claim for damages for emotional distress or mental or
physical suffering. The Agency attached four pages of medical records for the ALJ's
review and asked that the ALJ conduct an in camera review of all documents provided
by the Agency prior to their release to Respondents to determine if the Agency was
required to release them to Respondents. In response, the ALJ issued a Protective
Order governing the use and disposition of Complaint's medical records and testimony
at hearing related to those records. Based on the submitted records’ immediate
proximity in time to the alleged unlawful actions and a specific reference to
Complainant's former employment with AWEPC, the ALJ found that the records likely
contained information generally relevant to the issue of Complainant's entitlement to
damages for emotional, mental, and physical suffering. However, because the Agency
did not specifically ask that the ALJ release these records to Respondents and
Respondents had not filed a motion for discovery order, the ALJ declined to release the
records to Respondents, finding that any such release remained within the Agency's
discretion.

7) On November 23, 2011, Respondents filed a motion for a Discovery Order
seeking more complete responses to Respondents' interrogatories and production of
documents. On November 30, 2011, the Agency filed objections to Respondents'
motion.

8) On December 2, 2011, the ALJ issued an interim order ruling on
Respondents' motion for a discovery order. In pertinent part, the ALJ's order stated:

‘INTERROGATORIES

“‘Respondents sought a discovery order regarding Respondents'
interrogatories numbered 4, 6-9, and 15-17. Respondents argue that the
Agency's responses were inadequate and that the Agency should be required to
respond more completely.

“Interrogatory 4 asks for a description of ‘Complainant's job duties while
employed by Respondent, including but not limited to job duties of August 2009.’
Whether or not Complainant's job duties included any managerial duties may be
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relevant to this case and appears to be in dispute. The Agency and
Complainant are ordered to respond specifically to this interrogatory.’

“Interrogatory 6 seeks the ‘name, phone number, and mailing address of
each person with whom Complainant has communicated with regard to the
substance of her complaint against Respondents, and the nature, substance, and
details of the communication with each such person." This request appears
reasonably likely to produce information generally relevant to the case. The
Agency and Complainant are ordered to identify, to the extent it is [sic] not
already done so in its initial response, persons of whom Complainant is
aware who fit in this cateqgory.

"Interrogatory 7 requests information concerning persons who have
‘discoverable knowledge of the allegations contained in the Formal Charges or
the Respondents' Affirmative Defenses.' This request is unduly vague and the
Agency and Complainant are not required to respond.

“Interrogatory 8 asks for a description of 'the hours Complainant was
scheduled to work the week following August 21, 2009, for an (sic) after her
hours were "cut" for that week as alleged in paragraph 15 of the Formal charges.’
The Agency and Complainant are ordered to respond more specifically to
this interrogatory if the Complainant has any more specific knowledge of
the information sought than was provided in the Agency's initial response
to this interrogatory.

"Interrogatory 9 asks for a description of ‘the nature and extent of
Complainant's injuries resulting from Respondents' actions as alleged in
paragraph 16 and 37 of the Formal Charges.” The Formal Charges seek ‘at least
$80,000’ in damages for these alleged injuries. The Agency's initial response
provides no specific information whatsoever except to state that Complainant
‘lost her health insurance benefits and her physical and emotional health suffered
after an unsuccessful job search where she and her family had to eventually
relocate from Central Oregon.” The Agency and Complainant are ordered to
provide a statement of the specific nature and extent of Complainant's
alleged injuries.

"Interrogatory 15 asks for the identification of ‘any medical or
psychological professionals seen by Complainant for any injury or emotional,
mental or physical suffering Complainant alleges she suffered as a result of
Respondents' actions as alleged in paragraph 37 of the Charges.” The Agency
provided no information in response to this interrogatory and the Agency's
response to Respondents’ motion was to state ‘[t]his information will be provided
by the Forum when it releases Complainant's medical records to Respondents.’
The forum is not responsible for releasing any medical records to Respondents,
and made that clear in the Protective order | issued on November 15, 2011, at
page 2, lines 21-22, and page 3 lines 1-4. If there are any other medical or

! All bolded and underlined language is identically emphasized in the original order.
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psychological professionals who fit the category described in this
interrogatory, the Agency and Complainant are ordered to identify them.

"Interrogatory 16 asks for ‘the amount and method of calculating
Complainant's lost wages and lost benefits allegedly suffered as a result of
Respondent's actions, including but not limited to salary or wages assumed,
benefits assumed, duration of wages and benefits lost.” In its response to
Respondents' motion, the Agency set out specific calculations of lost wages, but
did not refer to any benefits lost or assumed. The Formal Charges seek damages
for ‘loss benefits and out-of-pocket medical expenses and other out-of-pocket
expenses.” The Agency and Complainant are ordered to provide specific
information regarding benefits assumed and benefits lost.

"Interrogatory 16 asks for ‘the recipient, amount, and source of all out-of-
pocket medical and other expenses allegedly incurred by Complainant as a result
of Respondents' actions, including the name, phone number and mailing address
of each medical provider or other recipient of the payment, the amount incurred
or charged by each provider or other recipient, whether the amounts charged or
incurred have been paid, and, if so, by whom the amounts were paid.” The
Agency responded by stating ‘Complainant cannot recall the specific amount and
source of all out-of-pocket medical expenses. The Agency and Complainant will
provide this information if she is able to locate it.” The Agency and
Complainant are ordered to attempt to locate any such existing information
and provide any to Respondents that can be located.

"The Agency and Complainant are to respond as directed to the
above-referenced interrogatories as ordered no later than noon, December
9, 2011, and to provide responses directly to Respondents' attorney by that
time.

"REQUESTS FOR DOCUMENTS

A. "Request for Production of Documents Nos. 1-6, 10-11, 13-15, 17-18, 22-
23, and 25.

"Respondents contend that the Agency's responses to Respondents’ informal
Request for Production of Documents Nos. 1-6, 10-11, and 13-15, are
inadequate in that they ‘contain variations on the following: “Responsive
documents, if they exist, will be provided to Respondents if they can be found by
Complainant.” The Agency and Complainant are only required to produce
documents that exist. Requests 1-6, 10-11, 13-15, 17-18, 22-23, and 25 appear
reasonably likely to produce information that is generally relevant to the case.
With one exception, the Agency is required to produce any documents
responsive to these requests at its earliest opportunity, up to the time the
hearing beqgins. The exception is Request 14, in that the Agency is not required
to produce any communications between the Complainant and the Agency case
presenter.
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"B. Request for Production of Documents No. 16.

"This request asks for Complainant's 2007-2010 tax returns. Based on the
Agency's response to Respondents' motion, the forum presumes that the 2009
and 2010 tax returns have been provided. If not, the Agency and Complainant
are ordered to provide them to Respondents' attorney no later than noon,
December 9, 2011. The forum fails to see the potential relevance of
Complainant's 2007 and 2008 tax returns and the Agency and Complainant need
not provide them.

"k % % % %

"D. Request for Production of Documents No. 24.

"Respondents seek ‘[rlecords of Complainant's treatment or diagnosis by any
medical provider for any reason whatsoever from January 1, 2004 to present.’
Respondents justify the broadness of the request based on ‘the highly general
nature of Complaint's allegations of injury, and the Agency's failure to specify the
nature and extent of injuries in its response to Interrogatory 9[.]' The forum
orders the Agency and Complainant to produce all medical records from January
1, 2007, to the present that reflect any treatment for any condition similar to or
the same as the specific emotional, mental and physical distress Complainant
alleges she experienced as a result of Respondents' alleged unlawful conduct.
This order includes the medical records provided to the forum by the Agency for
an in camera inspection pursuant to its motion for a Protective Order dated
November 15, 2011. Any such medical records provided will be considered
‘subject records’ under the terms of the Protective Order | issued on November
15, 2011.

“The Agency is ordered to provide the forum with a copy of any additional
medical records it provides to Respondents based on this Discovery Order.

“If it has not already done so, the Agency is ordered to produce the medical
records provided to the forum by the Agency for an in camera inspection to
Respondents by 5:00 p.m. on December 5, 2011. To the extent of its ability
to acquire these records, the Agency is required to produce any additional
documents responsive to these requests at its earliest opportunity, up to
the time the hearing begins.”

9) On December 2, 2011 Respondents filed a motion to extend the case
summary deadline to December 7, 2011. The Agency did not object and the ALJ
granted Respondents’ motion. The Agency and Respondents timely filed case
summaries. The Agency filed an addendum to its case summary on December 9, 2011.

10) On December 8, 2011, the Agency moved to amend the Formal Charges
to incorporate Complainant’s amended civil rights complaint® on page 2, line 4 of those
Charges. The ALJ granted the Agency's motion at hearing.

2 Exhibit A-15.
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11) On December 8, 2011, attorney Michael F. Gordon filed a Notice of
Change of Counsel for Respondent Dr. Engel, stating that Gordon was now
representing Respondent Dr. Engel.

12) At hearing, prior to opening statements, the Agency moved to amend the
Formal Charges at page 6, line 18, to substitute “OAR 839-005-0010(4)(c)” for “OAR
839-005-0010(4)(a) & (b).” Respondents did not object and ALJ granted the Agency's
motion.

13) At hearing, prior to opening statements, Respondents moved to amend
paragraph 42 of their Answer to substitute “5” for “X.” The Agency did not object and
ALJ granted Respondents' motion.

14) At hearing, prior to opening statements, the Agency requested permission
to file a post-hearing brief to address the legal arguments Respondents raised in their
case summary. The ALJ deferred ruling on the Agency's motion until the conclusion of
the evidentiary portion of the hearing. At the conclusion of the evidentiary portion of the
hearing, the ALJ granted the Agency's motion and Respondents' request to file a reply
brief. The ALJ also granted the Agency's and Respondents' requests that closing
arguments be made after the briefs were filed.

15) During the hearing, the ALJ required Dr. Engel to read the ALJ's
Protective Order and sign a statement agreeing to be bound by the terms of that Order
as a prerequisite to being allowed to read any of Complainant's medical records
proffered as evidence.

16)  Exhibit A-23, pp. 1, 3, 5, and 7 in the Agency's case summary consisted of
black and white copies of color photographs taken by the Complainant in Respondents’
office. Those copies contained patrtially illegible text. In response to the ALJ's inquiry,
the Agency provided the original color photographs on which the text could clearly be
read. The ALJ ordered the Agency to either substitute the original photographs for the
copies provided in its case summary or to provide equally legible color copies. The
Agency chose the latter option and the ALJ substituted the color copies of Exhibit A-23,
pp. 1, 3, 5, and 7 for the black and white copies provided in the Agency's case
summary.

17) At the start of the hearing, the ALJ orally advised the Agency and
Respondents of the issues to be addressed, the matters to be proved, and the
procedures governing the conduct of the hearing.

18)  On December 20, 2011, the ALJ issued an interim order that required the
Agency to file its written brief no later than January 20, 2012, and Respondents to file
reply briefs no later than February 6, 2012.

% The actual order is misdated "December 2,2011."

101



32 BOLI ORDERS

19) OnJanuary 5, 2012, the ALJ scheduled closing argument for February 16,
2012, at the W.W. Gregg Hearings Room at BOLI's Portland office located at 1045
State Office Building, 800 NE Oregon Street, Portland, Oregon, with the Complainant,
Mr. Eager, and Dr. Engel scheduled to participate by telephone. This arrangement was
based on the mutual agreement of the participants.

20) On December 19, 2011, and January 4, 2012, Mr. Gordon and Mr.
Nakada respectively requested a copy of the audio digital recording of the December
13-15, 2011, hearing. The ALJ mailed a compact disc containing a digital recording of
the hearing to Mr. Gordon and Mr. Nakada on January 6, 2012.

21) Closing arguments were made by Agency and Respondents on February
16, 2012, and the record closed at their conclusion.

22) On June 20, 2012, the ALJ issued a proposed order that notified the
participants they were entitled to file exceptions to the proposed order within ten days of
its issuance. On June 27, 2012, Respondents filed a motion for an extension of time to
file exceptions that was GRANTED. Respondents timely filed exceptions on August 20,
2012.

FINDINGS OF FACT — THE MERITS

1) At all times material, AWEPC was a domestic professional corporation
that employed Complainant and Dr. Engel was the sole owner and president of
AWEPC. AWEPC consisted of Dr. Engel's dental practice and a health spa located in
the same building and adjacent to the dental practice.

2) At times material, Dr. Engel was a member of the Church of Scientology.
3) Scientology is a religion and its members are referred to as Scientologists.

4) In October 2005, Dr. Engel contracted with Hollander management group
to obtain Hollander’s business consulting services. The contract included a clause that
stated:

“Doctor understands and acknowledges that Hollander uses secular
administrative technology developed by L. Ron Hubbard, author, educator, and
founder of the religion of Scientology, in Hollander's program of business
consulting and training. Hollander is, however, a privately owned company,
separate from and not part of any Church of Scientology.”

Dr. Engel used Hollander’'s services until Hollander changed its name to Silkin
Management Group in October 2008. Hollander, then Silkin, provided a business
consultant to help Dr. Engel with “some functions and decisions” in Engel’s business,
including helping him to look at statistics associated with his business, how to improve
those statistics, and helping with the organization of the staff and efficiency. After
Hollander changed its name to Silkin, Dr. Engel continued working with Silkin under the
Hollander contract, consulting with the same persons Hollander used as consultants.
The Silkin consultant who worked with Dr. Engel in August 2009 is a Scientologist.
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5) Silkin is a nationwide company that “consults business objectives with
Dentists, Chiropractors, Veterinarians, and Ophthalmologists practices.” It uses the
same tools and technology as the WISE* and Sterling management groups.

6) In early 2008, AWEPC had an opening for a dental assistant.
Complainant, who had been working as a dental assistant since 1996, applied for and
was hired as Dr. Engel’'s dental assistant in mid-February 2008.

7) Complainant was baptized as a Christian in 1993 and had Christian beliefs
while employed by AWEPC. Based on her Christian beliefs, she was opposed to
“Scientology itself” and believes that her Christian beliefs are “contradicted by the
Church of Scientology.”

8) Complainant's job duties as a dental assistant for Respondent involved
assisting Dr. Engel in “chair side procedures.” Her primary duties included maintaining
dental equipment, sterilizing instruments, taking x-rays, making impressions, pouring up
impressions, making bleach trays, giving post-op instructions, sending out lab work,
answering the phone, bringing patients back to the dental chair, scheduling
appointments, charting notes, and using the computer. Dr. Engel also expected her to
obtain referrals to potential new patients from current patients.

9) In or around July 2009, Dr. Engel attended a Scientology conference.
After his return, he held a staff meeting that Complainant attended in which he talked
about his staff working together more effectively. At the end of the meeting, Dr. Engel
asked the staff if they were all tolerant of each other's religious beliefs and said he had
Scientology books in his office that were available for staff to check out. Dr. Engel and
his wife Francie told the staff that they “didn’t use the Scientology as a religion; they
were only using it for knowledge reasons, so that these books would help us to be able
to market ourself or the business better.” Although Dr. Engel had used methodology
developed by L. Ron Hubbard in his business practice since first contracting with
Hollander, Complainant had previously been unaware that Engel’s business practices
were related in any way to Scientology.

10) In early August 2009 Dr. Engel asked AWEPC's staff, including
Complainant, if they were available to attend a three-day symposium scheduled for
October 8-10, 2009.> Complainant responded that she did not think she had any
obligations on those dates. Soon afterwards, Dr. Engel gave Complainant and the rest
of his staff an outline of the contents of the symposium. The outline included some
terms Complainant was unfamiliar with, including “tone scale.” The symposium cost
AWEPC the flat fee of $3500, regardless of how many staff members attended.

“Dr. Engel testified that “WISE” is an acronym for “World Institute of Scientology Enterprises."
® The forum takes judicial notice that October 8-10, 2009, fell on a Thursday, Friday, and Saturday.
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11)  After receiving the outline, Complainant discussed the symposium with her
co-workers Brianne, Kailey, and Kay. Kay said she had been to a symposium, but had
no opinion about it. Kailey and Brianne said they had never attended one.

12)  Prior to receiving the symposium outline, Complainant knew nothing about
Scientology except that Tom Cruise and John Travolta “claimed to be members.”

13)  After receiving the outline, Complainant did internet research on some of
the phrases it contained, including the “tone scale,” and learned from the Church of
Scientology’s website that the “tone scale” is a “fundamental part of the Church of
Scientology.” After work on Tuesday, August 18, Complainant asked Dr. Engel if the
conference was mandatory. He told her it was because he had already paid for it.
Complainant told Dr. Engel she would not attend “due to ties to the Church of
Scientology.”

14) On Wednesday, August 19, 2009, two new posters were posted in
Respondent’s lunchroom.

15) One of the posters was captioned “The lllustrated Tone Scale in Full, And
the Know to Mystery Scale, L. RON HUBBARD.” It contained a list of numbers, each
accompanied by a word or words describing an attitude or state of being, e.g. “1.8 pain,”
“-0.1 pity,” and a corresponding illustration. The second poster was captioned “The
Condition Formulas by L. RON HUBBARD” and contained eight “boxes” of text with the
following respective headings: “The Formula for the Condition of Non-Existence,” “The
Formula for the Condition of Danger,” “The Formula for the Condition of Normal,” “The
Formula for the Condition of Power,” “The Junior Danger Formula,” “The Formula for the
Condition of Emergency,” “The Formula for the Condition of Affluence,” and “The
Formula for the Condition of Power Change.”

16) The “Tone Scale" was developed by L. Ron Hubbard, founder of the
Church of Scientology. A summary of a book called “The Scientology Handbook” that is
posted on the internet on the website http://www.scientologyhandbook.org/SH4 1.HTM
includes, among other things, the following statements:

“The Tone Scale—a vital tool for any aspect of life involving one’s fellows—is a
scale which shows the successive emotional tones a person can experience. By
‘tone’ is meant the momentary or continuing emotional state of a person.
Emotions such as fear, anger, grief, enthusiasm and others which people
experience are shown on this graduated scale.

“Skillful use of this scale enables one to both predict and understand human
behavior in all its manifestations.

“This Tone Scale plots the descending spiral of life from full vitality and
consciousness through half-vitality and half-consciousness down to death.

“By various calculations about the energy of life, by observation and by test, this
Tone Scale is able to give levels of behavior as life declines.
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“These various levels are common to all men.

k x % % %

"Every person has a chronic or habitual tone. He or she moves up or down the
Tone Scale as he experiences success or failure. These are temporary, or
acute, tone levels. A primary goal of Scientology is to raise a person’s chronic
position on the Tone Scale.

k% % % %

“©1996 — 2010 Church of Scientology International. All Rights Reserved.”

17)  On August 18 or 19, acting on her mother’'s advice, Complainant called
Brent Dodrill, the pastor who had baptized her, and expressed her discomfort about
attending the conference because she felt it involved exposure to something that was
contrary to her personal beliefs.

18) At the end of the workday on August 20, Dr. Engel and his wife Francie
asked Complainant to meet with them in AWEPC'’s “relaxation room," where they gave
Complainant three documents related to the symposium and Dr. Engel explained his
need for Complainant to attend the symposium. The documents stated that the
symposium would be held October 8-10, 2009, at the Resort at the Mountain in
Welches, Oregon, located “near Mt. Hood about 40 miles east of the Portland
International Airport.” One of the three documents Dr. Engel gave to Complainant read
as follows:

“Silkin Management Group
“Symposium Talks

“Emotions in the Workplace: Learn to understand and predict human behavior
during this presentation of the Emotional Tone Scale. Improve communication
throughout the office and manage staff effectively using this information.

“Stability, the Key to Success: All Office Managers will achieve greater
management success by learning basic management tools and exactly how to
use them on the job.

“Marketing & Promotion: Doctors and staff learn how to increase the flow of
new patients into the practice. Increased income will follow!

“Working as a Team: Staff members learn efficiency techniques, making it
possible for you to expand your business, production and income with a lot less
stress.

“Hiring: A ‘must’ for all Office Managers or anyone involved in hiring. Discover
the precise steps you can take to hire professional staff members that will fit into
your practice and contribute to its expansion.

“Leadership & Efficiency: Learn what it takes to be a good leader and how
doctors, staff and patients will benefit as a result.
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“Financial Expansion: Vital information that can be used immediately to
increase profits, productivity and efficiency in any organization will be discussed
in this session.”

All these topics were covered at Silkin’s symposium. One of the topics included in the
“Marketing & Promotion” training involved dental staff obtaining referrals for the dental
practice that employed them. Prior to this time, Complainant did not routinely ask
patients for referrals.

19) During the meeting, Francie asked Complainant how she acquired her
information about Scientology. Complainant explained she had researched it on the
Internet, including the tone scale, and talked to her mom and pastor. In response to Dr.
Engel's question about her religious beliefs, Complainant told Dr. Engel that her
religious belief “was none of his business” and that her objection to the symposium was
based on its ties to the Church of Scientology and her personal “religious beliefs.”
During the conversation, Dr. Engel told Complainant he and his wife used Scientology
tools to better them. Complainant told Dr. Engel that she felt she was being pressured
and harassed to attend the symposium and she would not attend. When Complainant
got up to leave, Dr. Engel told her that if she left the building he would consider that to
be her resignation. Complainant left and went to the employee locker room, where
Francie approached her and convinced her to finish the conversation with Dr. Engel.
Complainant and Dr. Engel finished the conversation in AWEPC’s “relaxation room” in
Francie’s presence. At the end of the meeting, Dr. Engel told Complainant to “think
about it overnight and make up her mind that she was either attending the symposium
or she was out the door.” In direct response to Complainant’s question, Dr. Engel told
Complainant that she could either go to the symposium or resign.

20) That night, Complainant conducted more internet research on Silkin and
found websites containing information that led her conclude that Silkin was affiliated
with the Church of Scientology, including the following:

e http://stop-wise.biz/Hollander Consultants.html, which stated that “Hollander was
a “licensed World Institute of Scientology Enterprises company.” * * * WISE is an
integral part of Scientology and WISE licensed consultants like Hollander
Consultants get money for every new Scientology recruit they are urged to
make.”

e A business registry business name search with the Oregon Secretary of State
that showed that Hollander Consultants, Inc. was the registrant for Silkin
Management Group.

e A Wikipedia article on “Sterling Management Systems” that includes the following
statement:

“WISE consulting companies like Sterling Management Systems may introduce
their client to the religious aspects of Scientology and refer clients to the church
for training and/or other religious services. Estimates vary as to the number of
people introduced to Scientology in this manner, officials of the WISE consulting
company Singer Consultants estimate that 20% of their clients end up taking
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courses in Scientology while Pat Lusey, co-founder of another WISE consulting
group, Uptrends, has stated that 50% of the clients of WISE consulting groups
end up in Scientology.”

e A Wikipedia article on “World Institute of Scientology Enterprises” that includes
the following statement:

“World Institute of Scientology Enterprises (WISE) is an organization affiliated
with the Church of Scientology educates and assists businesses in the use of
management methods and techniques developed by Scientology founder, L. Ron
Hubbard, such methods and techniques being, like all of Hubbard's non-fiction
writings, scripture of the Church of Scientology. The stated goal of WISE ‘is an
ethical, sane and prosperous civilization' and ‘returning to business the values
and ethical standards upon which it was founded: honesty, integrity,
craftsmanship, rewards for productivity, commitment to the prosperity of entire
communities and nations.” However critics of WISE say that its real purpose is
dissemination of and recruitment into Scientology and they reference the
incorporation papers of WISE which include the statement ‘It is organized under
the Nonprofit Religious Corporation Law primarily for religious purposes. Its
purposes are to promote and foster the religious teachings of L. Ron Hubbard in
society, and to have and exercise all rights and powers granted to nonprofit
corporations by law.”

21) That same night, Complainant wrote following letter to Dr. Engel that she
gave to him the next morning:

“Dr. Andrew Engel,

“Its my understanding that Oregon law makes it unlawful for any Oregon
employer to discriminate against any individual on the basis of religion unless the
employer can articulate a bonafied [sic] occupational requirement reasonably
necessary to the operation of the business. As | indicated to you several times, |
have sincerely held religious beliefs that directly contradict the principles of the
Church of Scientology. The brochure on the conference you are expecting me to
attend clearly states the Tone Scale program which was originated by the Church
of Scientology will be included in this program. It is impossible for me to know in
advance how much of the program will be based on the Church of Scientology
teachings. For these reasons | respectfully request a reasonable accommodation
from you. | am willing to attend any non-secular program that you would require
of me.

“l value my job with you and the office. | hope you can appreciate the difficult
position you are putting me by telling me | must either resign my position or
attend a conference that would put me at odds with my sincerely held religious
beliefs. | hope you will reconsider your ultimatum.

“Sincerely,
Susan Muhleman”
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22)  Sometime during the morning on August 21 Dr. Engel asked Complainant
to speak with his Silkin consultant about the symposium, noting that he could listen to
“Saddam Hussein and no harm could come of it.” Complainant initially agreed to speak
to the consultant. Complainant then decided not to talk with a Silkin representative
because she believed that representative would be biased because of Silkin’s “known
ties” to the Church of Scientology. About noon, Dr. Engel told Complainant that the
consultant was on the phone. Complainant told Dr. Engel that she had decided not to
speak to the consultant because she “felt pressured.” She also told Dr. Engel that she
would not attend the symposium.

23) At the end of the workday on August 21, Dr. Engel told Complainant that
she would not be working the following week because he was taking the week off and
Brianne Summer would be answering the phones instead of Complainant. He
continued trying to convince Complainant to attend the symposium and told
Complainant that if he made an exception for her, he would have to make an exception
for everyone. At that point, Complainant told Dr. Engel she quit, gave him her office
key, and left the office very upset and crying.

24)  All the conduct that Complainant considered religious harassment by Dr.
Engel started August 18 and ended August 21.

25) Brianne Summer worked for Respondent from early 2008 until in or
around March 2010. She was initially hired as an aesthetician in AWEPC'’s “spa side,”
then was trained on “the dental side” due to lack of spa business, and eventually
worked exclusively in AWEPC's dental office.® She was paid less than Complainant.

26) Dr. Engel had been absent before during Complainant’'s employment and
this was the first time he had someone else cover her shift.

27)  Dr. Engel never told Complainant that she did not have to attend the
symposium.

28) Complainant quit because she could no longer handle being pressured to
attend the Silkin symposium. Had she not been required to attend the symposium, she
would have chosen to remain employed by AWEPC.

29) The workbook actually used at the Symposium includes a number of
guotations attributed to L. Ron Hubbard. It contains sections on “Stability,” the
“Emotional Tone Scale,” and “Marketing.” Each section is prefaced by statements that it
is published by the “SILKIN MANAGEMENT GROUP” and “Quoted material by L. Ron
Hubbard * * * from the copyrighted works of L. Ron Hubbard.” The section on the
Emotional Tone Scale contains seven pages of Hubbard’'s writings that summarize the
different levels on the Tone Scale and is prefaced by an outline that states the following:

® There was no evidence about the dates that these transitions occurred.
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‘EMOTIONAL TONE SCALE
4.0 Enthusiasm

3.5  Strong Interest

3.0 Conservatism

2.5 Boredom

2.0  Antagonism
1.5 Anger

1.1  Covert Hostility
1.0 Fear

0.5 Grief

0.05 Apathy”

Eight of the 10 elements listed above are also included in the Tone Scale poster that Dr.
Engel posted in his office. One exception is “3.5 Strong Interest,” which is “3.5
Cheerfulness” on the poster in Dr. Engel's office. “1.0” and its accompanying
characteristic is cut off in the photograph of the poster in Dr. Engel’s office that the
Agency offered in evidence, so the forum has no way of determining if it matches “1.0
Fear” in the workbook. One of Hubbard’'s printed quotes in the workbook about the
Tone Scale is:

“The Tone Scale is a vast subject and for a more extensive study of the Tone
Scale, a study of the book Science of Survival would be required. This book
covers a complete description of all levels of the Tone Scale.”

Hubbard is the author of Science of Survival.

30) Complainant was paid $20 per hour at the time of her resignation and
worked an average of 34 hours per week.

31) AWEPC provided Complainant with medical insurance that terminated on
August 31, 2009.

32) On the morning of August 25, 2009, Complainant visited 