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In the Matter of JORRION BELINSKY 1

in the Matter of
JORRION BELINSKY,
Respondent.

Case Number 14-83

Final Order of the Commissioner
Mary Wendy Roberts
Issued May 6, 1985.

SYNOPSIS

Three wage claimants quit with
wages due. Respondent admitted his
obligation, failed to pay the wages due
within 48 hours (or ever}, and made no
showing of financial inability to pay.
Following a default hearing (Respon-
dent failed to appear after receiving the
notice of hearing), the Commissioner
awarded to the respective claimants
$367 in wages and $1,102 in penalty
wages; $320 in wages and $1,200 in
penalty wages; and $150 in wages
and $750 in penalty wages, together
with appropriate legal interest on each
amount. The Commissioner held that
the notice of hearing and the proposed
order need to be served on the Re-
spondent by only regular US mail sent
to the Respondent's last known ad-
dress. ORS 652140, 652.150;
183.464; OAR 839-01-015(1) and (4);
839-01-040; 839-01-045(1).

The above-entiled contested case
came on regularly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Officer by the Commiissioner
of the Bureau of Labor and industries
of the State of Oregon. The hearing
was first conducted on May 9, 1984, in
Room 221 of the Federal Office Build-
ing, 211 East 7th Avenue, Eugene,

Oregon. Due fo a question about ade-
quacy of notice, the hearing was con-
ducted de novo, in its entirely, on June
29, 1984, in the South Meeting Room
of Hamis Hali in the Lane County
Courthouse, 125 East 8th Street,
Eugene, Oregon. Any reference fo the
hearing hereinafter concems just the
June 29, 1984, hearing, uniess it states
otherwise. The Bureau of Labor and
Industries (hereinafter the Agency)
was represented at hearing by Steve
Baker, Compliance Specialist of the
Wage and Hour Division of the
Agency, and after hearing by Frank
Mussell, Assistant Attomey General of
the Department of Justice of the State
of Oregon. Jorrion Betlinsky, the Em-
ployer, did not appear at the hearing,
either in person or through a represen-
tative. Claimants Denise L. Adams
and Carolyn Spector were present at
the hearing; Claimant Judith ¥. Gross-
man was unable to be present

The agency called as wilnesses
Claimants Adams and Spector and
Compliance Specialist Baker. Not be-
ing present, the Employer presented
no evidence,

Having fully considered the entire
record in the matter, |, Mary Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
towing Findings of Fact, Ultimate Find-
ings of Fact, Conclusions of Law,
Opinion, and Order.

FINDINGS OF FACT —
PROCEDURAL

1) On November 19, 1981, Denise
L. Adams filed with the Wage and
Hour Division of the Agency a wage
claim which alleged that Jomrion Belin-
sky (hereinafter the Employer) was her
fomer employer, and that the
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Employer had failed to pay wages due
to her.

2) On November 19, 1981, Claim-
ant Adams assigned in trust to the
Commissioner of the Agency all wages
due her from the Employer.

3} On November 19, 1981, Judith
K. Grossman filed with the Wage and
Hour Division of the Agency a wage
claim alleging that the Employer was
. her former employer and that the Em-
ployer had failed to pay wages due to
her.

4) On November 19, 1981, Claim-
ant Grossman assigned all wages due
her from the Employer to the Commis-
sioner of the Agency in trust for Claim-
ant Grossman,

5) On November 25, 1981, Caro-
yn Spector filed with the Wage and
Hour Division of the Agency a wage
claim which alleged that the Employer
was her former employer and that the
Employer had failed to pay wages due
to her,

6) On November 25, 1981, Claim-
ant Spector assigned in trust fo the
Commissioner of the Agency afl wages
due her from the Employer.

7} The Agency assigned Compli-
ance Specialist Steve Baker of the
Wage and Hour Division to handle the
above-described claims for the
Agency, and Mr. Baker did that until
adjoumment of the hearing in this
matier.

8) On November 20, 1981, for
Claimants Adams and Grossman, and
on November 27, 1981, for Claimant
Spector, and again for all the Claim-
ants on December 10, 1981, the
Agency sent the Employer a nofice of
each of the above-described wage

claims. Each notice included a de-
mand for payment of the wages due.

On December 21, 1981, the
Agency received a letter from Robert
Miller, an attomey representing the
Employer, which acknowledged the
Employer's awareness of the Claim-
ants' wage claims and stated that the
Employer "does not deny that he owes
the sums demanded and will pay
those debts as soon as possible." Mr.
Miller asked that the December 21,
1981, deadline for full payment of the
claims given in the Agency's above de-
scribed December 10, 1981, demand
letters be extended for a reasonable
time. Mr. Miller cited the Employer's
"mental and emotional breakdown" as
the cause of his failure to pay the
wages he owed the Claimants.

in response to Mr. Miller's request,
the Agency gave the Employer
through January 11, 1982, to pay in full
the wages he owed the Claimants.

9) Thereafter, the Agency heard
nothing from the Employer untii De-
cember 12, 1983, (see Procedural
Finding of Fact 16 below), and the
Claimants' wage claims have re-
mained unpaid.

10)On April 30, May 2, and May 4,
1982, Claimants Grossman, Spector,
and Adams, respectively, authorized
the Agency to seek collection of their
wage claims through the administrative
proceedings provided for in ORS
652.330 and 652.332.

11}On May 17, 1982, the Commis-
sioner of the Agency issued an Order
of Determination, which found that the
Employer owed:

a) Claimant Adams $367.50 in un-
paid wages for work she had

performed, and $1,102.00 in penalty
wages, plus interest on both of those
sums;

b} Claimant Grossman $320.00 in
unpaid wages for work she had per-
formed, and $1,200.00 in penaity
wages, pius interest on both of those
sums; and,

c) Claimant Spector $150.00 in
unpaid wages for work she had per-
formed, and $1,12500 in penalty
wages, plus interest on both of those
SUMS.
The Order of Determination directed
the Employer to pay these armounts to
the Commissioner of the Agency.

12)On or about May 26, 1982, this
Order of Determination was served on
each Claimant

13) The Agency transmitted the Or-
der of Determination to the Employer
by sending it through certified US mail
to the Employer's last known address.
On or about June 17, 1982, the US
Postal Service retumed the Employer's
Order of Determination to the Agency
marked “unclaimed." On or about
June 23, 1882, the Marion County
Sheriffs Office attempted to serve the
Order of Determination on the Em-
ployer personally but was unsuccess-
ful because the Employer had moved
from his last known address.

14)On August 9, 1982, the Com-
missioner of the Agency dismissed this
proceeding against the Employer be-
cause the Agency had not been able
to determine the Employer's where-
abouts and deliver to him the Order of
Determination.

15) At some time between the
August 9, 1982, dismissal and Novem-
ber 15, 1983, the Claimants supplied
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the Agency with a new address for the
Employer. In response, on November
15, 1983, the Commissioner of the
Agency issued & second Order of De-
termination against the Employer,
which made findings and a directive
identical to those in the above-
described May 17, 1982, Order of De-
termination. This Order of Determina-
fion was personally served on the
Employer on November 29, 1983.

16)On or about December 12,
1983, the Employer filed with the
Agency a request for a hearing in this
matter and an answer to the Novem-
ber 15, 1983, Order of Determination.
tn this answers computation of the
wages the Employer owed the Claim-
ants, the Employer cited as each
Claimant's rate of pay a figure less
than the rate cited in the Order of De-
termination; cited a starting date of em-
ployment for Claimant Grossman
which differed from the date on the Or-
der of Determination; cited an ending
date of employment for Claimant
Spector which differed from the date
on the Order of Determination; and
cited lesser total amounts of wages
due Claimants Grossman and Adams
than those on the Order of Determina-
tion. Nevertheless, the answer implic-
itly admitted that the Employer owed all
the Claimants wages for work they
performed during the second half of
October 1981, and admitted that the
Employer owed Claimant Spector the
wages cited on the Order of Determi-
nation. The answer aiso affirmatively
alleged that the Employer was finan-
cially unable to pay the wages due the
Claimants, citing financial difficulties
which, acconding to the Employer, had
forced him in March 1982 to close the



“the: Employer ‘would not be repre-
sented by counsel at the hearing.

17)On February 7, 1983, the forum
transmitted to the Employer and each
Claimant a Notice of the Time and
Place of the first hearing in this matter
by certified US mail, retum receipt re-
quested, to the fast known address of
each of them. Claimants Adams and
Spector  received these notices.
Claimant Grossman did not, as she
had moved and the forum had no re-
cord of her new address. However,
Claimants Adams and Spector made
Claimant Grossman aware of the con-
tents of this Notice before the hearing
to which it pertained occumed.

18)The first hearing in this matter
was held on May 9, 1984, as sched-
uled. Because neither the Employer
nor any representative of the Employer
appeared at that hearing, # was con-
ducted as a default proceeding, as pro-
vided in ORS 183.415(8).

19)After the conclusion of the May
9, 1984, hearing, the Hearings Unit of
the forum notified the Presiding Officer
that it did not possess a retum receipt
showing that the Employer had re-
ceived the Notice of the Time and
Place of the May 9, 1984, hearing. Ac-
cordingly, to insure that the Employer
had received timely notice of the hear-
ing in this matter, the Presiding Officer
directed the Hearings Unit to schedule
a second hearing for this matter, to be
held after the Hearings Unit had proof
that the Employer had received notice
of the time and place of that hearing.

20)On May 30, 1984, the forum
sent by certified US mall, retum receipt
requested, a Nofice of the Time and

Place of a second hearing to the Em- -
ployer and each Claimant, The Claim-
ants had supplied a cument address for

the Employer, which was more recent = |
than the one to which the Notice ofthe

first hearing had been sent, and the

May 30, 1984, Notice was sent to this -

more recent address. On June 8,

1984, the forum received from the US -
Postal Service a retum receipt for the
Notice to the Employer dated June 2, =
1984, and bearing what purports tobe

the Employer's signature in the space
labeled "l have received the...(May 30,
1984) Notice." Consequently, the fo-
rum conciuded that the Employer had
received that Notice, and the second
hearing was heid.

Thereafter, on or about July 5,
1984, the Agency received back the
envelope enclosing the May 30, 1984,
Notice to the Employer, marked "un-
claimed." However, the posting of this
notice by certified US mail, retumn re-
ceipt requested, to the Employer’s last
known address, and the prompt retum
of a signed retum receipt therefor, cer-
tainly shows service, and the forum

therefore need not speculate on the .

reason for or import of the returmn of the
Notice one month after the retum of
the signed receipt for it. (See the Opin-
ion below.) Consequently, the forum
concludes that the Notice of the Time
and Place of the second hearing was
duly served on the Employer. This No-
tice was also duly served on each
Claimant.

21)The entire record in this matter
was created at the hearing de novo,
which took place on June 29, 1984, as
scheduled. Neither the first hearing
nor the record created at it was consid-
ered by the forum for any purpose

herein other than explaining the proce-
dural history of this matter.

22)Before the commencement of
the hearing, the Employer and each
Claimant received from this forum a
copy of "Information Relating to Civil
Rights or Wage and Hour Contested
Case Hearings." The two Claimants
present at the hearing stated that they
had read a copy of this exhihit, had no
questions about it, and were satisfied
that they understood it.

23)Because neither the Employer
nor any representative of him ap-
peared at the June 29, 1984, hearing,
it was conducted as a default proceed-
ing as provided in ORS 183.415(6).

24)Cn September 11, 1984, the fo-
rum received a lelter conceming this
matter from Assistant Attomey General
Mussell written on behalf of the
Agency. The forum admitted this letter
into the record and transmitted a copy
thereof to the Employer.

25)The forum issued a Proposed
Order in this matter on November 12,
1984. Through the local sheriff's office,
the forum tried to personally serve it on
the Employer at his last known ad-
dress. However, in two attempts, the
sheriff was unable to make personal
delivery and was informed that the Em-
ployer had moved and left no forward-
ing address. On March 28, 1984, the
forum transmitted the Proposed Order
o the Employer by depositing it in
regular, first class US mail to the Em-
ployers last known address. As ex-
plained in the Opinion below, this
accomplished whatever service of the
Propocsed Order may be required
herein.
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26) The forum has admitted into the
record administrative documents relat-
ing to service of the Proposed Order.
A copy of this exhibit has been trans-
mitted to the Employer.

27)Exceplions to the Proposed Or-
der could have been filed within twenty
days of the date of service of the Pro-
posed Order. OAR 839-01-040(2).
Following the guidance of ORCP 10C,
in the case of service by mail, this fo-
rum added three days to the latter
twenty day period in calculating the
due date for exceptions. Conse-
quently, exceptions to this Proposed
Order were due by April 30, 1984. The
forum received no exceptions to the
Proposed Order by (or since) that date.

28)On or about December 27,
1984, the forum received another letter
concemning this matter from Mr. Mus-
sell, written on behalf of the Agency.
The forum has admitted this letter into
the record and transmitted a copy of it
to the Employer.

FINDINGS OF FACT - THE MERITS

1) During times material herein,
the Employer practiced as a chiroprac-
tic physician. In this business, the Em-
ployer employed one or more persons
in the State of Oregon.

Claimants Adams and Spector

2) The Employer employed Claim-
ant Adams in the Empioyer's above-
described business from August 15,
1981, through OCctober 28, 1981,
Claimant Adams worked as the Em-
ployers receptionist and bookkeeper
and assisted the Employer with his pa-
tients. As bookkeeper, Claimant Ad-
ams knew the rate of pay for each of
the Employer's employees.
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3) The Employer employed Claim-
ant Spector in the Employer's above-
described business from August [5,
1981, through October 31, 1981.
Claimant Spector worked as the Em-
ployer's office manager throughout that
time, managing his business and as-
sisting with patient physiotherapy.

4) The Employer paid Claimants
Adams and Spector, at the rate of
$4.00 per hour, for all work they per-
foormed for him through October
14, 1981.

6) From the start of her employ-
ment with the Employer through Octo-
ber 14, 1981, Claimant Adams worked
on an "as needed" basis. The number
of hours she worked each week stead-
ily increased during this time until Octo-
ber 15, 1981, when she began working
on a fJulime basis.

7) Throughout her employment
with the Employer, Claimant Spector
worked for him whenever she was
available. (During the school year, she
also worked as a substitute teacher.)

8) From October 15, 1981,
through October 28, 1981, Claimant
Adams worked at least 73.5 hours for
the Empioyer, during ten work days, at
the rate of $5.00 per hour, eaming total
gross wages of $367.50. To date, the
Employer has paid her nothing for this
work.

9) From October 15, 1981,
through October 31, 1981, Claimant
Spector worked a total of thirty hours
for the Employer, during approximately
six work days, at the rate of $5.00 per
hour, eaming total gross wages of
$150.00. To date, the Employer has
paid her nothing for this work.

Claimant Grossman

10) The Employer employed Claim-
ant Grossman in the Employers
above-described business from Octo-
ber 19, 1981, through October 28,
1981. During this employment, Claim-
ant Grossman worked fuik-time, filing in

- unable to pay them. The paychecks
the Employer issued had no stubs.

© 15)On October 28, 1981, while
away from his office, the Employer

was taken into custody and committed

to a state mental institution. The

Claimants, who were all working at the

for Claimant Adams or Spector when
either of them was occupied or absent,
Most of Claimant Grossman's work
time was spent doing reception, book-
keeping, and typing work. She worked
the same hours and in the same room,
for the most part, as Claimant Adams.

11)When he hired Claimant Gross-
man, the Employer orally agreed to
pay her at the rate of $5.00 per hour
for work she performed.

12)From  October 19, 1981,
through October 28, 1981, Claimant
Grossman worked a total of 64 hours
for the Employer, during eight work
days, at the rate of $5.00 per hour,
eaming total gross wages of $320.00.
To date, the Employer has paid her
nothing for this work.

13)During the pay period from Oc-
tober 15 through October 31, 1981, the
Claimants were the Employers only
employees.

) During afl times material herein,
the employees kept their work time re-
cord for the Employer and calculated
their own paycheck amounts each pay
period. The Employer never disputed
or adjusted downward these time re-
cords or paycheck amounts. Although
the Employer sometimes paid his em-
ployees several days late, after stalling
and forcing them to ask for their
wages, the Employer never main-
tained that he did this because he was

Employer's office that day, leamed of

this occurrence immediately.

I6) Claimants Adams and Gross-
man worked for the Employer for the
rest of October 28, 198], trying to can-
cel existing patient appointments.
Thereafter, having voluntarily termi-
nated their employment at the close of
business on October 28, 1981, neither
of them worked again for the
Employer.

17)From the time she leamed of
the Employer's commitment on Ccto-
ber 28, 1981, through at least part of
October 31, 1981, Claimant Spector
did what was necessary to close the
Employer's office, fulfiing her respon-
sibiliies as his office manager. She
voluntarily ferminated her employment
when she finished working on October
31, 1981, and she has not since
worked for the Employer.

18)None of the Claimants had a
contract with the Employer for a defi-
nite period of employment.

19)On the instructions of law en-
forcement authorities andfor the Em-
ployer's attorney, the Claimants did not
take anything from the Employer's of-
fice when they ferminated their em-
ployment, including records to verify
their work time or wages due. Claim-
ants Adams and Spector did copy
same figures from the Employer's work
fime and wage records, and their fig-
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ures are shown on exhibits in the'
record.

20)The Employer was released
from his commitment one to three
weeks after October 28, 1981. Soon, i
not immediately, thereafter, the Em-
ployer resumed his chiropractic
practice.

Before his release from commit-
ment, the Employer telephoned Claim-
ants Adams and Spector, asking them
to retum to work for him and promising
them that he would pay them the
wages he owed them as soon as he
was released. (There is no evidence
as to whether the Employer made the
same request of and promise to Claim-
ant Grossman.) In response, Claimant
Spector and Claimant Adams declined
to return to work for the Employer and
made clear to him that they wanted to
be paid the wages he owed them.

After the Employer was released
from his commitment, Claimant Adams
telephoned him every day for two
weeks and asked to be paid the wages
the Employer owed her. In response,
the Employer told her that he would
pay her “tomorrow.” Claimant Spector
made similar demands by telephone,
and Claimant Grossman also asked
the Employer to pay her the wages he
owed her.

After the Employer had resumed
his practice, Claimants Spector and
Adams went to his office and asked
him to pay them their wages. The Em-
ployer acknowledged that he owed
them the wages they demanded and
fold them they had no right to ask to be
paid then, and that he would pay them
when he was ready.
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At no time during the interchanges

with the Claimants described in this
Finding did the Employer argue about
whether he owed the wages de-
manded or about the amount of the
wages he owed, and the Employer
never told the Claimants he could not
afford o pay these wages.

21}  As of October 28, 1981, the
Employer's chiropractic practice was
flourishing economically and growing
rapidly. The Employer had a confinu-
ing paying clientele, which brought in
referrals and compiletely filled his Octo-
ber 1981 appointment schedule. In re-
sponse to the growth of his practice,
the Employer had made Ciaimant Ad-
ams a ful-time employee and hired
Claimant Grossman to work full-time,
both as of October 15, 1981. At the
same time, the Employer had raised
his staffs rate of pay 25 percent, to
$5.00 per hour. At that time, because
of his prosperity, the Employer also
had promised his staff another pay
raise, to $6.00 per hour, in early 1982.

The Employer's financial prosperity
was also manifested in his October
1981 acquisition of office fumiture and
other appointments, as well as uni-
forms for his staff and new business
clothing for himself. The Employer
drove an expensive automobile be-
tween July 1981 and (at least) the
Spring of 1984 and, in November or
December of 1981, visited Claimant
Spector in a limousine (in an effort to
persuade her to return to his employ).

In November or December of 1981,
the: Employer was able fo pay wages
to at least two of the people he em-
ployed after he resumed his practice
subsequent to his release from
commitment.

ULTIMATE FINDINGS OF FACT

1) During times specified in Ulf- |

mate Finding of Fact 3 below, the
Claimants were three individuals who
(other than as copartners or independ-

ent contractors of the Employer) ren-
to the

dered personal services
Empioyer, whally in the State of Ore-

gon. The Employer agreed fo pay the _.5:_;::?

Claimants at a fixed rate for these
services, based upon the time they
spent performing them.

2) During tmes specified in Uit
mate Findings of Fact 3 below, the
Employer was a person who in the
State of Oregon directly engaged the
personal services of two or more em-
ployees, in the operation of his practice
as a chiropractic physician.

3) In his above-mentioned busi-
ness, the Employer employed as office
employees Claimant Adams from
August 15, 1981, through October 28,
1981, Claimant Spector from August
15, 1981, through Oclober 3I, 1981;
and Claimant Grossman from October
19, 1981, through October 28, 1981,
At no time matenal herein did any of
the Claimants have a contract for a
definite pericd of employment with the
Employer.

4) For the services they rendered
in their above-described employment
by the Employer between October 15,
1981, and Oclober 31, 1981, the
Claimants eamed the following total
gross wages:

Claimant Adams: $367.50 (during ten
days of work)

Claimant Grossman: $320.00 (during
eight days of work}

Claimant Spector.  $150.00 (during
approximately six days of work)

The Employer has not paid any of the
Claimants any of these wages.

5) Due to the Employer's commit-
ment to a mental institution on October
28, 1981, and the resulting (temporary)
cessation of his practice, Claimants
Adams and Grossman voluntarily ter-
minated their employment with the
Employer at the close of business on
October 28, 1981. For the same rea-
son, after closing the Employer’s office
in her capacity as office manager,
Claimant Spector voluntariy termi-
nated her employment with the Em-
ployer on October 31, 1981. Each
Claimant gave less than 48 hours no-
tice of her intention to voluntarily termi-
nate her employment.

6) Before his release from commit-
ment one to three weeks after October
28, 1981, the Employer was aware
that he owed Claimants Adams and
Spector the above-cited wages. By no
later than the time he received the no-
tice of wage claims dated November
20, 1981, the Employer was aware
that he owed Claimant Grossman the
shovecited wages. The Employer
willfully falled to pay any of these
wages to any of the Claimants.

7) The Employer has not shown
that he was financially unable to pay
the above-described wages he owed
the Claimants at the time they accrued
(or at any later time). A preponder-
ance of the evidence on the record in-
dicates, and so this forum finds, that
the Employer was capable of paying
those wages at the time they accrued.

8) Claimant Adams's average
daily rate of pay during the period for
which she had not been paid wages by
the Employer was $36.75. Claimant
Grossman's average daily rate of pay
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for the same period was $40.00, and
Claimant Spector's was $25.00.
(These amounts were calculated by di-
viding the total wages eamed during
this time period by the number of days
each Claimant worked during the
same period.}
CONCLUSIONS OF LAW

1) During times matenal herein,
the Employer was an employer, and
the Claimants were his employees,
subject to the provisions of ORS
652.110 t0 652.200 and ORS 652.310
to 652.405.

2) The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction over the subject matter and the
persons herein.

3) During their employment by the
Employer between October 15, 1981,
and October 31, 1981, Claimant Ad-
ams eamed fotal gross wages of
$367.50, Claimant Grossman eamed
total gross wages of $320.00, and
Claimant Spector eamed lotal gross
wages of $150.00. These eamed
wages were unpaid when Claimants
quit their employment with the Em-
ployer (Claimants Adams and Gross-
man on Qctober 28, 1981, and
Claimant Spector on Oclober 31,
1981).

4) The abovecited fotal gross
wages became due and payable 48
hours after the Claimants quit their em-
ployment with the Employer. The Em-
ployer's failure to pay the Claimants
these wages when they became due
and payable constitutes a violation of
ORS 652.140.

5) Inaccordance with the mandate
of ORS 652150, because the Em-
ployer willfully failed to pay the above-
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cited wages to Claimants as provided
in ORS 652.140, and because the Em-
ployer has not shown that he was fi-
nancially unable to pay those wages at
the time they accrued, the wages of
each Claimant continued at the aver-
age daily rates cited in Ultimate Finding
of Fact 8 above from the due date
thereof for thirty days (the maximum
period for such accrual), as penalties
for the Employer's nonpayment of the
Claimants' eamed, due, and payable
wages.

These penalty wages total
$1,10250 for Claimant Adams,
$1,200.00 for Claimant Grossman, and
$750.00 for Claimant Spector. (These
sums were computed by multiplying
each Claimant's average daily rate of
pay at termination by thirty days.)

6) Under the facts and circum-
stances of this record, and according
to the law applicable to this matter, the
Commissioner of the Bureau of Labor
and Industries has the authority to and
must order the Employer to pay the
Claimants the above-cited eamed, un-
paid, due, and payable wages and the
above-cited sums in penalty wages,
plus interest on those wages and pen-
alty wages.

OPINION

Neither the Employer nor any rep-
resentative of him appeared at the
hearing of this matter. In fact, a re-
sponse by the Employer's attomey to
notices of the instant wage claims, and
the Employer's answer to the Order of
Determination, are the Employer's only
contnibutions to the record herein.
These exhibits contradict each other in
significant part and consist merely of
unsubstantiated assertions. Having
therefore offered no evidence at all in

support of the only defenses he has
raised (which are contained in the an-
swer), the Employer has defaulted in
this matter.

In a default situation, the task of this
forum is to determine if the Agency has
made a prima facie case on the record
that the Employer has violated the law.
ORS 183.415(6). In this matter, the
evidence on the record shows that the
Employer owes eamed, unpaid, due,
and payable wages to each Claimant
in the amounts specified above, and
that the Employer has incurred penally
wages for his willful failure to pay those
wages. This evidence is not only un-
controverted, but complete, credible,
and persuasive, and the best evidence
available given the Employer's failure
to appear, and it clearly constitutes a
prima facie case that the Employer has
violated ORS 652.140.

Although this forurm has made find-
ings based upon the Agency's evi-
dence of the Employer's financial
ability to pay the Claimants, and has
concluded that the Employer was ca-
pable of paying their wages, this forum
emphatically notes that it is the Em-
ployer's burden to show any financial
inabllity fo pay, not the Agency's bur-
den to show the Employer's financial
ability to pay the Claimants' wages.
ORS 652.150 and 183.450(2).

Service

The Agency originally apprised the
Employer of the instant wage claims by
sending him nofices of those claims.
Through his attomey, the Empioyer ac-
knowiedged receipt of these nolices
and responded thereto. Since that

time, it has been difficult for first the
Agency, and then the forum, {o cause
pleadings,

orders, and notices

conceming this matter to actually be
delivered to the Employer, because the
Employer has moved without notifying
the Agency or the forum of his where-
abouts, and possibly at least once has
rejected sefvice by certified mail. In
fact, the Agency dismissed its original
Order of Determination (which, as the
document iniiating this administrative
proceeding (OAR 839-01-015(1)), is the
equivalent of a "complaint” herein) be-
cause it could not locate the Employer
in order to deliver that Order to him
personally or by certified mail. Uit
mately, the Agency did locate and per-
sonally serve upon the Employer the
operative Order of Determination,
thereby establishing jurisdiction over
him for his administrative proceeding.

After receiving that Crder of Deter-
mination, the Employer filed an answer
and requested a hearing on the Order.
Accordingly, the forum set such a
hearing and sent a notice of its time
and place to the Employer’s last known
address by certified US mail, return re-
ceipt requested. When, after that hear-
ing, the forum realized that it did not
have a retum receipt from the Em-
ployer for that mailing, the forum de-
cided to hold the hearing over again, to
insure that the Employer actually re-
ceived timely notice of the contested
case hearing. The forum received a
retum receipt for the notice of the time
and place of the second hearing, which
the forum had sent by certified US mail
to the Employer's last known address,
with what purports to be the Em-
ployer's signature as receiver. Accord-
ingly, the forum presumed that the
Employer had received that notice, and
it held the second hearing.

In the Matter of JORRION BELINSKY

Applicable law enunciates no re-
quirements for the manner of transmit-
ting a notice of the time and place for
hearing to a respondent if that respon-
dent has already been personally
served with the "complaint’ which initi-
ated the proceeding. However, OAR
839-01-015(4) provides that any party
fiing a document with the forum must
serve it on its adversary by depositing
it in regular US mail. itis logical to pre-
sume, therefore, that absent any provi-
sion requiing more, once the
document initiaing a proceeding has
been personally served on a respon-
dent, the forum can serve its notice of
the time and place of hearing on that
respondent by regular US mail. The
forum’s depositing of a hearing notice
in certified US mail, return receipt re-
quested, to the Employer's last known
address, plus subsequent return of that
receipt signed by the Employer, cer-
tainly accomplished service of that no-
tice by mail. The fact that, after the
second hearing and one month after
the forum had received the signed re-
turn receipt for the Employer's notice of
that hearing, the forum received back
that notice in an envelope marked "un-
claimed" does not change the latter
conclusion.

The forum utilized two means to
serve the Proposed Order on the Em-
ployer. personal service and transmis-
sion by regular US mail to the
Employers last known address. Per-
sonal service was unsuccessful the
Los Angeles County Sheriffs Depart-
ment retumed the Proposed Order to
the forum because the sheriff was un-
able to make personal delivery at the
Employer's last known address.
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Has this forum met the requirement
of ORS 183.464 and OAR 839-01-040
that a Proposed Order be "served” on
the Employer, a party to this contested
case hearing? Service, as that term is
used in this statute and rule, is not de-
fined or described. However, OAR
839-01-045(1) requires that a Final Or-
der in a contested case be served
“personally or by regular US mail" Itis
fogical that requirements for serving a
Proposed, i.e, tentative, Order are no
more stringent than requirements for
serving a Final, i.e., enforceable, Or-
der.  Consequenfly, this forum has
concluded that it could have accom-
plished service of the Proposed Order
herein personally or by regular US
mail. This conclusion is also supported
by ORCP 9, the Oregon law concem-
ing service or orders of a judicial forum,
the other forum for wage claims such
as those herein. Part A of ORCP 9 in-
dicates that no service of an order of a
judiciat forum need be made at all to a
parly in default for failure to appear.
Part A also provides, in pertinent part,
that when service of an order is re-
quired, it shall be made by deliveting a
copy of the order to a party or by mail-
ing it to the party's last known address,
and that service by mail is complete
upon mailing. 1t is logical that require-
ments for serving a Proposed Order of
an administrative forum such as this
are no more stringent than the (latter)
requirements for serving a (final) order
of a judicial forum. Consequently,
given the Employer's default herein by
faiing to appear at hearing, it may be
unnecessary for the forum to serve the
Proposed Order on the Employer.
However, even if such service is re-
quired, where, as herein, the original
‘complaint’ has been personally

served upon the responding party, de-
positing the Proposed Order in regular
US mail to the last known address of
that responding party certainly accom-
plishes the services required by ORS
183.484 and OAR 839-01-040. Ac-
cordingly, the Proposed Order herein

was duly served on the Employer, as :3"3_.::_
may have been required by the latter =

statute and rule.
ORDER

NOW, THEREFORE, as author-
ized by ORS 652.332, the Commis-
sioner of the Bureau of Labor and
Industries hereby orders Jorrion Belin-
sky to pay to the Bureau of Labor and
industries the following sums:

1) In trust for Denise L. Adams,
the sum of ONE THOUSAND FOUR
HUNDRED SEVENTY DOLLARS
($1470.00), (representing $367.50
eamed, unpaid, due, and payable
wages, and $1,102.50 in penalty
wages) plus inferest at the rate of nine
percent per year, for the period from
November 1, 1981, until paid on
$367.50, and for the period from De-
cember 1, 1981, unti paid on
$1,102.50;

2) Intrust for Judith K. Grossman,
the sum of ONE THOUSAND FIVE
HUNDRED TWENTY DOLLARS
{$1,520.00), (representing $320.00 in
eamed, unpaid, due, and payable
wages and $1,20000 in penalty
wages} plus interest at the rate of nine
percent per year, for the period from
November 1, 1981, until paid on
$320.00, and for the period from De-
cember 1, 1881, untl paid on
$1,200.00;

3) In trust for Carolyn Spector, the
sum of NINE HUNDRED DOLLARS

i}
o
1
|
i
o
!
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($900.00), (representing $150.00 in
eamed, unpaid, due, and payable
wages and $750.00 in penalty wages)
plus interest at the rate of nine percent
per year, for the period from December
1, 1981, until paid on $150.00, and for
the period from January 1, 1982, unti
paid on $750.00.

In the Matter of
Lucille Ogden, dba
LUCILLE'S HAIR CARE,
Respondent

Case Number 26-81

On Remand from the Oregon Su-
preme Court, Amended Final Order of
the Commissioner

Mary Wendy Roberts
Issued August 14, 1985.

SYNOPSIS

Respondent considered Complain-
ant, a 30-year-old experienced hairstyl-
ist, too young to service Respondent's
elderly clientele, and hired a 49-year-
old applicant. Rejecting Respondent’s
aflegation that Compiainant was un-
available to work on weekends, the
Commissioner found that Respon-
dent's refusal to hire Complainant was
due to her age, which was an uniawful
employment practice. In fashioning a
remedy, the Commissioner computed
the average daily eamings of Respon-
dents other hairstylist employees at
times materiat and awarded lost wages

at that rate for the time Complainant
would have worked, less both her ac-
tual and potential eamings elsewhere,
for a total of $12,780, plus interest
The Oregon Court of Appeals affirmed
the Commissioner's Final Order, in the
Matter of Lucille’s Hair Care, 3 BOLI
286 (1983), but reduced the wage loss
award. Ogden v. Bureau of Labor, 68
Or App 235, 682 P2d 802 (1984). The
Oregon Supreme Court reinstated the
compensation award and remanded
the Order to the Commissioner for re-
calculation of interest. Ogden v. Bu-
reau of Labor, 299 Or 98, 699 P2d 189
(1985). ORS 659.030(1)(a); 659.050.

The above-entitled contested case
came on regularly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Officer by the Commissioner
of the Bureau of Labor and Industries
of the State of Oregon. The hearing
was held on July 15, 1982, in Room
311 of the State Office Building, 1400
SW. Fith Avenue, Portland, Oregon.
The Bureau of Labor and Industries
was represented by Robert D. Bulkley,
Jr., Assistant Attomey General. Re-
spondent Lucile Ogden was repre-
sented by Charies C. Erwin, Attomey
at Law. Complainant Rebecca Miller
was present. The Agency called Com-
plainant and Respondent, and Re-
spondent called herself, as witnesses.

The Proposed Order of the Presid-
ing Officer was issued on Oclober 6,
1982. The order of the Commissioner
in this matter was issued on April 4,
1983. Respondent appealed that order
to the Oregon Court of Appeals, and
on May 9, 1984, the court affirmed the
order except for the amount of money
to be paid to Complainant. Ogden v.
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Bureau of Labor, 68 Or App 235, 682
P2d 802 (1984). On petitions by both
the Agency and Respondent, the Ore-
gon Supreme Court allowed review.
On April 30, 1585, the court reversed
the decisicn of the Court of Appeals
and remanded the matter to the Com-
missioner for recalculation of interest.
Ogden v. Bureau of Labor, 299 Or 98,
699 P2d 189 (1985).

Having fully considered the entire
record in this matter, 1, Mary Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact, Ultimate Find-
ings of Fact, Conclusions of Law,
Opinion, and Order.

FINDINGS OF FACT —
PROCEDURAL

1) On May 7, 1979, Rebecca
Miller filed a verified complaint with the
Civil Rights Division of the Bureau of
Labor and Industries alleging that Re-
spondent had discriminated against
her in connection with her potential
employment by Respondent because
of Complainant's age.

2) Before the commencement of
the hearing in this matter, Complainant
received from this forum a copy of "In-
formation Relating to Civil Rights or
Wage and Hour Contested Case
Hearings," and stated that she had no
questions about it. Before the com-
mencement of the hearing, Respon-
dent received from this forum a copy of
“"Information Relating to Civil Rights or
Wage and Hour Contested Case
Hearings," and stated that she had no
questions about it

3) At hearing, Respondent asked
the forum to amend the Specific
Charges, deleting and inserting certain

matter. The Agency agreed to these
amendments, and the forum made

them.

4} At the end of the hearing, Re-
spondent asked the forum to mark, ad-
mit and seal the Bureau's investigative
file for this matter, in order to make it
available to the Court of Appeals,
should that court review this forum's
denial of Respondent's Motion to Com-
pell {sic) . . . (Complainant) o respond
to {certain) Questions relating to infor-
mation in that file. In the absence of
any significant objection by the
Agency, and because the Agency
stated that it did not need this file dur-
ing the pendency of this matter, the fo-
um granted Respondent's request
and admitted the Bureau's investiga-
tive file for the limited purpose re-
quested. The file was sealed
immediately after it was submitted to
the forum and has not been examined
by this forum.,

FINDINGS OF FACT - THE MERITS

1) At all imes material herein, Re-
spondent, a person, owned and man-
aged the operation of Lucille's Hair
Care, a beauty salon. in that business,
Respondent, in the State of Oregon,
engaged or utilized the personal serv-
ice of one or more employees, reserv-
ing the right to control the means by
which the service was performed.

2) At all times material herein, Lu-
cille's Hair Care was located in the bot-
tom floor of Terwiliger Plaza, a
refirement home situated at 2545 SW.
Terwiliger Boulevard, Portland, Ore-
gon. Most, but not all, of the clients of
Respondent's salon were residents of
Terwiliger Plaza. The average age of
the salon's clients was eighty to ninety-
five years.

3) Respondents date of bitth is
September 2, 1897.

4) Respondent purchased Lucille's
Hair Care about ten years before the
date of the hearing.

5) On November 1, 1978, Re-
spondent employed the following peo-
ple as beauticians in her salon.
Respondent did not work as a beauti-
cian in her salon.

a. Genevieve Huserk. Ms. Hus-
erik worked at the salon when Respon-
dent purchased it, and Respondent
has employed her since that time.
During November 1978, Ms. Huserik
started a leave of absence from work
due to her health. She retumed to
work for Respondent on November 5,
1979. During those periods of 1979
and 1980 when she was working for
Respondent, Ms. Huserik worked four
days per week. At the time of the
hearing, Ms. Huserik's age was in the
“fifties,” and she had about thirty years
of experience as a beautician.

b. Lucile Lienan. Ms. Lienan
worked at the salon when Respondent
had purchased it, and Respondent
employed her thereafter untii October
27, 1979, when Ms. Lienan was dis-
charged as "unloyal”" ODuring all time
material before her discharge, Ms.
Lienan worked for Respondent one
day per week. Ms. Lienan was bom
on January 22, 1922. At the time Ms.
Lienan left Respondent's employ, she
had '"lots of experience” as a
beautician.

¢. Hope Miler. Respondent hired
Ms. Miller on January 16, 1977, and
has employed her since that time.
Throughout this employment, Ms.
Miller has worked three days per
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week. Ms. Miller was bom on June 19,

1932. Before working for Respondent,
Ms. Miller owned a beauty salon for
many years and had been in the
beauty business "a good many years."

d. Frances Navamra. Ms. Navama
began working for Respondent on De-
cember 18, 1974, and has worked for
her since that time., At all imes mate-
rial herein, she worked for Respondent
three days per week. Ms. Navama's
date of birth is August 27, 1918, Be-
fore working for Respondent, Ms.
Navarra owned her own beauty salon
for many years.

e. Anita Polani. Ms. Polani began
working for Respondent on May 29,
1976, and has worked for her since
that date. At alt times material herein,
she worked for Respondent three days
per week. Ms. Polani's date of birth is
July 26, 1924. Before working for Re-
spondent, Ms. Polani had "a lot of ex-
perience” working as beautician in
italy.

f Elsie Lund. Ms. Lund retired
from her employment with Respondent
on November 25, 1978. She had
worked five days per week for Re-
spondent. When she refired, she was
"in her fifties."

6) Late in November 1978, in or-
der to replace her only full-time beauti-
cians (Ms. Lund, who was retiring, and
Ms. Huserik, who was starting her
leave of absence), Respondent sought
two beauticians to each work for her
five days per week, including Satur-
days. Respondent publicized these
openings in an advertisement in The
Oregonian, a Portland newspaper,
which was the same as the advertise-
ment set out in Finding of Fact 7
below.
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To fit one of her openings, Respon-
dent hired Jeannie MacNair, who be-
gan working for her on November 28,
1978. Ms. MacNairs date of birth is
October 14, 1929. Respondent termi-
nated Ms. MacNair on February 10,
1979, for "not coming to work.” During
her employment for Respondent, Ms.
MacNair was scheduled to work five
days per week (Testimony of
Respondent)

7) In order to replace Ms. Mac-
Nair, and because Respondent had
not yet been able to fil the opening
caused by Ms. Huserik's leave of ab-
sence, Respondent placed the follow-
ing adverlisement in the "Help
Wanted" section of The Oregonian:

"BEAUTICIAN: must have exper
Ful or part time for retirement
home, 222-5910 or 236-2387"

This advertisement appeared on
Tuesday, February 3, 1979.

8) In Respondent's February 1979
recruiting, as in her recruiting in No-
vember 1978, Respondent was seek-
ing two people to each work as
beauticians for her five days per week,
including Saturdays. She wanted
"good hairdresser(s)” who could "take
care of the clients as they came in and
get along with them.” She was seek-
ing employees who could lift her aged
and incapacitated clients and deal with
their special needs. Respondent
wanted people who would be able to
“understand elderly people (and) be
kind and considerate and helpful’ to

undil she

them in every way possible. The styl-
ing services the new beauticians would
have to perform wouild be mainly
shampoos and sets, finger waves,
marcelling, and permanent waving,

9) During her February 1979 se-
lection process, Respondent deter- =
mined whether an applicant had the =

qualifications she was seeking by talk-

ing with the appiicant Respondent -

considered what the applicant told her
(his or her "word"), his or her "age"
(how old he/she was), and his or her
"experience.” Respondent did not take
written appiications or seek references.

10)On or about the meoming of
February 13, 1979, Complainant saw
Respondents adverisement At the
time, Complainant was thirty years old.
As a licensed beautician, she wanted
to find work in that field. She prefemed
to work with elderly clients.

For two to four weeks before she
saw Respondents advertisement,
Complainant had looked for available
work in the "Help Wanted" sections of
local newspapers regularly. By Febru-
ary 1979, she was also visiting salons
personally, looking for beautician work.
Her search was limited to Oregon, be-
cause she did not have a beautician's
license elsewhere. Complainant was
seeking full-ime employment. By full-
time, Complainant meant five days per
week, including Saturdays.

Compiainant did not find any work
for which she wanted to or did apply
saw Respondent's

Complainant, and to a lesser extent Respondent, used "Beautician”,
“Hairstylist”, Hairdresser", and "Cosmetologist”, synonymously in describing
Complainant's gualifications and the position at issue. To avoid confusion, this
forum used "beautician” throughout this order, except where quoting a witness

who used a synonym,

advertisement. Because that adver-
tisement described exactly the kind of
work Complainant wanted, she re-
sponded to it immediately, by
telephone.

11)When Complainant telephoned
one of the numbers listed in Respon-
dents advertisement, she talked with
Respondent. Complainant explained
that she was "calling about the ad in
the paper for a beautician" and asked
Respondent if the job were stil avail-
able. Respondent said "yes." Re-
spondent asked Complainant her age.
(This was the first question Respon-
dent asked Complainant) Complain-
ant informed Respondent that she was
thirty years old. Complainant asked
Respondent what difference her age
made and told Respondent that she
had experience, that she was a beauti-
cian, and that she wanted to come in
and talkk with Respondent, to at least
tell Respondent what her experience
was. Respondent hesitated and then
made an appoiniment to meet Com-
plainant at Respondents salon at 2
p.m. that day.

12)When she went to her interview
with Respondent, Complainant had the
following work experience relating to
Respondent’s job vacancy.

a) Off and on for a total of eight
years between ages 13 and 25, Com-
plainant had worked in nursing homes
and hospital geratric units. She had
started as a cook and dishwasher and
then worked as a nurse's aide and di-
rectly with patients, attending to their
personal needs. Her patients were in
various stages of ambulability.

b} For 2% years, betwean approxi-
mately April 1976 and July 1978, Com-
plainant worked as a beautician at King

in the Matter of LUCILLE'S HAIR CARE A7

Hair Styling Salon in Porland. That
salon's clientele was eiderly, as the sa-
lon catered to residents of a hotel at
which many retired persons lived, and
the salon was located in a building
whose cther tenants were for the most
part elderly people. Most of Complain-
ants clients were elderly, and many
were crippled, several confined to
wheelchairs. Some were older than
eighty years. Some were men. Com-
plainant obtained her Oregon beauti-
cian's flicense cone month before
starting work at this salon, and it was
her first employment as a beaufician.
She eamed sidy percent of her re-
ceipts at this salon, the standard rate of
compensation for a beautician in Ore-
gon at the time. Her total 1978 eam-
ings for this employment were
$4016.74.

Complainant resigned her employ-
ment at King Hair Styfing Salon to pre-
pare to get married. She did not seek
work from the time she resigned
through December 1978, because it
was not economically necessary, she
did not have a Washington beauti-
cian's license, and she knew the
beauty business was "slow” in her
area. Complainant started to look for
work in January 1979, when it became
economically necessary for her to
work. By this fime her former position
at King had been filled.

¢) In 1578, Complainant worked
for one day at Agnes's Beauty Salon.
She eamed $4680 in that
employment, '

d) Complainant occasionally cared
for and did the hair of her aunt, who
was wheelchair-bound.

13)Complainant armrived at Terwil-
liger Plaza for her interview with




18 - Citeas 5 BOLI 13 (1985).

Respondent about one-half hour early.
She went to Respondent's salon, intro-
duced herself, and said that she was
there to apply for the beautician va-
cancy. She and Respaondent sat down
and began talking.

During the first part of the interview,
Respondent asked Complainant if she
were the "30 year old." When Com-
plainant said "yes," Respondent noted
this in the top right hand comer of a
piece of paper. Respondent wamed
Complainant that the job could be very
difficult because it involved elderly peo-
ple, a great many of whom needed to
be lited and otherwise helped in mov-
ing. Complainant described her expe-
rience and qualifications noted in
Finding of Fact 12 abave, and told Re-
spondent that she really enjoyed the
elderly and considered herseif very ca-
pable of doing Respondent's job. Re-
spondent asked Compiainant where
she fived, and when Complainant told
her that she lived in Vancouver, Wash-
ington, Respondent wrote this on the
above-mentioned piece of paper and
asked Complainant if that weren't too
far away. Compiainant told her that
the distance would pose no problem.
Throughout the interview, Complainant
evidenced her strong desire to work in
Respondent's salon. At the end of the
interview, Respondent told Complain-
ant she would "cali* Complainant.

14)During either the telephone
conversation or the interview between
Complainant and Respondent, Re-
spondent commented, in response to
Complainant's statement of her age,
that "that (Cornplainants age) was
“pretty” (or “awfully”) "young."

15)At all times material herein,
Complainant has preferred to work

with elderly people. She regards them
as her "babies" and enjoys working
them, particularly as a beautician. The
kind of beautician services which eld-
erly women prefer (especially sham-
poos and sets and finger waves) are
Complainant's specialties. Complain-
ant does not enjoy doing the "far out'
styles which "young" people some-
times want Complainant regards the
elderly as a "piece of history," kind, and
abused.

16} At all times material herein,
Complainant's elderly clients have liked
her. She has never had one "leave"
her. She has always had "repeat"
beautician business from her elderly
ciients, which she aftributes to her
showing concem for their weil-being,
ioving them, and treating them with
love. Complainant goes out of her way
to do things for her elderly clients. In
her empioyment as a beautician at the
time of the hearing, most of Complain-
ant's clients are elderly people who
come to her once or twice each week
for her professional services.

17) At all times material herein, Re-
spondent paid her beautician employ-
ees weekly, at the sixly percent rate
described in Finding of Fact 12 above.
At the time of Complainant's applica-
tion, Complainant assumed that if Re-
spondent employed her, Respondent
wouid pay her at this rate, which was
acceptable to Complainant.

18)After her interview with Respan-
dent, Complainant went directly to her
aunts house to do her aunts hair.
Complainant was visibly upset When
her aunt asked why, Compiainant told
her that she had just applied for a job
and that the employer kept insisting
that she was Ioo

young.

Subsequently, Complainants cousin,
then an employee of the Agency, sent
Complainant the documents neces-
sary to make the instant complaint.

19) In response to her February
1979 newspaper adverlisement, Re-
spondent was contacted by eight to
ten potential applicants. She inter-
viewed about seven of them. Except
for Complainant and a person named
{rene Bynum, the interviewees were "in
their teens or twenties" Only Com-
plainant and Ms. Bynum remained in-
terested in the job after Respondent
explained that the clientele was elderly.

20}Respondent never called Com-

piainant after the interview. Several
days after it, Complainant telephoned

~ Respondent, identified herself, and

asked about Respondents vacancy.
Respondent told her that the position
had been filled.

21}During Complainant's above-
described contacts with Respondent,
Respondent did not express interest in
Complainant's experience or qualifica-
tions. Respondent gave Complainant
the strong impression that Respondent
was not interested in listening to or
considening her because she was too
young to work effectively with Respon-
dent's clients.

22)Sometime after Complainant's
last telephone call to Respondent, and
possibly as late as July 1979, Com-
plainant visited Respondent. There is
no other evidence on record concem-
ing this visit.

23)Respondent hired Ms. Bynum,
who began working for Respondent on
about Monday, February 19, 1979
Ms. Bynum could work for only two
days per week for Respondent,
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Saturday and Tuesday. At the time
Respondent hired her, Ms. Bynum op-
erated a beauty salon by herself and
had iwenty years of experience in the
beauty business. Ms. Bynum was still
employed by Respondent as of the
date of hearing, and she has continued
to work just two days per week
throughout that employment. Ms.
Bynum was bom on QOctober 14, 1929

24)Respondent asserts that she
hired Ms. Bynum because she could
not find an applicant who would work
five days per week. Respondent as-
serts that Complainant would not work
five days per week or on Saturdays.
Respondent maintains that it was
solely Complainant's alleged refusal {o
work fulltime or on Salurdays which
caused Respondent not to hire Com-
plainant.  Respondent asserts that
Complainant's age had nothing fo do
with her decision not to hire
Complainant.

25)Complainant did not refuse to
work for Respondent full-ime or on
Saturdays. In fact, Complainant
wanted fo work fulHime, because her
husband was not working regulary.
She expected and was willing to work
Saturdays, because it is standard for
barbers and beauticians 0 do so.

26)Ms. Bynum brought no clients
with her when she started working for
Respondent. Like each beautician
starting work at Respondent's salon,
she had to build up her own clientele,
her repeat custormers, over time. De-
spite this, her average daily eamings
from February 19, 1979, through De-
cember 31, 1979, were the third high-
est of Respondent's six beauticians
during that time. With one exception
many years ago, none of
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Respondent's beauticians have had
any dificulty building up their own
clientele.

27)Respondent apparently did not
seek any more beauticians after she
hired Ms. Bynum. Sometime after that
hiring, Respondent reduced the opera-
tion of her salon from six to five days
per week.

28)From February 19, 1970,
through November 6, 1980, the beauti-
cian's working at Respondents saion
were Ms. Navamra, Ms. Miller, Ms. Po-
lani, and Ms. Bynum. In addition, Ms.
Lienan worked there until October 27,
1979, and Ms. Huserik worked there
again as of November 5, 1978

29)Compiainant has been a resi-
dent of the State of Washington con-
tinually since January 28, 1978. From
the time Respondent rejected Com-
plainant until December 24, 1981,
Complainant did not seek employment
as a beautician in Washington be-
cause she was not licensed in that
state. Because she was licensed in
Oregon, Complainant could have ob-
tained, during times material, her
Washington license through reciproc-
ity, by paying a $50.00 fee. She did
not have this amount of money until
late 1981.

J0)After Respondent fold Com-
plainant that Respondents vacancy
was filled, Complainant resumed fook-
ing for work. She inquired or applied
for work at several beauty salons. The
first work she obtained was at The
Townhouse (beauty salon).  She
worked there as a beautician for about
wo days, eaming no more than
$48.00. Complainant left her emplay-
ment at The Townhouse to begin
working as a beautician full-time at The

Airliner Beauty Salon. The day after
her last day of work at The Town-
house, on or before March 28, 1979,
Complainant stated work at The Air-
liner. She worked there for about one
month. Her pay rate was $100.00 per
week or sixty percent of her receipts,
whichever was greater. Her fotal com-
pensaton from The Aidiner was
$433.05. Complainant left her employ-
ment at The Aidiner voluntarily, be-
cause there was insufficient clientele,
{The Airliner had hired Complainant to
fll a wvacancy which did not
materialize.)

31)Iimmediately after ieaving her
employment at The Airdiner Complain-
ant found, and on Aprit 28, 1979, be-
gan, full-ime work as a beautician an
Ann's Honeycomb Beauty Salon. She
worked there for approximately eight
months, until the last part of December
1979. Complainants compensation at
Ann’'s was sixty percent of her receipts.
She eamed a tofal of $2021.74 at
Ann's. At times during her employ-
ment at Ann's, clients were scarce,
and sometmes they were non-
existent. Complainant took "off" a
“couple of times." Although she did not
consider her work at Ann's entirely
suitable, Complainant continued work-
ing there because, despite her inquir-
ies about other employment, she had
found no other work. Complainant left
Ann's when the salon was sold and the
new owner began catering to clients
who wanted some hair styles which
Complainant did not know how to
execute.

32)Complainant worked five days
per week, including Saturdays, at both
the Aifiner and Ann's Honeycomb
Beauty Salons. She has always
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worked Saturdays when she has
worked as a beautician.

33)At any time during her employ-
ment-at The Airiner or at Ann's, Com-
plainant would have quit that work to
go to work at Respondents salon. This
is because Complainant believed that
Respondent had more of a clientele,
and therefore offered more secure and
stable employment than the Airliner or
Ann's, and because Respondent's sa-
lon catered to the elderty. Complainant
assumed that Respondent's work was
more stable because of its location
close to many barely ambulatory cli-
ents, and because Complainant rea-
soned that Respondent must have had
more clients than she could handle or
she would not have been seeking an-
other beautician.

34)After approximately six weeks
of recovering from an injury following
her employment at Ann's, Complainant
began to look for work. She could not
find beautician work which she enjoyed
and wanted; most of the salons she
visited catered to a "young" clientele
who wanted contemporary styles
which Complainant could do but did
not enjoy doing. Complainant did find
employment as a nurse's assistant at
Hazel Delf Care Center, a nursing
home in Vancouver, Washington.
Complainant's work schedule at Hazel
Dell was ematic; she worked between
one and five days a week, including
weekends. During this employment,
Complainant made herself available for
work at all times. She eamed $3.10
per hour.

Complainant does not remember
when she started or ended her em-
ployment at Hazel Dell or whether
there was a period of unemployment

after she stopped working at Hazel
Dell. She only knows, and this forum
finds, that she was employed there on
July 4, 1980. Complainant's total com-
pensation at Hazel Dell was $987.11.
Complainant left her employment there
because she heard that a job would be
available at AM-PM Mini Market, and
because she thought she would be
able to afford obtaining her Washing-
ton beautician's license. Complainant
would have left her employment at Ha-
zel Dell at any time in order to work in
Respondent's salon.

35)0n November 6, 1980, after
she had terminated her employment
Hazel Dell Care Center, Complainant
began working at AM-PM (St. John's)
Mini Market in Vancouver, Washing-
ton. Complainant eamed $4.00 per
hour in this employment. She would
not have et AM-PM Mini Market to
work for Respondent, because she en-
joyed the Mini Market work, it was very
close to her home, and she was pre-
paring to get her Washington beauti-
cian's ficense. Complainant worked on
Saturdays and holidays at AM-PM Mini
Market.

36)The parties agree, and this fo-
rum finds, that the last possible date on
which any back pay damages can ac-
crue was November 6, 1980, the start-
ing day of Complainant's employment
at AM-PM Mini Market.

37}Respondent’s beauticians
worked the following totat days and
eamed the following total amounts be-
tween approximately February 18,
1979, and December 31, 1979;

Employee Total Total Days Worked
Eamings

Lienan 5206280 Rwe@idy 32

perweek= days
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Navara | $704700 Adwka@3days
per week = 132

Polani $5177.60 44wks @ 3days
per week = 132

Huserik _3$26040 Bwks @4days
per week = 2
TOTALS  $23.483.50 547
days

The average daily wage Respondent
paid its beauticians during this time
was $42.95, the above total eamings
divided by the above total days
worked.

38)Respondent's beauticians
worked the following total days and
eamed the following total amounts be-
tween approximately February 16,
1980, and Novemnber 1, 1980:

Employee Total  Total Days Worked
Eamed

Byrum $329480 7 ws @ 2
days per week = 74

Milles $306326 236 wks @ 3
daysparweekk= 108

Navana $5880.10 37 wks @ 3
daysperweek= 111

Polani $393780 23 whka @ 3
days per week = 99

Husesik 510296 M wks @ 4
days perweek= 136
TOTAL $20,187.92 528
days

The average daily wage Respondent
paid its beauticians during this time
was $38.23, the above total eamings
dividled by the above total days
worked.

39)Although both Complainant and
Respondent were at times factually in-
consistent in their testimony, and Com-
plainant was evasive at times, this
forum finds the testmony of

Complainant overall, more credible
than that of Respondent Complainant
offered a plausible expianation for
most of her inconsistency, and her
evasiveness seemed to be a response
to feeling threatened by Respondent's
counsé&l rather than an indication of un-
truthfulness. On the other hand, Re-
spondent's testimony was inconsistent
much more often than was that of
Complainant, and Respandent's incon-
sistencies concemed facts which were
essential to Respondent's defense in
this matter. Furthermore, Respondent
offered no expianation for her inconsis-
tencies which did not itself impeach the
accuracy of her testimony in pertinent
parts. For these reasons, this forum
has given more weight to Complain-
ant's testimony than to that of Respon-
dent, where they differ.

Where either Complainant or Re-
spondent gave testimony which was
inconsistent with other testimony of the
same person, if there was no testi-
mony by another withess on point and
no other evidence which could resolve
the inconsistency, this forum has
adopted whichever version of the in-
consistent testimony was least favor-
able to the position of the person who
offered it.

ULTIMATE FINDINGS OF FACT

1) On February 13, 1979, an ad-
vertisement placed by Respondentin a
Portland, Oregon, newspaper sought a
"full or part time" beautician with "expe-
rience," "for a retirement home" heauty
salon which Respondent owned and
operated. Actually, Respondent was
seeking two full-ime beauticians who
waould work on Saturdays.

2) On February 13, 1979, Com-
plainant was thity years old and a

|
|
£

|
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|

|
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licensed beautician who had exper
ience working with eiderty persons
both as a beautician and in other types
of employment. She was also
unemployed.

3) Complainant was qualified for
the position for which Respondent
sought applicants in her February 13,
1979, advertisement.

4} On or about February 13, 1979,
Complainant saw Respondent's adver-
tisement. Because she was looking
for work as a beautician and preferred
to work with elderly clients, Complain-
ant answered Respondent's advertise-
ment immediately. Complainant talked
with Respondent about Respondent’s
openings, first by telephone and later in
person. Respondents first query of
Complainant was what was Complain-
ants age. In response to Complain-
ant's answer, Respondent voiced her
concemn that Complainant was, in ef-
fect, too young to work with the elderly
people who composed all of the clien-
tele at Respondent's salon. Respon-
dent labeled Complainant in terms of
her age and had such strong misgiv-
ings about Complainant's age that she
did not express interest in Complain-
ant's experience or qualifications dur-
ing her two encounters with
Complainant.

5) At the time Complainant an-
swered Respondent's advertisement
the youngest of Respondents four
beauticians was 46 years old.

6) Complainant and lrene Bynum
were the only two applicants for Re-
spondent’s openings who remained in-
terested in them after being inter-
viewed by Respondent. Ms. Bynum
was 49 years old at the time. in evalu-
ating the qualifications of Complainant
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and Ms. Bynum, Respondent consid-
ered three factors, one of which was
the age of each of them. Respondent
hired Ms. Bynum. Respondent did not
hire or consider hiring Complainant.

7) Respondent maintains that the
only reason she did not hire Complain-
ant was Complainant's alleged refusal
to work for her full time or on Satur-
days. In fact, Complainant wanted fuil-
time work and expected (and was will-
ing) to work on Saturdays. Ms. Bynum
on the cther hand, was available to
work only two days per week, Tuesday
and Saturday.

8) Respondent did net hire or con-
sider hiring Complainant for employ-
ment because of Complainant's age.

9) Between February 13, 1979,
and approximately January 1, 1980,
and between approximately February
12, 1980, and November 6, 1980,
Complainant remained ready and will-
ing to work as a beautician in Respon-
dent's salon.

10) Ms. Bynum started working for
Respondent on or about February 19,
1979.

11}For the following reasons, this
forum finds that had Complainant
worked as a beautician for Respon-
dent five days per week from February
19, 1979, o December 31, 1979, and
then from February 12, 1980, to No-
vember 6, 1980, she would have
eamed at least as much as the aver-
age daily wage Respondent's beaut-
cians received dunng those periods:

a) Respondent's salon was very
proximate to many barely ambulatory
clients and potential clients.
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b) Complainant has been very
successful in her beautician work with
elderty clients.

¢) Ms. Bynum eamed relatively
high wages immediately after begin-
ning her employment with Respon-
dent, even though she started out with
no clientele of her own,

d) There is no evidence that the
fact that Complainant had less experi-
ence as a beautician than Respon-
dents beauticians had would have
affected Compilainants eaming in Re-
spondent's employ.

12) Between February 18,
1979, and December 31, 1979, Re-
spondent's beauticians eamed an av-
erage of $42.95 per working day. If
Complainant had worked for Respon-
dent five days per week during the 45
weeks and one day between Febru-
ary 19, 1979, and December, 31,
1979, she would have worked 223
days. (This assumes that she would
not have worked on July 4, Thanksgiv-
ing or Christmas day.) At the wage of
$42.95 per working day, Complainant
wauld have eamed a total of $8577.85
during this time.

In fact, Complainant eamed a total
of $2503.79 between February 19,
1979, and December 31, 1979, or
$7074.06 less than she would have
eamed at Respondent's employ.

13)At the end of 1979, Complain-
ant left her employment at Ann's Hon-
eycomb Beauty Salon. She departed
afler a change of ownership, before
she had obtained other work and with-
out trying to continue there, serving her
existing clientele and leaming how fo
execute the styles requested by some

of the new clients to which the new
owner catered.

14)Between approximately Janu-
ary 1, 1980, and February 12, 1980,
Complainant was not able to work as a
beautician because of an injury.

15) After about February 12, 1980, - |-
when Compilainant began looking for = |-
work, she did not apply for some avail-

able work in her field for which she was
qualified, because she preferred not to
do the type of hairstyles involved.

16)Between February 16, 1980,

and November 1, 1980, Respondent's

beauticians eamed an average of

$38.23 per working day. 1f Complain-
ant had worked for Respondent five
days per week during the 38 weeks
and two days between February 12
and November 6, 1980, she would
have worked 191 days. (This as-
sumes she would not have worked on
July 4) At the wage of $38.23 per
working day, Complainant would have
eamed a fotal of $7301.93.

In fact, had Complainant continued
her employment at Ann's Honeycomb
Beauty Salon and eamed at exactly
the same rate as she had eamed dur-
ing her employment there over the last
eight months of 1979, she would have
eamed $2232.34, or $5069.59 less
than she would have eamed in Re-
spondent employ.

17)The difference between what
Complainant would have eamed in
Respondent's emplioy from February
19, 1879, to November 6, 1980, and
(a) what she actually eamed from Feb-
ruary 19, 1979, to December 31, 1979,
plus (b) what she would have eamed
at Ann's Honeycomb Beauty Salon

|
i
i
i

from February 12, 1980, to November
6, 1980, is $12,143.65.

18)On November 6, 1980, Com-
plainant found attemate work which
ended the accrual of any back pay
award herein.

19)This forum finds the testimony
of Complainant more credible overall
than that of Respondent.  For that rea-
son, where Complainant's festimony
differs from Respondent's testimony,
this forum has given more weight to
Complainant's testimony.

CONCLUSIONS OF LAW

1) At all imes matenal herein, Re-
spondent was an employer subject to
the provisions of ORS 659.010 to
650.110.

2) Before the commencement of
the contested case hearing, this forum
complied with ORS 183.413 by inform-
ing Respondent and Complainant of
the matters described in ORS
183.413(2)(a) through (i).

3) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the persons and subject matter herein.

4) Respondent committed an un-
lawful employment practice in violation
of ORS 652.030(1)a) by refusing to
hire Complainant, an individual 18
years of age or older and under 65
years of age, because of Complain-
ants age.

5) Because Complainant was not
able to work as a beautician between
approximately January 1, 1980, and
February 12, 1980, she cannot accrue
back pay damages herein for that pe-
riod of time.

6) Complainant’s failure to continue
working at Ann's Honeycomb Beauty
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Salon and her failure to thereafter ap-
ply for available work in her field for
which she was qualified each consti-
tute a failure to exercise reasonable
diligence to mitigate back pay dam-
ages which accrued between February
12, 1980, and November 6, 1980.

7) The Commissioner of the Bu-
reau of Labor and Industries has the
authority to award money damages to
Complainant under the facts and cir-
cumstances of this record, and the
sum of money awarded as damages is
an appropriate  exercise of that
authority,

OPINION

1. Respondent’s Affirmative
Defenses

In paragraphs I, lll, IV, and V of her
answer to the Specific Chamges, Re-
spondent stated certain affimative de-
fenses. This Order does not mention
those defenses, because the form ex-
plicitly rejected each of them in its May
11, 1982 Ruiing on Respondent's Mo-
tion to Dismiss and for Partial
Dismissal.

As an additonal affirmative de-
fense, Respondent alleges that the
Commissioner has failed, refused, and
neglected to engage in the "concillia-
tion (sic) specifically outlined in ORS
659.050." There is no substantial evi-
dence that this allegation is accurate.
Even if it were, the Legislature’s use of
the verb "may” throughout ORS
659.050 makes it clear that this statute
permits but does not require the Com-
missioner to cause steps to be taken to
effect seftlement of a civil rights com-
plaint. Accordingly, this defense fails.
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2. Liability

The issues conceming liability
herein are factual. Respondent and
Complainant offered conflicting testi-
mony as to why Respondent did not
hire or consider hiring Complainant.
Respondent maintained that she did
not hire Complainant solely because
Complainant told her that she would
not work fuli tme or on Saturdays.
Complainant denied making this state-
ment, and insisted that in fact she
wanted to work full time and expected
to work Saturdays. Complainant con-
tended that Respondent told her that
she was "pretty” or "awifully" young to
work for Respondent, and gave her the
definite impression that Complainant's
age disqualified her from consideration
for Respondent's openings.

Both Respondent and Complainant
offered inconsistent testimony during
these proceedings. For example,
Complainant gave different testimony
as to the dates of her employment at
The Townhouse, and the injury which
incapacitated her after her employment
at Ann's Honeycomb Beauty Salon.
Complainant explained these inconsis-
tencies by stating that while she re-
members names, people, and
conversations, she also has difficulty
remembering dates and information re-
quinng her to recall dates. Complain-
ant was also evasive about her tip
income, her pay records, and her em-
ployment at Hazel Dell Care Center.
This forum attributes this evasiveness
to Complainant's aggressively protec-
tive (and sometimes hostile) response
to the insistent probing of Respon-
dent's counse), whom she obviously
perceived as an adversary in every

sense of the word, rather then to a lack
of thoughtfulness.

Respondent's  testimony was
fraught with factual inconsistencies,
many of which concemed the bases of
her key factual positions herein. For
instance, Respondent testified that
trene Bynum was the only employee
she hired during her ten years as
owner of her beauty salon, while her
records show that in fact she has hired
at least four employees during that
time. She confused the hiring process
she carried out in November 1978 with
that which occurred in February 1979.
She repeatedly contended that Ge-
nevieve Huserk had retumed to work
by the time Respondent did the Febru-
ary 1979 hiring at issue, while her own
records show that Ms. Huserik did not
retum until nine months later. Respon-
dent testified at varous times that her
salon changed from being open six to
five days per week in February 1979,
in November 1979, and sometime in
1980. She testified in her deposition
that she had beauticians at her salon
during times material who were aged
"in their thities," when her later testi-
mony and her records reflect that her
youngest beautician at those times
was in her late fories. Respondent
testified that when Complainant ap-
plied for work, Respondent needed
and sought two new employees to
each work five days per week, includ-
ing Saturdays. The only applicants
who remained interested in Respon-
dent's positions after interviewing with
Respondent were Complainant, whom
Respondent says would not work full
time or on Saturdays, and lrene
Bynum, who would work two days per
week, including Saturdays.
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Respondent could offer no explanation
as to why she had not hired Ms.
Bynum and Complainant, who fo-
gether would have filled the equivalent
of one of the full-ime openings (includ-
ing Saturdays) which Respondent had.
Respondent also did not explain why
her advertisernent solicited full- or part-
time applicants, if she were only going
to consider full-ime appficants.

Because Respondents inconsis-
tencies eroded her credibility concem-
ing even the key facts heremn, and
because she offered no rehabilitating
explanation for those inconsistencies,
this forum does not believe that her
testimony is as accurate as that of
Complainant, especially where it differs
from that of Complainant. In particutar,
this forum disbelieves that Complain-
ant refused to work full ime or on Sat-
udays.  Complainant worked on
Saturdays in every beautician job she
had before, and has had since, apply-
ing fo Respondent. She needed to
work full time because of her hus-
band's lack of employment. It would
make absolutely ho sense to conclude
that Complainant refused to work full
time or Saturdays on a job she particu-
farly wanted. Mareover, it would make
no sense to conciude that Respondent
did not hire Complainant becalse
Complainant could only work part time,
when Respondent had advertised for
full- or parttime beauticians, and
when, even at part time, Complainant
offered Respondent the only way Re-
spondent had to fill the equivalent of
even one full-ime slot. For these rea-
sons, this forum does not believe that
Respondent did not hire Complainant
because Compiainant refused to work
full ime or on Saturdays.

This forum also does not believe
Respondents contention that Ms.
Lienan, rather than Respondent, spoke
with Compiainant when Complainant
answered Respondents advertise-
ment by felephone. I her May 18,
1982, deposition, Respondent stated
that she did not remember talking with
Complainant at all over the telephone,
but she admitted at hearing that she
had talked to Complainant once by
telephone before their interview. Also,
Respondent did not call Ms. Lienan to
cormoborate Respondents contention
that Ms. Lienan rather than Respon-
dent talked with Complainant, even
though Ms. Lienan, "a very good
friend” of Respondent was available to
testify. This forum concludes that it
was Respondent who talked with
Complainant on the telephone and,
therefore, that it was Respondent who
voiced, during that call or in the subse-
quent interview, misgivings about the
appropriateness of Complainant's age
for her openings.

Respondent clearly testified in both
her deposition and at hearing that she
considers "age" in making hiring deck-
sions. Respondent obviously had at
least misgivings about Complainants
age and its appropriateness for her
jobs. Respondents opening form of
identifying Cornplainant when Com-
plainant appeared for her interview evi-
denced that Respondent already had
labeled Complainant in terms of Com-
plainant's age. Respondent was not
interested in Complainants qualifica-
tions for her openings. Furthermore,
Respondent herself has not alleged
any reason other than Complainants
afleged refusal to work full time or on
Saturdays for not considering or hiring
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Complainant. Respondent admitted
that Complainant was qualified to do
the work, and did not testify that she
hired Ms. Bynum because she was
more qualified than Compiainant.
Most of Respondent's beautician work
force was aged at least fifty years, and
there is no evidence that she had ever
employed a beautician aged less than
forty-six years. For these reasons, and
because this forum does not believe
the only reason that Respondent of-
fered for not hiring or considering hiring
Compfainant, this forum concludes that
Complainants age did in fact cause
Respondent not to hire or consider hir-
ing Complainant.

3. Damages

As in all matters brought under
ORS 659.030, Respondent has the
burden of establishing facts mitigating
the damages awardable to Complain-
ant. In this case, the question relating
to mitigation is whether Complainant
failed to exercise reasonable diligence
to mitigate her damages (a) by leaving
her employment at Ann's Honeycomb
Beauly Salon at the end of December
1979, and/or {b) by thereafter failing to
apply for certain work available in her
field.

Complainant first testified that she
stopped working at Ann's when its
owner sold the salon and took Com-
plainant off the payroll, putting com-
plainant out of work. Complainant later
testified that she left Ann's cause the
new owner catered to black clients,
whose hair Complainant did not know
how to do (at least the "fancy braiding
and beads"). From Complainant's last
testimony on this subject, this forum
has concluded that Complainant's de-
pariure from Ann's was by her own

choice, because of her lack of knowl-
edge as to how to execute some styles
requested by some customers. Given
the fact that Complainant knew, from
her continuous job inguiies while
working at Ann's, that she had no other
work to go to, this forum finds that
Complainant's apparent failure to even
try fo continue working at Ann's after its
change of ownership (at least until she
had obtained other work), i.e., her fail-
ure to try to keep the clients she al-
ready had and work with new clientele,
even if it meant leaming some new
hairstyling techniques, a failure to exer-
cise reasonable diligence to mitigate
her back pay damages herein.

For about six weeks after Com-
plainant left Ann's salon, or from ap-
proximately January 1, 1980, through
February 12, 1980, she was not able
to work as a beautician. Thereafter,
Complainant remained unemployed for
some amount of time. Even though
the pertinent time period occurred only
about two years before the hearing,
Complainant was unable {o inform the
forum as to how long she was unem-
ployed, when she obtained her next
job, how long she had her next job, or
how many days per week she worked
at her new job. She testified simply
that she knew that she had her next
job, as a nurse's aide at Hazel Dell
Care Center, on July 4, 1980, that it
paid her $3.10 per hour, that it was at
least sometimes part-ime work, that
she eamed a total of $987.11 at Hazel
Dell, and that she started her subse-
quent employment on November 6,
1980. From this information, the forum
deduces that Complainant worked,
during the 38.3 week period between
February 12, 1980, and November 6,

1980, approximately 318 hours, or the
equivalent of eight weeks of full-ime
work. The total wages of $987.11,
which she eamed during the 383
weeks she was available for work be-
tween January 1, 1880, and Novem-
ber 6, 1980, are much less than the
total wages she eamed during any
equivalent period of time since at least
1977 during which Complainant was
looking for work or employed.

Complainant testified that she ac-
cepted her 1980 nursing home em-
ployment because she could not find
work which she enjoyed and wanted in
the beauty vocation. She elaborated
by stating that most of the salons at
which she considered applying catered
o a "younger” group and were more
"competitive” with the "far out styles”
which weren't her "cup of tea," even
though she could do them. This forum
infers from this testimony that Com-
plainant chose not to and did not apply
for available worlc in her field because
that work involved, in part, types of
hairstyling which she was qualified to,
do but which she preferred not to do.
This choice also constitutes a failure to
exercise reasonable diligence to miti-
gate Complainant's back pay damages
herein.

Compiainant's total lack of informa-
tion conceming most pertinent facts
about her employmentand unemploy-
ment between February 12, 1880, and
November 6, 1980, and her relatively
small eamings dusing this period are
not necessary to, but do buttress, the
conclusion in the last sentence of the
previous paragraph. This forum as-
sumes that Complainant would have
been more willing fo at least try to sup-
ply information about such recent
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times if it would have been advanta-
geous {o her to do s50. Although it is
Respondent's burden to present evi-
dence of any failure {o mitigate back
pay damages, Complainant is proba-
bly the only, and certainly the best,
source of evidence conceming her
own efforts to mitigate. Where a com-
plainant is {otally unresponsive to
questions which a respondent asks
concerning mitigation, and where that
complainant could reasonably be ex-
pected to be able o supply some an-
swers {0 such questions, this forum
must infer that the answers, if given,
would not have furthered the complain-
ant's claim.

fFor all the reasons explained
above, Complainant's departure from
employment at Ann's Honeycomb
Beauty Salon and her failure to there-
after apply for available work in her
field for which she was qualified each
constitute a failure by Complainant to
exercise reasonable diligence to miti-
gate her back pay damages during
1980. Accordingly, this forum has re-
duced Complainant's back pay dam-
ages accrued between January 1,
1980, and November 6, 1980, by an
amount equivalent to what she would
have eamed had she remained at
An's Honeycomb Beauty Salon and
eamed at a rate equal to the rate at
which she eamed at Ann's during
1979.

During the six week period at the
beginning of 1980 that Complainant
could not work as a beautician, she
would have eamed nothing at Ann's.
During the eight months between Feb-
ruary 12 and Qctober 12, 1980, Com-
plainant could have eamed $2021.74,
the amount she eamed at Ann's during
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the last eight months of 1979. During
the period between October 12 and
November 6, 1980, Complainant
would have eamed 5/6 of $252.72, her
average monthly salary at Ann's during
1979, or $210.60. Between January 1,
1980, and November 6, 1980, there-
fore, Complainant would have eamed
at least $2232 24 had she remained at
Ann's. There is no evidence on the re-
cord that with reasonable diligence
Complainant would have eamed more
than this sum at Ann's or at any other
place of employment which had work
available for which Complainant was
qualified. Because $2232.34 is more
than the $987.11 which Complainant
actually eamed between January 1,
1980, and November 6, 1960,
$2232.34, rather than $987.11, has
been deducted from the amount Com-
plainant would have eamed in Re-
spondents employ during 1980, in
computing Complainant's 1980 back
pay damages.

4. Interest on Damages

As the April 4, 1983, Order of this
forum in the matter reflects, it is the
practice of this forum to compute and
compound interest on an award of lost
wages annually, from the date of the
respondent's unlawful practice to the
date the respondent pays the award.
In this matter, since the evidence and
findings conceming lost wages are or-
ganized by calendar year, interest nor-
mally would be computed and

The record

compounded as of (a) each December
31 between February 19, 1979, and
the date Respondent complies with
paragraph one of this order, and (b) as
of the date of that comptiance.

However, in reviewing this order,
the Oregon Supreme Court directed

this forum, in effect, to assess interest _:.i:

on only those lost wages which have
actually accrued as of the start of each
computation period. Ogden v. Bureau
of Labor, 299 Or 98, 105, 699 P2d
189 (1985). The record herein does
not reveal, with reasonable exactness,
when during 1979 Complainant eamed
the $2503.79 in wages she received in
1979." This information is necessary
to compute when during 1979 Com-
plainant lost the wages she lost in
1979. Absent that information, there-
fore, the first December 31 interest
computation date is December 31,
19080 (rather than December 31,
1979), because Interest on the wages
lost in 1979 cannot begin to accrue un-
tit January 1, 1980. By that date,
$7074.00 in lost wages had accrued,
and another $5069.59 In lost wages
accrued during 1980. Accordingly, in-
terest on the award of lost wages
herein has been and shall be calcu-
lated in the following manner: {See Ta-
ble at the end of this order.)

Total interest accrued between
January 1, 1980, and December 31,
1984, is, therefore, $5896.82. Interest
accruing between January 1, 1985,

and findings disclose only that Complainant earned no mere

than $49.00 plus $433.05 between February 19, 1979, and about April 28,
1979, and $2021.74 batween April 28, 1979, and December 31, 1979. How-
ever, because sometimes clients were non-existent and because Complainant
took time "off’ a "couple of times” during the latter period, this forum cannot
ascertain at what rate Complainant eamed the total of $2021.74 during that
time. (See Findings of Fact 30 and 31 above.)

|
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and the date Respondent complies
with paragraph one of this Order shall
be computed and compounded at the
legal rate of interest as of each De-
cember 31 during that period and as of
the date of compliance, whichever
is/are applicable.
ORDER

NOW, THEREFORE, as author-
ized by ORS 659.060(3) and
659.010(2), and in order to eliminate
the effects of the unlawful practice
found, as welt as to protect the lawful
interests of others similarly situated,
Respondent is hereby ordered to:

1) Deliver to the Hearings Unit of
the Portiand office of the Bureau of La-
bor and industries a certified check
payable to the BUREAU OF LABOR

AND INDUSTRIES in trust for
REBECCA MILLER in the amount of.

a) TWELVE THOUSAND TWO
HUNDRED THIRTY-SIX DOLLARS
AND FIFTY-ONE CENTS
($12,236.51), representing wages
Complainant lost because of Respon-
dent's unlawful employment practice
set out above, plus

b} FIWVE THOUSAND EIGHT
HUNDRED NINETY-SIX DOLLARS
AND EIGHTY-TWO CENTS
($5,896.82), representing interest on
lost wages at the annual rate of 9 per-
cent accrued between January 1,
1980, and December 31, 1984, com-
puted and compounded annualy as
described in Section 4 of the Opinion
of this Order, plus

TABLE
A. Accrual  B. Principal C. Annual D, Interest E. Principat  F. Total
Period atStart Of Interest Rate Accruing Accruing  Principal an
Period During During Interest Ac-
Period Period crued at
End of Pe-
riod (Cols. B,
D,+E)
00180 to $ 707406 9% $ 63667 $ 506959 $12,780.32
12-31-80
010181 to $12,780.32 9% $1,150.23 $0.00  $13,930.35
12-31-81
00182 to  $13,93035 5% $1,253.75 $0.00  $5,184.30
12-31-82
010183 to  $15184.30 9% $1,366.59 $0.00  $16,550.89
12-31-83 '
010184 to 31655089 9% $1,480.58 $0.00  $18,04047
12-31-84
01-0185 to $1804047 Applicable To be A¢- $000 TobeCom
Compliance LegalRate  crued as of puted as of
the Date of the Date of
Compliance Compliance
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c) Interest on lost wages, at the le-
gal rate, accrued between January 1,
1984, and the date Respondent com-
plies with this paragraph, to be com-
puted and compounded annually as
described in Section 4 of the opinion of
this Order.

?) Cease and desist from discrimi-
nating against any prospective em-
ployee on the basis of that person's
age.

In the Matter of
WILLAMETTE ELECTRIC
PRODUCTS COMPANY, INC,,
Respondent.

Case Number 01-84
Final Order of the Commissioner
Mary Wendy Roberts
Issued November 12, 1985.

SYNOPSIS

Respondent's refusal to retum
Complainant to work following an on-
the-job injury was due to Complain-
ant's failure to follow instructions, and
his insensitive and bigoted comments
to and about Asian and Hispanic co-
workers, and not because he utilized
the workers' compensation system.
The Commissioner found that Com-
plainant was discharged for cause,
and Respondent's subsequent refusal
to reinstate him after he reinstituted his
workers' compensation claim was not

unlawful. The Commissioner held that;
1) ORS 659.095 does not require Spe-
cific Charges to be filed within one year
after the filing of an administrative com-
plaint if, within that time, the Agency is-
sues an administrative determination;
and, 2) a discharge after an on-the-job
injury will not defeat a claim for rein-
statement under ORS 659.415 unless
the discharge is for cause. Because
Respondent did not engage in any un-
lawful practice, the Commissicner dis-
missed the complaint and the Specific
Charges. ORS 659.040, 659.095;
659.410; 659.415.

The above-entitied contested case
came on regularly for hearing before
Diana E. Godwin, designated as Pre-
siding Officer by Mary Roberts, Com-
missioner of the Bureau of Labor and
Industries for the State of Oregon. The
hearing commenced on Oclober 16,
1984, and concluded on October 17,
1984, in Room 311 of the State Office
Building, 1400 SW. Fiith Avenue Port-
land, Oregon. The Bureau of tabor
and industries was represented by
Betty Smith, Assistant Attomey Gen-
eral. Respondent Willamette Electric
Products Company, Inc. was repre-
sented by Gerald P. Puilen, Attomey at
Law. Elliott N. Quinn, part owner and
production supervisor of Respondent,
was present as the representative of
Respondent. The Agency called as
witnesses Complainant Raymond L.
Freeman; Mr. Quinn; Andy Morales
and Delbert Righl, employees of Re-
spondent, James McCann, Complain-
ants son-indaw and a former
employee of Respondent; and David
Cotfrell, a former employee of Respon-
dent. Respondent called as witnesses

Mr. Quinn; Denver Hendrix, Ronald
Bradley, Deborah Welch, Robert P.
Suflivan, and Bona Tek, empioyees of
Respondent, and Mr. Morales,

Having fully considered the entire
record in this matter, |, Mary Roberts,
Commissioner of the Bureau of Labor
and industries, make the following Rul-
ings Upon Motions, Findings of Fact,
Ultimate Findings of Fact, Conclusions
of Law, Opinion, and Order.

RULINGS UPON MOTIONS

At the beginning of the hearing, Re-
spondent requested a ruling as fo
whether the entire investigative file in
this matter, compiled by the Civil
Rights Division {CRD) of the Agency,
was discoverable. In this regard, Re-
spondent had also subpoenaed a
CRD employee and wished to exam-
ine her on the contents of the file.
However, during the course of the
hearing Respondent determined that

- neither disclosure of the entire file nor

examination of the CRD employee
was necessary {o its case, and there-
fore, no ruing on the issue was
necessary.

The Respondent also moved, at
the beginning and at the conclusion of
the hearing, that the case against Re-
spondent be dismissed on two
grounds. The Respondent's first argu-
ment was that the Commissioner
lacked jurisdiction in that the Agency
falled to either issue a private right of
action notice or to prepare Specific
Charges within ohe year from the filing
of the Complaint Respondent con-
tended that either the Specific Charges
must be filed within one year from the
date of the complaint or a notice must
be issued advising Complainant of his
right to file a civil action pursuant to
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ORS 659.095. Respondent further
moved for dismissal of the Agency's
claim of a violation of ORS 659.415 on
the grounds that an employee who has
been terminated and makes a claim of
discrimination under ORS 659.410,
cannot also make a claim against an
employer under ORS 659.415 for fail-
ure to reinstate. A ruling on these mo-
tions was reserved for this Order.

1) The Respondents Motion to
Dismiss for lack of jurisdiction is denied
for the following reasons:

ORS 659.040 requires that in order
for the Commissioner to obtain jurisdic-
tion over a claim of an alleged unlawful
employment practice, a complainant
must file a verified complaint in writing
with the Bureau of Labor and Indus-
fries no later than one year after the al-
leged unlawful employment practice, or
the Attomey General or Commissioner
herself may make, sign, and file such
complaint. Under this statute the Com-
missioner must notify the employer or
other person against whom the com-
plaint is made within 30 days of the fi-
ing of the complaint. This notice must
include the date, place, and circum-
stances of the alleged uniawful prac-
tice. Under OAR 839-03-005(4) such
notice must give the complainant's
name, identify the protected class ba-
sis of the complaint, state how the em-
ployer's alleged actions harmed
complainant, and why complainant be-
lieves that his/her protected class was
the basis for the employer's action.
This nofice gives an employer named
as a respondent sufficient nofice to
conduct any investigation needed, pre-
serve evidence, and contact any wit-
nesses necessary to defend the
complaint.
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In the matter at issue here, the
Complaint was filed with the Civil
Rights Division of the Bureau on Octo-
ber 2, 1980, for unlawful employment
practices alleged to have occurred on
or about July 3, 1980, or, in the alterna-
tive, on September 29, 1980. Respon-
dent was notlified of the complaint the
day after it was filed (verbal stipulation
of the parties) and approximately three
months after the first alleged uniawful
action by the Respondent Thus, the
Commissioner obtained  jurisdiction
over the matter, and the ncfice require-
ments of ORS 659.040 were fuffiled.

Respondent argued, however, that
the Commissioner had lost jurisdiction
over this matter for the reason that the
Bureau has one year to either file spe-
cific charges or issue what is termed a
"private right of action notice” Re-
spondent based this argument on the
provisions of ORS 659.095, which set
forth the following requirements:

"If within one year following the fil-
ing of a complaint pursuant to
ORS 659.040{1) or 659.045(1) ex-
cept a complaint alleging violations
of ORS 30670 to 30685, the
Commissioner has been unable to
obtain a conciliation agreement
with a respondent, or has not
caused {o be prepared and at-
tempted to serve the specific
charges refemed o in ORS
659.060(1), the Commissioner
shall so notify the complainant in
writing and within 90 days after the
date of mailing of such notice, the
complainant may file a civil suit as
provided in ORS 669.121"

The facts indicate that the Com-
plainant filed a complaint with the Civil
Rights Division of the Bureau of Labor

and Industries on October 2, 1980. On
October 2, 1981, within the one year
period, the private right of action notice
was issued. Specific Charges were
then filed on July 11, 1984. Thus there
was compliance with the requirements
of ORS 655.095; that is, since no con-
ciliation agreement had been obtained
or specific charges filed within the one
year period following the filing of the
complaint, the private right of action
notice was issued on October 2, 1981,

There is no statute prescribing
when the Specific Charges must be is-
sued. There is likewise no statute or
administrative rule that establishes any
definite time limitation within which the
specific charges must be issued. In
Clackamas Co. Fire District v. Bureau
of Labor and Industries, 50 Or App
337, 624 P2d 141 (1981), the Oregon
Court of Appeals approved a delay of
over five years between the filing of the
compiaint with the Civil Rights Division
and the filing of the formal charges.
The Specific Charges herein were filed
on July 11, 1984, and were thus filed in
substantially less time.

it is clear then that jurisdiction is not
lost where the Specific Charges are
not filed within a year from the filing of
the Complaint provided that the private
right of action notice is issued, as it
was in this case, in a timely manner,
The Agency noted at the hearing, as
should be noted here, that the Com-
missioner may lose junsdiction where
the Administrative Determination is not
issued, as provided in ORS 659.095,
within the cne year period following the
fling of the complaint with the Civil
Rights Division. The Administrative
Determination in this case was, in fact,
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issued on September 30, 1981, within
the required one year period.

The Commissioner did, therefore,
have jurisdiction over this matter. For
the reasons set forth above, the Re-
spondents Motion to Dismiss is
denied.

2) The Respondent's Motion to
Dismiss the Agency's claim of discrimi-
nation under ORS 659.415 is denied
for the following reasons:

The Supreme Court's recent ruling
in Williams v. Walerway Terminals Co.
298 Or 506, 693 P2d 1290 (1985), has
made clear that ORS 659.415 requires
reinstatement of an employee unless
the employer terminated the employee
for just cause. At the hearing, the Re-
spondent relied upon the earlier Court
of Appeals decision in Williams v Wa-
terway Terminals Co., 69 Or App 388,
686 P2d 441(1984), in support of its
motion.

The sequence of events in the in-
stant case bring it under the holding in
Williams. in Williams, the plaintiff em-
ployee sustained a compensable injury
in September of 1976 and was unable
to request reinstatement or retumn to
work until he received his doctor's re-
lease on May 12, 1980. The defen-
dant employer had terminated the
plaintiff sometime between September
of 1976, when he was injured, and
September of 1977, and then refused
to reinstate him in May 1980. In the
matter at issue here, the Complainant
sustained a compensable injury in May
of 1980, was ferminated in July of
1980, and was later separately denied
reinstatement in September of 1980,
after he had obtained his doclor's
release.

The issue in the Willlams case was
whether an injured worker's right to re-
instatement under ORS 659.415 sur-
vives if the worker is discharged before
the worker is medically able to resume
work. The Court of Appeals held that
the

"discharge (of the injured worker),
whether {awful or unlawful, accom-
plished a complete severance of
his employment relationship with
defendant and necessarnly termi-
nated any reinstatement right that
(he) might have had." 69 Or App
388, 392.

The Supreme Court reversed the
ruling of the Court of Appeals, how-
ever, stating as follows:

“In {Shaw v. Doyie Milling Co., 297
Or 251, 683 P2d 82 (1984)], we
recognized the general rule that in
absence of a contract or statute to
the contrary, an employer may dis-
charge an employee at any time
and for any cause. 297 Or at 254.
However, we also noted that ORS
659.415 constitutes a statutory ex-
ception to the general rule. How-
ever, this does not mean that the
employer may never lawfully re-
fuse to reinstate an employee who
makes a demand for reinstate-
ment pursuant to ORS 659.415(1).
As we recognized in Vaughn v.
Pacific Northwest Bell Telephone,
[289 Or 73, 611 P2d 281 (1980)),
that statute requires reinstatement
unless the employer had just
cause o discharge the employee.”
298 Or 506, 511.

The Supreme Court went on to
state:
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"3 worker's statutory reinstaterment
right under ORS 659.415(1) can-
not be lost due to fortuitous timing.
The right to demand reinstatement
survives any interim discharge oc-
cuming before the worker is enti-
tied, under the temmns of the statute,
to assert that statutory right  Oth-
erwise the statutory right embod-
ied in ORS 659.415 could be so
readily circumvented in many
cases that this could not have
been intended in the statutory
scheme." 298 Or 506, 512.

On the basis of the interpretation of
ORS 659.415 rendered by the Oregon
Supreme Court, as set forth in Wil-
liams, an employee can maintain a
claim under this statute for reinstate-
ment. The dlaim is accurately set forth
in the Specific Charges. For these
reasons, Respondent's Motion to Dis-
miss is denied.

FINDINGS OF FACT -
PROCEDURAL

1) On October 2, 1980, Complain-
ant Raymond L. Freeman filed a ver-
fied Complaint with the Civil Rights
Division of the Bureau of Labor and In-
dustries. He alleged therein that he
had been discriminated against in con-
nection with his employment in that
Respondent fired and refused fo rein-
state Complainant to his former posi-
tion of employment, or to work which
was available or suitable, after Com-
plainant had sustained an on-thejob
injury and had received workers' com-
pensation benefits therefor.

2) Following the filing of the afore-
mentioned venfied Complaint, the Civil
Rights Division investigated the allega-
tions in the Complaint and determined

that these allegations were supported
by substantial evidence.

3) Thereafter, the Civil Rights Divi-
sion attempted to reach an informal
resolution of the complaint through
conference, conciliation, and persua-
sion, but was unsuccessful in these
efforts.

FINDINGS OF FACT — THE MERITS

1) At all times material herein, Re-
spondent Willamette Electric Products
Company, Inc., employed more than
Six persons.

2) Respondent is engaged in the
business of rebuilding and recondition-
ing various parts of automobiles, in-
cluding electrical starter motors and
brakes.

3) Complainant was employed by
Respondent on October 3, 1976, re-
building special starter motors. After
the first three or four months on the
job, Complainant was transferred to
the barrel department. Complainant
became foreman of the bamel depart-
ment six months later and supervised
seven other employees. He was in
this position for approximately one
year. After this time, Complainant was
transferred to the Falcon starter de-
partment as a foreman where he su-
pervised four employees. In his
capacity as foreman, Compiainant had
responsibility for production only and
had no authorty to hire or fire
personnel,

4) In February of 1977 Complain-
ant began working as a pari-time clerk
at a Mini Mart grocery store.

5) Respondent employed approxi-
mately 100 employees in various jobs,
including rebuiiding starter motors. Of
these 100 employees, eight to ten
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were Southeast Asians, two were His-
panics, two were blacks and at least
one employee was a South Korean. A
number of the Southeast Asian em-
ployees were recent immigrants to this
country.

6) Employees assigned to work in
various departments often worked in
close physical proximity to one an-
other. Some joking and name calling
went on among the employees, includ-
ing the supervisors. Certain employ-
ees and supervisors used terms such
as "gooks" and "boat people." There
was no evidence to establish that Mr.
Quinn, at that time, was aware of that
situation.

7) Although he denied it at the
hearing, the greater weight of the test-
mony was that Complainant often re-
fered to the Southeast Asian
employees as "boat people”, "gooks",
and “chinks." Complainant used these
terms with more intensity than the
cther employees; that is, his use of the
terms was "more fierce”, and was not,
as was the case with the other employ-
ees, done in a joking manner. Com-
plainant particularly directed these
epithets to one Cambodian employee
named Bona Tek. Compizinant used,
on a daily basis, these names in refer-
ence to Mr. Tek and other Southeast
Asian employees. Mr. Tek did not like
Complainant's use of these names and
did therefore ask Complainant to stop.
In response, Complainant laughed, but
did not cease his use of these names.
Another employee, Robert Suifivan,
would often overhear these remarks.

8) Andy Morales, Hispanic, began
work for Respondent in the fall of 1979
and worked for Respondent until Janu-
ary of 1981 in the barrel depariment

where he refurbished starters. Mr. Mo-
rales worked about 50 to 100 feet
away from Complainant in the same
general work area. Complainant often
referred to Mr. Morales as a "wetback”
or "chili pepper.” Mr. Morales specifi-
cally stated that he did not like the
name "chili pepper" being used in ref-
erence to him and at one point, chal-
tlenged Complainant to a fight if he did
not cease using these names. After
being challenged by Mr. Morales,
Complainant did, for a short ime only,
cease using the epithet; however, he
later resumed this conduct. Complain-
ant's use of the term “chili pepper,”
when addressing Mr. Morales, was in-
cessant and was done o harass him.
As a result of this, there was a great
deal of hostility between Complainant
and Mr. Morales. it should be noted
that Jerry Balcom, another employee,
would also call Mr. Morales "chili pep-
per” and "burrito bandit,”" however, {es-
timony established that his attitude in
contrast to Complainant, was friendly
and in the nature of joking.

9) As part of his job, Complainant
was required to rebuild starter motors
that were under warranty. Complain-
ant often failed to repair the wammanty
starters as required. As a result, other
workers were sometimes required to
do the wamanty work that Complainant
failed to complete. On at least one oc-
casion, in the sprng of 1980, another
employee of Respondent, Deborah
Welch, who was in charge of filing and
shipping orders for starter motors, spe-
cifically requested that Complainant fil
a certain number of orders needed for
the day's shipment, a task which Com-
plainant failed to perform. Complainant
was consequently reprimanded for this
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by Mr. Quinn. Mr. Quinn further repri-
manded Complainant for the reason
that Complainant was not truthful as to
why he had failed to do certain tasks
regarding the starter motors required
by Ms. Welch.

10)Complainant was not well liked
by some of his fellow workers. He did
occasionally decline to work overtime
to assist the other workers. When
asked by Mr. Quinn fo perform certain
tasks, Complainant, when talking to
Mr. Quinn directly, would say that he
would perform the tasks. However,
when Mr. Quinn left the area, Com-
plainant would remark to fellow em-
ployees that he had no intention of
doing the work ordered by Mr. Quinn.

11)Complainant injured his back in
December of 1979 when he slipped
and fell at home. As a result, he
missed some time from work. Other
employees were aware of this earlier
inury.

12)Duwring the course of his em-
ployment with Respondent from 1976,
Complainant received various hourly
wage increases. Some of these in-
creases were given to him as a result
of being made supervisor over a de-
partment. At least one of the raises
was due fo the fact that Respondent
was abolishing its profit sharing plan in
favor of higher wages for the workers.

13)On Friday, May 16, 1980, Com-
plainant left work in the aftemoon. In
so doing, he told Mr. Quinn and sev-
eral other employees that he had hurt
his knee while bending down to pick up
some parts. Complainant saw a doc-
tor and obtained a release to retum to
work on Monday, May 19, 1980. On
Thursday, May 22, 1980, Complainant
couid not go to work due to the pain his

knee was causing him. Complainant
filed a workers' compensation claim on
May 23, 1880. Complainant did not re-
turn to work after May 22, 1980, due o
the continued problems with his knee.

14)About May 27, 1980, Mr. Quinn
called Complainant to say that Com-
plainant could return to light work duty,
which wouid not require him to stand
or put any weight on his knee. Com-
plainant responded that this would not
be possible because he was on co-
deine and was confined to bed. Mr.
Quinn called Complainant again a day
or two later to discuss the workers'
compensation claim filed by Complain-
ant which Respondent had received.
Complainant testified that he did not
consider these calls "threatening."
Shortly after this second telephone call,
Mr. Quinn calied a third time and talked
to Complainants wife about having
Complainant retum to work within a
few days. Complainant's wife told Mr.
Quinn that Complainant was not able
to retum to work that quickly due to his
knee injury. While Mr. Quinn did not
suggest that Complainant withdraw his
compensation claim, Complainant tes-
tified he felt his job was in jeopardy.

16)As a result of conversations
which he had with several of his em-
ployees conceming Complainant's ear-
lier back injury which he sustained at
home, Mr. Quinn indicated on the
Workers' and Employers' Report of
Occupational Injury or Disease that he
doubted that Complainant's injury was
an on-the-job injury. He signed and
dated the form with this statement on
June 10, 1980. Mr. Quinn had previ-
ously reported, in a telephone conver-
sation to his workers' compensation
insurer, E.Bl. Companies, that he
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doubted the validity of Complainant's
job injury claim. As a result of this con-
versation, E.B.l. conducted an investi-
gation info the matter and talked with
several employees, including Mr.
Riehl, regarding the alleged on-thejob
injury.

16)On June 11, 1980, Complainant
wrote a letter to E.B.l. Companies in
which he stated that he did not hold
E£.B.1 Companies or Willamette Elec-
tric Products, Inc., responsible for his
injury of May 16, 1980. It was not dis-
puted that this letter effectively with-
drew his workers' compensation claim.
Also, in June of 1980, there was a con-
versation between Complainant and
Mr. Quinn in which Complainant told
Mr. Quinn that he had withdrawn his
workers' compensation claim for the
reason that his knee problems were
caused by a separate injury to his
back. Complainant filed a claim with
Blue Cross, his medical insurer, for the
costs of the medical care associated
with his knee problem. During this
time, he used some of his savings to
support himself and his family since he
was not working.

17)Mr. Rieht was a close personal
friend of Complainant as well as a co-
worker. Even after Complainant left
his employment with Respondent in
May of 1980 due to his knee injury, Mr.
Riehl spoke to Complainant on a regu-
tar basis at his home. In June of 1980,
Complainant told Mr. Rieh! that he had
withdrawn his workers' compensation
claim. Complainant stated he had
done so because he had leamed that
muscle problems in his lower back
were affecting the nerves in his leg and
that it was this that was causing the
knee problem. Complainant also told

Mr. Riehl that he had withdrawn his
claim because he feared he would lose
his job.

18)0n July 2, 1980, Complainant
talked to Mr. Riehl and told him that he
would be coming back to work on
Monday, July 7, 1980. Mr. Riehl tele-
phoned Mr. Quinn on either July 2nd or
July 3rd, and told Mr. Quinn that Com-
plainant would be retuming to work af-
ter the 4th of July weekend. Mr. Quinn
did not say anything to Mr. Riehl that
would indicate that he did not intend to
have Complainant returmn to work.

19Y0n July 3rd, Mr. Quinn told Mr.
Sullivan that Complainant would be re-
tuming to work on the following Mon-
day and that Mr. Sullivan would be
moving back to the aitemator depart-
ment. At this point Mr. Sullivan urged
Mr. Quinn not to allow Complainant to
refum to work. Mr. Suflivan told Mr.
Quinn about the racial slurs that Com-
plainant used toward Mr. Tek and Mr.
Morales. Mr. Sullivan also said that, in
his opinion, 2 number of employees,
including Mr. Tek and Mr. Morales,
were much happier in their jobs since
Complainant had not been working for
Respondent.

20)Based upon Mr. Sullivan's rep-
resentations and upon a short conver-
sation with Mr. Tek, Mr. Quinn
determined that the racial harassment
in which Complainant had been en-
gaged, when combined with Complain-
ant's insubordination on the job, of
which Mr. Quinn had previous knowl-
edge, warmranted temmination of
Complainant.

21)Mr. Quinn testified that he had
never fired anyone for filing either a
valid or false on-thejob injury claim.
He testified that he had, on one
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occasion, doubted the validity of a
clam filed by a previous employee;
however, that employee did not retum
to work, There was no testimony on
this issue to the contrary. Mr. Quinn
would not have fired Complainant if he
had not leamed about Complainant's
use of racial slurs and his harassment
of the other employees. That pattemn
of behavior by Complainant was the
key factor in Mr. Quinn's decision to
terminate Complainant. On a prior oc-
casion Mr. Quinn had fired a young
man, a high school student, for an inci-
dent in which this employee threw a
part at a Southeast Asian employee
who showed hostility toward Vietnam-
ese persons. On another occasion, Mr.
Quinn fired a Cambodian employee for
threatening a Vietnamese employee.
Before he made the final decision to
terminate  Complainant, Mr.  Quinn
spoke with both Mr. Tek and Mr. Mo-
rales. Mr. Quinn toid Mr. Tek that he
was planning to have Complainant re-
tum to work after his injury and asked
Mr. Tek if Complainant had called him
names. Mr. Tek replied that the Com-
plainant had in fact called him names.
Mr. Quinn also talked fto Mr. Morales,
telling Mr. Morales that he was thinking
of having Complainant retum to woric.
Mr. Morales was not enthusiastic
about this prospect and communicated
that to Mr. Quinn, although Mr. Mo-
rales did not tell Mr. Quinn at that time
about Complainant's use of racial slurs
directed at him.

22)Mr. Quinn telephoned Com-
plainant early in the evening on July 3,
1980, and told him that he should not
retumn to work on July 7th, and that his
services would no longer be needed.
Compiainant got extremely agitated,

threatening Mr. Quinn with "seeing him
in court" and shouting obscenities at
Mr. Quinn.

23)After being terminated, Com-
plainant visited the Civit Rights Division
of the Bureau of Labor and Industries.
He stated that after his initial contact
with the Bureau, he consulted the
Workers' Compensation Department in
Salem regarding reinstating his on-the-
job injury claim that he had withdrawn
by his letter to E.B.. Companies on
June 1, 1980. On July 11, 1980, Com-
plainant completed a new Workers'
and Employers' Report of Ooccupa-
tional Injury and Disease. He also
wrote a letter fo E.BJ. Companies,
dated July 12, 1980, in which he stated
that his earfier letter, requesting that
Respondent not be held liable for his
injury, was written as a result of pres-
sure from Mr. Quinn, that is, that he
had responded to pressure from Mr.
Quinn by withdrawing his previous
clam. This was done, according to
Complainant, so as not to jeopardize
his job.

24)On September 25, 1980, Com-
plainant obtained a work release from
his doctor indicating that Complainant
was eligible to retum to work on Sep-
tember 25, 1980. On September 29,
1980, Complainant took the doctor's
work release to Mr. Quinn at Respon-
dent's offices. Mr. Quinn accepted it,
said he would put it in the office, and
would have the office personnel tum it
into E.B.1. Complainant did not present
the release until September 29, 1980,
as that was the first opportunity when
Mr. Quinn was available.

26)Complainant retained the serv-
ices of an attomey to assist him with
his new workers' compensation claim.
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E.B.l. Companies conducted an inves-
tigation info the second claim. {n con-
nection with this investigation, an E.B.l.
representative interviewed Complain-
ant in the office of Complainant{'s attor-
ney. On February 25, 1981, the State
of Oregon Worker's Compensation
Department issued a Determination
Order stating that Complainant was
entitled to compensation for temporary
total disability, as a result of the injury
to his knee, from May 23, 1980,
through September 24, 1980.

26)At the time of his injury on May
16, 1980, Complainant was eaming
$7.50 an hour with Respondent and
was scheduled to receive an increase
to $8.00 an hour on June 1, 1980, and
to $8.15 in January of 1981. Com-
plainant did not receive any pension
with Respondent, but did receive a life
insurance policy as a benefit for which
he contributed $7.00 per month. He
had also accrued vacation time for
which he received a check after Mr.
Quinn told him that his services would
no longer be required.

27)Before his temination Com-
plainant had been working from 7.00
am. to 330 pm. at Respondents
shop. In February of 1977, Complain-
ant began working part-time as a clerk
at the Mini Mart grocery store. He was
forced to leave this part-time work after
he was injured in May of 1980 be-
cause he could not put weight on his
knee, After his termination from em-
ployment by the Respondent in July of
1980, Complainant began working
again part-time at the Mini Mart. Com-
plainant worked fullime at the Mini
Mart after he received the doctor's
work release on September 25, 1980,

and at least 10 days prior to receiving
the release.

23)An estimated 527 of the hours
when Complainant was working at Mini
Mart, from his termination by Respon-
dent on September 29, 1980, unti
September 25, 1981, were hours when
he otherwise would have been working
for Respondent He was paid $3.50
an hour by Mini Mart for these hours
for a total of $1844.50. An estimated
421 of the hours worked at Mini Mart
from September 26, 1981, to February
28, 1982, were hours when he other-
wise would have been working for Re-
spondent. He was paid $4.75 an hour
for these hours for a total of $1999.75.
If Complainant had not been fermi-
nated by Respondent, he would have
eamed $8.00 per hour for his nomal
working hours of 7:00 am. to 3.30
p.m., from Septernber 29, 1980, untl
December 31, 1980, and $8.15 per
hour from January 1, 1981, unti! Febru-
ary 28, 1982, for total projected eamn-
ings of $23,937.33.

29)YComplainant received no vaca-
tion at Mini Mart, nor did he receive
any life insurance benefits. While em-
ployed by Respondent, Complainant
received medicat coverage through
Blue Cross. Complainant, however,
paid one-half of the cost of this cover-
age in the amount of $46.57, and Re-
spandent paid for half through July 31,
1880. When Complainant went back
to work at Mini Mart, he made a pay-
ment in the amount of $279.45 to Mini
Mart in December of 1980 to reinstate
his Blue Cross insurance. Complain-
ant paid all of his medical insurance for
a period of time, although he is uncer-
tain regarding how long, and then Mini
Mart picked up one-half of the cost of
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the monthly premium in the amount of
$58.17. In September of 1981, when
Complainant became the manager,
Mini Mart paid his medical insurance
premium in full each month. On Feb-
ruary 28, 1882, Complainant bought
the Mini Mart, and his income at that
point exceeded the eamings he would
have made had he been working for
Respondent.

ULTIMATE FINDINGS OF FACT

1) Complainant was employed by
Respondent on Qctober 3, 1976, to re-
build special starter motors. Complain-
ant worked from 7:00 a.m. to 3:30 p.m.
at Respondent's shop.

2) In February of 1977, Complain-
ant began working part-time as a clerk
at a Mini Mart grocery store.

3) Respondent employed approxi-
mately 100 employees, approximately
eight to ten of whom were Southeast
Asians, two were Hispanics, two were
blacks, and at least one employee was
a South Korean. Complainant worked
in close physical proximity to a number
of the employees, including the South-
east Asian, Hispanic, and black em-
ployees. Some name-caling and
joking went on among many of the em-
ployees, including the supervisors.
Complainant, as well as other employ-
ees, refemed to Southeast Asian em-
ployees as "boat people. However,
Complainant also called Southeast
Asian  employees "gooks' and
"chinks."

Complainant mostly directed these
epithets io one paricular Cambodian
employee, who asked Complainant to
desist Complainant did not stop us-
ing these names. Complainant aiso
referred to one Hispanic employee by

the derogatory term of "chili pepper.”
Although Complainant was asked by
this employee to desist from using this
term, he did not. As a result of these
actions by Complainant, some hostility
toward him existed on the part of these
employees, Mr. Tek and Mr. Morales,
respectively.

4) On a number of occasions,
Complainant failed to completed his
share of the starter motors under war-
ranty that required rebuilding. As a re-
sult, other employees were required to
make up for Complainant's failure. Mr.
Quinn, a part owner and production
supervisor for Respondent, repri-
manded Complainant on at least one
occasion for his dereliction.

5) On Friday, May 16, 1980, Com-
plainant left work complaining of an on-
the-job injury to his knee. During the
following week, Complainant saw a
doctor. While he cbiained a release to
return to work, he only worked one or
two days of that week. On Thursday,
May 22, 1980, the pain from Complain-
ant's knee prevented him from going to
work. Complainant fled a workers'
compensation claim on May 23, 1980,
and did not retumn fo work after that
date.

6) Around May 27, 1980, Mr.
Quinn called Complainant on three
separate occasions and asked that
Complainant retum to work for light
duty. At no time did Mr. Quinn suggest
that Complainant withdraw his workers'
compensation claim.

7) Respondent filed a form, dated
June 10, 1980, with its workers' com-
pensation insurance carrier stating that
Respondent doubted the validily of
Complainant's on-the-job injury claim.
The workers' compensation insurance
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camer copducted an investigation.
However, hefore this investigation was
completed, Complainant withdrew his
claim by letter, signed and dated June
11, 1980. In this letter, Complainant
stated that he did not hold Respondent
or s workers' compensation insurance
carmier responsible for his injury on
May 16, 1980. Complainant had also
represented to both Mr. Quinn, and to
a close friend, Mr. Rieh, that the prob-
lems with his knee were caused by a
separate problem with his back, and
were not the result of an on-thejob
injury.

8) On July 2, 1980, Complainant
told Mr. Riehl that he would be coming
back to work on Monday, July 7, 1980,
Mr. Rieh! communicated this {o Mr.
Quinn on either July 2nd or July 3rd.
As a result of this conversation, Mr.
Quinn informed other employees that
Complainant would be retuming to
work on Monday, July 7, 1980. At this
point, Mr. Sullivan urged that Com-
plainant not be allowed to retum to
work, and informed Mr. Quinn about
some of the racial remarks and har-
assment that Complainant had di-
rected toward the Cambodian and
Hispanic employees.

9) Based upon these statements
by employees, Mr. Quinn terminated
Complainant by telephone on the eve-
ning of July 3, 1980. After this tele-
phone conversation, on July 11, 1980,
Complainant reinstated his workers'
compensation claim.

10)On September 25, 1980, Com-
plainant obtained a doctor's release
stating that he was fully able to retum
to work as of that date. On February
25, 1981, the State of Oregon Work-
ers' Compensation Department issued
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a determination order stating that
Complainant was entitted to compen-
sation for temporary total disability, for
the injury o his knee, from May 23,
1980, through September 24, 1980,

11)After his injury on May 16,
1980, Complainant was unable to work
either at Respondent's shop or in his
part-time job as a clerk at the Mini Mart
grocery store. Complainant resumed
working for Mini Mart some time after
his termination from employment with
Respondent in July of 1980. Some-
time in September of 1980, he re-
sumed working at Mini Mart at a salary
of $4.50 an hour. At the time of his in-
jury on May 16, 1980, Complainant
had been eaming $7.50 an hour with
Respondent, and was scheduled to re-
ceive an increase to $8.00 an hour on
June 1, 1980, and to $8.15 an hour in
January of 1981. In September of
1981, Complainant received a salary
increase to $4.75 an hour at the Mini
Mart as a resuit of becoming the man-
ager. He continued at this salary until
February 28, 1982, at which time he
purchased the Mini Mart, and at that
time his income exceeded the eam-
ings he would have made working with
Respondent.

12} If Complainant had continued
working with Respondent from Sep-
tember 29, 1980, after he received his
doctor's work release, untl February
28, 1982, when he bought the Mini
Mart, he would have eamed a total of
$23,937.33. Compiainant worked at
the Mini Mart during part of the hours
when he would have been working for
Respondent, and eamed a fotal of
$3844.25 in mitigation wages.

13)While Respondent has doubted
the validity of one claim, Respondent
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has never fired an employee for filing a
claim for workers' compensation.

14)Respondent terminated Com-
piainant for the separate, non-
discriminatory reason that Complainant
had engaged in racial harassment of
other employees, and that his retuming
to work for Respondent would be detri-
mental to other employees. In addition
{0 this, Complainant had failed to fill re-
quired work orders. Therefore, Com-
plainant was not terminated for the
reason that he sustained an on-the-job
injury, or that he applied for benefits or
invoked or utilized the procedures to
obtain workers' compensation benefits,
nor was Respondent required to rein-
state Complainant.

CONCLUSIONS OF LAW

1) At all times material herein, Re-
spondent was an employer subject to
the provisions of ORS 659.110 and
£59.400 to 659.435.

2) The Commissioner of the Bu-
reau of Labor and Industnes of the
State of Oregon has jurisdiction over
the persons and the subject matter re-
lated to the alleged violation of ORS
659.410 and 659.415 herein.

3) Respondent did not terminate
Complainant because Complainant
had applied for benefits or utilized the
procedures provided under the work-
ers' compensaltion laws, but for the
separate, non-discriminatory reason of
Complainants racial harassment of
other employees and his failure to fol-
low instructions. Respondent did not
violate the provisions of ORS 659.410.

4) Respondent did not deny Com-
plainant reinstaterent to his former po-
sifion in violation of his nghts under
ORS 659.415, In Williams, supra, the

court interpreted the provisions of ORS
659.415, and concluded that reinstate-
ment is required unless the employer
had just cause to discharge the em-
ployee. Respondent herein fired Com-
plainant for just cause, that is,
Complainants racial harassment of
other employees and failure to foflow
instructions.

Thus, ORS 659.415 does not re-
quire that Respondent reinstate Com-

plainant. it follows then that
Respondent did not violate the provi-
sions of ORS 659.415.

CPINION

There are two issues presented in
this matter. The first issue is whether
Respondent fired Complainant for the
reascn that he applied for benefits un-
der the workers' compensation laws
and thereby violated ORS 659.410.
The second issue is whether Respon-
dent refused to reinstate Compiainant
in violation of his rights under ORS
659.415. Almost four and a half years
have elapsed between the occumence
of the events leading to this case and
the date of the hearing. As a resut, it
has been necessary to take into ac-
count faded memories and vague testi-
mony by almost all of the witnesses,
particularly with regard to what was
said, by whom, and when.

The Agency specifically charged
Respondent with violation of both ORS
659.410 and 659.415. Under 659.410,
the Agency has the burden of proving
that Respondent fired Complainant for
the reason that Complainant “applied
for benefits or invoked or utilized the
procedures” provided for in the work-
ers' compensation statutes. Under
659.415, the Agency must establish
that Complainant made demand for

reinstatement, the position was avail-
able and reinstatement was denied,
subject to the decision rendered by the
court in Williams.

The Agency failed to meet its bur-
den of proving that Respondent fired
Complainant because he utilized the
benefits of the workers' compensation
statutes. Complainant sustained his
injury on May 16, 1980, and, with the
exception of a day or two in the follow-
ing week, was effectively off work be-
cause of his injury from that day
forward. Respondent did not terminate
Complainant at the time of injury. Like-
wise, Complainant was not terminated
after refusing Mr. Quinn's offer to re-
tum to fight duty work that would not
require standing or lifting. Respondent
also did not terminate Complainant af-
ter Complainant filed a workers' com-
pensation claim on May 23, 1980,
even though Mr. Quinn suspected that
the injury was not work related and so
indicated to Respondents insurer in
writing on June 10, 1980. Moreover,
Respondent did not terminate Com-
plainant even after he admitted, both in
his letter of June 10, 1980, to Respon-
dent's insurer, and later in a conversa-
tion he had with Mr. Quinn, that his
injury was not work related.

Respondent has, therefore, estab-
lished a legitimate, non-discriminatory
reason for Complainant's termination;
and as such, shown that Complainant
was terminated for just cause. Under
Williams, an employer is not required
to reinstate an employee where termi-
nation of that employee was for just
cause. Therefore, Respondent has
not violated ORS 659.415 by denying
reinstatement to Complainant.
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Respondent was stilt willing to have
Complainant retum to work when Mr,
Riehl telephoned Mr. Quinn on July 2,
1980, to say that Complainant would
be retumning to work on the following
Monday. If Respondent intended to
fire Complainant for applying for work-
ers' compensation benefits, Respon-
dent had the opportunity to do so after
Complainant withdrew his claim on
June 11, 1980. With no claim pending,
Respondent could have concluded, al-
beit incomectly, that termination was
lawful at that time. Likewise, Respon-
dent had the opportunity to fire Com-
plainant when Mr. Riehl telephoned to
say that Complainant would be retum-
ing fo work, Respondent, however, did
not. In fact, Mr. Suliivan testified that
Mr. Quinn told him on July 3rd, after
Mr. Riehl's telephone call, that Com-
plainant would be retuming to work
and that he, Mr. Suilivan, would be go-

ing back to the altemator department. -

It was only after Mr. Sulivan told Mr.
Quinn about the specific problems re-
garding Complainant's racial harass-
ment of other employees, and after Mr.
Quinn had conducted his own investi-
gation by talking to-some of these em-
ployees, that the decision was made to
terminate Complainant. Mr. Sullivan's
testimony on the question of the timing
of Mr. Quinn's decision to terminate
Complainant was crucial. Mr. Riehl's
testimony regarding the timing of the
decision was particutarly important
Mr. Riehl is a personal friend of Com-
plainant, and he was a rebuttal witness
for the Agency in support of Complain-
ant. Yet he testified that when he teie-
phoned Mr. Quinn on July 2nd to
advise him that Complainant would be

retuming to work the following Mon- -

day, Mr. Quinn accepted that and said
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nothing about opposing Complainant's
retumm to work.

Respondent could not have been
motivated to fire Complainant in order
to avoid having a claim for workers'
compensation benefits filed against it
because the claim had already been
fled andg withdrawn. If Respondent
had wanted to retaliate against Com-
plainant for fiing the claim, it seems
more logical that Respondent would
have fired him either while the claim
was pending or immediately after the
claim was withdrawn. Instead, Com-
plainant himself testified that on May
27. 1980, four days afler he filed his
claim, Mr, Quinn telephoned him and
offered lo provide Complainant with
light work that did not require him to put
any weight on his injured knee. Com-
plainant further testified that nothing
said during this telephone conversation
could be interpreted as a "threat.” ftis
not logical to conclude that Mr. Quinn
would have made the telephone call
and the offer of light worl in order to
provide continuing employment to
Complainant if Respondent intended to
fire Complainant for filing a claim for
benelfits under the workers' comipensa-
tion laws. With knowledge that Com-
plainant could file a claim based on a
retaliatory termination, it is likewise -
logical to conclude that Respondent
could coerce Complainant into with-
drawing his compensation claim and
then terminating his employment.

The mere fact that no workers'
compensation claim is pending at the
time an employer terminates an injured
employee is not dispositive of a claim
of discrimination. As noted in /n the
Matter of Pacific Convalescent Foun-
dation, inc., 4 BOLI 174 (1984), an

employer cannot avoid the proscrip-
tions of ORS 659.410 merely by termi-
nating an injured worker immediately
after an injury and before a formal
claim is filed. Likewise, ORS 659.410
cannot be avoided, as Complainant
contends occurmed in this matter, by
coercing an employee into withdrawing
a claim and then firing the employee
when the claim no longer exists.

Complainant's testimony that he
withdrew his workers' compensation
claim because he felt threatened with
the loss of his job if he did not do so
was not credible. First, there was no
evidence that Respondent had ever
fired an employee for making a work-
ers' compensation claim or that Com-
plainant believed that Respondent had
ever done this. Thus, there was no
reasonable or objective basis for his
belief.

Second, according to Complainant,
he did not consider the first two tele-
phone cails from Mr. Quinn threatening
to the extent that he felt he shouid with-
draw his claim. It was only after the
third telephone call, answered by his
wife, who did not testify at the hearing,
that he decided that his job was in
jeopardy. This conclusion by Com-
plainant does not seem credible, in that
Complainant admitted that even in the
third telephone call Mr. Quinn never
suggested that Complainant withdraw
his claim.

Third, he told Mr. Riehl in June of
1980 that his knee problems were
caused by muscle problems in his
lower back affecting the nerves in the
leg. Mr. Riehl was a personal friend.
That being the case, it is unlikely that
Complainant would have told Mr. Riehi
that his medical problems were not
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' work related unless that was true. Mr.

Riehl, however, did sign a statement,
dated July 20, 1984, and admitted as

i an exhibit, in which he stated:

"Ray Freeman remarked that he
changed his injury claim from job-
caused working at Willamette to
his personal insurance company
because he feared his job would
be in jeopardy at Willamette.”

This statement by Mr. Riehl is not in-
consistent with his other statement that
Complainant told him that his injury
was not job related. in fact, it is quite
plausible fo believe that Complainant
did withdraw his claim for the reason
that he feared his job was in jeopardy.
That is, Complainant knew that Mr.
Quinn doubted the validity of the claim,
and as a result, the insurer was con-
ducting an investigaton. Conse-
quently, Compilainant may well have
believed his job was in jeopardy, not
for the reason that he had filed a claim,
but rather for the reason that the claim
could have been determined to be
false. Complainant did in fact withdraw
his claim before the investigation was
completed. After his termination, Com-
plainant clearly had nothing fo lose by
attempting to reinstate his injury claim.
There was also testimony in this
matter, which was not refuted, and
which was accepted and relied upon,
that Respondent had never fired an
employee for sustaining an on-the-job
injury or for invoking the benefits of the
workers' compensation laws. Mr.
Quinn had doubted the workers' com-
pensation claim of at least one other
employee in the past but had not fired
that empioyee. However, Respondent
had fired two other employees for en-
gaging in racial harassment. One was

in the Matter of MICHAEL BURKE 47

a Caucasian who was hostile toward
Southeast Asian employees, and one
was a Cambodian employee who was
harassing a Viemamese employee.

Complainant was not credible
when he denied having referred to any
of the other employees as "gook"
There was substantial contradictory
testimony by other witnesses that was
more credible.

ORDER

NOW, THEREFORE, Respondent
not having been found to have en-
gaged in any unlawful practice
charged, the Specific Charges and the
Complaint filed against Respondent
are hereby dismissed according to the
provisions of ORS 659.060(3).

in the Matter of
MICHAEL BURKE,

dba Blaze Reforestation,
Respondent.

Case Number 14-84
Final Order of the Commissioner
Mary Wendy Roberts
Issued December 12, 1985.

SYNOPSIS

While he had no farm labor con-
tractors license, Respondent solicited
bids for reforestation work with the
U.S. Forest Service, employed work-
ers to complete said work, received re-
muneration therefor, and failed to apply
to become properly licensed, even
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when urged to do so by the Agency.
The Commissioner found that Respon-
dent acted as a famm labor contractor
without a license, and assessed him a
civil penalty of $500. ORS 658.405;
658410, 658.415(1), 668.453(1)(a),
OAR 839-15-510(4)(a).

The above-entiled contested case
came on regularly for hearing before
| eslie Sorensen-Jolink, designated as
Presiding Officer by Mary Roberts,
Commissioner of the Bureau of Labor
and Industries of the State of Oregon.
The hearing was conducted on June
26, 1985, in Room 311 of the State Of-
fice Building, 1400 SW. Fifth Avenue,
Portland, Oregon. The Bureau of La-
bor and Industries (hereinafter the
Agency) was represented by Shelley
K. Mclntyre, Assistant Attomey Gen-
eral of the Department of Justice of the
State of Oregon. Michael Burke, doing
business as Blaze Reforestation (here-
inafter the Contractor), did not appear
at the hearing in person or through a
representative. The Agency cailed as
its one witness Christine Hammond,
Compliance Specialist Supervisor for
the Wage and Hour Division of the
Agency,

Having fully considered the entire
record in this matter, |, Mary Roberts,
make the following Findings of Fact,
Ulimate Findings of Fact, Conclusions
of Law, Opinion, and Order.

FINDINGS OF FACT —
PROCEDURAL
1} By a nofice dated April 11,
1984, the Agency informed the Con-
tractor that the Agency intended to as-
sess a civil penalty of $500 against
him. As the basis for this assessment,

the notice cited the Contractor’s acting
as a farm labor contractor from about’
November 7, 1983, fo at least April 4,
1984, without a valid license issued by °
in violaton of ORS:
658.410 and ORS 658.415(1). This.
notice was served on the Contractor

the Agency,

oh April 13, 1984.

2) By a letter dated April 23, 1984,
the Contractor requested a hearing on
the Agency's intended action and
stated that he intended to represent
himself in this matter.

3) By a notice dated February 28,

1985, this forum notified the Contractor -
and the Agency of the time and place

of the hearing and the designated pre-

siding officer. Enclosed with this notice
was a document entitied "Information - !
Relating to Civil Rights or Wage and = |
Hour Contested Case Hearings” which
contained the information required by -
ORS 183.413. The notice and its en-
closures were served on the Contrac-

tor on March 4, 1985.
FINDINGS OF FACT - THE MERITS

1} The Contractor is a natural per-
son who, during all times material
herein, owned and operated a busi-
ness under his own name and under
the assumed business name of Blaze
Reforestation.

2) On July 11, 1983, the Forest
Service of the United States Depart-
ment of Agriculture issued a solicitation
of bids for the hand-piling and covering
of slash in the Steamboat Ranger Dis-
trict of the Umpqua National Forest in
the State of Oregon. On August 6,
1983, the Contractor made an offer for
that project, using an address in Ore-
gon as his business address. On
August 24, 1983, the Forest Service
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accepted the Contractor's offer and
awarded to him contract number
53.04T1-3-169, in the amount of
$20,700 for this project. At the time of
the award, the Forest Service advised
the Contractor that a faim labor con-
tractor's license from the Agency ap-
peared to be required for this project,
and that the Contractor should contact
the Agency to verify this requirement
and obtain any necessary license.

3) Thereafter, the Contracior em-
ployed ten persons as crew members
and two as supervisors fo perform con-
tract number 53-04T1-3-169.

4) By memoranda dated August
30, 1983, and October 12, 1983, the
Forest Service twice apprised the
Agency of the acceptance and award.
The Forest Service sent a copy of
each of these memoranda to the
Contractor.

5) On October 21, 1983, the For-
est Service issued a solicitation of bids
for hand slashing and cutting of brush
in the Blue River Ranger District of the
Willamette National Forest in the State
of Oregon. On November 7, 1983, the
Contractor, doing business as Blaze
Reforestation, made an offer for that
project, using an address in Oregon as
his business address. On November
30, 1983, the Forest Service accepted
the Contractor's offer and awarded to
him contract number 53-04R4-4-
40204, in the amount of $11,500 for
this project.

6) After ascertaining that the Con-
tractor did not have a farm labor con-
tractors license issued by it the
Agency advised the Contractor, doing
business as Blaze Reforestation, by
letter dated December 6, 1983, that
any person must have such a license
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before conducting business as a farm
labor contractor in Oregon. The
Agency pointed out that bidding or
submitting prices on reforestation con-
tract offers constitutes conducting busi-
ness as a fanm labor contractor. The
agency asserted that the contractor
was engaged in the business of farm
labor contracting without being K-
censed for that activity. Enclosing the
forms necessary to apply for a farm la-
hor contractor's license, instuctions
therefor, and a copy of applicable law,
the Agency asked the Contractor to file
his completed applicafion and appro-
priate fee no later than December 16,
1983.

7) On or about December 22,
1983, having received no response
from the Contractor to its December 6,
1983, letter, the Agency sent a second
letter to the Contractor, doing business
as Blaze Reforestation. This letter re-
ferred back to the December 6, 1983,
letter and application forms, pointed
out that the Contractor had not re-
sponded thereto, reiterated Oregon
farm labor contractor licensing require-
ments, and wamed the Contractor that
he could be assessed civil penalties of
up to $2,000 for conducting business
as a farm labor contractor without a 1i-
cense. This letter directed the Con-
tractor to submit a completed license
application by no iater than January 3,
1983 (sic: this year should have been
1084).

8) On or about February 7, 1984,
having received no response from the
Contractor to its two above-described
letters, the Agency sent a letter to the
Contractor, doing business as Blaze
Reforestation, which referred to those
two letters, advised the Contractor that
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the Agency had obtained evidence that
the Forest Service had awarded him
the contract described in Finding of
Fact 5 above, and wamed the Con-
tractor that the Agency would issue a
Notice of Intent to Assess a Civil Pen-
afty against him, unless he was ii-
censed as a farm labor contractor by
February 20, 1984. Christine Ham-
mond, Compliance Specialist Supervi-
sor of the Wage and Hour Division of
the Agency, signed this letter. It was
sent by certified mail, and the Contrac-
tor received it on February 8, 1984,

9) On February 24, 1984, the
Contractor contacted Ms. Hammond
by telephone and told her that he had
not realized that he had to be licensed
as a farm labor contractor in order to
bid on a reforestation contract and that
he intended to obtain a license before
commengcing work on the contract ye-
ferred {o in the Agency's February 7,
1984, letter to him. Ms. Hammond told
the Gontractor that because the law re-
guired him to obtain a license before
even submitting a bid, the Agency
could not allow him to postpone obtain-
ing his license until he began work on
a reforestation contract. The Contrac-
tor asked Ms. Hammond to send an-
other license application packet to him,
and she did on February 24, 1984,

10)On February 28, 1984, the For-
est Service issued a solicitation of bids
for the hand cutting and piling of brush
in the Oakridge Ranger District of the
Willamette National Forest in the State
of Oregon. On March 25, 1984, the
Contractor, doing business as Blaze
Reforestation, made an offer for the
project, using an Oregon address as
his business address. On Aprl 5,
1984, the Forest Service accepted the

Contractor's offer and awarded to him
a contract for this project in the amount
of $13,090. The agency did not leam
of this until after April 23, 1984

11)By this time, the Agency had
two separate files conceming the Con-
tractor. one for the Contractor, doing
business as Blaze Reforestation, at the
one Oregon address, and the other for
the Contractor (in his own name) at an-
other Oregon address. Having sent
the two form letters described in Find-
ings of Fact 6 and 7 above to the Con-
tractor, doing business as Blaze
Reforestation, at the former address,
the Agency, on March 29, 1984, and
April 9, 1984, sent the same two form
letters to the Contractor at the latter
address.

12)0n June 4, 1984, the Contrac-
for, doing business as Blaze Refores-
tation, began work on coniract number
53-04R4-4-7080JR, the contract de-
scribed in Finding of Fact 10 above.
He employed at least eight people to
work on this project. The Contractor
completed this project on July 14,
1984, and was remunerated therefor in
the total amount of $13,757.17.

13)At no time material herein has
the Contractor had, applied for, or ob-
tained a farm iabor contractor's license
from the Agency.

14) There is no evidence on the re-
cord herein that the Contractor has vio-
lated any provision of Oregon farmn
labor contractor law before times mate-
rial herein,

ULTIMATE FINDINGS OF FACT

1) Between August 6, 1983, and
July 14, 1984, the Coniractor, in the
State of Oregon:
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a) bid or submitted prices on three
contract offers to perform work for the
United States Forest Service in the re-
forestation of lands, inciuding but not
limited {o the clearing, piling, and dis-
posal of brush and slash and other re-
lated activities; and

b) for an agreed remuneration or
rate of pay, employed workers to per-
form labor on at least two of the con-
tracts awarded to him as a resuit of the
above-mentioned bids or price
submissions,

By these activities the Contractor, a
person, acted as a farm labor contrac-
for, as defined by ORS 658.405, be-
tween August 6, 1983, and July 14,
1984,

2) Before it issued the Notice of In-
tent to Assess Civii Penally upon
which this contested case is based, the
Agency, by three different written com-
munications (two sent twice) and one
telephone conversation with the Con-
tractor, informed the Contractor that he
had to have a farm labor conlractor's
license from the Agency, attempted to
assist him in obtaining one, and finally,
wamed him of the consequences of
non-compliance with this requirement.
Before the Agency made these efforts,
the Forest Service had advised the
Contractor through three written com-
munications that this licensing require-
ment appeared to apply to him.

3) At no time material herein has
the Contractor had, applied for, or ob-
tained a valid farm labor contractors
license issued by the Agency. In fact,
the Contractor submitted one bid or
price on a confract offer and employed
workers to perform labor on one refor-
estation contract after having received
the written and telephone
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communications from the Agency de-
scribed in Ultimate Finding of Fact 2
above.

4) There is no evidence on the re-
cord that the Contractor has violated
any provision of ORS 658405 to
658.475 before imes material herein.

CONCLUSIONS OF LAW

1) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the subject matter and of the person
herein.

2} As aperson acting as a farm la-
bor contractor in the State of Oregon
between August 6, 1983, and July 14,
1984, the Contractor was and is sub-
ject to the provisions of ORS 658.405
to 658.475 and ORS 658.991(2) and
{3). Accordingly, the Contractor was
required by ORS 658410 and
658.415(1) to obtain a valid farm labor
contractor's ficense from the Agency
before he acted as a farm labor con-
tractor in Oregon.

3) During times maleral herein,
the Confractor violated ORS 658.410
and 658.415(1) by acting as a farm la-
bor contractor in Oregon without first
{or ever) obtaining a valid farm labor
contractor's license from the Agency.

~ 4) Under the facts and circum-
stances of this record, and according
to the law applicable to this matter, the
Commissioner of the Bureau of Labor
and Industries has the authority to as-
sess a civil penalty against the Con-
tractor, and the assessment of the sum
of money specified in the Order below
is an appropriate exercise of that
authority.
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OPINION
Default Requirements

Neither the Confractor nor any rep-
resentative of him appeared at the
hearing of this matter. In fact, the Con-
tractor's request for a hearing is the
Contractor's only confribution to the re-
cord herein. This exhibit contains no
factual assertions or evidence con-
ceming this matter. Therefore, having
raised no defense at all to the allega-
tions in the Notice of Intent to Assess
Civit Penalty, the Contractor has de-
faulted herein.

In a default situation, the responsi-
bility of this forum is o determine if the
agency has made a prima facie case
on the record that the Contractor has
violated the law. ORS 183.415(6). In
this matter, the evidence shows that
the Confractor committed certain acts
which, under ORS 658.405, constitute
acting as a farm labor contractor; that
despite the requirement that one so
achng must first have obtained a farm
tabor contractor's license issued by the
Agency, and despite the Agency's re-
peatedly apprising the Contractor of
this requirement and attempting to
cause him to apply for that license, the
Contractor neither applied for nor ob-
fained it. This uncontroverted evidence
clearly constitutes a prima facie case
that the Contractor has violated ORS
558.410 and 658.415(1).

Civil Penalty

ORS 658.453(1)(a) alows the
Commissioner to assess a civil penalty
not to exceed $2000 for each violation
by a farm labor contractar who, without
a valid license from the Agency, em-
ploys a worker, As a farm labor con-
tractor, the Contractor  herein

employed workers on at least two dif-
ferent contracts during times material
without a valid license from the
Agency. The Commissioner is em-
powered, therefore, to assess a pen-
alty of up to $4000 against Conltractor
in this matter.

There is no evidence on the record
that the Contractor has violated Ore-
gon fam labor contractor law before
the instances found herein. OAR
839-15-510(4)a) provides that the civil
penalty for acting as a farm labor con-
tractor without a valid license will be up
to $500 for the first offense.  Although
not directly applicable herein, because
it was promulgated after times herein
material, this rule does offer guidance
in determining the civil penalty to be
assessed in this matter. In light of this
guidance, and because the agency
has proposed that the Commissioner
assess a civil penalty of $500 against
the Contractor, this forum has deter-
mined that assessment of a civil pen-
alty of $500 against the Contractor is
appropniate herein.

ORDER

NOW, THEREFORE, as author-
ized by ORS 658.453, the Contractor
is hereby ordered to deliver to the
Hearings Unit of the Bureau of Labor
and Industries, Room 309, 1400 SW.
Fifth Avenue, Portiand, Oregon 97201,
a certified check payable o the BU-
REAU OF LABOR AND INDUSTRIES
in the amount of FIVE HUNDRED
DOLLARS ($500) plus any interest
thereon which accrues, computed and
compounded annually at the rate of
nine per cent, between the date of the
issuance of the Final Order, and the
date the Contractor complies with the
Final Order. This assessment is a civil

penalty against the Contractor for his
violation of ORS 658410 and
658.415(1) found above.

In the Matter of
RICHARD NIQUETTE,
dba Manning's Cafe, Respondent.

Case Number 21-84
Final Order of the Commissioner
Mary Wendy Roberts
issued March 6, 1986.

SYNOPSIS

- Respondent discharged Complain-
ant in retaliation for Complainant's at-
tempt to assist a coworker in a fact-
finding proceeding before the Bureau
of Labor and Industries, in violation of
ORS 659.030(1)(f). The Commissioner
awarded Complainant back pay, in-
cluding lost tips, and $1500 for mental
suffering. The Commissioner did not
offset unemployment compensation or
welfare payments from the back-pay
award, as such payments are collat-
eral benefits o an employee and are
not intended fo reduce an employer's
Fability for the consequences of unlaw-
ful employment practices. ORS
659.030(1)(f).

The above entitled contested case
came on regularly for hearing before
Diana E. Godwin, designated as Pre-
siding Officer by Mary Roberts,
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Commissioner of the Bureau of |abor
and Industries for the State of Cregon.
The hearing commenced on Septem-
ber 16, 1985, in Room 221 of the Fed-
eral Office Building, 211 East Seventh
Avenue, Eugene, Oregon. The Bu-
reau of Labor and Industries (hereinaf-
ter the Agency) was represented by
Betty Smith, Assistant Attomey Gen-
eral. Respondent Richard Niguette
was not represented by counsel, nor
was Respondent present at the hear-
ing. Respondent was found in default
at the hearing. The Agency called as a
witness Complainant Susan J. Bowlus,
formerly known by her mamried name
Susan J. Horton, and David E. Munz,
investigator for the Civil Rights Division
of the Agency.

Having fully considered the entire
record in this matter, |, Mary Roberts,
Commissioner of the Bureau of Labor
and industries, hereby make the fol-
iowing Findings of Findings of Fact, Ui-
timate Findings of Fact, Conclusions of
Law, Opinion, and Order.

FINDINGS OF FACT —
PROCEDURAL

1) On October 4, 1983, Susan J.
(Horton} Bowlus filed 'a verified com-
plaint with the Civil Rights Division of
the Bureau of Labor and Industries al-
leging that she had been and contin-
ues to be discriminated against in
connection with her employment in that
Respondent retaliated against her by
terminating her employment because
she assisted in a proceeding under
ORS 659.010 to 659.110 or attempted
to teslify or assist in such a
proceeding.

2) Following the filing of the afore-
mentioned verified complaint, the Civil
Rights Division investigated the
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allegations in the complaint and deter-
mined that substantial evidence ex-
isted to support these allegations.

3) Specific Charges were filed on
June 18, 1985, alleging that Respon-
dent committed an unlawful employ-
ment practice in violation of ORS
659.030(1)}{f) for the reason that Re-
spondent retaliated against Complain-
ant by terminating her employment
because she assisted in a proceeding
under ORS 659.010 to 659.110 or at-
templted to teshify or assist in such
proceeding.

4) A Notice of Hearing and the
Specific Charges were sent to Re-
spondent by certified mail on June 22,
1985. Respondent signed the receipt
on June 22, 1985.

5} Respondent was also given no-
tice as required under ORS 183.413.

6} Respondent submitted a letter
dated May 25, 1985, to the Agency in
which he denied the charges against
him, but offered no evidence or af-
firmative defense to the charges in that
lefter. This letter inciuded a copy of the
Notice of Hearing dated June 18,
1985, and was enclosed in an enve-
lope postmarked July 10, 1985.

7) A subpoena {o appear at depo-
sition in connection with this matter
was served on Respondent on Sep-
tember §, 1985, and affidavit of service
was filed with the Agency. Respon-
dent did appear and was deposed be-
fore a court reporter on Septernber 9,
1985.

FINDINGS OF FACT — THE MERITS

1) At all imes maternial herein, Re-
spondent Richard Nigquette, dba Man-
ning's Cafe, was an employer subject
to the provisions of ORS chapter 659.

2) Respondent is engaged in the
business of operating Manning's Cafe,
a restaurant in Oakridge, Oregon.

3) Complainant was employed by
Respondent on April 22, 1983, when
Respondent leased Manning's Cafe
from the owners and previous opera-
tors. Respondent then operated the
business and signed all paychecks.
Complainant was empioyed at Man-
ning's Cafe for two years before Re-
spondent leased the cafe. Complain-
ant worked for Respondent as a wait-
ress, dishwasher, cashier, and clean-
up parson.

4) Complainant worked an aver-
age of three days each week, eight
hours per day, under both Respondent
and the previcus operators. Respon-
dent generally maintained the same
working schedule for the waitresses af-
ter he took over the cafe. Respondent
supervised the work at the cafe each
day.

5) A meeting was held after Re-
spondent leased the cafe to determine
the schedule for wailresses. Respon-
dent retained all waitresses already
employed at Manning's Cafe. The
system established by the previous
employer was maintained, that is,
Complainant was to work three days
each week.

6) Complainant was paid $3.35 an
hour, and testified she eamed between
$5.00 and $10.00 a day in tips. She
received no employee benefits,

7) Respondent employed five or
six other waitresses besides Com-
plainant, and he prepared a weekly
work schedule for the waitresses on
the Friday evening or Saturday prior to
the next work week. Complainant had

seniornty along with one cther waitress
because she had worked at the cafe
for more than a year and half before
Respondent leased the cafe.

8) By July, it was determined that
there was insufficient work for each
waitress to work three days each
week. At a meeting held on this matter
on July 27, 1983, Complainant offered
to help the other waitresses by agree-
ing to work only two days each week
and to be on call for a third day.

9 Due to the fact that Complain-
ant had "seniority”, Complainant be-
lieved she would have been called o
work for a third day during the week.

10)Respondent stated at his depo-
sition that he never had too many wait-
resses as he was always short of help
due to the fact that someone always
wanted a day off work. :

11)Complainant's working relation-
ship with Respondent and her other
co-workers was generally good.

12}Respondent also owned and
operated the Food Basket business
next door to Manning's Cafe, and paid
the Complainant on Food Basket
checks.

13)Prior to August 12, 1983, Com-
plainant requested that she be allowed
to have the weekend of August 12th
through the 15th off of work in order to
visit with some relatives who were ar-
rving in town. She had already
worked her three days of the week
prior to that weekend.

14)About that time Respondent
hired another waitress who had previ-
ously worked at the cafe. She was
hired to fit in for wailresses on vaca-
tion. This waitress averaged three
days of work each week. She worked

in the Matter of RICHARD NIQUETTE 55

on Friday evening, August 12th, a day
upon  which Complainant normally
would have worked.

15) That following week, the week
of Sunday, August 14th, through Satur-
day, August 20th, Respondent sched-
uled Complainant for only one day of
work. Nomally, Complainant would
have had two scheduled days plus one
day when she filled in for the other
waitresses. The following week, Sun-
day, August 21st, through Saturday,
August 27th, Respondent again
scheduled Complainant for only one
regutar day of work.

16)While working at Manning's
Cafe, Complainant became frends
with Patti Wood, another waitress.
Some time during 1983, Ms. Wood
filed a complaint with the Bureau of La-
bor and industries of the State of Ore-
gon alleging that Respondent had
discriminated against her in the terms
and conditions of her employment by
subjecting her to sexual harassment.

17)0n Thursday, August 25, 1983,
Complainant rode with Ms. Wood from
Qakridge fo Eugene to accompany
Ms. Wood to a fact-finding conference
in regard to Ms. Wood's employment
discrimination complaint. The confer-
ence was held at the offices of the Bu-
reau of Labor and Industries in
Fugene. Complainant had not been
subpoenaed to testify, but went with
Ms. Woced to provide "moral support.”
No other waitresses were involved at
the fact-finding conference. Complain-
ant was generally aware of Ms.
Wood's complaint against Respondent
from talking with her.

18)At the fact finding conference,
Complainant was seated outside the
door of the room in which the fact-



56 Citeas 5 BOLI 53 (1986).

finding conference was being held.
Respondent saw Complainant at the
fact finding conference with Ms. Wood,
however, Respondent did not speak to
Complainant.

19)On  Saturday, August 27th,
Complainant received a telephone call
from one of the other waitresses,
Rhonda Walker, at Manning's Cafe.
Complainant was told that she, Com-
plainant, was not listed on the work
schedule for the week of August 28th.

20)On Thursday, September 1st,
Complainant went to Manning's Cafe
to pick up her paycheck. She asked
Respondent at that time why she was
not on the schedule for that week.
Complainant reminded Respondent
that she had two children to support.
Complainant asked Respondent if she
was fired. Respondent said "no" but
did not know what her schedule would
be. Respondent also did not explain
why Complainants name was not
listed on the schedule.

21)The following Saturday, Sep-
tember 3rd, Complainant was once
again not on the work schedule. Com-
plainant checked several fimes after
September 3rd to see if she was on
the schedule and found that she was
not scheduled. No other waitress
working for Respondent at the time
was omitted from the work schedule.

22)The Complainant worked for
Respondent on August 24, 1985, the
day before the fact finding conference
involving Ms. Wood. This was the last
day that Compiainant was scheduled
to work for Respondent.  Prior to this
time, Respondent had never stated he
ntended to fire Complainant, and gave
her no reason to believe he would do
s0. Complainant was not aware of any

other waitress who was not scheduled
for work after August 24, 1985. Patti
Wood had been fired prior to the fact
finding conference.

23)YWhen interviewed by an investi-
gator from the Bureau of Labor and In-
dustries, Civii Rights  Division,
Respondent was asked why he failed
to schedule Complainant for any wark

days after the Patti Wood fact finding - “

conference. Respondent said "it was
because of my great agitation over the
Patti Wood case." Respondent also
stated that Complainants preference
was to work two scheduled days a
week and one day a week on call as a
fill in for other waitresses, Respondent
stated that the most he would have
scheduled Complainant for was one or
two days. Schedufing was based on
the number of waitresses he had work-
ing at Manning's Cafe.

24) At his deposition taken on Sep-
tember 9, 1985, Respondent was
asked how he felt about seeing Com-
piainant at the fact finding hearing in
Eugene. Respondent answered:

"Wel, as | say | felt that, if she

went in to testify against me, then

she was working the same lie that

Patti Wood was."

Respondent was then asked the
question;

You were told that Susan went in

for what purpose?”
He responded:

"To testify against me.”

25)in a letter to the Agency dated
May 25, 1985, Respondent simply
stated that he denied the charge

against him but offered no explanation
or evidence in that regard.

26)Respondent's denial, in his May
25, 1985, letter, of the allegation that
he had disciminated against Com-
piainant is not credible in light of his ac-
tions in dropping Complainant from the
work schedule within a matter of days
after seeing her at Ms. Wood's confer-
ence, and in light of his answers to
questions on deposition and from the
investigator for the Agency. In contrast
to Respondent, Complainants test-
mony was consistent and credible.
Furthermore, Complainant's testimony
reganding the connection between her
appearance at the fact finding confer-
ence and Respondents failure to
schedule her for work was comobo-
rated by documentary evidence and
Respondent's own statements.

2N Respondent did stop schedul-
ing Complainant for any work hours at
Manning's Cafe and in effect dis-
charged her. Complainant had in-
tended to continue her work at
Manning's Cafe indefinitely.

28)Some time after August 27th,
1983, Complainant applied for both un-
employment and welfare benefits. She
received unemployment benefits for
some time and then received welfare.

29)Duning this period from Septem-
ber 1, 1983, through Oclober of 1984,
when she began work at another job,
Complainant looked for various jobs as
a waitress, doing sewing work, elc. Al-
though she was agreeable to any type
of work or hours, she was unable to
secure any employment during this pe-
riod. She received Aid to Families with
Dependent Children from October
1983 to July 1985.

30)Also during this period, she was
self-employed as an Amway distributor
and as a dance instructor for "Inch
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Away” dance company. She experi-
enced a net loss each month while she
was engaged in these self-
employment enterprises. This was re-
ported to Adult and Family Services
and was recorded.

31)Compiainant began working full
time with Premier Plywood on Qctober
24, 1984. In this job she eamed $4.55
an hour. Complainant intended this job
to be a full time permanent position.
Complainant ceased working at Pre-
mier Plywood when the mill bumed
down. Otherwise, she would have
continued her employment there.
Once she secured the job at Premier
Plywood, Complainant no longer
wished to retum to employment with
Respondent.

32) During the period when Com-
plainant worked for Respondent, from
April 22nd to August 27th, 1983, she
eamed an average weekly gross sal-
ary of $70.12, based on an average of
20.93 hours a week at $3.35 an hour.
In addition, Complainant testified she
eamed between $5.00 and $10.00 a
day in tips. Htis noted that the record
indicates that Complainant did not de-
clare tip income on her 1983 Tax
retum.

33)if Complainant had not been
terminated and had continued working
for Respondent for the remainder of
1883, from August 28th untii Decem-
ber 3tst, a period of 18 weeks, she
wouid have eamed $1667.16, includ-
ing wages at $70.12 a week and tips of
$22 50 a week calculated at $7.50 per
day, the average figure between $5.00
and $10.00, and three days of work
per week. Instead she eamed no net
income during this period. As stated,
Complainant did receive Aid to
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Families with Dependent Children and
unemployment benefits.

34)if Complainant had worked for
Respondent from January 1, 1984, un-
til October 24, 1984, when she began
work for Premier Plywood, a period of
43 weeks and 2 days, she would have
eamed $4046.90, including wages of
$70.12 a week and tips of $22.50 a
week calculated at $7.50 per day and
three days of work per week. Instead,
she eamed $80.00 in wages working
as a cashier and clerk for a record
store. Complainant also eamed
$4867.00 from a "hobby" and received
Aid to Families with Dependent
Children.

35)During the pericd between the
time Complainant was effectively dis-
charged from her job at Manning's
Cafe and the time she found another
ich one year and several months later,
she was upset and anxious. Com-
plainant has two children to support
and she was not receiving any child
suppart.  The only source of support
for her family was her job at Manning's
Cafe. Complainant felt she had been
treated unfairly as she had been a
good worker. She communicated her
concem and anxiely to relatives and
friends.

36)Respondent ceased operating
Manning's Cafe on Aprit 11, 1985, and
is presently operating an establishment
knowr as the Picnic Basket

ULTIMATE FINDINGS OF FACT

1} At all times matenal herein, Re-
spondent operated Manning's Cafe, a
restaurant in Oakridge, Oregon, and
employed waitresses in that business.
Respondent was subject to the provi-
sions of ORS chapter 659.

2) When Respondent leased Man-
ning's Cafe on Aprl 22, 1983, he em
ployed Complainant, who had
previously been working at the cafe, as
a waitress, dishwasher, cashier, and
clean-up person effective April 22,
1983. Complainant generally worked
three days a week, was paid wages of
$3.35 an hour, and eamed approxi-
mately $7.50 a day in tips. She re-
ceived no employee benefits.

3} Once a week, on Friday or Sat-
urday, Respondent would prepare a
work schedule for the following week.
Respondent usually scheduled Com-
plainant to work two days a week and
she would aiso work an exira day dur-
ing that week filing in for other wait-
resses when ill or on vacation.

4) While working at Respondent's
restaurant, Complainant became
friends with Pati Wood, another wait-
ress. During the course of this friend-
ship, Complainant leamed that Ms.
Wood had filed an employment dis-
crimination complaint with the Bureau
of Labor and Industries against Re-
spondent alleging sexual harassment.

5) On Thursday, August 25, 1983,
Complainant accompanied Ms. Wood
to a fact-finding conference in Eugene
held in regard to her discrimination
complaint. Respondent was present at
the conference and saw Complainant
there with Ms. Wood.

68) When Respondent prepared
the work schedule for the waitresses
for the week beginning Sunday,
August 28th, Complainant was not in-
cluded. Further, Respondent did not
schedule Complainant for any days of
work the next week or any week there-
after. The last day Complainant
worked for Respondent was on August

24, 1983, the day before the fact-
finding conference for Ms. Wood. Re-
spondent did not fail to schedule any
other waitresses for work.

7) Since Complainant could not
work if she was not scheduled to do
so, Respondent effectively discharged
Complainant by failing to schedule her
for any days of work after August 25th.
Prior to August 25th, Complainant's
working relationship with Respondent
and her co-workers had been good,
and she would have continued to work
for Respondent if she had not been
terminated.

8) Complainant eamed an aver-
age weekly income of $92.62 during
the period when she worked for Re-
spondent between Aprl 22nd and
August 27th, 1983. This figure in-
cludes $70.12 in wages and $22.50 in
tip income based on eaming of $7.50 a
day in tips.

9) Despite diligent efforts, Com-
plainant was unable to find a job for the
remainder of 1983, a perod of 18
weeks. If she had not been terminated
by Respondent she would have
eamed $1667.16 during this period.
From January 1 untl October 24,
1984, Complainant eamed only $80.00
in wages from a temporary job. If she
had not been temminated she would
have eamed $4046.90 for this period
in 1984, for net lost income of
$3966.90. Complainant lost income
for the period of August 28, 1983, until
Oclober 24, 1984, in the net total
amount of $5634.06.

10)Complainant began work in a
full time, permanent position for Pre-
mier Plywood on October 24, 1984, at
a wage higher than she would have
eamed with Respondent Once she
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obtained this job, Complainant no
ionger wanted to work for Respondent

11)As a direct result of Respon-
dent's termination of her employment,
Complainant suffered mental distress
and arxiety over how she was going to
support herself and her two children.
This anxiety and distress continued for
more than a year while Complainant

was unable 0o secure new
employment.
CONCLUSIONS OF LAW

1) At all imes material herein, Re-
spondent was an employer subject to
the provisions of ORS 659.010 to
659.110.

2) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the persons and subject matter herein.

3) Respondent and Complainant
were advised in writing before the star
of the contested case proceeding of
the matters described in ORS 183.413.

Pursuant to ORS 183.415, at the
commencement of the hearing the is-
sues involved and the matters to be
proved were explained to Complain-
ant. Respondent was not present at
the hearing.

4) Respondent violated ORS
659.030(1)(fy when he discharged
Complainant because he believed that
she was assisting or attempting to as-
sist in the proceeding under ORS
659.010 to 659.110 initiated by Ms.
Woods.

5) The accrual of back wages
ended when Complainant began em-
ployment on October 24, 1984, in a
permanent job in which she eamed the
same of mone compensation than she
would have eamed working for
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Respondent, An order to Respondent
fo reinstate Complainant in her former
position would not be appropriate since
Complainant no longer wishes to work
for Respondent.

8) The Commissioner of the Bu-
reau of Labor and Industries has the
authority to award money damages to
Complainant under the facts and cir-
cumstances of this record, and award-
ing as damages the sums of money
specified in the Order below is an ap-
propriate exercise of that authonty.

OPINION

Neither Respondent, nor any repre-
sentative thereof appeared at the hear-
ing in this matter. The Specific
Charges and Notice of Hearing were
sent to Respondent by certified mail.
Respondent signed the receipt for
these documents. Respondent did,
however, appear and testify at a depo-
sifion in this matter held cne week prior
to the hearing.

Respondent's letter dated May 25,
1985, made a part of the record herein,
is Respondents only contribution,
aside from his deposition, fo the re-
cord. This letter raised no defense to
the allegations set forth in the Specific
Charges.

Respondent has, for the reasons
set forth, defaulted as o the charges.
It is necessary, where a respondent
has so defaulted, to deterrmine whether
the Agency has established a prima
facie case that the Respondent vio-
lated the jaw as charged.

Therefore, the hearing in this mat-
ter was held to take evidence on the
record to establish a prima facie viola-
tion of Oregon's laws on unlawful em-
ployment practices, specifically ORS

659.030(1)(0, and to establish dam-
ages. Because Respondent was not
present at the hearing and had submit-
ted no evidence to refute the evidence
offered by the Agency on behalf of the
Complainant, the Complainant's credi-
ble testimony and other evidence is ac-
cepted and relied upon herein,
Respondents "answer”, a letter to the
Agency dated May 25, 1885, and post-
marked July 10, 1985, and made part
of the record herein, simply denied the
charge and offered no reason why he
stopped scheduling Complainant for
work after he saw her at the fact find-
ing conference on Ms. Wood's em-
ployment discrimination complaint. In
his deposition taken September 9,
1985, Respondent also made admis-
sions against his interest as {o what he
believed Complainants role to be in
Ms. Wood's case. These staternents
were admitted into evidence against
him.

Various of the exhibits offered by
the Agency independently commobo-
rated Complainant's testimony regard-
ing the comelation between her
appearance at the fact-finding confer-
ence and Respondent's immediate ac-
tion effectively terminating her employ-
ment. The work schedules prepared
by Respondent, and entered in the re-
cord, show that Complainant was
dropped from the very next work
schedule that Respondent prepared
after seeing Complainant with Ms.
Wood at the fact finding conference in
Eugene. Moreover, Respondent's own
statements to Mr. Munz, the investiga-
tor for CRD, and in his deposition es-
tablish that he was in fact retaliating
against Complainant for what he be-
lieved was her role in Ms. Wood's

. case. No other reason was offered or

was apparent for Respondents deci-
sion not to schedule Complainant for
any days of work after the fact finding
conference. She had worked at the
restaurant for some time before Re-
spondent took over the operation and
had been kept on by Respondent.
Complainant got along with Respon-
dent and her co-workers. During the
four months between April 22nd and
August 27th, 1983, Respondent had
always scheduled her for days of work.
Respondent was in the cafe on a daily
basis and was therefore able to ob-
serve Complainants work perform-
ance. There is no evidence to suggest
that Respondent's termination of Com-
plainant was due to poor job
performance. :

ORS 659.030(1)(f) provides that an
Employer shall not

"discharge, expel or otherwise dis-
criminate against any person be-
cause the person has opposed
any practices forbidden by this
section * * * or bacause the person
has filed a complaint or testified or
assisted in any proceeding * * * or
has attempted to do so." (Empha-
sis added.)
As stated, Respondent did not sched-
ule Complainant for work after August
25, 1985, the date of Ms. Wood's fact-
finding conference. Clearly, this action
falls under the prohibition on employ-
ers o "otherwise discriminate” It is
ikewise clear that Complainant would
not work where she was not scheduled
ta do so. Thus, while Respondent did
not tell Complainant she was dis-
charged, his actions amounted to a ter-
mination of her employment and she
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was, therefore,
discharged.

This forumn has adopted the stan-
dard set forth in In the Matter of West
Coast Truck Lines, Inc., 2 BOL! 192
(1981), affd without opinion, West
Coast Truck Lines, Inc. v. Bureau of
Labor and indusfries, 63 Or App 383,
665 P2d 882 (1983), in determining
whether a complainant has been con-
structively discharged. In that order
this forum stated:

“The general rule, which this forum
adopts, is that if an employer delib-
erately makes an employee's
working conditions so intolerable
that the employee is forced to in-
voluntary resignation, then the em-
ployer has encompassed a
constructive discharge * * *' West
Coast Truck Lines, at 215, quoting
Young v. Southwestern Savings
and Loan Association, 509 F2d
140, 144 (5th Cir 1975).

This forum made clear in that order
that "deliberately” does not mean that
the employer’s imposition of "intoler-
able" working conditions need be done
with the intention of either forcing the
employee to resign or relieving himself
of that employee. The term "deliber-
ately" refers to the imposition of the
working conditions; that is, it means
that the working condifions were im-
posed by the deliberate or intentional
actions of the employer. In In the Mat-
ter of Sapp's Really, Inc., 4 BOLI 232,
274 (1985), this forum stated:

"To find a constructive discharge,
this forum must be satisfied that
working conditions * * * so difficult
or unpleasant that a reasonable
person in the employee's shoes
would have felt compelled to

constructively
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paid direcly by Respondent, it was -

resign, caused the employee to re-

sign, and that the conditions were

imposed by the deliberate, or in-
tentional, actions or poticies of the
employer.  Wesl Coast Truck

Lines, at 215, citing Alicia Rosado

v. Garcia Santiago 562 F2d 114,
119 (1st Cir 1977), Calcote v.
Texas Educational Foundation,

578 F2d 95, 97-98 (5th Cir 1978);

EEOC Decision No 72-2062

(6-22-72)."

The Respondent "deliberately”
failed to schedule Complainant for
work. He "intended" to do so and he
did. Clearly, it was reasonahle for
Complainant to feel compelled not to
retum to Respondent’s business.
Conditions were more than intolerable,
condiions were non-existent Com-
plainant could not work where she was
not scheduled to do so. As a result,
the Respondent's intentional failure to
schedule Complainant caused her not
to retum to Respondent’s business.

It is likewise made clear in West
Coast Truck Lines that where there
has been a constructive discharge,

"an employer is liable for any un-
lawful conduct involved therein as
if the employer had formally dis-
charged the employee” West
Coast Truck Lines, at 216.

Thus, Respondent is liable for his un-
lawful action in retafiating against com-
plainant by terminating her employ-
ment.

The amount of damages awarded
for lost income includes an amount for
tips which complainant would have
eamed but for Respondent's actions in
discharging her. Although Complain-
ant's tip income was not actual wages

part of the overall compensation which

Complainant eamed in her job, and
Respondent can be held liable be-

cause he caused the loss of income.

in In the Malter of Love’s Woodpit
Barbeque Restaurant, 3 BOLI 18
{1982), this forum recognized the diffi-
culty inherent in determining precisely
the amount of lost tip income because
such income varies from week to
week. However, as stated in that mat-
ter, and in the case law cited therein,
damages may be awarded even
though they cannct be computed with
precision.

In this matter, the figure used was
$7.50 per day in tip income, or $22.50
a week based on a three day work
week. Complainant testified that she
received tip income ranging “from
$5.00t0 $10.00 aday.” There is there-
fore a basis for accepting $7.50, the
average figure between $5.00 and
$10.00 per day, as the tip income
eamed. The figure of $7.50 was used
in calculating Complainants lost in-
come in that this figure reduces the
possibility of overestimating specula-
tive damages and is supported by
credible testmony. There was, as
stated, a discrepancy in the evidence
on the record regarding Complainant's
tip income, that is, the record indicates
Complainant did not report this tip in-
come on her 1983 income tax retum.
However, Complainants testimony
that she eamed between $5.00 and
$10.00 a day in tips was accepted be-
cause Complainant was a credible wit-
ness. Her testimony on other issues
was comoborated by documentary evi-
dence and by Respondent's own
statements.

Furthermore, Complainants testi-

mony is consistent with common
" knowledge of how wailers eam

money. Oregon law goveming agency
conduct of contested case proceed-
ings, ORS 183.413 to 183.470, permits
an agency to take notice of "Judicially
cognizable facts." ORS 183.450(4).
While the generally recognized "fact’
that waiters eam income from "tips"
may not rise to the level of a "judicially
cognizable fact' it is nonetheless one
which is ordinanly not subject to rea-
sonable dispute. Moreover, Respon-
dent had the opportunity to dispute this
element of damages, but forfeited that
opportunity by his failure to be present
at the hearing. Under ORS chapter
659, the Commissioner of the Bureau
of Labor and industries is authorized to
eliminate the effects of any unlawful
practice found. For the reasons set
forth, and pursuant to this statute, the
figure of $7.50 a day of tip income has
been accepted as a fact and has been
used to calculate the damage award.

On the issue of mitigation of lost in-
come damages, the payments Com-
plainant received from welfare and
unemployment insurance after she
was ferminated were not deducted.
This forum has long observed a rule
similar to the collateral source rule that
obtains in the area of tort faw that
benefits received by an injured party
from a source wholly independent of
the wrongdoer need not be deducted
from the damages owed to the injured
party.

The Oregon Supreme Court in the
case of McPherson v. Employment Di-
vision, 285 Or 541, 556 P2d 381
(1979), stated that unemployment
compensation is not intended to

In the Matter of RICHARD NIQUETTE 63

compensate for a wrong done to an
employee by an employer, but rather
only to provide an unemployed worker
a means of living while looking for new
employment.  This forum adopted that
reasoning in In the Matter of Pioneer
Building Specialties Co., 3 BOLI 123,
129 (1982), stating that:

"Oregon law does not require the
Commissioner of the Bureau of
Labor and Industries to deduct the
unemployment compensation re-
ceived by Complainant from a
damage award of back wages.
Unemployment compensation was
created only to provide a substitute
income from public funds and is
not intended to be a source for
paying damages to a worker who
has been wronged by an em-
ployers racial discrimination. Un-
employment benefits are collateral
benefits to the employee only and
are not designed to be used (o re-
duce the employer’s liability for the
consequences of unfawful empioy-
ment practices."

That same reasoning is applied to wel-

fare benefits.

Although Complainant's 1984 tax
retum shows income of $4867.00 from
a source described only as a "hobby",
this amount was not deducted from the
damages assessed for 1984, because
there was no evidence fo determine or
suggest that Complainant would not
have been engaged in this hobby even
if she had remained in Respondent's
employ.

This forum has also found that
Complainant not only incurred eco-
nomic ioss, but also suffered pain and
anguish as a direct result of Respon-
dent's sudden act of retaliation against
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her, Complainant testified that she felt,
in being discharged, she had been
treated unfaily as she had been a
good worker. Subsequent to her dis-
charge, it took in excess of one year
for Complainant to find another job.
During this tme, Complainant, who
was not receiving any child support
payments, was responsible for the
support of two children. As she testi-
fied, this alf left Complainant upset and
suffering anxiety over how she was go-
ing to support herself and her two chil-
dren until she was able to secure new
employment.  As a resuit of her dis-
charge and consequent unemploy-
ment, Compiainant was compelled to
apply for and accept both unemploy-
ment and welfare benefits. For all of
these reasons, it is appropriate to
award Complainant a sum in damages
for pain and anguish.

This forum has previously stated
that there is further a public interest in
discouraging retaliatory conduct In
the Matter of Boost Program, 3 BOLI
72 (1982). Enforcement agencies rely,
in part, on individuals coming forward
with complaints for or information re-
garding violations of the law. To insure
the flow of information and the enforce-
ment of the law, individuals must feel
free and protected by the law to come
forward. This type of protection is es-
tablished in ORS 659.030(1)}(f). No
employee should fear {0 exercise any
constitutional or statutory right Re-
taliation for such conduct, in addition to
the economic consequences and obvi-
ous emotional impact, can dilute an
employee's self confidence and dis-
courage an employee from assisting in
the enforcement of the law. The ef-
fects of this kind of discrimination

extend beyond the Complainant, and it
is for this reason a particularly insidious
form of discrimination,

ORDER |

NOW, THEREFORE, as author-
ized by ORS 659060(3) and
£659.010(2), and in order to eliminate
the effects of the violation of law found
herein, as well as to protect the lawful
interests of others similarly situated,
Respondent is ordered to:

1} Deliver o the Hearings Unit of
the Portland Office of the Bureau of La-
bor and Industries a certified check in
trust for SUSAN J. BOWLUS in the
amount of SIX THOUSAND SIX HUN-
DRED SIXTY-NINE DOLLARS and
SIX CENTS ($6,669.06), plus interest
upon $5,169.06 thereof compounded
and computed annually at the rate of
nine percent until the date upon which
Respondent complies with this para-
graph. This award represents
$5,169.06 in damages for income
Complainant lost because of Respon-
dent's viclation the of law set out
above, and $1,500.00 in damages for
pain and anguish Complainant suf-
fered as a direct result of that violation;

2) Cease and desist from discrimi-
naling against any employee because
that employee has testified or assisted,
or attempted to assist, in any proceed-
ing under ORS 659.010 to 659.110.

In the Matter of
3 SONLOGGERS, INC.,
Respondent.

Case Number 03-84
Final Order of the Commissioner
Mary Wendy Roberts
Issued March 19, 1986,

SYNOPSIS

Respondent discharged Complain-
ant for refusing to perform work Com-
plainant reasonably believed was
unsafe (inflating truck tires on mulii-
piece rms without a required safety
cage or other restraining device), in
violation of ORS 654.062(5). The
Commissioner awarded Complainant
back pay.

The above-entitled contested case
came on regularly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Officer by the Commissioner
of the Bureau of Labor and Industries
of the State of Oregon. The hearing
was conducted on April 25, 1985, next
to the Blue Room of the State Forestry
Building, 300 Fith Street, Bay Park,
Coos Bay, Oregon. The Bureau of La-
bor. and Industries ({hereinafter the
Agency) was represented by Michael
Cannady, Assistant Aftomey General
of the Department of Justice of the
State of Oregon. 3 Son Loggers, Inc.
{hereinafter Respondent) was repre-
sented by Robert L. Litchfield, Jr., At-
tomey at Law. Robin L Wright

(hereinafter Complainant) was present
throughout the hearing.

The Agency called as its witnesses
Complainant; George N. Pibum, Jr.
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and Clarence Mansfield, Complain-
ant's coworkers during his employment
by Respondent; Jack Kalina, Respon-
dent's Maintenance Supervisor during
most of Complainants employment;
and John McCollum, Complainants
acquaintance and Respondents em-
ployee after Complainant's termination.
Respondent called as its one witness
Gary Briggs, Respondent's owner, op-
erator, and president during all times
material herein.

Having fully considered the entire
record in this matter, |, Mary Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact (Procedural
and On the Merits), timate Findings
of Fact, Conclusions of Law, Opinion,
and Order,

FINDINGS OF FACT -
PROCEDURAL

1) On or about October 3, 1983,
Complainant filed a verified complaint
with the Civil Rights Division of the
Agency alleging that Respondent had
discriminated and continued to dis-
criminate against him by discharging
him from employment because he had
opposed safety hazards.

2) Before the commencement of
the hearing of this matter, Complainant
received from this forum a copy of a
document entiled "Information Relat-
ing to Civil Rights and Wage and Hour
Contested Case Hearings." At the
commencement of the hearing, Com-
plainant stated that he had read this
document and had no questions about
it. Before the commencement of the
hearing, Respondent also received
from the forum a copy of the same
document. At the commencement of
the hearng, Mr. Briggs, for
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Respondent, stated that he had read
this document and had no questions
about it '

3) By letter dated April 15, 1985,
Respondent's counsel asked the fo-
rum to issue (and retum to him for
service) subpoenas for Don Dery and
Bill Whitely to testify at the hearing of
this matter. On Agpril 19, 1985, the fo-
rum did this. The record does not re-
veal whether Respondent was able to
serve either subpoena. Neither Mr.
Dery nor Mr. Whitely appeared at the
hearing. At the start of the hearing,
Respondent indicated that both it and
the Agency believed that the testimony
of Mr. Whitely, the person who took the
action at issue in this matter, was crifi-
cal herein. The Agency stated that it
had served a subpoena upon Mr.
Whitely, who responded by telling the
Agency that he was moving to Tulare,
California, on the Friday or weekend
immediately before the hearing, in or-
der to begin employment he had just
obtained. Respondent and the Agency
agreed to keep the record open after
the hearing in order to obtain, perpetu-
ate by deposition, and offer into the re-
cord the testimony of both Mr. Whitely
and Mr. Dery. The Presiding Officer
allowed the parties through May 24,
1985, to accomphish this and told them
that they could request an extension of
this deadline if necessary.

Thereafter, the forum did not re-
ceive any submission or request for
extension from either party until on or
about July 26, 1985, when the Agency
submitted a Motion to Close the Re-
cord and a supporting affidavit, which
the forum has admitted into the record.
The affidavit stated in pertinent ‘part
that the witnesses had not been

deposed, Respondent apparently was
not doing business, Respondent's at-

tomey had moved his practice to Cali-
fornia, and the Agency had nct been
able to contact him. In light of these
statements and the absence of any
submission from Respondent since the
hearing, including any response to the
Agency's motion, the Presiding Officer
granted that motion and closed the re-
cord in this matter. The Presiding Offi-
cer gave written notice of those actions
in a ruling admitted into the record.

FINDINGS OF FACTS - THE MERITS

1) During all times material herein,
Respondent was an Oregon corpora-
tion engaged in the business of logging
in the State of Oregon. In that busi-
ness during all imes material herein,
Respondent directly engaged or util-
ized the personal service of one or
more employees, reserving the right to
control the means by which such serv-
ice was performed in the State of
Oregon,

2) During all imes material herein,
Gary Briggs was the owner, operator,
and president of Respondent, which
he founded in 1972,

3) During all times material herein,
Respondent had cne or more logging
operations running in the forests of
QCregon; a shop (where its mechanics
maintained and repaired its vehicular
equipment) located in Coquille, Ore-
gon; and a yard (where Respondent's
equipment was parked when not in
use) located several miles outside of
Coaquille.

4} During the Summer of 1983,
Respondent's vehicular equipment in-
cluded at least six "big" (i.e., logging
and chip) trucks, several "crummies”

(3/4 ton vans in which Respondent
transported its logging crews to or from
work sites), pickup trucks, one lowboy
(to camy its equipment from one log-
ging site to another), access road
building equipment (including caterpil-
lars and graters) and automobiles. (Al
though, for clanty, this forum will refer
to Respondent's logging and chip
trucks as "big" trucks in this order, the
witnesses demonstrated at hearing
that Respondents employees during
times material herein most often re-
ferred to Respondents big trucks just
as "trucks," while calling crummies
‘crummies” and pickup  trucks
“pickups.”)

All but one of Respondents big
trucks had diesel engines, and virtually
all the industrial engines in its fixed ma-
chinery were diesel.

5) During 1983, Respondent em-
ployed five or six mechanics at a time.

6) In June 1982, Respondent
hired Complainant to work as a me-
chanic at wage of $6.00 per hour.

7) During his employment by Re-
spondent, Complainant's job was fo
service Respondents  equipment,
mairily its crummies. As Complainant
was a gasoline, rather than diesel, en-
gine mechanic, he did not wark on die-
sel engines himself. He did, however,
help other mechanics work on them,
and he serviced cther parts of the vehi-
cles which had diesel engines. Com-

plainant performed his work primarily in

Respondent's shop or yard.

8) Before the Summer of 1983, a
local tire operation serviced the tires on
Respondents vehicles. However, in
about June 1983, in order to reduce
expenses, Respondent decided to be-
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gin having its own employees sarvice
its ires.

9) For purposes of this order;

a) "Mounting a tire" means the as-
sembling or puting together of rim
components, tube, liner, and tire to
form a wheel (including inflation of the
fire). "Demounting” means the oppo-
site of "mounting.” Sse OAR 437-56-
005(15).

b} "Instaling a wheel" means the
transferring and attaching of an as-
sembled wheel onto a vehicle axe
hub. "Removing” means the opposite
of ‘“instaling." See OAR 437-56-
005(14).

10} During all times material herein,
servicing Respondent's tires included
changing the tires on its vehicles.
Changing those tires could entail any
of the following three procedures, de-
pending upon the situation:

a} If a tire had to be replaced (be-
cause it was flat and not immediately
re-usable), changing it simply involved
removing the wheel (of which the tire
was part) from the vehicle and install-
ing a spare (new or used) already-
mounted tire onto the vehicle in its
place. This process did not involve in-
flating the spare tire, as a mounted tire
is already inflated.

b) If, however, a flat tire had to be
replaced by a spare tire which was not
already mounted and which had to be
mounted on the same rim as the flat
tire, changing the flat tire involved re-
moving its wheel from the vehicle, de-
mounting it, mounting the spare tire on
the demounted tire's im, and installing
the spare tire onto the vehicle. The
mounting portion of this process in-
cluded inflating the tire.
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¢) On the other hand, if the tire to
be changed was to be repaired and re-
used immediately, the process of
changing i meant removing its wheel
from the vehicie, demounting it, repair-
ing it, mounting it back on its im, and
reinstaling it onto the vehicle. The
mounting portion of this process in-
cluded inflating the tire.

11) Once Respondent started do-
ing its own tire servicing, Respondent
obtained the spare tires it put on its big
trucks and crummies in uninflated
batches, from a tire store. Respondent
took them off the rims they came with
and mounted them on appropriate fims
(including inflation), one after another,
in a8 batch, and set them aside until
they were needed for a vehicle. Ac-
cordingly, Respondents spare tlires
usually were mounted onto a wheel
{(and inflated) before they were needed
for use and before the vehicle upon
which they ultimately would be put was
in the shop for a fire change.

12)During all times materiat herein,
the tires on Respondents big trucks
were mounted on multi-piece rims
which included lock(ing) rings. A multi-
piece rim is a vehicle wheel im con-
sisting of two or more parts, one of
which is a side or lock ring. A lock ring
is a round piece of metal which is part
of and fits around the edge of, a
wheel, holding the tire on the rim of the
wheel when the tire is inflated. In other
words, a lock ring helps hold the wheel
together.

During all times material herein, a
tire with a mwiti-piece rim had to, be
changed by hand. Changing that in-
volved mounting or demounting such a
tire {i.e., which invoived more than re-
moving one wheel and installing

ancther, already-mounted wheel) re-
quired the use of special tcols, bars
with fips and heels, to pry off the lock
nng and complete the demounting
andfor mountng process. OAR
437-56-005(16).

13) During times material herein,
the tres on Respondent's crummies
did not have multi-piece ims. Respon-
dent had o have a tire machine to
change those {as well as pickup truck
and automobile) tires. This machine
demounted the tire, ie., broke the
bead on its im and took the tire off the
rim by gefting between the tire and rim
and running around the rim. (Although
ane could change a crummy tire with-
out a machine by simply remaving its
wheel from the crummy and replacing
it with a spare, already-mounted
crummy wheel, Respondent needed
the machine to cobtain, i.e., transform a
gpare tire into, such a spare, already-
mounted crummy replacement wheel.
See Finding of Fact 11 above.

Respondent did not acquire a tire
machine until September 1, 1983. Ac-
cordingly, Respondent did not change
{as explained in the previous para-
graph} or, therefore, inflate its crummy
tires in its shop untd at least that date.
The only tires Respondent changed
{or, therefore, inflated) in its shop be-
fore September 1, 1983, were tires to
be used with muiti-piece rims.

14)When Respondent started do-
ing its own #ire servicing, Respondent
hired Joe Pibum. Respondents tire
servicing was primarily Mr. Pibum's
task, and he did most of the tire servic-
ing done by Respondent's employees
throughout the rest of Complainant's
employment.  However, if Mr. Pibum
was not available when tire servicing

:
i
i
i
|
|
{

had to be done, Respondents other
shop employees, including Complain-
ant, did it Because the mounting of
Respondent's spare tires was usually
only done in advance, when Mr. Pibum
was available (ie., Mr. Pbum did #
when he had nothing else to do}, Mr.
Pibum did virtually all of this mounting
(including inflation).

15)After Respondent started doing
ts own tire servicing, Complainant
sometimes changed a tire, in the sim-
plest sense of that process (which did
not involve inflating). In addition, Com-
plainant occasionally helped Mr. Pibum
with tire servicing, usually by helping
him install wheels onto a wvshicle.
However, Complainant did not inflate
tires more than approximately twice,
when he helped Mr. Pibum inflate big
truck tires in emergencies. Even after
Respondent obtained its tire machine
on September 1, Complainant did not
inflate any crummy tires or help Mr.
Pibum do this. (Although Mr. Kalina
testiied that Complainant did do
crummy tire inflation, this forum has
found that he did not, based upon the
testimony to that effect of Complainant
and Mr. Piburn, as well as the absence
of probative evidence that Complainant
inflated any crummy tires on the time
cards, which describe all of Complain-
ant's work after Respondent obtained
the tire machine and started servicing
its crummy tires.)

16} It can be hazardous to inflate
big truck tires (i.e., for purposes of this
order, tires mounted on multi-piece
rims). A lock ring which is not on prop-
erly can come off at any time during
the inflation process. If this occurs
when the tire has sufficient air in it, the
lock ring will iy off at a high rate of
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speed, subjecting any person in its
path to serious injury or death.

17)During all imes material herein,
the following provisions were included
in Division 56 of the Oregon Occupa-
tional Safety and Health Code:

"The employer shall fumish
and shall assure that employees
use a restraining device in servic-
ing muiti-piece rim wheels.” OAR
437-56-060(1).

"{In the servicing of multi-piece
rim wheels,) * * * (Dires shall be in-

flated only when contained by a re-
straining device * * *" OAR
437-56-070(4).

"Restraining device' - A me-
chanical apparatus such as a
safety cage, rack, or safety bar ar-
rangement or other machinery or
equipment specifically designed
for this purpose, that will constrain
all muli-piece rim wheel compo-
nents following their release during
an explosive separation of the
wheel components." OAR 437-56-
005(17).

18) At no time during Complainant's
employment did Respondent have a
safety cage or other restraining device
to fit over its big truck tires (i.e., tires
which were part of multi-piece rim
wheels) while they were being inflated.
Mr, Briggs was aware of the safely
hazard involved in inflating Respon-
dent's big truck tires when Respondent
decided to do s own tire work, and he
knew of the above-quoted restraining
device requirement. Respondent was
in the process of building a cage,
which was about 2/3 done, when Com-
plainant was discharged.
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19)During most of Complainant's
employment at Respondent after
about February 1983, his immediate
supervisor was Jack Kalina, the Main-
tenance Supervisor. Part of Mr. Ka-
ina's job was to see that "different
people got assigned to different jobs”
and to watch shop employees to make
sure they were busy and doing their
jobs comectly. However, Mr. Kalina
frequently had to be away from the
shop two to three days at a time, su-
pervising maintenance and working as
a diesel mechanic himself at remote
job sites. During these absences,
there was no one supervising shop
employees who were not with Mr. Ka-
lina. To fill this gap, Respondent hired
Bill Whitely, during the very last part of
August or the first part of September
1983, as the shop foreman to super
vise the shop and yard when Mr. Ka-
fina was absent from Coquile.
(Although Mr. Kalina remained the
overall supervisor of the shop and
yard, the mechanics, and Mr. Whitely,
Mr. Whitely was in charge when Mr.
Kalina was not in Coquile) Mr.
Whitely also did parts ondering and in-
ventorying for Respondent's shop.

By September 13, 1983, there was
a lot of animosity in the shop toward
Mr. Whitely, because its empioyees
were used to doing what they wished
during Mr. Kalina's absences and did
not like Mr. Whitely telling them what to
do. Up until September 13, Complain-
ant had taken just "a few”" orders from
Mr. Whitely. ,

20)Because Mr. Kalina was not at
Respondent's shop on September 13
or 14, 1983, Mr. Whitely was Com-
plainants immediate supervisor while

Complainant was in the shop on those
days.

21)As of September 13 and 14,
1983, Respondent was still in the proc-
ess of converting to doing all its own
tire servicing, and Respondent proba-
bly was still having the bulk of that
servicing done elsewhere.

22)On September 13, 1983, Com-
plainant and ancther of Respondent's
mechanics named Ralph Pery (spell-
ing phonetic) retumed to Respondents
shop at about 3 or 4 p.m., after having
worked approximately thily hours on
September 12 and 13 at two locations
away from Respondent's shop. Upon
retumning to the shop, Complainant en-
countered Mr. Whitely, and Mr. Whitely
asked him to "go inflate some truck
tires.” Complainant told Mr. Whitely, in
effect, that he would not do that until
Respondent got a safety cage or some
restraining device. Mr. Whitely told
Complainant he "might as well go
home." Mr. Whitely did not say that
Complainant was fired, terminated, or
discharged. Complainant went home.

23)The next day, September 14,
1983, Complainant reported for work at
Respondent's shop as usual, around 7
to 8 am. When Mr. Whitely came in
shortly thereafter, he asked Complain-
ant to come to the upstairs office with
him. Once they were there, Mr.
Whitely told Complainant that he real-
ized that Complainant had been tired
and in a bad mood the previous day,
and asked Complainant if he would go

* do the tires now. Complainant told him

no, not until Respondent got the safety
cage. In response, Mr. Whitely told

him he might as well go home. When
Complainant asked him if that meant
he was fired, Mr. Whitely said yes.

d
i’
f
|
|

With the help of coworkers, Complain-
ant loaded his tools. When those co-
workers asked Complainant what he
was doing, Complainant told them he
was fired. He did not say anything
more. (Complainants testimony at
hearing illustrated that he speaks spar-
ingly, using few words. He answers ex-
actly what he is asked and no more.)
Within about one week after Septem-
per 14, Complainant did tell John
McCollum, an acquaintance, that he
had been discharged because of the
safety cage. When Complainants
tools were loaded on September 14,
1983, Complainant left Respondent's
shop and went home.

24) In his above-described discus-
sions with Mr. Whitely on September
13 and 14, 1983, Complainant con-
veyed to Mr. Whitely that “(airing the)
tires * * * (was) unsafe without the right
equipment.”

25) Complainant testified that as of
September 13-14, 1883, Respondent
"didn't have anything to do any
crummy tires with,” "no machines to
change crummy or pickup tires with;
no way to do crumimy tires."

Complainant also testified (and in
the absence of controverting evidence
this forum finds) that he thought that
Mr. Whitely, in his above-described
September 13-14, 1983, directives to
Complainant, was teling Complainant
to change big truck tires, because
there "was no crummies setting
around; wasnt any fiat tres in the
shop." There were, however, big truck
tires in the shop on those days. Ac-
cordingly, as far as Complainant knew
then or knows now, Mr. Whitely was
not asking him to work on crummy
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tires; he was asking him to work on big
truck tires.

For reasons explained in the por-
tion of Section 2 of the Opinion below
dealing with the testimony of Clarence
Mansfield (another of Respondent's
mechanics), which is hereby incorpo-
rated by reference into this Finding,
this forum finds that during those parts
of the above-described conversations
between Complainant and Mr. Whitely,
which took place in Respondent's shop
on September 13-14, 1983, Mr. Mans-
field was working about ten feet away
from Complainant and Mr. Whitely.
Accordingly, Mr. Mansfield overheard
those exchanges. Mr. Mansfield testi-
fied that he is sure that during those
conversations, he heard Mr. Whitely
specify "ruck” (e, rather than
cummy) lires. He ftestified, when
asked, that that stuck in his mind be-
cause (big) truck tires were the only
tires in Respondent's shop at the time.

When Complainant told Mr. Whitely
he would not inflate the tires because
Respondent did not have a cage, Mr.
Whitely did not reply anything to the ef-
fect that they were crummy or pickup
tires and/or that Complainant would not
need a safety cage or other restraining
device.

Complainant did not go "down and
check to see what kind of tires" he was
being asked to inflate on September
13 and 14, because on both those
days, Mr. Whitely told him to go home.

Mr. Briggs admitted in effect that he
does not know whether the tires Mr.
Whitely asked Complainant to inflate
were big truck tires or crummy tires.
He testified that he doesn't think any-
one knew or knows that except Mr.
Whitely.
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=" 26)Complainant testified that he
had not ever mentioned the fack of a
safety cage to Mr. Whitely before Sep-
tember 13, 1983, because Complain-
ant "hadn't done any tires since (Mr.)
Whitely had been there.”

As indicated in Finding of Fact 19
above, Mr. Whitely was hired, at the
latest, sometime during the first part of
September 1883. On September 1,
1983, Complainant took a tire off a low-
boy, took it to the shop, fixed it, took it
back to and put it on the lowboy. On
September 7, 1983, Complainant
“changed a tire" on a "truck" in Re-
spondent's shop.

27)Compilainant had leamed about
the safety cage requirement cited in
Finding of Fact 17 above long before
he began working for Respondent,
when he saw a felevision program
about the problems of inflating truck
tires. This program included a por-
trayal of a lock ring flying off a truck
wheel at a high rate of speed.

28)Mr. Briggs leamed of Complain-
ants refusal to inflate tires from Mr.
Whilely late on September 13, 1983
Mr. Whitely told Mr. Briggs that on that
day, he had told Complainant to
change a tire, and Complainant had re-
sponded that he had not hired out to
change tires; if Mr. Whitely wanted a
tire change, he could fix it himself. Mr.
Whitely asked Mr. Briggs what to do.
Acconding to Mr. Briggs, because Mr.
Whitely said nothing about Complain-
ant raising a safety issue or mentioning.
a safety cage, Mr. Briggs treated the
incident as a simple instance of insub-
ordination by Complainant Reasoning
that if Mr. Whitely let one employee re-
fuse to do what he had toid him to do,
no other employees would do what he

told them to, Mr. Briggs told Mr.

Whitely he could either terminate Com-
plainant or he could quit. (In so doing,

Mr. Briggs voiced Mr. Whitely's author-
ity to discharge a supervisee.)

29) It was Mr. Briggs's opinion, at

the time of hearing and at the time
Complainant was discharged, that
Complainant was discharged because
he did not want to follow his supervi-
sor's orders. Mr. Briggs did not know
that there was any contention that
Complainant was discharged "over the
safety cage” untl Don Dery, ancther
employee, brought this to Mr. Briggs's
attention four or five days after Com-
plainant's termination.

30)Within about one week after be-
ing terminated by Mr. Whitely, Com-
plainant retumed to Respondents
shop and asked Mr. Kalina for his job
back. There is no evidence that Com-
plainant said anything about the safety
cage when he talked with Mr. Kalina.
Mr. Kalina told Complainant that he did
not know what was going on or what
had happened, and to give him a cou-
ple of days to see what he could find
out  When Complainant retumed to
Respondents shop twice thereafter
and asked Mr. Kalina for his job back,
Mr. Kalina told him he had been too
busy to find out anything. Mr. Kalina
never gave Complainant a definite an-
swer, and Complainant never got his
job back.

Complainant asked Mr. Kalina,
rather than Mr. Briggs, for his job back
because it seemed to him "that who-
ever was running the shop did all the
hiring"” for it.

31)When Mr. Kalina talked with Mr,
Whitely about why Complainant was
fired, Mr. Whitely told him that he had

- asked Complainant fo do something
“and Complainant had refused. Mr.
““Whitely didn't say anything about a
- safety issue.

32)Logging is a high-risk industry.

" Mr. Briggs testified that he feels very

strongly {more as a personal feeling

. than as a matter of Respondent's pol-
" icy) that an employee should not be

asked or required o do what he or she
feels is unsafe, even if it could be con-
sidered a nommal practice. Mr. Briggs
testified that, accordingly, an employee
of Respondent would not be fired for
refusing to do something unsafe un-
less Respondent had no other job to
which it could assign the refusing em-
ployee. Mr. Briggs further testified that
had Mr. Whitely told him that Com-
plainant did not want to inflate big truck
tires because respondent did not have
a safety cage, Mr. Briggs would have
felt that Complainant's stance was rea-
sonable, since a cage was legally
required.

33)Until his refusal to inflate, Com-
plainant performed his work for Re-
spondent satisfactorily.

34)0On September 21, 1983, John
McCollum, a diesel mechanic, began
working for Respondent. Mr. McCol-
lum was hired as a diesel truck me-
chanic; he did not perform Complain-
ant's work or take his job. After Mr.
Pibum left Respondents employ, and
at Mr. McCollum's request, Mr. McCol-
lum did ali tnick tire inflating at Respon-
dent's shop. Mr. McCallum has worked
for Respondent conlinuously since
September 21, 1983, and is currently
Respondents maintenance super-
ViSOr.

35)When Complainant was dis-
charged, he was eaming $7.00 per
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hour for straight time, and $10.50 per
hour (time-and-one-half) for overime
{over forty hours per week).

During his employment by Respon-
dent, Complainant "usually” worked
more than forty hours per week. Com-
plainant cannot supply an "average"
number of hours he worked per week,
because his work hours per week var-
ied "quite a bit"

36)During Complainants employ-
ment, Respondents employees, in-
cluding Complainant, recorded their
work hours on time cards. An exhibit
consisting of Complainant's September
1-14, 1983, time cards contains the
only time cards in the record.

37)Respondent ceased operating
on April 18, 1985, after the U.S, Inter-
nal Revenue Service levied all of its re-
ceivables. At the time of hearing, Mr.
Briggs hoped that Respondent would
operate again and was in the process
of trying to obtain a loan to accomplish
that objective. Apparently, however, at
least as of July 17, 1985, Respondent
has not resumed operation.

38)Up to the time it ceased operat-
ing, Respondent employed about the
same number of mechanics it em-
ployed at the time Complainant was
terminated. There is no evidence that
if Complainant had not been dis-
charged by Respondent on September
14, 1983, he would not have continued
working for Respondent as a me-
chanic, eaming at least as much as he
earmned at the time of his discharge, un-
til April 18, 1985.

39)After Respondent discharged
him, Complainant diligently searched
for empioyment in the county in which
Coquille is located, which has been
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economically depressed since the time
of Complainant’s discharge. At some
point befora about November 1984,
Complainant eamed about $300.00
doing work in a little shop he had
rented at a junkyard. Thereafter, Com-
plainant obtained employment as a
janitor at a mill close to Myrtie Point,
Oregon. He worked at that job from
November through late December
1984 (and perhaps, Complainant testi-
fied, during October 1984), eaming
$5.81 per hour for 40 hours of work per
week. Complainant quit that job to do
his normal work as a mechanic at a
service station in Coquilie, where he
started employment about cne month
tater, in approximately the last part of
January 1985. At the time of hearing,
Complainant was stil working at the
service station job, eaming $6.00 per
hour for, usually, a "litle over" forty
hours of work per week.

Since being discharged by Re-
spondent, Complainant has eamed no
other income than that described in
this Finding.

40)Complainant is very credible.
See Section 3 of the Opinion below.

UL TIMATE FINDINGS OF FACT

1) During all times material herein,
Respondent, a person for purposes of
ORS chapter 654 and ORS 659.010to
659.110, was an employer subject to
the provisions of ORS 654.001 to
654.295 and 659.010 to0 659.110.

2) Between June 1982 and Sep-
tember 14, 1983, Complainant, an indi-
vidual, was Respondent's employee as
that term is defined for purposes of
ORS chapter 654 and ORS 659.010 to
659.110. Untl he was terminated,

Complainant performed his work for
Respondent satisfactorily.

3} During his employment by Re-
spondent, a logging business, Com-
plainant worked as a mechanic on
Respondent's equipment, which in-
cluded "big" (ie., logging and chip)
trucks, "crummies’ (3/4 fon vans),
pickup trucks, automobiles, and other
roling and non-olling stock. As a
gascline engine mechanic, Complain-
ant worked primarily on Respondent's
crummies,

4) Between June 1983 and the
termination of Complainants employ-

ment, Respondent began convering = |

from having its tires serviced by an out-
side tire operation to doing its own tire
servicing. At first, this change affected
just the servicing of big truck tires, be-
cause servicing the tires on crummies,
pickup trucks, and automobiles re-
quired a machine which Respondent
did not acquire untl September 1,
1983.

5) Changing tires is part of servic-
ing tres. During all times material
herein, changing one of Respondent's
tires entailed one of several proce-
dures, depending upon the circum-
stances. However, changing one of
Respondent's tires always involved in-
flating a tire, unless one merely re-
moved a wheel (of which the tire to be
changed was part) from a vehicle and
replaced it with another aiready-
mounted (and, therefore, already-
inflated) wheel.

6) During all times material herein,
Respondent's big truck wheels con-
sisted of tires mounted on multi-piece
fims with lock rings, and Respondent’s
crummy wheels did not have mutti-
piece rims with lock rings. Because

inflating a tire mounted on a multi-piece
rim can present a serious safety haz-
ard, OAR 437-56-070(4) and 437-56-
060(1), rules promulgated under the
authority set forth in ORS chapter 654
and in effect during alt times material
herein, require that such a tire be con-
tained by a restraining device such as
a safety cage while it is being inflated.

7) From June 1983 throughout the
rest of Complainant's employment, Joe
Pibum did most of the fire servicing
performed by Respondents employ-
ees. Apparently, no one else serviced
tires if Mr. Pibum was avaitable to do
s0, unless ha needed assistance. Like
Respondent’s other mechanics, Com-
plainant assisted Mr. Pibum with tire
servicing when necessary, but he only
inflated big truck tires in emergencies,
on approximately two occasions, be-
tween the time Respondent started
senvicing its own tires and September
14, 1983. Even after Respondent ac-
quired a tire machine on September 1,
1983, Complainant did not inflate
crummy tires or help Mr. Pibum do
this.

8) On September 13 and again on
September 14, 1983, Bill Whitely, Re-
spondent's employee and Complain-
ant's supervisor at the moment, asked
Complainant to inflate some truck tires,
Complainant had just finished working
thity hours for Respondent during a
two-day period. Complainant assumed
that this directive pertained to big truck
tires, as there were no cnummies in the
shop awaiting tires and no crummy flat
tires awaiting repair, and there were
big truck tires in the shop. (The only
kind of tire inflation not associated with
changing tires on an awaiting vehicle
or repairing fiat tires was inflation of
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batches of spare tires Respondent
bought and mounted. Mr. Pibum did
virtually afl of this, since it could be and
was done on a non-emergency basis,
when Mr. Pibum had time.) Compiain-
ant refused to inflate what he thought
were big truck tires on September 13
and again on September 14, because
Respondent did not have a restraining
device for use in such inflation. He told
Mr. Whitely that he would not inflate
the tires without a safely cage or some
restraining device. This refusal and
explanation constituted Complainant's
opposttion to a perceived safety haz-
ard. Mr. Whitely did not say anything
to the effect that the tires tc be inflated
were not mounted on multi-piece rims
and that, therefore, inflaing them
wouid not require a cage or other re-
siraining device. Given the above-
cited reasons for Complainants as-
sumption that Mr. Whitely wanted him
fo inflate big truck tires (ie., tires
mounted on multi-piece ims), and the
absence of any evidence to the con-
trary, this forum finds that Complainant
had a reasonable basis for his belief
that the tires that Mr. Whitely wanted
him to inflate were big truck tires. Fuu-
thermore, given those reasons for
Complainant's assumption and the ab-
sence of any evidence to the contrary,
this forum finds that the tires that Mr.
Whitely wanted him to inflate were in
fact big truck tires.

9) Mr. Whitely terminated Com-
plainant because of his refusal to in-
flate tires as directed. Because that
refusal constituted opposition to inflat-
ing tires on multi-piece rims without
any restraining device, a practice for-
bidden by rules promulgated under the
authority of ORS 654.001 to 654.295,




" 76 Citeas 5 BOLI 65 (1986).

this forum concludes that Mr. Whitely
terminated Complainant  because
Complainant had opposed a praclice
forbidden by ORS 654.001 to 654.295.

10)Mr. Whitely was authorized to
terminate his supervisees. Myr. Whitely
did not tell Jack Kalina, his supervisor,
or Gary Briggs, Respondent's owner,
operator, and president, that Com-
plainant had raised any kind of safety
issue in refusing to inflate the truck
tires. About four or five days after
Complainant was terminated, Mr.
Briggs leamed from another employee
that there was a contention that Com-
plainant had been discharged over the
safety cage. Even thereafler, how-
ever, Mr. Briggs treated Complainant's
termination as a result simply of Com-
plainants insubordination. Mr. Briggs
did not ascertain from Mr. Whitely
whether the tires he had asked Com-
plainant to infiate were big truck tires or
crummy tires, and there is no evidence
he took any other steps to investigate
the safely cage contention.

11)Despite his repeated requests
to Mr. Kalina for rehire or reinstate-
ment, Complainant was not rehired or
reinstated by Respondent at any time
after September 14, 1983.

12)At the time Complainant was
terminated, Respondent was compen-
sating him $7.00 per hour for 40 hours
of work or less per week, and $10.50
per hour for work in excess of 40 hours
in any one week.

13)Respondent ceased operating
on April 18, 1985. ’

14)There is no evidence that if
Complainant had not been discharged
by Respondent on September 14,
1983, he would not have continued

working for Respondent as a me-

chanic, eaming at least as much as h
eamed at the time of his discharge, un-

til April 18, 1985. Given that and the
fact that (A) Complainant performeq
his work for Respondent satisfactorily -
up to the time of his discharge, and :
(B) the number of people Respondent

employed as mechanics remained

about the same from the time of Com- -
plainant's discharge to April 18, 1985,
this forum finds that had Respondent -

not discharged Complainant on Sep-
tember 14, 1983, Respondent wouki
have employed him, at (at least) his
September 14, 1983, rate of pay, untl

Aprl 18, 1985, when it ceased
operation.
Accordingly, during the fifteen

weeks and two days remaining in 1983
after September 14, Complainant
would have eamed at least $4312.00,
working at least eight hours a day, five

days a week, at $7.00 per hour. (See

Section 3 of the Opinion below con-
ceming why this forum has not in-
cluded any
calculation.) During 1984, working at
least eight hours a day, five days a
week for 52 weeks at the same rate of
pay, Compiainant would have eamed
at least $14,560.00. During the fifleen
weeks and two days in 1985 before
Aprit 18, Complainant would have
eamed at least $4312.00, working at
least eight hours a day, five days a
week, at the same rate of pay.

15)ARer he was discharged by Re-
spondent, Complainant searched dili-
gently for other employment Before
he found it, he eamed approximately
$300.00 in self-employment, presuma-
bly in 1984. Thereafter, during ap-
proximately eight weeks in November

$1859.20.
. eamed $6.00 per hour for approxi-
“ mately forty hours of work per week, or
2 total of approximately $2880.00, in

overime  in  that |

and December 1984, Complainant
eamed approximately $232.40 working
as a janitor approximately forty hours
r week, or a total of approximately
In 1985, Complainant

~ April 18, 1985. (See Section 3 of the

Opinion below for further explanation
of these calculations.) Complainant
eamed no other income between Sep-
tember 15, 1983, and April 18, 1985.

16)Accordingly, between Septem-
ber 15, 1983, and the present, Com-
plainant has eamed a total of
$18,144.80 less than he would have
eamed had Respondent not dis-
charged him on September 14, 1983.
In other words, Complainant has lost a
total of $18,144.80 in wages because
of that discharge. $4312.00 of that
sum accrued from September 15
through December 31, 1983;
$12.400.80 of that sum accrued during
1984; and $1432.00 of that sum ac-
crued between January 1, 1985, and
April 18, 1985,

CONCLUSIONS OF LAW

1) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the persons and of the subject matter
related to the viclation of ORS 654.062
alleged herein.

2) The words, actions and inac-
tions, and the motivations therefore,
described herein of Bill Whitely (Re-
spondent's Shop Foreman at the time
of Complainant's discharge), Jack Ka-
fina (Respondents Maintenance Su-
pervisor during most times material),
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and Gary Briggs (Respondent's owner,
operator, and president) are properly
imputed to Respondent.

3) Before the commencement of
the contested case hearing, this forum
complied with ORS 183.413 by inform-
ing Respondent and Complainant of
the matters described in ORS
183.413(2)(a) through (). '

4) By discharging Complainant
from employment on September 14,
1983, because Complainant had op-
posed a practice forbidden by ORS
654.001 to 654.295, Respondent vio-
lated ORS 654.062(5)(a) as charged.

5) Complainant lost wages
amounting to $18,144.80 because of
Respondent's violation of law found in
the preceding Conclusion of Law, The
Commissioner of the Bureau of Labor
and Industries has the authority to
award money damages to Complain-
ant under the facts and circumstances
of this record, and awarding as dam-
ages the sum of money specified in the
Order below is an appropriate exercise
of that authority.

OPINION
1. Credibllity

Because Bill Whitely did not testify
in this matter, key factual findings
hinged primarily upon the forum's as-
sessment of the credibility of Com-
plainant and Mr. Mansfield, the only
witnesses to the conversations at issue
herein who did testify. .

At hearing, Complainant impressed
the Presiding Officer as very credible.
He listened carefully to questions and
responded sparingly, but not evasively,
in a very straightforward, steady, guile-
less manner. The only potential qualifi-
cation of this impression arose
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because Complainant's testimony ap-
peared to be inaccurate in two poten-
tially  significant  ways. First,
Complainant testified that on Septem-
ber 13, 1983, when he was asked to
inflate truck tires, Respondent did not
have the machine necessary to serv-
ice crummy tires. However, the only
evidence as fo exactly when Respon-
dent obtained this machine is Com-
piainants September 1, 1983, time
card (completed by Complainant),
which indicates that Complainant
“worked on and got hooked up" the tire
machine on that date. Hence, the fo-
rum has concluded that Respondent
obtained the crummy tire machine on
September 1, 1983. Second, when
asked why he had not mentioned the
lack of safety cage to Mr. Whitely be-
fore September 13, Complainant testi-
fied that he "hadn't done any tires since
(Mr) Whitely had been there.” Al
though the record does not establish
Mr. Whitely's hire date, he was on the
job for at least approximately two
weeks before Complainant was termi-
nated on September 14, 1983. Com-
plainant's time cards, again, reveal that
on September 1, 1983, Complainant
took a tire off a lowboy, took it to the
shop, fixed it, and tock it back to and
put it on the lowboy,” and on Septem-
ber 7, 1983, Complainant "changed a
tire" on a "truck” in Respondent's shop.
Although Mr. Whitely may not have
been hired on September 1, he almost
certainly was on the job for Respon-
dent by September 7, 1983.

Complainant was not asked and
therefore did not have an opportunity
to explain these discrepancies. How-
ever, the record does contain evidence
which can explain, and thereby

minimize the effect of both of them.
First, aithough it appears obvious that
Respondent had obtained and in-
stalled its tire machine on September
1, 1983, the record does not state
whether the machine actually was be-
ing used at the time of Complainants
termination thirteen days later. One
can presume that there may have
besen some period after Respondent
installed the machine during which Re-
spondent converted to servicing its
own crummies, given the fact that Re-
spandent's overall conversion to serv-
icing all its own tires was still in process
three months after it had starled.
Complainant's abovecited testimany
that Respondent did not have the tire
machine on Seplember 13, 1983,
therefore, could have been based
upon Respondent not having that ma-
chine in use when Complainant was
discharged. Second, aithough Mr.
Whitely most probably was on the job
by September 7, 1983, he was Com-
plainants supervisor only when Mr.
Kalina was away from Coquille. it is
logical that Complainant wouid not
have mentioned the lack of a safety
cage to Mr. Whitely unless he was be-
ing asked to work on tires with multi-
piece rims while Mr. Whitely was su-
pervising him. Accordingly, Complain-
ants above-cited testimony that he
hadn't "done" any tires since Mr.
Whitely had been “there” most proba-
bly meant that Complainant had not
worked on any fires with muiti-piece
rims under Mr. Whitely's supervision.
There is no evidence as to whether the
tire worlc he did on September 1 and 7
was on tires with muli-piece rims or
whether it was under Mr. Whitely's su-
pervision. (As to the latter point, the re-
cord simply indicates, as noted above,

that Mr. Whitely may not have been on
the job on September 1 (or even, con-
ceivably, September 7 for that matter)
and that, in any case, Complainant had
taken only "a few" orders from Mr.
Whitely before the time of his
termination.)

Because there are plausible inter-
pretations of Complainant's testimony
which, if they are accurate renditions of
what Complainant meant, would efimi-
nate (or at least strongly dilute the ef-
fect of} the perceived inaccuracies in
that testimony, and because there is
no evidence that those interpretations
are not accurate renditions of what
Complainant meant, this forum has not
concluded that those perceived inac-
curacies impeach Complainant's credi-
bility at all. (At the same time,, however,
this forum has not based any substan-
tive findings on the testimony contain-
ing those perceived inaccuracies,
since its meaning has not been
established.)

Mr. Mansfield also appeared to be
a perfectly sincere witness. He testi-
fied that he was working ten feet away
from Complainant and Mr. Whitely
when Mr. Whitely discharged Com-
plainant, and that he overheard the
conversation in which that discharge
occured. However, Mr. Mansfield's
description of that conversation con-
tains elements of both the September
13 and the September 14 conversa-
fions between Mr. Whitely and Com-
plainant. While the conversation
described appears to be a blend of
hoth those conversations, Mr. Mans-
field’s testimony as to the time of day it
occurred matches only the timing of
the September 13 conversation. At the
same time however, there are
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clements of the conversaton Mr.
Mansfield described which did not oc-
cur untit the September 14 inter-
change. There is no evidence on the
record that Mr. Mansfield did not over-
hear those portions of the conversa-
tions of both September 13 and 14
which occurred in Respondent's shop,
Mr. Mansfield's main workplace as a
mechanic. This forum has concluded,
therefore, that the most likely explana-
tion for the apparent inconsistencies
between Mr. Mansfield's rendition of
the September 14 conversation and
other evidence as to that conversation
is that Mr. Mansfield has inadvertently
fused, in his memory, both the Sep-
tember 13 and 14 conversations which
he overheard in the shop into one con-
versation. Given the fact that Mr,

-Mansfield's memory of those conver-

sations was indefinite enough fo allow
this to happen, this forum could not
give great weight to his testimony on
those conversations. Nonetheless, his
testimony on the basic content of those
conversations did have some value to
the forum, because it matched Com-
plainant's testimony as to that content.
This comroboration was not crucial,
however, to the finding that Complain-
ant's direct testimony as to those con-
versations was accurate, because
there was no direct evidence that it
was not.

2. Respondent's Liabllity

Respondent contended, in effect,
that if Mr. Whitely discharged Com-
plainant because of Complainant's op-
position to a safety hazard, Mr. Whitely
took an action which Mr. Briggs, Re-
spondent's owner, operator, and presi-
dent, would not have taken and which
violated Respondents safety policy.




This appeared to go to an argument
(which was never articulated) that Re-
spondent should not be held fiable for
the acts of a supervisor which, as vio-
lations of Respondents policy, went
beyond the supervisor's authority. This
argument, whether it was made or not,
fails. By telling Mr. Whitely that termi-
nating Compiainant was one of his two
options, Mr. Briggs made clear to this
forum Mr. Whitely's authority to termi-
nate his supervisees (which Respon-
dent has not contested). It is well
estahlished that where a supervisor
has authority to terminate supervisees,
that supervisor's employer cannot es-
cape legal responsibility for a discrimi-
natory termination by the supervisor
merely by asserting that such discrimi-
natory action violated the employer's
procedures or policies. However, even
if that were not the case, Respondent's
apparent argument still would fai.
First, Mr. Briggs himself admitied that
safety "policy" which Mr. Whitely alleg-
edly may have contravened was not
Respondent's policy as much as Mr.
Briggs' personal predilection. The re-
cord does not reveal whether Mr.
Briggs had even conveyed this predi-
lection to Mr. Whitely. More impor-
tantly, the fact that Mr. Briggs himself
took (or failed to take) certain actions,
by itself, establishes Respondents di-
rect liabiily, through its owner, opera-
tor, and president, for the termination
of Complainant. About five days after
Complainants discharge, Mr. Briggs
leamed that there was a contention
that Complainant had been discharged
"over the" safely cage. If, as a matter
of personal policy, Mr. Briggs had the
deep-seated concem for employee
safety which he contended that he
had, he would have investigated

Complainant's termination at that point.
He did not, however, take even the

most obvious and simple investigatory
step of finding out from Mr. Whitely if a -
safety issue actually existed or not {i.e., -

if the tires Mr. Whitely has asked Com-

plainant fo inflate were big truck or -
crumimy tires). In fact, there is no evi-
dence that Mr. Briggs considered atall -

the possibility that a safety issue had

been involved in Complainants temmi-

nation, even after he was apprised of a
contention fo that effect. By this failure
to investigate or otherwise respond to
this contention {which proved true), Mr.
Briggs clearly assumed for Respon-
dent any responsibifity far Mr. Whitely's
termination of Complainant which theo-
retically could be viewed as not already
imputed to Respondent.

3. Damages

The Specific Charges do not spec-
ify the amount of, or any monetary fig-
ures conceming, the "lost wages" and
“other benefits" the Agency seeks as
damages in this matter. Despite the
Presiding Officers request that the
Agency supply such information, the
Agenicy has not  More importantly, the
evidence on the record relevant to cal-
culating Complainant's damages is
very indefinite, especially as {o the
amount of overime Complainant
would have eamed in Respondent's
employ had he not been discharged,
and as to Complainants actual eam-
ings since his discharge.

it is the-Agency's burden to prove
that Complainant incurred damages as
a result of Respondent's unlawfut ac-
tion, and to prove the amount of those
damages. Part of the damages sought
herein is the overlime compensation
described in the fast sentence of the

previous paragraph (i.e., the overtime
Complainant allegedly lost because of
Respondent's uniawful action). Except
for Complainants time cards for his
Séptember 1-14, 1983, wark, the only

-“avidence relevant to the calculation of
- overtime damages is Complainants
' testimony as to the overlime he eamed
. during his employment by Respon-
 dent. Complainant testified that he did
- usually work overime during that em-

ployment, but that he could not esti-
mate how much overtime he worked,
on the average, because it varied
"quite a bit" The September 1-14 time
cards cannot be viewed as any indica-
tion of how much overtime Complain-
ant was working in Respondent's
employ, as they include overtime infor-
mation for only one full week. The fo-
rum cannot presume that Complain-
ant's overtime that week was typica! of
the amount of overime he usually
worked in a week, given Complainant's
testimony, and this forum's finding, that
the amount of overtime he worked var-
ied quite a bit. In sum, although Com-
plainants testimony that he usualy
worked overtime each week is uncon-
froverted and has been found to be
fact, the forum has found no basis in
the recond for determining how much
overtime to include in its lost (i.e., back)
pay award. Any overime component
of that award therefore would be purely
speculative. For that reason, this fo-
rum has not included any overtime fig-
ure in its calculation of what
Complainant would have eamed in Re-
spondents employ had he not been
discharged on September 14, 1983.

it is Respondent's burden to elicit
evidence proving mitigation, if any, of
Complainant's back pay damages. A
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complainant's actual eamings during a
back pay accrual period are the most
cbvious type of such mitigation. Often,
a respondent can obtain information as
to such eamings only from the com-
plainant. Herein, Complainant's testi-
mony conceming mitigation consisted
of his very inexact estimates of the
time periods during which he eamed
income between September 15, 1983,
and the hearing and the number of
hours he worked each week during
those periods, as well as his statement
of his hourly straight time wage rates
during those periods. There is no evi-
dence or allegation that Respandent
attemptled to eficit any evidence on
mitigation by any means other than
questioning Complainant during hear-
ing, and there is no evidence or allega-
tion that Respondent had no cther way
to elicit that evidence. This forum has
no reason to conclude, therefore, that
at or before hearing Respondent could
not have, for example, asked Com-
plainant to state, or produce tax re-
cords concerning, his total income for
each year during the lost pay accruat
period.

Since it is uncontroverted that
Complainant did eam some income
between September 15, 1983, and the
date of hearing, and since there is evi-
dence on the record from which the fo-
rum can formulate an estimate of this
income, this forum has made such an
estimate and allowed it to mitigate
Complainant's back pay damages (i.e.,
offset the income the forum has found
Complainant would have made in Re-
spondent’s employ during this period).
However, in making that estimate, this
forum has resoived ambiguities or in-
definiteness in the evidence on point in




the manner least favorable to Respon-
dent (i.e., in the manner which miti-
gates to the least extent), since there is
no indication Respondent took reason-
able steps to meet its burden of prov-
ing damage mitigation. Accordingly,
the forum has used the minimum num-
ber of hours Complainant estimated he
worked in his vanous jobs since Sep-
tember 14, 1983, has included no
overtime in that estimate, and has im-
puled Complainant's self-employment
income to the latest year it could have
occurred.

ORDER
NOW, THEREFORE, as author-
zed by ORS  654.062(5)(b),

659.060(3), and 659.010(2), and in or-
der to eliminate the effects of the viola-
tion of law found herein, as well as to
protect the lawful interests of cthers
similarty  situated, Respondent is
hereby ordered to:

1) Deliver to the Hearings Unit of
the Portland office of the Bureau of La-
bor and Industries a certified check
payabie to the Bureau of Labor and In-
dustries in trust for Robin L. Wright in
the amount of EIGHTEEN THOU-
SAND ONE HUNDRED FORTY-
FOUR DOLLARS AND EIGHTY
CENTS ($18,144.80), plus interest
compounded and computed annually
at the annual rate of nine percent on
the accruing balance from the date of
accrual to the date upon which Re-
spondent complies with this paragraph,
{interest shall be deemed to begin ac-
cruing each January 1 on the principal
and interest which has already ac-
crued as of that date.) This award rep-
resents damages for wages
Complainant lost because of Respon-
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wolverine Avenue N.E., Salem, Ore-
. gon. The Bureau of Labor and Indus-
- tries (hereinafter the Agency) was
represented by Betty Smith, Assistant
© Attormey General. Employer Marion P.
" Nixon was present and represented
. himsef. Claimant Alton Lance Trel-
" stad, was present and testified. Also
- present and testifying as withesses
- were William Jefferson, owner of the
" West Salem "Dairy Queen” restaurant
" in Salem; and Del McKee, manager of

dents violation of law set out in the:
Conclusions of Law above, ;

2) Cease and desist from discrimi-
nating against any employee because
that employee has opposed a practice .
forbidden by ORS 654.001 to0 654.295,

“*"Coffee and More" restaurant in

In the Matter of " Albany.
MARION P. NIXON, Having considered the entire re-
dba Salem Restaurant and Store cord in this matter, |, Mary Roberts,

+  Commissioner of the Bureau of Labor
~ * and Industries, make the following Rul-
ings, Findings of Fact, Ullimate Find-
ings of Fact, Conclusions of Law,
Opinion, and Order.

RULINGS
At the hearing, the Agency moved

to amend the original Order of Deter-
mination to revise some of the dates

Equipment Company, Respondent.

Case Number 15-84
Final Order of the Commissioner
Mary Wendy Roberts
Issued March 19, 1986. [ B

S 9PSIS and doflar amounts in order to make
Respondent willully falled to pay | them consistent with the expected tes-
Claimants wages (including reimburs- | timony. Employer had no objection to

able mileage expenses) immediately
upon termination.  Respondent failed
to show that he was financially unable
to pay the wages at the time they ac-
crued, and thus was liable for civil pen-
alty wages. ORS 652.140; 652.150.

the motion and it was granted. This
Amended Order of Determination was
admitted and is substituted for the
original Order of Determination.

FINDINGS OF FACT -
PROCEDURAL

1) On June 12, 1984, Claimant Al-
ton Lance Trelstad filed a wage claim
with the Wage and Hour Division of the
Bureau of Labor and Industries alleg-
ing that Employer Marion P. Nixon,
dba Salem Restaurant and Store
Equipment Company, was his former
employer and that Employer had failed
to pay wages due to him.

The above-entitied matter came on
for contested case hearing before Di-
ana E. Godwin, designated as Presid-
ing Officer by Mary Roberts,
Commissioner of the Bureau of Labor
and Industries for the State of Oregon.
The hearing was held on October 8,
1985, in the Conference Room of the
Bureau of Labor and Industries, 3865
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2) Claimant assigned all wages
due him under his claim to the Com-
missioner of the Bureau of Labor and
Industries in trust for Claimant.

3) On October 19, 1984, the Ad-
ministrator of the Wage and Hour Divi-
sion issued an Order of Determination
which, as amended at the hearing,
found that Claimant had worked 221.5
hours, 20.5 of which were overtime
hours, and that Employer owed Claim-
ant $1456.29 in unpaid wages for
these hours and mileage, plus inferest
thereon at the legal rate per annum
from July 1, 1984, unti} paid. In addi-
tion, the Order of Determination as
amended found that Employer owed
Ciaimant $2364.84 in penalty wages
plus interest thereon at the legal rate
per annum from August 1, 1984, until
paid. This Order of Determination was
senved upon Ciaimant and Employer.

4) Thereafter, Employer filed with
the Wage and Hour Division a request
for a contested case hearing in this
matter, and an answer to the above-
mentioned Order of Determination de-
nying that he owed an wages or pen-
alty wages t{o Claimant because
Clairmant claimed wages for time which
he did not work. Employer also al-
leged as an "affermative defense” that
he would submit documents and pre-
sent festimony from customers and
former customers which would estab-
lish evidence contrary to Claimant's
ctaim for time he alleged was spent on
the repair of equipment. This docu-
ment was dated November 15, 1984,

5) The Bureau of Labor and Indus-
tries duly served Employer and Claim-
ant with the Amended First Notice of
Time and Place of Hearing.
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* FINDINGS OF FACT — THE MERITS
1) At alf times material herein Em-
ployer owned and operated a restau-
rant equipment re-sale and repair shop
in the Salem area. In this business
Employer employed one or more per-
sons in the State of Oregon.

2) Claimant was hired personally
by Employer and worked as an equip-
mant service and repairman and shop
supervisor from March 17, 1984,
through June 12, 1984. His job was to
repair used restaurant equipment that
came into the shop for resale. He was
also an "on-call" serviceman, and went
to the place of business to do repairs
on restaurant equipment.

3) Claimant had no experience in
restaurant equipment repair hefore
starting work with Employer. Claimant
informed Employer of this fact at the
time of his employment. On at least
one occasion when Claimant was sent
o a restaurant to repair a deep fat
fryer, Claimant was unable to do so
because he had no experience work-
ing on that type of equipment. He did,
therefore, advise the owner of the res-
taurant to call a particular repair shop
that could do the job

4) Employer did argue at the hear-
ing, however, that Claimants claim
should be reduced on the grounds that
Claimant had not adequately per-
formed his job. As grounds therefor
Employer referred to this inability by
Claimant to repair the deep fat fryer.
For the reason that Employer knew at
the time he hired Claimant that he
could not repair restaurant equipment,
his testimony in this regard was not
found to be credible.

5) Claimant, however, did h;
experience working on air conditioiy
and refrigeration equipment. Employ,
had no knowledge of how to repair res.
taurant equipment. g

6) Employer agreed to pay Cla
ant $10.00 an hour plus $.30 a mile fo
travel to "on-site” jobs. '

7) Claimants regular  workin
hours at the beginning of his employ
ment were 8:00 am. to 5:00 pm., g
though he sometimes worked overtime
when he was called out of his home in
the evening for an "on-site" job.

8) Employer and Claimant agreed
that Claimant would keep a noteboo
recond of his hours worked and miles
driven. Claimant did not have any
regular, scheduled time off for lunch
Claimant filed out the date and the "In'
and "Out” columns on time card tickets

at Employer's shop for each day |
worked, using the notebook entries for | -
the day o complete that ticket Here-
corded in his notebook only the time =
actually worked and did not include the -
time he spent at lunch. Ifthe shopwas ..
closed when Claimant retumed from = |
an "on-site” job, he filled out the time |
card ticket the following day, using his
to compete the ficket
Someone in Employers Office, other
than Claimant, calculated actual hours |

notebook

worked.

9) Employer kept no records of his

own reganding hours worked by Claim-
ant and he never questioned the hours
which Claimant tumed in on a daily ba-
sis. At the hearing, Employer did ar-
gue that Claimant's wages should be
offset on the grounds that Claimant
had been paid for more hours than he
worked during a period prior to the pe-
riod in dispute in this case. Employer,

" was salisfactory.
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owever, was never present at the on-
ite jobs where Claimant worked, and
estimony which he offered on the is-
ue of whether Claimant had worked
il hours claimed was not credible,

4 10)Claimant sometimes worked
more hours than he recorded on his
me ticket Claimant liked Employer

_ and wanted the business to succeed.

laimant also believed i Employer

“was successful, then he, Claimant,
- would be successful.

11) Employer agreed to pay Claim-
ant once a week. At the beginning this
in May, however,
Claimant was paid on a piecemeal ba-
sis in amounts of $10.00 and $20.00 at
a time. Several tmes the checks
which Employer issued to Claimant
could not be cashed because Em-
ployer was overdrawn at his bank
Claimant decreased the hours he
worked when Employer was not able
to pay his wages regularly.

12} Employer fired Claimant on
June 12, 1984, afer a disagreement
over Claimanf's work performance. At
the time he was terminated, Claimant
asked Employer to be paid for wages
then owed to him. Employer refused
to pay the wages and offered no expla-
nation for the refusal.

13)On Monday, April 30, 1984,
Claimant received his last full, regular
paycheck from Employer. It was for
hours worked for the period of Mon-
day, April 23, through Friday, April 27,
1984. Thereafter, Employer paid only
part of Claimant's wages due. These
partial wage payments were made on
an imegular basis.

14)Claimant worked two hours on
Saturday, April 28, 1984; 40 regular
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hours and 13 overtime hours during
the work week of Aprit 30th to May 5th;
40 reguiar hours and seven and a half
hours overtme during the work week
of May 7th to May 12th; 32.5 regular
hours during the work week of May
14th to May 19th; 29.5 regular hours
during the work week of May 21st to
May 26th; 32.5 regular hours during
the work week of May 29th to June
2nd; 23 regular hours during the work
week of June 5th to June 8th; and one
and a half hours on June 12th, the day
he was terminated. Thus, Claimant
worked a total of 201 regular hours
and 20.5 overtime hours from April 28
through June 12, 1984,

15)For the period of Aprl 28
through June 12, 1984, Employer
should have paid Claimant wages of
$2010 for regular hours worked (at
$10.00 an hour) and $307.50 for over-
time hours (at $15.00 an hour) for a to-
tal of $2317.50. To date, Employer
has actually paid Claimant only
$1474.13 in piecemeal amounts, leav-
ing an amount still due and owing for
wages of $843.37.

16)During this same period, from
April 28 through June 12, 1984, Claim-
ant drove 1308 miles in connection
with his work for Employer. At the
agreed upon $.30 a mile rate, Em-
ployer should have reimbursed Claim-
ant in the amount of $392.40 for this
mileage. To date, Employer has paid
Claimant nothing for this mileage, leav-
ing a total amount still due and owing
of $392.40,

17)On July 17, 1984, Employer
signed an "Acknowledgment of indebt-
edness of Wages" with the Wage and
Hour Division of the Agency, acknowl-
edging that he owed Claimant
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refused to do so and offered no expla-
nation. Employer signed an Acknowl-:
edgment of Indebtedness of Wages'
but failed to fully comply with the term
therein. Employer has shown no f-

~ $1450.10 for wages eamed between

April 30 and June 12, 1984. Employer
agreed {o pay this sum in one payment
on or hefore August 1, 1984. After
signing this document Employer made
payments to Claimant through the
Wage and Hour Division of $200.00 on
August 1st and $200.00 on August
23rd. This $400.00 is included in the
total amount of $1474.13 that Em-
ployer has paki to Claimant to date for
wages.

18)Employer did not plead or show
financial inability to pay the wages or
mileage reimbursement at the time
these sums accrued.

ULTIMATE FINDINGS OF FACT

1) Claimant worked as an equip-
ment service and repairman and shop
supervisor for Employer from March
17, 1984, through June 12, 1984. Em-
ployer agreed to pay Complainant a
regular wage of $10.00 an hour, plus
$30 a mie for transportation
expenses.

2) During the period April 28,
1984, through June 12, 1984, the date
upon which Claimant was terminated,
Claimant worked a total of 201 reguiar
hours and 20.5 overtime hours. Em-
ployer owed Claimant total wages of
$2,317.50 for these hours, and to date
has paid $1474.13, leaving an amount
sill due and owing for wages of
$843.37.

3) Employer owes Claimant reim-
bursement in the total amount of
$392.40 for 1308 miles driven in the
course of employment. None of this
amount-has been paid.

4} At the time of his termination,
Claimant requested that the Employer
pay the wages then owed. Employer

nancial inability fo pay the sums owed,

5) Employer willfully failed to pay
Claimant wages owed to him in the
amount of $843.37 and reimbursable
mileage expenses owed to him in the
amount of $392.40, and is liable for
penalty wages. They total $2172.60, a
sum computed by multiplying Claim-

ant's average daily wage at termination

of $72.42, which daily wage is calcu-

lated by dividing $2317.50, Claimants
fotal wages eamed between April 28
and June 12, 1984, by 32 days worked
during this period, and multiplying
$72.42 by 30 days, the maximum pe-
riod during which penally wages
accrue.
CONCLUSIONS OF LAW

1) At all imes material herein, Em-
ployer was an employer subject to the
provisions of ORS 652.110 to 652.220
and ORS 652.310 to 652.405.

2) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the persons and subject matter herein.

3) Prior to the contested case
hearing, Employer and Clairant were
advised in writing of the matters de-
scribed in ORS 183.413. Pursuant to
ORS 183.415, at the commencement
of the hearing the issues involved and
the matters to be proved were ex-
plained to Employer and' Claimant by
the Presiding Officer.

4) Employer's failure to pay Claim-
ant $1235.77 in eamed and unpaid
wages and reimbursable mieage
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snses immediately after Employer
inated Claimant constitutes a vio-
f of ORS 652.140.

) Employer willfuly failed to pay
mant $1235.66 in eamed and un-
 wages and reimbursable mileage
xpenses, and because Employer
iled to show financial inability to pay
ese wages and expenses at the time
ey accrued, Claimants wages con-
ued from the due date thereof at the
.me rate as his average dally wage
'$72.42 for 30 days, pursuant to

'ORS 652.150.

. 6) The Commissioner of the Bu-

reau of Labor and Industries has the
-authority to order Employer to pay
‘Claimant $1235.77 in eamed and un-
paid wages and reimbursable ex-
‘penses, and $217260 in penaly

wages, plus interest on both sums, un-
der the fact and circumstances of this
record.

OPINION

At the hearing, Employer did not

dispute that some back wages and

mileage were owed to Claimant, but
attempted to show that Claimant had
not worked some of the hours for
which he was claiming unpaid wages.
Employer had also alleged in his an-
swer that Claimant had not worked all
of the hours claimed.

Employer, however, was unable to
present any relizble evidence that
Claimant had not worked the hours
listed on his time cards for the period
from April 28 to June 12, 1984, the pe-
fiod at issue in this matter. Employer
and the manager of a restaurant where
Claimant had performed some work
testified vaguely to the effect that they
doubted that Claimant worked the
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hours claimed. This evidence was not
probative because Employer was
never present at the on-site repair jobs
where Claimant worked, and the res-
taurant manager's testimony was in-
conclusive and involved dates prior to
the period in dispute.

Employer had made timely pay-
ment o Claimant for all regular and
overtime wages for the hours which
Ciaimant worked prior to April 28th, but
sought to have some of those wages
used to reduce the amount still owing
fo Claimant. Employer's contention
that some hours worked and paid prior
to April 27th should be offset against
what is owed was rejected for several
reasons. Employer had agreed o the
system by which Claimant kept a re-
cord of his work hours. Employer
never questioned the hours that Claim-
ant had tumed in and had paid all
hours worked to and including April
27th. The time for Employer to have
disputed those howrs was before he
paid Claimant for them.

As to Employer's contention that
Claimant had not actually worked
some of the hours claimed after April
27th, again Employer chose to have
Claimant use the system whereby
Claimant kept track of his hours, Em-
ployer used this system right up until
the day he terminated Claimant and
did not questions any of the hours
turned in by Claimant untit after Claim-
ant filed his wage claim. Moreover,
Employer kept no reconds of his own of
Claimants hours worked, and there-
fore had no evidence beyond his own
vague testimony that Claimant had not
worked those hours. ORS 653.045 re-
quires an employer to keep records of
the actual hours worked each week by




each employee. Employer cannot use

" this system he established to circum-
vent his statutory responsibility to keep
record of the hours worked by an
employee.

As this forum held in In the Matter
of Jack Coke, 3 BOLI 238 (1983), ifan
employer disputes the number of
hours worked by a wage claimant, the
Employer must produce refiable and
credible evidence of the actual hours
worked. In Jack Coke also, this forum
cited the case of McGinnis v. Keen
189 Or 445, 221 P2d 907 (1950), in
which the Supreme Court held that an
employer has a duly to know the
amount of wages due to an employee
at the time of termination of said em-
ployee's employment, and that such
amounts become due and payable im-
mediately upon termination of employ-
ment. The holding in that case is
equally applicable here, and since Em-
ployer offered no credible testimony or
evidence of any kind fo show the num-
ber of hours Claimant worked, al-
though he had a fegal duty to know the
hours worked, Claimants statement
and record of the number of hours he
worked must be accepted.

Also at the hearing Employer at-
tempted to defend against the wage
claim on the grounds that Claimant
had not performed his job adequately,
ciing Claimant's inability to repair a
deep fat fiyer. That defense is without
merit. If an employer determines that
an employee is not performing a job
adequately, the employer may take
disciplinary action, or where appropri-
ate, terminate the empioyee. How-
ever, the employer cannot seek
redress by refusing payment after the

fact for hours actually worked b
employee.

Acknowledgment of Indebtedness a
knowledging that he owed Claima)
$1450.10 for wages eamed belwee
April 30th and June 12th of 1984, E
ployer then failed to make the full pa
ment agreed upon in the acknowled
ment, and this matter proceeded
contested case hearing. An Acknow

edgment of Indebtedness, if introduced:
into the record of the contested case
hearing, as this was, can be consid-";
ered as evidence that an employer:
owes wages to a claimant. !t is not,

hawever, determinative of the fact that
an employer owes wages orf how
much. Those issues are decided by

the forum based on all the evidence in

the record.

The Order of Determination as-
sessed penalty wages against the Em-
ployer. The evidence established that
Employer terminated Claimant, and
thereafter, refused to pay Claimant the
wages due to him. Employer was fi-
nanciafly able to pay Claimant As set

forth in the facts, Employer argued that -~
Claimant had not worked all the hours =
claimed, and in some cases, did not .
adequately perform his work. Despite @

these claims, and even Employer's be-

fief in the accuracy of these claims, his

failure to pay was willful, and Employer

is subject to the civil penalty as set

forth in ORS 662.150.

The figures for wages and penalty
wages owed by Employer and set out -

in the Order differ from the amounts
set out in either the Acknowledgment
of Indebtedness or the Amended Or-
der of Determination for several rea-
sons. The total number of hours
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mant worked, both regular and
verime hours, was set out in the
ded Order of Determination as
215, which is accurate. The
nded Order of Determination

iited 205 of those 221.5 hours as

vertime hours. That is also accurate.

- However, there appears to have been

- calcutation emor in determining the

actual wages due for these hours. It
“appears that the Agency multiplied al

91.5 hours by $10.00 an hour and
then additionally multiplied the 20.5

~ overtime hours {which were already in-

cluded in the 221.5 hours) by $15.00
and arrived at a figure of $2215.00 for
regular wages and $307.50 for over-
time wages for a total of $2622.50.
The figures should be $2010.00 for
regular hours (201 x $10fhour) and
$307.50. for overtime hours (20.5 x
$15/hour) for a total of $2317.50.

The Amended Order of Detemmina-
tion lists $1458.61 as having been paid
by Employer toward the wages owing.
However, based on exhibits in the re-
cord, the comect amount which Em-
ployer has paid toward the wages
owing is $1474.13, a difference of
$15.52. This $15.52 difference is ac-
counted for by an amount which is
listed in the exhibit which appears sim-
ply to have been overlooked by the
Agency.

The comect figure for total penalty
wages due ($2172.60) also varies from
the figure listed in the Amended Order
of Determination ($2364.84). The
Agency used its figure for total amount
of regular and overtime wages due for
the period of April 28th through June
12th, $2522.50, and divided it by 32,
the number of days worked during that
period, to amive at a daily wage of
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$78.83. This amount was then multi-
plied by 30 days, the maximum period
for accrual of penalty wages, to arrive
at the figure of $2364.84 (which, if the
multiplication had been done comectly,
would have been $2364.90.) Again,
however, the fotal wage figure of
$2522 .50 was incomect because the
overime hours had been added in
twice, as explained above. Taking the
comect figure of $2317.50 for total
wages due and dividing it by the 32
days worked results in an average
daily wage of $72.42. This amount is
then multiplied by 30 days to reach the
comect amount of penalty wages of
$2172.60

ORDER

NOW, THEREFORE, as author-
ized by ORS 652.332, the Employer is
hereby ordered to pay to the Bureau of
Labor and Industries, in trust for Claim-
ant ALTON L TRELSTAD, the
amount of $3408.37, which amount
represents $1235.77 in eamed and un-
paid wages and reimbursable mileage
expenses, and $2172.60 in penaity
wages; plus interest thereon at nine
percent per annum, for the petiod from
July 1, 1984, until paid on $1235.77,
and for the period from August 1,
1984, untl paid on $2172.60. This
payment must be delivered to the
Hearings Unit of the Bureau of Labor
and Industries, Room 309, 1400 SW.
Fifth Avenue, Portland, Oregon 97201.
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| - Inthe Matter of Employer did not present any :
FRED G. VANKEIRSBILCK, evidence. :
dba Van and Son Remodeling, Having fully considered the entire
Respondent. record in this matter, I, Mary Robert,

Case Number 18-84
Final Order of the Commissioner
Mary Wendy Roberts
tssued March 19, 1986.

SYNOPSIS

Respondent willfully failed io pay
Claimants wages immediately upon
termination. Respondent failed to show
that he was financially unable to pay
the wages at the time they accrued,
and thus was liable for civil penalty
wages. ORS 652,140, 652.150.

The above-entitlied contested case
came on regularly for hearing before
lLeslie Sorensen-Jolink, designated as
Presiding Officer by the Commissioner
of the Bureau of Labor and Industries
of the State of Cregon. The hearing
was conducted on July 24, 1985, in
Room 311 of the State Office building,
1400 SW. Fith Avenue, Portland,
Oregon. The Bureau of Labor and In-
dustries (hereinafter the Agency) was
represented by Renee Bryant Mason,
Assistant Attorney General of the De-
pariment of Justice of the State of Ore-
gon. Fred G. Vankeirsbilck, doing
business as Van and Son Remodeling
{hereinafter the Employer), did not ap-
pear at the hearing either in person or
through a representative. James Rob-
ert Billstine (hereinafter the Claimant)
was present throughout the hearing.
The Agency called the Claimant as its
one witness. Not having appeared, the

Commissioner of the Bureau of Labor

and Industries of the State of Oregon,
hereby make the following Findings of
Fact (Procedural and on the Merits),
Ultimate Findings of Fact, Conclusions
of Law, Opinion, and Order.

FINDINGS OF FACT —
PROCEDURAL

1) On January 5, 1984, the Claim-
ant filed with the Wage and Hour Divi-
sion of the Agency a wage claim which
alleged, in effect, that Fred G. and
George C. Vankeirsbilck, doing busi-
ness as Van and Son Remodeling,
were the Claimant's former employers
and that they had failed to pay wages
due to him.

2) Also on January 5, 1984, the
Ciaimant assigned all wages due him
from the Employer (or any other per-
sons legally responsibie for the pay-
ment of his wages) to the
Commissioner of the Agency in trust
for the Claimant.

3} On May 9, 1984, the Commis-
sioner of the Agency issued an Order
of Determinaton based upon the
Claimants above-cited wage claim.
The Order of Determination found that
the Employer (and George C.
Vankeirsbilck) owed the Claimant
$288.75 in unpaid wages for work he
had performed, and $1,560.00 in pen-
alty wages, plus interest on both of
those sums.

There is no evidence on the record
that this Order of Determination was
served on George C. Vankeirsbilck.

4) On or about June 25, 1984, the

'Employer requested a hearing on the

above-described Order of Determina-
tion. On or about July 9, 1984, the

Employer again requested a hearing
"on this Order and filed an answer to it

in this answer, the Employer stated

that

a) The Claimant had worked for
him and David Comstock, and Van

: ~and Son Remodeling was no longer in

business at that time.

b} The Employer and Mr. Com-
stock made a partial wage payment to
the Claimant of $150.00. They never
were able to pay the Claimant the re-
maining wages due him because they
did not finish the job on which the
Claimant worked, and were not paid
for it themselves.

c) The Employer and Mr. Com-
stock no longer work together.

Also in his answer, the Employer
agreed to pay the Claimant $288.75 if
some kind of payment plan could be
worked out

5) On March 11, 1985, this forum
transmitted to the Employer, the
Agency, and the Claimant a Notice of
Time and Place of Hearing in this mat-
ter. This notice was personally served
on the Employer on April 18, 1985,
There is no evidence on the record
that this Notice of Hearing was served
on George C. Vankeirsbilck.

6) This forum sent a document en-
tited “Information Relating to  Civil
Rights or Wage and Hour Contested
Case Hearngs" with the above-
mentioned Notice of Hearing. At the
commencement of the hearing, the
Claimant stated that he had received
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and read this document and had no
questions about it

7} Because neither the Employer
nor any representative of him ap-
peared at the hearing, it was con-
ducted as a default proceeding, as
provided in ORS 183.415(6).

FINDINGS OF FACT - THE MERITS

1} Durng times material herein,
the Employer did business as Van and
Son Remodeling, a home improve-
ment service, which employed one or
more persons in the State of Oregon.
George C. Vankeirshilck was also affif-
ated with Van and Son Remodeling in
some capacity during this period, but
there is no evidence on the record that
Van and Son Remodeling was a part-
nership or that Fred and George
Vankeirshilck owned and operated
Van and Son Remodeling as partners.

2) At some time during the Fall of
1983, the Employer hired the Claimant
o work as a carpenter. At this time,
the Employer gave the Claimant a
business card and represented to the
Claimant that he was Van and Son Re-
modeting. Because of this representa-
tion and the fact that the business card
was for Van and Son Remodeling, the
Claimant believed, and this forum
finds, that he was going to work for
Van and Son Remodeling.

3) The Claimant worked in Oregon
for the Employer from December 2,
1983, to Decernber 14, 1983. During
this period, the Claimant worked 7.5
hours during each of the nine work
days, or a total of 87.5 hours.

4) The Claimant and the Employer
had agreed that the Claimant's rate of
pay would be $8.50 per hour.
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' '5) Because the client for which the
Employer was daing the job on which
the Claimant was working became dis-
satisfied, the job ended, and the Claim-
ant's work for the Employer ceased.

6) The Claimant eamed total
wages of $438.75 for the work he per-
formed for the Employer. The Em-
ployer paid the Claimant $150.00 of
that amount and owed him the remain-
ing sum of $288.75 at the time the
Claimant’s employment ended.

7) The Claimant asked the Em-
ployer four or five times to pay the
wages the Employer owed him. In re-
sponse to each request, the Employer
told the claimant that he did not have
the money to pay the Claimant at the
time. The Employer never disputed
the amount of the wages he owed to
the Claimant,

8) The Empioyer has not ever paid
the claimant the $288.75 in wages he
owes him. During all tmes material
herein, the Employer has had an ad-
dress to which he could have sent
these wages, had he chosen to do so.

ULTIMATE FINDINGS OF FACT

1) From December 2, 1983,
through December 14, 1983, the Em-
ployer was a person who in the State
of Oregon directly engaged the per-
sonal services of one or more employ-
ees in the operation of Van and Son
Remodeling, his business.

2) From December 2, 1983,
trough December 14, 1983, the
Claimant was an individual who (other
than as a co-partner of the Employer
or as an independent contractor) ren-
dered personal services, wholly in the
State of Oregon, to the Employer in his
above-described  business. The

employer agreed to pay the Claimant
for these services at a fixed rate;
based upon the time the Claimant

spent performing them.

3) For the services he rendered in
his above-described employment be-:
tween December 2 and 14, 1983, the
Claimant eamed total gross wages of

$438.75.

The Employer has paid the Claim-

ant only $150.00 of those wages and
still owes the Claimant the remaining
$288.75.

4) The Employer discharged the
Claimant as of the conclusion of his
work on December 14, 1983, because

of the cessation of the job on which the
Claimant was working.

5) During all times material herein,
the Employer has been aware that he
owed the Claimant the above-cited

wages and aware of an address for the

Claimant to which these wages could
be sent. The Emplover willfully failed
to pay the Claimant $288.75 of the
wages the Employer owed the
Claimant,

6) The Employer has not shown = |
that he was financially unable to pay

the above-cited wages due the Claim-
ant at the time they accrued (or at any
{ater ime).

7) The Claimant's average daily
rate of pay during his employment for
the Employer was $48.75. (This
amount was calculated by dividing
$438.75, the total wages the Claimant
eamed during this employment, by
nine, the number of days the Claimant
worked during the same period.)

CONCLUSIONS OF LAW

1) Between December 2, 1983,
and December 14, 1983, inclusively,

the Employer herein.
sioner has not established jurisdiction
over George C. Vankeirsbilck.

the Employer was an employer, and
‘the Claimant was his employee, sub-
ject to the provisions of ORS 652.110
‘to 662200 and ORS 652.310 fo
652.405.

2) The Commissioner of the Bu-
u of Labor and Industries has juris-
ction over the subject matter and of
The Commis-

3) Before the commencement of

- the contested case hearing, this forum
complied with ORS 183.413 by inform-
" ing the Employer and the Claimant of

the matters described in ORS

-+ 183.413(2)(a) through (i).

4) When the Employer terminated

' the Claimant's employment effective

December 15, 1983, the Employer had
not paid the Claimant $288.75 of the
total gross wages the Claimant had
eamed in the Employer's employ.
These unpaid eamed wages became
due and payable immediately upon the
Claimant's termination.

5) Because the Employer willfully
falled to pay the above-cited eamed,
due, and payable wages to the Claim-
ant, and because the Employer has
not shown that he was financially un-
able to pay those wages at the time
they accrued, the wages of the Claim-
ant continued, as the penalty required
by ORS 652.150, at the average daily
rate of $48.75 from the due date
thereof for thirty days. These penatty
wages total $1462.50, a sum com-
puted by multiplying the Claimant's av-
erage daily rate of pay at tenmination
by thirty days, the maximum number of
days in the penalty accrual period.
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6) Under the facts and circum-
stances of this record, and according
to the law applicable to this matter, the
Commissioner of the Bureau of Labor
and Industries has the authority to and
must order the Employer io pay the
Claimant the above-cited eamed, un-
paid, due, and payable wages and the
above-cited sum in penalty wages,
plus interest on those wages and pen-
alty wages.

OPINION

Neither the Employer nor any rep-
resentative of him appeared at the
hearing of this matter. In fact, the Em-
ployer's requests for hearing and an-
swer to the Order of Determination are
the Employer's only contribution to the
record herein. This exhibit contains
nothing conceming the mernts of this
matter other than unswom and unsub-
stantiated assertions. Having offered
no evidence at all in support of those
assertions, which are the only de-
fenses to the Order of Determination
which the Employer has ralsed herein,
the Employer has defaulted in this
matter.

In a default situation, the task of this
forum is to determine if the Agency has
made a prima facie case on the record
that the Employer has violated the stat-
ite. ORS 183.415(6). In this matter,

- the evidence on the record shows that

the Employer owes eamed, unpaid,
due, and payable wages to the Claim-
ant, his former employee, in the
amount specified above, and that the
Employer has willfully failed to pay the
Claimant these wages. This evidence
is not only uncontroverted, but com-
plete, credible, and persuasive and the
best evidence available, given the Em-
ployer's failure to appear, and it clearly
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constitutes a prima facie case that the
Employer has violated ORS 652.140
and owes the Claimant penalty wages
pursuant to ORS 652.150.

ORDER

NOW, THEREFORE, as author-
ized by ORS 652.332, the Commis-
sioner of the Bureau of Labor and
Industries hereby orders Fred G.
Vankeirsbilck, doing business as Van
and Son Remodeling, to deliver to the
Hearings Unit of the Bureau of Labor
and Industries, Room 309, 1400 SW,
Fith Avenue, Portland, Oregon 97201,
a certified check payable to the Bureau
of Labor and industries in trust for
JAMES RCBERT BILLSTINE in the
amouit of ONE THOUSAND SEVEN
HUNDRED FIFTY-ONE DOLLARS
AND TWENTY-FIVE CENTS
($1751.25), (representing $288.75 In
eamed, unpaid, due, and payable
wages, and $1462.50 in penally
wages) plus interest at the rate of nine
per cent per year, for the period from
January 1, 1984, until paid on $288.75,
and for the period from February 1,
1984, until paid on $1462.50

in the Matter of
M3X Corporation, dba
KBOY RADIO STATION,
Respondent.

Case Number 04-84
Final Order of the Commissioner
Mary Wendy Roberts
Issued March 31, 1986.

SYNOPSIS
Respondent's  supervisor

surance benefits or invoked or utilized
the workers' compensation system.

The Commissioner also held that Re-
spondent did not violate ORS 659.415,
which requires employers to reinstate
injured workers when they are fully re-
leased for work, because Respondent
had discharged Complainant for cause

before she demanded reinstatement.
ORS 659410, 659415
B839-068-150(2)(a) and (3)(b).

The above-entitied contested case
came on regularly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Officer by the Commissioner
of the Bureau of Labor and industries
of the State of Oregon. The hearing
was conducted on Aprl 11 and 12,
1985, in Room 300 of the Jackson
County Courthouse in Medford, Ore-
gon. The Bureau of Labor and Indus-
ties (hereinafier the Agency) was

dis-:
charged Complainant for poor perform-
ance before the supervisor knew of
Complainant's on-the-job injury, and
therefore Respondent did not violate
ORS 659410, which prohibits termi-
nating a worker because the worker
applied for workers' compensation in-

presented by Michael Cannady, As-
tant Attomey of the Department of
tice of the State of Oregon. M3X
tion, doing business as KBOY
i’ Station (hereinafter Respon-
1), was represented by H. Scott
use, Attomey at Law. Suzi E
pangenberg-Krenzin (hereinafter
omplainant) was present throughout
e hearing.

_The Agency called Complainant as
s one witness. Respondent called as
esses Alan Schneider, Gerald
yford, Steve Pierce, Kitty Herzog,
nd Gordon Herzog, all employees of
- Respondent during Complainant's em-
soyment by Respondent, Barbara
‘umner, Senior Investigator for the Civil
lights Division of the Agency; Scott
Crites, Sales Manager for Respondent
- during most of Complainant's employ-
ment. Complainant, and Robert Esty,
president and owner of Respondent
corporation.

Having fully considered the entire
record in this matter, |, Mary Robents,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact - Procedural,
Findings of Fact ~ The Merits, Ultimate
Findings of Fact, Conclusions of Law,
Opinion, and Order.

FINDINGS OF FACT-
PROCEDURAL

‘ 1) On or about November 3, 1982,
1 Complainant filed a verified complaint
' with the Civil Rights Division of the

Agency alleging that Respondent had
discharged her from employment be-

. cause of her on-the-job injury, and had

failed to reinstate her to her former po-

' sition afler she had been released to

retum to work,
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2) Following the filing of the afore-
mentioned complaint, the Civil Righis
Division investigated its allegations
and, on or about October 20, 1983, de-
termined that substantial evidence ex-
isted to support them.

3) Thereafter, the Civil Rights Divi-
sion attempted to reach an informal
resolution of the complaint through
conference, conciliation, and persua-
sion, but was unsuccessful in these
efforts.

4) Thereafter, the Agency caused
to be prepared and duly served on Re-
spondent Specific Charges dated Oc-
tober 1, 1984, alleging that Respond-
ent had violated ORS 659.410 and
659.415 in connection with Complain-
ant's application for workers' compen-
saton benefis or invocation or
utilization f the workers' compensation
process.

5) The forum duly served on Re-
spondent and the Agency a notice of
the time and place of the heating of
this matter. Pursuant to a request by
the Agency and Respondent, the hear-
ing was postponed once. Thereafter,
pursuant to Respondent's request, the
convenement of the hearing was post-
poned again, for one day.

6) On or about March 11, 1985,
Respondent served its answer to the
Specific Charges upon the forum.

7) Before the commencement of
the hearing, Complainant received
from this forum a copy of "Information
Relating to Civil Rights or Wage and
Hour Contested Case Hearings” which
had been sent to her, and stated that
she had read it and had no questions
about it. Before the commencement
of the hearing, Respondent also
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ived from this forum a copy of "In- 3) From April 6, 1982, to Septem- Respondent did employ one other Septe:mber usually was a stropg ad-
fmt?:n Relgting to Civil Igi{;hts or ber 22, 1982, Respondent employed person as salesperson during Com-  vertising month for Bequndent in }.\sh-
Wage and Hour Contested Case Complainant, an individual, as a sales- slainants employment, but he or she land, Oregon, t.’ne: city which oomppsed
Hearings” which had been sent to it  person of radio advertising. Complain- . yas terminated soon after Complain-  most of Complainants sales territory.
At the commencement of the hearing, ant started this employment with no nt was hired.) During .the first part of Septemt?er,
Respondent waived the reading of it experience seling radio advertising During ali of Complainant's employ- Complainant's saIe:s perforrpanoe im-
for all purposes herein. Her duties included contacting pro-. ment at Respondent after June 19, proved. (Complainant believes that

8) At the convenement of the SPective and current customers fo sell 1982, Scott Crites was Respondent's she reached h;a;]weekly ﬂ%oais - glv:;'l
hearing, Respondent moved to amend  advertising time on Respondent's radio sales manager and Complainant's im- 5]9’0;":@995: gf u’:‘og :V t\gooai - k;'
its answer. The Agency did not oppose  Proadcasts; making and closing those mediate supervisor beeforers ::9 05;“ h ese rnsdent's wet;er
this motion, and the Presiding Officer Sales; and preparing orders, sales con- 7) Respondent gave each of its h};) M Cr?t';s om m:n o
granted &, making the amendment e e by e ) eber lespeople a sales goal for each to CE;O lI)air.la\nt ti1at her September
operative answer for all purposes Work required by Respondent These th, measured in the dollar volume 2 “OMPATET, ME' TET SSEETeT
herein. duties required Complainant‘ o spend' sales. During her first month of em- saies d“.'e P oodg bp Mr. E

Also at the convenement of the 2 great deal of her work time awa yment, Complainants goal was was doing a good job. Mr. Esty gave

hearing, Respondent asked that "for o™ Respondents ofice. 000, which was low compared to the herg’; Sa;"fe k":d Of;r;m‘;mgeme"tbs
the loss of her automobile through re- 4) During Complainants employ-- goals assigned to Respondent's more o mplainants gred t; l;ieme sa
possession,” be deleted from the Spe- ment, Respondent compensated her.. xperienced sales people. During Periormance ;;:dpea oS oonug:.
cific Charges. The Agency agreed fo $1000 per month in salary and $100 ach month of Complainanl'g employ- ing into the l;e :vee in September
withdraw this tanguage, so the forum Per month as a gasoline allowance. . nt, her sales goal was increased 1982 (September 13-17).
deleted it from the Specific Charges. When Respondent hired Compiainant, - 000, untit it reached $5000 by July 11) Around 3 p.m. on September
9) After hearing, at Respondent's Respondent informed her that sha. 82. 16, 1982, Complainant sfipped and fel,
motion. the forum re:open ed the record WOUld'bFT' compepsated on a stralght'_ ' 8) Complainant did not reach any ~Spraining her back, while on her way to
to adnit as an exhibit the transcript of  COMMISSION basis as soon as she. of her sales goals untl July 1982, callonacustomer. .
the April 29, 1985, hearing of Oregon JEmonstrated that she could make the: vhen she exceeded her goal by $100  Complainant testified that she does
Workers' Compensation Board Case S27'¢ @mount of money in commis- 10 $200. ot know if she told Respondent of her
Number B44973. Thereafter, at the SionS asshewas making in salary. - '9) In August 1982, Complainant injury on September 16 by phone or
Agency's request and with Respon-  5) In Respondents employ, Com- reached 45 percent of her sales goal of ot she may have. She testified that
dent's agreement, the forum admitted plainants basic work hours were from $6000, a performance which Com- she thinks but is not positive thr—.'\t _she
as an exhibit the Opinion and Order of 8 am to 5 pm, Monday through. plainant termed failing “fairly short" of went t?ack to the office aﬂgr her injury.
Referee S. Brown in the same case.  Friday. _ er August goal. During the same She d’:;t‘gt call ‘:nmm?i Clle“; ;:le was
- 6) During Complainants empioy-: month, Respondent's other salespeo- €N U see at the time of the acc-
FINDINGS QF FACT THE MERITS ment, Respondent also employed Ga- ple. reached 83 to 89 percent of their dent, and she doesnt recall if she
1) Atall times material herein, Re- : : ; ; called on any other client on Septern-
spondent was an Oregon corporation len Finley, Gerald Hayford, Steve: res_peclwe goals. ber 16 after th ident.
doing business in Medford, Oregon, as | 'coe: and Alan Schneider and adver: Frequenlly during August 1gg2 "o '>arerieaccient
KBOY Radio Staion. In that broag- USnd salespeople.  Messrs. Finle mplainant spoke with Mr. Crites  Mr. Crites testified, and in the ab-
casting business, Respondent em- Hayford, and Pierce each had worked nceming the decline in her sales that  Sence of any evidence to the contrary
ployed six or more persons in the state for Respondent about one year before. th; she was somewhat concemed  this forum ﬁf'ds' that on September 1.6'
of Oregon during all imes material, Complainant stated, and each of them t her sales performance. Mr. 1982, he did not know of Complain-
2 During al times material herein, 0 Ked @ 8 salesperson for Respan. rtes advised her to continue trying to  ants on-the-job injury.
) During a . dent throughout Complainants em-. espondent’s current promotion. 12)Complainant came to work as

Robert Esly was the owner and pres-  pioyment. Mr. Schneider worked in th : -
) LN _ ; usual on Friday, September 17, 1982,
dent of Respondent corporation. capacily starting in September 198 G)Compiai;‘ggss 5:':: Q‘;ﬁwfgf Y, Sep

before Complainants termination..
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Complainant testified that Respon-
dent held a sales meeting each week-
day moming at 8 am., and that she is
sure she came to the sales meeting on
September 17, per her usual routine.
Mr. Crites testified that Respondent
nomally had a sales meeting each
Monday moming, not daily. He also
testified that the sales staff had very in-
format encounters during the first hour
of each day, by virtue of the proximity
of their work areas.

It is not clear whether Complainant
worked all day on September 17,
1982, but her injury was starting to hurt
by the end of whatever period she did
work that day.

13)Complainant did see Mr. Crites
in the office on September 17, 1982,
She initially testified that she told Mr.
Crites that day that she had hurt her-
self while calling on a customer. Com-
plainant further testified that Mr. Crites
told her to go see Gordon Herzog, Re-
spondent's Business Manager, but that
she does not recall if Mr. Crites
seemed angry or at all concemed.
Complainant testified that she does not
recall if she told Mr. Herzog, when she
went to him, that Mr. Crites had sent
her.

Later, Compilainant testified that
she "thinks" Mr. Crites knew of her in-
jury before (a sales meeting on) Sep-
ternber 20, 1982.

Mr. Crites testified that on Septem-
ber 17, 1982, Complainant did not tell
him she had hurt herself and that he
did not tell her to go see Mr. Herzog.
Mr. Crtes further testified that Com-
piainant did not say anything about a
workers' compensation claim or injury
on September 17; that Mr. Herzog did
not takk with him about Complainant's

workers' compensation claim or injury
on September 17; that Complainan

did not complain to him of pain on Sep-
tember 17; and that he did not nofice

anything unusual about her appear.

ance that day. (Mr. Herzog corrobo- -
rated that he said nothing to Mr. Crites -
or anyone else of Complainant's injury -
on September 17, because Complain- .|

ant led him to believe that it was very
rminor when she reported it to him. He
stated that Complainant did not indi-
cate to him that Mr. Crites had sent her

or that she had spoken to Mr. Crites. |
Mr. Herzog also stated that he was the

only one at Respondent whom Com-
plainant spoke to on September 17
about her injury.)

Because of this forum's conclu-
stons in Findings of Fact 51 and 52 be-
low as to the credibility of Complainant
and Mr. Crites (and in light of Com-
plainants apparent admission above,
that she is not certain she told Mr.
Crites of her injury on September 17,
1982; Mr. Crites's emphatic testimony
that Complainant did not, and Mr. Her-
Zog's testimony comoborating the latter
assertion), this forum has concluded
that Complainant did not inform Mr.
Crites, and he did not know, of her in-
jury (or any potential workers' compen-
sation claim for it} on September 17,
1982.

14) Complainant did report her in-
jury to Mr. Herzog on September 17,
1982. She told him that she had hurt
herself on her way to cali on a cus-
tomer and that she wanted to see a
doctor, She did not ask Mr. Herzog
for a workers' compensation claim fo-
rum or indicate that she wanted to file
such a claim at that time. However,
Complainant did say something to the

effect that she supposed that seeing a
doctor would involve filing out forms.
she and Mr. Herzog then, in essence,
discussed whether a workers' com-
pensation claim should be filed at the
me. Mr. Herzog told Complainant that
such a ctaim is not filed until the injured
worker sees a doctor. He asked Com-
plainant how serious her injury was,
and if her discomfort was such that she
could not work. Complainant told him

 that she did not know how serious her

njury was, but she did not think she

* was hurt badly; that her discomfort was
 not too bad, but it could get worse; and
" that she could work. Complainant
. asked Mr. Herzog what she should do.

Mr. Herzog suggesied that she wait
and rest and, if her discomfort wors-
ened, see a doctor. Since Complain-

. ant's discomfort was not then disabling

her from work, Mr. Herzog recom-
mended that she wait in order fo avoid
the "careless” use of Respondents
workers' compensation  insurance.
Complainant testified that Mr. Herzog
asked her to wait before filing a claim
also because Respondent's workers'
compensation insurance rates woulkd

Jincrease if she filed a claim. Mr. Her-

zog testified that he did not.express
any concem over those rates rising.
Mr. Herzog has not been im-
peached. He is not curently em-
ployed by Respondent (although his
wife is). This forum's assessment of
Mr. Herzog's credibilty has been en-
hanced by his demoenstration of forth-
rightness in making at least one
admission against interest in his test-
mony conceming this conversation.
Accordingly, this forum finds Mr. Her-
zog credible. Given that finding, this
forum's assessment of Complainant's
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credibility (see Finding of Fact 52 be-
low), and Complainant's lack of precise
memory conceming related discus-
sions which took place about the same
time as this conversation, this forum
considers Mr. Herzog's above-cited
assertions more accurate than those of
Complainant.  Therefore, this forum
finds that in Mr. Herzog's Seplember
17 conversation with Complainant, his
discussion specifically conceming
workers' compensation insurance was
limited to what is recounted above: Mr.
Herzog suggested that she wait and
rest and, if her discomfort worsened,
see a doctor; since Complainant's dis-
comfort was not then disabling her
from work, Mr. Herzog recommended
that she wait in order to avoid the
"careless” use of Respondents work-
ers' compensation insurance.

At no time did Mr. Herzog refuse to
allow Complainant to file a workers'
compensation claim or to give her a
form to do s0. Respondent has never
advised Mr. Herzeg of any concem
about workers' compensation claims

15) Complainant'’s pain increased
considerably during September 18 to
19, 1982. Complainant had no contact
with any of Respondent's employees
during that weekend.

16) Complainant offered the foliow-
ing testimony conceming Monday,
September 20, 1982 (which this forum
recites without at the same time finding
it to be fact):

a) Complainant worked on Sep-
tember 20, 1982. She believes that
she came fo the office to attend the 8
am. sales meeting, and it was post-
poned untit 4 p.m. that day.
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" b} Complainant remained at the
office between 8 am. and 9:30 am.
During that time, she told Mr. Herzog
that her mjury had worsened and that
she was going to see a doctor con-
ceming it Complainant believes that
she filled out "some forms” when she
talked to Mr. Herzog, and that she was
given "something"” {o take to the doctor.
She does not believe that anyone else
was present when she talked with Mr.
Herzog.

c) Also on September 20, 1982,
Compiainant told Mr. Crites that her in-
jury was "bad," and she may have
mentioned it to other of Respondent's
employees. Complainant believes that
when she was in for the sales meeting,
she talked with Mr. Crites about filing a
workers' compensation claim, because
she had fo talk to Mr. Herzog about it.
(Since Mr. Crites was her boss, Com-
plainant "would talk fo him and tefl him
what was geoing on before doing
anything.")

d) After leaving the office at about
9:30 am. on September 20, 1982,
Complainant may have made some
sales calls in Medford. She retumed to
the office fo attend the 4 p.m. sales
meeting. Complainant does not recall
seeing or talking with anyone from Re-
spondent between leaving the office
that moming and retum for the sales
meeting that atemoon.

17)Mr. Herzog testified that Com-
plainant did not come to him on Sep-
tember 20. (In fact, he remembers no
face-to-face discussion with Complain-
ant after September 17, 1982, and he
doesnt believe he even saw Com-
plainant on September 20.) Mr. Her-
zoqg testified (and wrote in a letter to the
Agency) that he got a message, (he

believes) on September 20, that Com-

plainant was not coming to work and
was going to the doctor, and that this
caused him to fill out Respondent's
portion of a workers' compensation
claim form for Complainant’s injury.

18)Mr. Crites testified that the Sep-

tember 20, 1982, sales meeling was. .

held at 8 a.m. as usual, and that Com-

plainant was not present. He testified
that he did not see Complainant or
have any contact with her on Septem- -

ber 20, 1982.

19) An exhibit consists of Com-
plainants daily call sheets for Augus
and September 1982,
sheet is a form Respondents sales-

people were required to complete each
day as a record of their work activity -
during that day. It helped Respondent

monitor its salespersons' work per-

fomance.) The exhibit does not in-

clude any call sheet for Septernber 20

1982. In light of this forum's assess- |
ment of Complainants credibilty in
Finding of Fact 52 below, this foum .
cannot view Complainants testimony
that she might have misplaced call .
sheets after her termination from Re- -

spondents employ as any indication

that a call sheet for September 20,

1982, ever existed.

20)in an (amended) Determination -
Order issued December 7, 1982, the
Workers' Compensation Department
of the State of Oregon found, in effect, .
that Complainant was totally disabled

from work on September 20, 1982.

21)Complainant offered the follow-

ing testimony conceming a sales
meeting on September 20, which this
forum recites without at the same time
finding it to be fact: All of Respondent's

salespeople, and possibly Mr. Esty, -

(A dally call

ere present at a 4 p.m. sales meeting

“on September 20, 1982. As usual, Mr.

Crites conducted the meeting and

gave Respondents salespeople a
‘preakdown of advertising which had

peen sold since the last meeting.

Complainant is certain that Mr. Crites
directed some comments to her per-

sonally, because he did this to every-
one. She is also sure that Mr. Crites
discussed her sales record to date. In

addition, Mr. Crites discussed the daily

call sheets, which were a problem as
far as Respondent was concermned, be-
cause Respondent's salespeople were
not uming them in promptly. Mr.
Crites did not direct any comments
about the call sheets specifically to
Complainant, he made general com-
ments about them to all the salespeo-
ple. Mr. Crites told the salespeople
that if they all did not start taking care
of the paperwork, their jobs would be in
jeopardy. Mr. Crites had made that
type of statement at other sales meet-
ings; in fact, he brought up the problem
of daily call sheets more often than not.
Howaever, this time Mr. Crites seemed
to be a bit more concemed and upset
about it than usual.  Although Mr.
Crites said that he wanted the sales
people all to do the required paper-
work, he also mentioned sornething to
the effect that good sales people al-
ways seem to have a problem with
paperwark.

At no time before, during, or after
this meeting, according to Complain-
ant, did Mr. Crites single out Complain-
ant, and Complainant testified that he
did not come to Complainant and dis-
cuss the call sheets with her after the
meeting.
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22)Mr. Crites testified that he does
not recall saying generzlly at a sales
meeting something fo the effect that
the call sheets had better be done,
shape up or ship out. He also testified
that he does not specifically recall say-
ing generally at a sales meeting some-
thing to the effect that the best sales
persons usually are the ones who
have the most trouble getting their pa-
perwork done. He testified that in fact
he believes that the best radio sales-
people are those who are most crgan-
ized, an attribute which he helieves is
manifested by completing paperwork
as required.

23)Complainant testified that she
experienced pain during the Septem-
ber 20, 1982, sales meeting, which she
said lasted 45 o 60 minutes, but that
she does not recall if she said anything
about it to anyone at the meeting.
Complainant testified that she does not
remember specifically teling either Mr.
Crites or Mr. Esty of her injury at this
meeting. VWhen asked at hearing if her
injury was evident or obvious at the
meeting, Complainant testified that she
is sure her posture was changed, that
she probably locked like she was in
pain, and that she was keeping her
am fairly close to her side and being
careful about how she walked and sat.
Complainant also testified that people
may have asked how she was doing.

Complainant testified that she did a
little work at the office for 10 to 15 min-
utes after the sales meeting.

28)Complainant testified that on
September 20, 1982, she felt her fu-
fure at Respondent was very secure,
She stated that she felt very good
about her recent sales and was look-
ing forward to working on a straight
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commission basis. Compiainant testi-
fied that she felt that, considering her
lack of experience and training in radio
sales, she did very weli, relative fo Re-
spondents other sales people, in
meeting her monthly sales goais dur-
ing her employment by Respondent.

25)In light of this forum's assess-
ment of the credibility of Complainant
and Mr. Crites in Findings of Fact 52
and 51 below and of Mr. Herzog in
Finding of Fact 14 above, and given
the above-found absence of a Sep-
tember 20 call sheet for Complainant
and the above-cited Workers' Com-
pensation Department finding that
Complainant was disabled on Septem-
ber 20, this forum finds Complainant's
abovecited festimony conceming
September 20 not credible, and further
finds that Complainant did not work on
September 20, 1982; that Mr. Crites's
testimony recited in Findings of Fact 18
and 22 above did not ocour on Sep-
tember 20, 1982, if it occurred at all.

28)Complainant twice testified that
she first went to see a doctor (Mary E!-
len Dowiing) conceming her injury on
September 20, 1982, after the sales
meeting and very close to 6 pm
Complainant testified that she believed
she made an appointment for this visit
early on September 20 or possibly on
the night of September 19. She also
testified that she believed that she told
Mr. Crites and Mr. Herzog about her
appointment before the sales meeting
on September 20. Compiainant testi-
fied that Mr. Dowling referred her to Dr.
John G. Maurer.

Complainant first testified that she
believed (but was not positive) that she
first saw Dr. Maurer on the moming of
Tuesday, September 21, 1982, and
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that at that ime, Dr. Maurer gave hera
siing to wear to prevent aggravation of
her injury. However, Complainant con-
tinued on to testify that on September
20, 1982, Dr. Dowling referred her to
Valdemar Swanson of Ashland FPhysi-
cal Therapy before sending her to Dr.
Maurer, and that Mr. Swanson gave
her the sling. Complainant testified
that she saw Mr. Swansocn either after
she saw Dr. Dowling "that night" {(Sep-
tember 21") or the "very next morming”
(September 22"). Thereafter Com-
plainant testified that she does not
know if she saw Mr. Swanscn on Sep-
tember 20 or 21.

Finally, Complainant testified that
she saw Dr. Dowling at lunch time on
September 20, 1982, and that Dr.
Dowiing told her nat o retum to work
on September 20. (Complainant testi-
fied that she did retumn anyway.) Com-
plainant also then testified that Dr.
Dowiing referred her to. Mr. Swanson,
whom she saw after the sales meeting
and after work on Seplember 20,
1982.

Because it was Complainant’s final
testimony on this point and it is not
controverted, and in fight of this forum's
assessment of Complainant’s credibil-
ity in Finding of Fact 52 below, this fo-
rum finds the previous paragraph
{excluding the sentence in parenthe-
ses) to be fact However, this forum

has also inciuded in this Finding of

Fact the recitation of the testimony
which precedes that paragraph in or-

der to #lustrate Complainants confu- -

sion andfor lapse of memory,
conceming the sequence of events
material herein.

27)According to Complainant, on
Tuesday, September 21, 1982, she

called Respondent and told Mr. Crites,
he believes, that because her back
as still hurting and her doctor had
‘recommended that she stay home in
“bed, she would not be in to work that
“day. Complainant does not recall Mr.
“Crites's response. Complainant did
" not perform any work for Respondent
n September 21, 1982.

Mr. Crites testified that, having re-
ceived a message for Complainant
which Mr. Crites left with Respondent's
receptionist, Complainant called Re-
spondent on September 21, 1882, but
did not make contact with Mr. Crites.
Mr. Crites testified that he had no con-
tact whatsoever with Complainant on
September 21. Furthermore, he testi-
fied he received no doctor's note taking
Complainant off work, he was not able

% to telephone Compiainant (as she had
" no home telephone), and he was not

. advised on September 21 that Com-
piainant had talked with Mr. Herzog
about filing a workers' compensation
claim. Mr. Crites testified that on Sep-
tember 21 he had no idea where Com-
plainant was and was frustrated at not
being able to reach her.

Given this forum's assessment of
the credibility of Complainant and Mr.
Crites {see Findings of Fact 52 and 51
below), and the indefinite nature of
Complainant's testimony conceming
September 21, this forum finds Com-
plainant's testimony conceming that
day not credible and Mr. Crites's testi-
maony conceming that day to be fact

28)On Wednesday, September 22,
1982, Complainant did not work
When she contacted Respondent that
day, she received a message from Mr.
Crites insisting that she come fto the of-
fice as soon as possible  When
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Complainant amived, she had her arm
in a sling, and Mr. Crites asked her
what happened. According to Mr.
Crites, Complainant mentioned some-
thing about falling down and getting
hurt  Mr. Crites handed her her final
paycheck and told her that she was
fired, effective immediately.

Complainant teslified that when
she asked Mr. Crites why she was be-
ing fired, he told her that she had not
been doing the required paperwork
correctly. Complainant testified that
Mr. Crites did not give her any other
reason.

Mr. Crites testified that he told
Complainant she was being dis-
charged because of her inabilty to
work with Respondent's system, that
she was basically a disruptive force,
and did not follow directions as well as
she should. Mr. Crites said that in that
explanation, he focused on Respon-
dent's "overall” system, which included
paperwork. Mr. Crites testified that he
falked with Complainant about fiteen
minutes, and Complainant objected to
her termination, but did not suggest
that he was firing her because of her
injury.

In light of this forum’s assessment
of the credibility of Complainant and
Mr. Crites (see Findings of Fact 52 and
51 below), this forum finds Mr. Crites's
testimony recited in this Finding of Fact
to be fact.

28) Mr. Crites testified that two to
three weeks before he tenminated
Complainant, he had determined that
she was "not going to be productive or
a cohesive unit of (Respondents)
team." However, he also testified he
did not make his decision to terminate
Complainant suddenly. Mr. Crites
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testified that because he wanted to
take ninety days (from the start of his
employment at Respondent on June
19, 1982) to evaluate the performance
of each salesperson, and because he
wanted any fermination to coincide as
closely as possible with a payday, he
elected to confinue his evaluation of
Complainant and not put into effect any
termination of her before September
20, 1982. (To minimize paperwork,
Respondent and Mr. Crites generally
tried to time discharges to coincide as
closely as possible with paydays,
which for Respondent fell on the fifth
and the twentieth of each month.} Mr.
Crites testified that when he was seri-
ous enough about his inclination to dis-
charge Complainant, and by no later
than the beginning of September 20,
1982, he discussed jt with Mr. Esty,
with whom he had been discussing
problems with Complainant's job per-
formance for some time. Mr. Esly's
management style was to support the
decisions of Respondent's department
heads, of which Mr. Crites was one,
and Mr. Esty approved Complainant's
termination, When he made this ap-
proval, Mr. Esly had no personal
knowledge of an on-the-job injury to, or
workers' compensation claim filing by,
Complainant. Mr. Crites teslified that,
having obtained Mr. Esty's approval,
he had decided, by no later than the
beginning of September 20, 1982, fo
discharge Complainant as early as
possible that day.

In light of comoborative testimony
from Mr. Esty and Complainants co-
workers conceming problems in com-
plainant's work performance (cited in
Findings of Fact 40 through 43 befowy),
Mr. Esty's comoboration that Mr. Crites

had discussed these problems on

ongoing basis before Mr. Crites sought

his actual approval for her dischary
this forum's assessment of Mr. Crite
credibility in Finding of Fact 51 bel

and this forum's finding in the next
Finding of Fact that Mr. Crites pra.

pared most of Compiainant's final pa

roll report form on September 20, this
forum adopts Mr. Crites's testimony
cited above in this Finding as fact Ac:
cordingly, this forum concludes that ag

of September 20, 1882, Mr. Crites in-
tended to fire Complainant as early as
possible on September 20, 1982. :

30) During times material herein;
Respondent used a payroll report form
to provide its business manager with
the information he needed to formulate

employee paychecks. Mr. Crites test-

fied that, on September 20, in order to
obtain a final paycheck for Complain-
art, he filled out a payroll report form
conceming Complainanfs  imminent
termination, supplying all requested in-
formation except the date of termina-
tion and the date the final check would
be required. (Mr. Crites testified that it
was his practice to sign and date this
form when he wrote the reason for a
termination and not to write in the ter-

mination date or submit the forum to - = |
Respondent's business manager untf |-
the termination had actually occurred.) |

On that report, Mr. Crites listed the rea-
son for compiainanfs termination as
"her inability to follow instructions and
her inability to work under our system
here at KBOY." Mr. Crites could not
expiain to the forum why his signature
and date of that signature ("9/20/82")
were written in a different color of ink
than the rest of the report form, includ-
ing those portions Mr. Crites alleged he

rmation.
r. Crites testified that he kept this
oll report form until September 22,

1982, when he could supply the termi-

tion date. Mr. Herzog corroborated
o latter assertion, in effect, by testify-
that he got the payroll report form
Complainants termination on the
ing of September 22, 1982. Re-
ndent's department heads custom-
did not submit this form to Mr.

anly
‘Herzog until they were ready for the
paycheck to which it pertained to be is-

ued. Consequently, it was not un-
usual for Mr. Herzog to get this report

‘wo days after Mr. Crites had signed it
‘(However, in a letter he wrote to the

Agency, Mr. Herzog states that he re-

‘ceived an "employee termination re-

port' for Complainant from Mr. Crites

‘on September 20. The document he

enclosed in reference to that statement
is the payrol report form for Complain-
ant's final check. This forum does not
find this discrepancy material, as it is
logical and therefore certainly possible,
as well as consistent with all the testi-
mony of Messrs. Herzog and Crites on
point (see this Finding and Finding of
Fact 33 below), that Mr. Herzog re-
ceived this form on both September 20
and September 22, i.e., that Mr. Crites
gave Mr. Herzog the almost completed
form on September 20 so that Mr. Her-
zog could cut Complainants final pay-
check, Mr. Herzog cut the check and
retum the form to Mr. Crites for com-
pletion when he terminated Complain-
ant, and Mr. Crites returned the form to
Mr. Herzog on September 22 after he
terminated Complainant. See Finding
of Fact 51 below.)
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Given this forum's assessment of
Mr. Crites’s credibifity in Finding of Fact
51 below, and in light of the other Find-
ings herein, this forum finds Mr.
Crites's assertions in this Finding of
Fact to be fact.

31)Kitty Herzog, Respondents
copywriter-production  director during
all imes material herein, testified that
rumors of Complainants impending
termination were sweeping through
Respondents office before she was
terminated. Mr. Crites and sales sec-
retary C. Camuthers told Ms. Herzog,
apparently on September 21, 1982,
that Complainant was going to be ter-
minated as soon as she came to work.

32)Mr. Crites did not discharge
Complainant until September 22, be-
cause he was not able to contact Com-
plainant on September 20 or 21.

33)Compiainant's final paycheck is
dated September 21, 1982. Normally,
if Mr. Crites couid not terminate a per-
son on a payday, he had Mr. Herzog
cut the final paycheck while he was in
the process of terminating the person.
However, when Mr. Crites was unable
to terminate Complainant on Septem-
ber 20, he assumed she would be
coming in to work on September 21.
Accordingly, since he ad already filled
out a payroll report form, he had Mr.
Herzog cut Complainant's final pay-
check showing pay through Septem-
ber 21. Wwhen he was unable to
terminate her on September 21, in of-
der to avoid having to cut another
check for September 22 pay, he left
messages with Respondents recep-
tion to have Complainant come in first
thing on September 22

34)Mr. Herzog testified that before
he was told to make out Complainants
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" ‘finat ‘paycheck, he had not told Mr.
Crites or Mr. Esty that Complainant
had suffered an on-thejob injury.
Since there is no evidence to the con-
trary, and since Mr. Herzog's wife testi-
fied that he had not even told her of
Complainant's injury at that time, this
forum finds this assertion to be fact.

35)Mr. Crites testified that his deci-
sion fo terminate Complainant was not
based at all on Complainant's having
incured a workers' compensation
injury.

36)Dr. Dowling had also referred
Complainant to Dr. Maurer, a special-
ist. Dr. Maurer had Complainant re-
frain from working from the time he first
saw her until October 20, 1982, when
he released her to retum to work with-
out restriction as of the same date.

On October 20 or 21, Complainant
contacted Respondent, told Mr. Crites
that she was rejeased to retum to work
and asked to be reinstated to her for-
mer job. Mr. Crites declined to rein-
state Complainant, stating that
Respondent had no positions available
for her. Mr. Crites also told Complain-
ant that her termination had nothing to
do with her injury. This was Complain-
ant's first contact with Mr. Crites since
September 22, 1982, and it was their
only contact conceming reinstatement
of Complainant.

A7)According to Mr. Criles's testi-
mony, there was no position with Re-
spondent available for Complainant
when Complainant asked to be
reinstated,

38)On October 20, 1982, Mr.
Crites terminated salesperson Galen
Finley for poor sales performance.

During September 1982, Mr. Fin-
ley's sales goal had been $8250.00,
and his sales had totaled $5302.00;
Despite this poor September perform-
ance, Mr. Crites had not fired Mr. Fin-
ley when he discharged Complainant,
mainly because he did not have suffi-
cient staff to cover both of their account
lists at once. Because Mr. Finley had

worked longer for Respondent, and -
had a much larger account list than
Complainant, and because Complain- *
ant's attitude (see the next Finding of '
Fact) and the fact that she was not -
working well within Respondent's sys- -
tem had indicated fo Mr. Crites that .

she had to be terminated immediately,

Mr. Crites had decided fo terminate

Compiainant first.

On or about November 1, 1982, -
Respondent hired Tom Schmidt to

take over Mr. Finley's accounts.
39)Mr. Crites offered the following

testimony (in addition to what has been - :

recited above) conceming Compiain-
ant's job performance during her em-
ployment for Respondent, which this
forum does not by this recitation find to
be fact unless it so specifies:

Complainant's performance was
very inconsistert, and Mr. Crites was
nat satisfied with her. Mr. Crites's big-
gest problem with Complainant was
her attitude, particularly about listening
and taking directions, and listening for
and applying constructive criticism of
her ability to perform. As one result of
her attitude, Complainant was very dis-
ruptive. Mr. Crites also had problems
with Complainant's paperwork, in that
her submission of daily call sheets and
her ability to tum in accurate traffic or-
ders were inconsistent (and, concem-
ing traffic orders, well below average at

espondent), and her ability to submit
mpleted production orders was "pa-
atic" (This forum finds that a produc-

‘tion order was a form Respondents
_salespeople completed and submitted
‘1o Respondent, once a sale of radio
“ime had closed, which described what

the customer wanted.) Compilainant
was average at "getting in the door and

" make the (sales) contact” but unable to
i close sales, i.e., she did not have the
- ability to “get people to commit them-
" selves and say 'yes' or sign on the dot-
" ted line" Mr. Crites spent long periods

of time making sales calls with Com-
plainant to assist her in selling, more
time than he spent with other sales-
people. Without Mr. Crites, Complain-
ant's sales production was "very, very
poor.” In meny instances Mr. Crites
gave Complainant credit for sales he
actually closed. (It was not at all un-
usual for Mr. Crites to do this for any
salesperson, such as Complainant,
who was going to have to service the
accounts Mr. Crites had sold)} Mr.
Crites received several complainants
from customers about Complainant. In
one instance, the customer specifically
told him he did not want to have to deal
with Complainant because he wanted
someone who had knowledge of and
was a "real professional” in radio, and
because he did not think Complainant
fistened well to him or was open to his
ideas. Approximately two other cus-
tomers made the same types of com-
plaints. In addition, Mr. Crites testified
that he received complaints about
Compiainant using profanity on the job
{but he did not recall the clients from
whom he had received such com-
plaints). Finally, between the time
Compiainant was terminated and Oc-
tober 20, 1982, Mr. Crites discovered
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"frauduient” orders which Complainant
had created and submitted to Respon-
dent (ie., orders which Complainant
tumed in with advertising for which the
customer had not been contracted).
(Mr. Crites named three customers,
and six September 1982 orders, in this
category. Two of those customers
specifically told him that they had not
ordered the advertising that Complain-
ant submitted, and declined to take this
advertising.) Mr. Crites is not aware
that any of those orders failed because
Comptlainant was terminated, and he
stated that no customers canceled ad-
vertising because of Complainant's ter-
mination. Submitting fraudulent orders
was cause for dismissal, and Mr.
Crites would have dismissed Com-
plainant (or presumably anyone) for
this alone, had he discovered it during
her employment.

40) Mr. Esty had advised Mr. Crites
to be meticulous in discharging Com-
plainant, because Mr. Esty thought Re-
spondent might have trouble termin-
ating Complainant, given what Mr. Esty
at hearing termed Complainant's abra-
sive resistance to Respondent in the
past when something had not gone as
Complainant perceived it should have.
{(Mr. Esty had assumed Complainant's
termination would come within the lat-
ter category, given Complainant's com-
ments to him that she could do a befter
job than Mr. Crites and that she would
have his joh in a very short ime.)

41) Respondent called as wit-
nesses three of the four salespeople
who worked for Respondent during
Complainant's employment. (The fifth
such person left Respondent's employ
shorlly after Complainant started.)



s is cumrently
employed by Respondent.
" Gerald Hayford knew Complainant
as a fellow salesperson throughout her
employment for Respondent His gen-
eral impression of her was that she
had "a chip on her shoulder” and that
she wanted, but did not have the sales
ability, to do well. Having gone on
sales calls with Complainant on four or
five different occasions toward the be-
ginning of her employment, Mr. Hay-
ford observed that "her ability to
conduct a professicnal sales transac-
tion was lacking." On Oclober 19,
1983, when the Agency interviewed
Mr. Hayford in connection with this
matter, he stated that it was typical of
Complainant to be claiming that her
termination was not her fault

Steve Pierce also knew Complain-
ant as a fellow salesperson throughout
her employment for Respondent He
never observed her when she was
working with a sales contact or client.
He feels that Complainant had a "chip
on her shoulder," was feminist or was
out to prove something. He was "toler-
able" (sic) of her. He feels that Com-
piainant was like a person running in
front of and across, ie., intermupting,
the flow of a team of people moving in
one direction. In other words, he feels
Complainant was disruptive of the
sales team effort to sell radio time for
Respondent. He gave the example
that at sales meetings Complainant
wauld dilute a point he was trying to
make, which could have been benefi-
cial to everyone else, by interrupting
him. Mr. Pierce stated that Complain-
ants "argumentative point of view"
“derogatory comments” or "comments
which hurt one's feelings” became very
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disruptive and aggravated to the other

team members. Mr. Pierce also of
fered the example of Complainant re:
peatedly not submilting daily/weekly
reports, which he felt also disputed the
team effort. (Mr. Pierce admitted that

on occasion, he did not submit paperc

work on time.)

Alan Schneider testified that he
knew Complainant briefly (during his
September 1982 employment by Re-
spondent) and that his impression of
her was that she was a "disruptive
force.” Mr. Schneider elaborated by
stating that Complainant was always
very argumentative, and what he
deemed an "extreme women's lib ad-
vocate,” fo the point that she wanted to
be refered fo as a "salesperson”
rather than "salesman." (ln an inter

view with the Agency conceming this -
1983, M. -
Schneider stated that Complainant
was a totally disruptive force; that she -
thought she was above the system;
and that she didn't feel that she should -

matter on Oclober 14,

have fo tum in her daily call sheets )

On October 19, 1983, the Agency -
interviewed Galen Finley, the fourth =
salesperson who worked with Com-
plainant during her employment by Re- *
in connection with this

spondent,
matter. Mr. Finley was employed as a

salesperson by Respondent through-
out Complainants employment. He -
stated that in his opinion, Complainant

was terminated for poor performance,
not because she filed a workers' com-
pensation claim. According to Com-
plainant, Mr. Finley never went with
Complainant on calls to her accounts,
Respondent was unable to obtain the
attendance of Mr. Finley at the hearing.

42)Mr. Schneider testified that he
k over some of Complainant’s con-
s and accounts in Ashland after her
ermination, and discovered a lot of
roblems with them. He testified, for
mple, that he knew of two in-
tances in which Complainant had
ed in orders which tumed out,
rtly after she was terminated, not to

be orders at all. Mr. Schneider advised

r. Crites of this problem at length. In

- éne instance, he testified, Complainant
“had tumed in twelve changes in adver-
“tising schedule for a business which
“informed Mr. Schneider that it had
" never "put in" for any kind of schedule
“or signed any order.
testified that if he had been sales man-

Mr. Schneider

ager when Complainant submitted
"false" orders, he would have termi-
nated her therefor, Mr. Schneider also
testified that Complainant's Ashiand
market had not been at all well devel-
oped when he took it over from her,
and that the Ashland accounts which
she had handled were basically not
really customers at all.

Mr. Hayford testified that after
Complainant was terminated, he too
took over some of her contacts and ac-
counts. He stated he discovered one
or two accounts which were scheduled
for commercial time which was not and
really had not been ordered. The cli-
ents said they had never signed any
orders, and the transactions com-
pletely fell apart. Mr. Hayford also
stated that, within one month after
complainants termination, he ob-
served quite a few instances in which
Complainant's clients actually bought a
little tess than had been stated in the
"orders” Complainant had submitted
for those clients.
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Mr. Hayford testified to the effect
that he has submited orders before
they were "signed, sealed and deliv-
ered," (i.e., anficipated an order) when
he was dealing with repeat and regular
customers. He also testified that he
did not do this during his first three to
four months of employment at
Respondent.

During times material, it was possi-
ble to submit an unsigned order, al-
though it was Respondents policy to
get a signed order when dealing with a
first-time customer.

Mr. Hayford testified that one major
goal of Respondent’s salesperson was
fo develop a retuming clientele.

43)During Complainant's employ-
ment at Respondent, it was the job of
Ms. Herzog, Respondent's copywriter-
production director {(and Gordon Her-
zog's wife), to write or edit radio com-
mercials and to make sure they were
produced by the disc jockeys. She
used the copy notes the salesperson
submitted to her in the production or-
der to ascertain what to write in a com-
mercial. Ms. Herzog testified that
Complainant's copy notes were inade-
quate, She stated that "often" (more
than twelve but not necessarily more
than 24 times), in order to do a proper
job, she had to go to Complainant o
get more information than appeared on
her copy notes, and that she did not re-
ceived Comptainant's notes in time to
run the commercial as scheduled. She
further stated that these shoricomings
oceurred more often as Complainant's
employment continued, and that Com-
plainant was "worse” than Respon-
dent's other salespeople. Ms. Herzog
testified that she told Complainant of
these problems and that she spoke
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with Mr. Crites about them as they
occumed.

Ms. Herzog is curvently employed
as an administrative assistant by
Respondent.

44)In specific response to Mr.
Crtes's aboverecited comments,
Complainant offered the following testi-
mony, which this forum does not find to
be fact by the recitation below unless it
s0 specifies:

While she was employed by Re-
spondent, Complainant never had
problems with her orders being can-
celed and she never had any trouble
closing her sales. Complainant doesn't
recall Mr. Crites ever criticizing her at
all for any inability to close sales.
Complainant never had to give any of
her accounts or potential accounts to
Mr. Crites or ancther salesperson for
assistance in closing. Compilainant
never consciously wrote an order for
which she knew she did not have an
account. Complainant tried to get the
majority of her orders signed. Com-
plainant intimated that she would have
finalized all her September 1982 or-
ders if she had not been tesminated
before the end of that month. One of
the customers who, according to Mr.
Crites, complained about Complainant
told her, after her discharge, that they
very much disliked Mr. Crites and his
methods of seliing; that they were up-
set by her discharge; that they had en-
joyed the way she presented
Respondent to them, and that they
were going to withdraw from a prormo-
tion of Respondents for which they
had signed up.

Another customer who, according
to Mr. Crites, complained about Com-
plainant had told Complainant that he
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had difficuiies dealing with a woma
because he felt that women did ng
really know anything about his kind o
business, and that he would feel more
comfortable with a male salesperson
As a result of that conversation, thg
account went to another salesperson
No other client indicated to Complain

ant any dissatisfaction with her or told
her that it wanted to be serviced by an-.

other salesperson.

45)}Complainant also testified, in

succession, that

a) She tumed in her daily cal:

sheets every day;

b) Sometimes she did not tum

them in every day;

c) On "some days,” she did not -
tum in a call sheet, but, by the end of a
week or a month, she had "caught up"

and submitted a call sheet for every
day.

once, if at all" Respondent expressed
to Complainant particular concemn
about Complainant's regularnty in sub-
mitting call sheets.

An exhibit contzining Complainant's
August and September 1982 call
sheets does not inciude a call sheet for
57 percent of the days in September
1982 on which Complainant claimed
she worked, and does not include a
call sheet for 27 percent of the work-
days in August 1982. Complainant's
vague assertion that she may have
misplaced some of her August and
September 1982 call sheets since her
termination is not considered by this
forum to be probative of any assertion
that those sheets, which are absent
from the exhibit, ever existed.

Complainant testified that "maybe

_ 46)When asked at hearing to de-
ibe her relationship with Mr. Crites,
plainant testified that they "got
ang," not "famously," but with no big
jems. She also testified that she
along "faify well’ with her co-
ers at Respondent. Complainant
tified that she does not recall any of
espondent's management ever talk-
ing with her about not being a "team
ayer."
47)In response to the testimony in
eneral which Respondent offered
-about her job performance, Complain-
nt stated that as a new person in the
‘radio sales business, she did tend to
_ask more questions than anyone else:
if she was uncertain, she would ask a
‘question. No one told or asked her not
o do that, so she assumed her doing it
‘at sales meetings was appropriate.
Complainant also stated that some-
times she woukl commect people if they
“calfled her a man.

48)Complainant testified that she
‘was not aware of any particuiar prob-
-lem in her job performance conceming
production orders. Complainant testi-
fied that Ms. Herzog never told Com-
plainant that her order forms did not
contain sufficient information. Com-
plainant testified that, in fact, she be-
lieves that she tended to make very
clear on her production orders just
- what her customers wanted. Com-
. plainant testified that occasionally i,
- very late in the day, she closed a sale
. and submitted the order form for an
1. advertisement to be played the very
|- nextday, Ms. Herzog asked Complain-
1. antto try to give her more time to write
+ [ the advertisement.

49)In light of this forum's assess-
i1 ment of Complainant's credibility and
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the credibilty of Mr. Crites and Re-

spondent's other employees during

times material {see Findings of Fact
51, 52, and 53 below), and because of
the comoboration of Mr. Crites's test-
mony conceming Complainant's work
performance by the testimony of Mr.
Esty and virtually all the testimony of
Complainants available coworkers
(see Findings of Fact 40 through 43
above), as well as the flaws in Com-
plainant’s testimony conceming her job
performance recited in Finding of Fact
52 (and the Opinion) below, this forum
finds Mr. Crites's assertions in Finding
of Fact 39 to be fact.

50) After hearing all the testimony
at hearing, Complainant testified that
she still felt she was fired by Respon-
dent solely because she had filed a
workers' compensation claim. No one
from Respondent has ever repre-
sented directly to Complainant that Re-
spondent fired her because she had
filed a workers' compensation claim.
Complainant believes that she was
fired for that reason because, she al-
leges, there was no other reason fo fire
her and (Complainant agreed, after be-
ing asked) because of the timing of her
firing.

51)During hearing, Mr. Crites im-
pressed this forum as a sincere
witness.

The forum examined two facets of
Mr. Crites's testimony which conceiva-
bly could have tainted his credibility,
and determined that neither did so.

The first was the fact that informa-
tion Mr. Crites alleges he wrote at one
time was written in two different colors
ofink. (See Finding of Fact 30 above.)
The Agency has suggested that Mr.
Crites in fact wrote the information in
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he color after he wrote the information
in another color, while attempting
through backdating to make it appear
that he wrote all the infonmation at one
ime. The forum agrees with Respon-
dent that this suggestion makes no
sense:. if Mr. Crites were attempting fo
make wrilings appear contemporane-
ous when they were not, her certainly
would not have made them in different
colors of ink.  Accordingly, this testi-
mony does not impeach Mr. Crites at
all.

Second, Mr. Crites testified that he
kept the payroll report form for Com-
plainants termination uniil September
22, 1982, when he could supply the
date of termination. This assertion is
both corroborated and contradicted by
evidence from Mr. Herzag. [t leaves
unexplained how Mr. Herzog could
have issued Complainants final pay-
check on Septernber 21, that check’s
date, without the payroll report form on
which that check should have been
based. As noted in Findings of Fact
30, however, this forum has not found
this seeming discrepancy in evidence
material, as there is a logical and plau-
sible explanation for it Neither Mr.
Crites nor Mr. Herzog offered that ex-
planation; but this discrepancy was not
pointed out to either of them, and nei-
ther was asked to explain it.

Respondent discharged Mr. Crites
on March 19, 1985, and there is no
evidence that Mr. Crites had any inter-
est in Respondent at the time of the
hearing of this matter.

In the absence of any effective im-
peachment of Mr. Crites, and in light of
his sincere demeanor and lack of any
interest in Respondent, this forum has
found his testimony credible.

52) For reasons given and ex-

plained in Section 1 of the Opinion be-
low, which are hereby incorporated by

reference into this Finding of Fact, this
foum has found Complainant not
credible. Accordingly, this forum has
treated Complainant's testimony as de-
scribed in that Section of the Opinion;
most importantly, giving her testimony
less weight than that of any other
wilness.

53} Mr. Finley was discharged by
Respondent in QOctober 1982, as indi-
cated in Finding of Fact 38 above. Mr.
Pierce was discharged by Respondent
in March 1983. Mr. Hayford ieft Re-
spondent's employ voluntarily in April
1983. He has not seen Mr, Esty since
that time. Mr. Schneider was dis-
charged abruptly by Respondent in
1984. Mr. Schneider feels hostility to-
wand Respondent because of that dis-
charge, and he was uncomfortable
testifying on Respondents behalf in
this proceeding. (Of the withesses
mentioned in this Finding of Fact, only
Mr. Schneider was asked about his
feelings toward Respondent,)

There is no evidence that Messrs.
Finley, Pierce, Hayford, or Schheider
had any interest in Respondent at the
time they testified or made their state-
ments on this record. The above-cited
evidence concerning the nature of the
termination's of the employment of
Messrs. Finley, Pierce, and Schneider
indicates that each has reason to feel
hostility toward Respondent, and Mr.
Schneider aftested to feeling that
hostility,

Given this forum's assessment of
the credibility of Complainant and Mr.
Crites in Findings of Fact 52 and 51
above; the absence of any evidence

that Messrs. Finley, Pierce, Hayford, or
Schneider had any interest in testifying
in Respondent's favor, and the exis-
tence of evidence to the confrary, this
forum finds the testimony and state-
ments by Messrs. Finley, Pierce, Hay-
ford, and Schneider recited in Findings
of Fact 41 and 42 above to be accu-
rate reflections of the facts as they
each new them.

ULTIMATE FINDINGS OF FACT

1) At all times material herein, Re-
spondent, a corporation doing busi-
ness as a radio station, was a person
and an employer subject to the provi-
sions of ORS chapter 659.

2) Respondent employed Com-
plainant as a salesperson of radio ad-
vertising from Aprl 6, 1982, to
September 22, 1982. Complainant's
duties were to make contacts with pro-
spective and actual customers to sell
advertising, to make and close those
sales, and to prepare related paper-
work required by Respondent.

3) When Complainant started her
employment with Respondent, she
had no experience selling advertising.
Accordingly, her monthly sales volume
geal was low at first, and it increased
each month. Complainant did not
reach her goal during any month of her
employment except July 1982. In
August 1982, Complainant fell 55 per-
cent short of her sales goal. In Sep-
tember, usually a big radio advertising
month in most of Complainant's sales
territory, her sales performance im-
proved, and she met her first two
weeldy sales goais.

4) On September 16, 1982, Com-
plainant fell and sprained her back
while working. She did not inform
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anyone at Respondent, and Respon-
dent did not learn, of this injury on Sep-
tember 16.

5) On September 17, 1982, Com-
plainant came to work as usual. Com-
plainant did not inform Scott Crites,
Respondenfs sales manager and
Complainant's immediate supervisor,
of her injury, and he did not leam of it
that day. On September 17, Com-
plainant did tell Gordon Herzog, Re-
spondent's business manager, that
she had hurt herseif on the job and
wanted to see a doctor. Complainant
asked Mr. Herzog what to do. As
Complainant had told him that she did
not think she was hurt badly and that
she could work, Mr. Herzog advised
her to wait, rest, and see a doctor if her
discomfort worsened. He wanted
Complainant to avoid "careless" use of
Respondent's workers' compensation
insurance. Respondent had not con-
veyed to Mr. Herzeg any concem
about workers' compensation claims.

Because he had gained the im-
pression from Complainant that her in-
jury was minor, Mr. Herzog did not
mention it to anyone on September 17,
Mr. Crites did not leam of Complain-
ant's injury on September 17, 1982,

7) After the pain of her injury in-
creased considerably during Septem-
ber 18 and 19, 1982, a weekend
during which Complainant had no con-
tact with Respondent, Complainant no-
tified Mr. Herzog, by message on
September 20, that she was not com-
ing to work and was going fo see a
doctor. Complainant did not work on
Septemmber 20, and neither Mr. Herzog
nor My, Crites saw Complainant or had
any other contact with her on Septem-
ber 20. (Because Complainant did not
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have a home telephone, Respondent
could not contact her when she was
not at work.) Other than the testimony
of Complaint which has been found not
to be credible conceming September
20, 1982, there is no evidence on the
record that Mr. Crites leamed of Com-
plzinant's injury or potential workers'
compensation claim on September 20.
According, this forum finds that he did
not.

8) Around noon on September 20,
Complainant saw a doctor conceming
her injury, and the doctor advised her
not to retum to work. Complainant
was disabled from work by this injury
from September 20, 1982, to QOctober
20, 1982,

9} Complainant did not work on
September 21, 1982. Although she
contacted Respondent by telephone
on that day, she did not have any di-
rect contact with Mr. Crites. As this fo-
rum has found Complainant's
testimony conceming September 21
not credible, there is no credible evi-
dence that Mr. Crites leamed of Com-
plainant's injury on September 21.
Accordingly, this forum concludes that
he did not Mr. Crites, therefore, did
not know of Complainant's potential
workers' compensation claim on Sep-
tember 21.

10)}Complainant did not work on
September 22, 1982. However, when
she contacted Respondent that day,
Mr. Crites insisted that she come to
Respondent’s office as soon as possi-
ble. She did, with her arm in a sling.
Mr. Crites learmed of Complainant's in-
jury at that point, although it is not clear
whether he leamed it was an on-the-
job injury then. As soon as Complain-
art arrived, Mr. Crites handed her her
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final paycheck and told her she was |

fired, effective immediately. When
asked why, Mr. Crites told Complain-
ant something to the effect that it was
because of her inability to work within
Respondent's system, that she was

disruptive and didn't follow directions

as she should. As far as Mr. Crites
was concemed, the paperwork Re-
spondent required of its salespeople
was a part of Respondent's "system.”

11) Mr. Crites had been consider-
ing terminating Compiainant for two or
three weeks before September 22,
1982. Because Mr. Crites wanted to
afford each of his employees a ninety
day evaluation period after June 19,
1982, when Mr. Crites began his em-
ployment as Respondent's sales man-
ager, and because he fried to time
terminations to coincide as closely as
possible with a payday, for administra-
tive convenience, Mr. Crites chose fo
continue his evaluation of Complainant
and not put into effect any termination
of her before Septernber 20, 1982, the
first payday after the above-described
ninety day period. Mr. Crites had ob-
tained approved for Compiainant's ter-
mination from Robert Esly, Respond-
ent's owner and president, by at least
Septernber 20, 1982.

By the beginning of work on Sep-
tember 20, Mr. Crites intended to ter-
minate Complainant on that date. As
of September 20, Mr. Crites did not
know that Complainant had suffered
an on-the-job injury or had an actual or
pending workers' compensation claim.

Mr. Crites was not able to terminate
Complainant on September 20 or at
any time before actually terminating
her on September 22, because

‘him on September 22, 1962.

‘Complainant was absent from work

id he coukd not contact her,
~ 12)There is no evidence other than

‘the testimony of Complainant that Mr.

Crites knew of Complainants on-the-

job injury, much less of any actual or
‘pending workers' compensation claim

by Complainant, before she met with
Mr.
Crites's testimony indicates that he did
not. Other than the testimony of Com-
plainant, there is no evidence that any
one at Respondent except Mr. Herzog
knew of Complainant's injury before

" she met with Mr. Crites on September
" 22. Not only did Mr. Herzog not tell Mr.
= Esty or Mr. Crites of her injury before
* he was told to prepare Complainants
- final paycheck, but there is no evi-
" dence at alt that Mr. Herzog informed
“anyone of her injury or pending/actual
. claim before Complainant met with Mr.
" Crites on September 22. Given this fo-

rum's assessment of the credibility of
Complainant, Mr. Crtes, and Mr. Her-
zog, this forum must conclude that
Complainant's testimony by itself does
not have sufficient weight to support a
finding that Mr. Crites knew of her in-
jury before she met with him on Sep-
tember 22, 1982 (much less
overwhelm the testimony of Messrs.
Crites and Herzog indicating the oppo-
site). This forum has concluded there-
fore that Mr. Crites did not know of
Complainant's injury or pending/actual
workers' compensation claim before
he saw Complainant on September
22. By this time, Mr. Crites had al-
ready decided to terminate Complain-
ant and had obfained her final
paycheck. Accordingly (and as Mr.
Crites asserted), Mr. Crites's termina-
tion of Complainant could not have
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been (and was not) based to any ex-
tent upon her injury or pending/actual
workers' compensation claim. In other
words, Respondent did not discharge
Complainant from its employ because
she applied for benefits or invoked or
utiized the procedures provided for in
ORS 656.001 to 656.794,

13) After receiving a release to re-
tum to work on October 20, 1982,
Complainant demanded of Mr. Crites
that Respondent reinstate her to her
former job. By this time, Complainant's
accounts had been assigned to other
salespeople. Although Mr. Crites dis-
charged another salesperson the day,
or the day before, Complainant de-
manded reinstatement, and did not
hire another person to take that sales-
person's accounts unfil November 1,
1982, Mr. Crites did not reinstate Com-
plainant and told her that he had no
position availzble for her,

4} A preponderance of the credible
evidence indicates that Mr. Crites ter-
minated Complainant for the reasons
he gave her at the time of that termina-
tion. Complainant's attitude was per-
ceived by Mr. Crites and Respondent's
other salespeople as abrasive, resis-
tant to the directions or constructive
criticism of others, and disruptive of the
team effort of Respondent's salespeo-
ple; and Complainant often did not
submit required paperwork on time
wihich was accurate and complete. In
addition, Complainant's sales perform-
ance during her employment was in-
consistent (as recited in Ulimate
Finding 3 above, it had sfumped badly
in August 1982 after peaking the previ-
ous month}), and Mr. Crites perceived
her sales production as very poor with
out his help.




“Furthermore, between the time of
Complainant's termination and her de-
mand for reinstatement, Mr. Crites
leamed of a least several orders which
Complainant had submitted to respon-
dent prematurely, before they were
fully consummated, After her termina-
tion and before her demand for rein-
statement, the customers involved
denied having ordered the advertising
shown on the "orders” Complainant
had submitted conceming them, and
changed these "orders" to buy less
than, or none of, the advertising Com-
planant had submitted. If Mr. Crites
had not already terminated Complain-
ant, he would have terminated her, or
any other salesperson presumably,
upon discovering these submissions of
orders which had not been finalized.
As there is no evidence on the record
to support Complainants contention
that she would have been able to final-
ize these orders as submitted had she
not been terminated on September 22,
this forum cannot find that argument is
accurate.

Between Complainant's termination
and her demand for reinstatement, Re-
spondent also discovered, through the
salespeople who took over Complain-
ant's accounts, that the city which con-
stituted most of Complainant's sales
temitory had not been "“well developed,”
and that Complainants "accounts” in
that city could not really be considered
customers.

Accordingly, by the time Respon-
dent declined to reinstate Complainant
to her former or any other available
and suitable position, Respondent had
terminated  Complainant for reasons
unrelated to her workers' compensa-
tion injury and claim, and had

discovered facts which would have
caused her {or, presumably, any other
worker in her place) to be discharged
even in the absence of her September
22 termination,

The existence of the above-stated
reason for Complainant's termination
indicates, and this forum finds, based
on the record herein, that Complainant
was not performing her job duties sat-
isfactorily. This forum reasonably can
and does presume that unsatisfactory
job performance also had caused or
would cause Respondent to discharge
other salespeople. Further, by the time
Complainant demanded reinstatement,
Respondent had discovered further

problems in Complainant's work which = | ©
would have caused Respondent to dis- = |
charge her or presumably any other
salesperson. Accordingly, this forum
has also concluded that Respondent =
has shown that it had just cause to ter-
minate Complainant on September 22,
1982, as well as by the time she de- -

manded reinstatement.
CONCLUSIONS OF LAW

1) Atall times material herein, Re- =
spondent, an Oregon corporation, was .
an employer subject to the provisions -

of ORS chapler 659,

2) Between April 6, 1982, and |

September 22, 1982, Complainant
was Respondents "workman” and
“worker," as those temms were used in

ORS 659410 and 659.415 during -

times material herein.

3) The words, actions and inac-
tion's, and the motivations therefor, de-
scribed herein, of Robert Esly,
Respondents owner and president
during all times material, Scott Crites,
Respondent's employee and

supervisor of Complainant during all
“limes material; and Gordon Herzog,
- Respondent's business manager dur-

ing all imes material, are properly im-
puted to Respondent.
4) The Commissioner of the Bu-

" reau of Labor and Industries of the

State of Oregon has jurisdicion over
the person and of the subject matter
related to the violations of ORS
659.410 and 659.415 alleged herein.

5} Before the commencement of the
contested case hearnng, this forum
complied with ORS 183.413 by inform-
ing Respondent and Complainant of
the malters described in ORS
183.413(2)a) through (i).

6} Respondent did not violate
ORS 653410 as charged, because
Respondent did not discriminate
against Complainant with respect to
her employment tenure because she
had applied for benefits or invoked or
utilized the procedures provided for in
ORS 656.001 to 656.794.

7) Respondent did not violate
ORS 659.415 as charged, because by
the time Complainant was no longer
disabled from performing the duties of
her former position and demanded re-
instatement to that position, Respon-
dent had terminated her for just cause.
Accordingly, ORS 659.415 did not re-
quire Respondent to reinstate Com-
plainant. This forum notes, although it
is not necessary to the latter conclu-
sion, that moreover, between the time
of that termination and Complainant's
demand for reinstatement, Respon-
dent gained information which by itself
would have given Respondent just
cause to terminate Complainant, and
would have caused it to do that, had
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Respondent not already terminated
Complainant.
OPINION

1. Credibility

To a great extent, the Agency's
case herein hinges upon the testimony
of Complainant, the Agency's only wit-
ness. there is no testimony or docu-
mentary evidence on the record to
comoborate, clarify, or supplement
Compiainant's testimony on many of
the Agency's key factual assertions.
Given this paucity of other eviderce on
the record supporting the Agency's
case, this forum's assessment of that
case must be determined, to a disposi-
tive extent, upon the forum's assess-
ment of the nature of, and the weight to
be given, the festimony of
Complainant.

For purposes of that assessment,
this forum divides Complainant's testi-
mony into three subjects:

1} Complainant's job performance
from April 6, 1982, when she started
working for Respondent, ic September
16, 1982, when she suffered and on-
the-job injury,;

2) Events which occurred between
September 16, 1982, and Oclober 21,
1982, i.e., from the time of Complain-
ant's injury through her termination to
her request for instatement; and

3) Complainants ability to work
while suffering from and being treated
for depression.

This forum considers Complain-
ants testimony on the second subject
first

In describing events which oc-
curred or allegedly occumed between
September 16 and October 21, 1982,
Complainant qualified her testimony a
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great deal. For example, she very fre-
quently testified that she believed (ie.,
but was not sure) or she thought (i.e.,
but was not sure) that she had done
certain things to certain people at a
certain time. She also testified that she
"may" have done other things. (Paris
of Findings 10, 11, 13, 16, 19, 26, and
27 flustrate these kinds of statements.)
Moreover, Complainant testified that
she did not recall certain facets of key
occurrences during the above time pe-
fiod. Furthermore, Complainant's test-
mony was confused and inconsistent
conceming other events of that period,
and that testimony often wavered on
cross-examination between knowing
and not being sure of a given fact
These qualifications, lapses of mem-
ory, inconsistencies, and confusion in
Complainant's testimony as to these
events {most vividly illustrated in Find-
ing of Fact 26 above) have forced the
forum to regard that testimony as ten-
tative, inexact, incomplete, and inaccu-
rate, and those characteristics greatly
dilute its potential probativeness.

On the other hand, in testifying on
the first subject, her job performance in
Respondent's employ, Complainant
initially offered testimony which was
largely unequivocal. On direct exami-
nation, Compiainant stated that Re-
spondent did not have any reason to
terminate her based on her job per-
formance. When asked about particu-
lar aspects of that performance,
Complainant provided an aimost totally
positive picture of the quality of her
work. However, after being confronted
with documentary evidence and the
testimony of all other witnesses indicat-
ing that there were flaws in both her
sales performance and her interaction
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her job performance, led the forum to

conclude that Complainant's initial tes- -
timony conceming the quality of her -
work cannot be viewed as accurate, -
especially where it conflicts with other

evidence,

Finally, this forum considers Com-
plainants testimony on the third sub-
ject mentioned above. During the

hearing of this matter, while attempting .

{o establish the potential period for her

recovery of back pay damages, Com-

plainant testified that she was able to
work between May and August 1984,
when she was being treated for de-
pression by a Dr. Kirkpatrick, How-

ever, 2'2 weeks after this hearing, '
while attemmpting in a hearing before

the Workers' Compensation Board of
Oregon (hereinafter the WCB) to es-
tablish her right to receive workers'
compensation benefits, Compiainant
testified that she did not feel able to
work during that depression. She did
not account for this contradiction when
asked about it at the WCB hearing.
These two assertions appear to be ir-
reconcilable; both cannot be true.
Complainant's assertion herein coin-
cides with her pecuniary interests
herein, while her assertion before the
WCB coincides with her pecuniary in-
terests in that proceeding. At the very
least, the diametric difference in Com-
plainant's swom testimony before two
forums offers further reason for this fo-
rum's conclusion that it cannot neces-
sanly regard any of Complainants
testimony as accurate, especially if it
concems a point at issue herein,

with coworkers and her supervisor,
Complainant herself admitted to some:
shortcomings in her work.  This shift,
along with all the other evidence as to

ot only does Complainants test-
y have the above-cited "intemal”
., but it is inconsistent with the
mentary record on some points,
and actively contradicted by one or
more of the other witnesses on each
point at issue. For the following rea-
sons, this forum has considered the
estimony of those wilnesses, as well
as the documentary record, to be at
the very least an accurate reflection of
the facts as they (or their writers) knew
them. None of those withesses, and

none of the documentary record, has
. been impeached. There is no indica-
_ tion on the record that any of those wit-
nesses (with the exception of Mr. Esty,
Ms. Herzog, and, indirectly, Mr. Her-
og) has any stake in Respondent at
present. in fact, the nature of the ter-
- minations of each of their relationships
. with Respondent indicates that all but
" Mr. Gaylord have reason to feel hostile
- to Respondent. (The one witness who
. was asked about this admitted to feel-
ing that hostilty.)

How has the above analysis of
o~ Complainants testimony affected this
4o forum's view of that testimony? First,

. where Complainants testimony was
inconsistent or indefinite, this forum
has considered the interpretation of
that testimony least favorable to Com-
plainant to be her testimony. Often,
that interpretation was so vague that it
could not be regarded as sufficiently
probative to support a finding of fact by
- itself, even if it was not controverted.

il Furthermore, where Complainant's
" testimony conflicted with other evi-
dence which has not been found to be
i incredible, this forum has regarded
' Complainant’s testimony as highly sus-
pect and given it litte weight (and
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certainly less weight than the other,
conflicting evidence). Finally, even
where Complainants testimony was
consistent and unequivocal, this forum
has accorded it less weight than other
credible evidence varying from it

The forum had one dispositive task
in this matter. to decide whether to be-
lieve Complainant or her supervisor
Crites. Their testimony was absolutely
imeconcilable on key points herein,
Given the above assessment of Com-
plainant's credibility, and in light of this
forun's specific assessment of Mr.
Crites's credibility in Finding of Fact 51
above, this forum has given much
more weight to the testimony of Mr.
Crites than that of Complainant, and
has adopted as fact the testimony of
Mr. Crites where i differs from that of
Complainant.

2. Did Respondent Discharge
Complainant Because of Her On-
The-Job Injury or Any Reason Re-
lated to It?

The main indication that Respon-
dent might have discharged Complain-
ant because of her on-the-job injury or
for a reason related to it is the timing of
Complainants discharge: Complain-
ant was discharged at the start of her
second work day after her injury of
September 16, 1982. However, Mr.
Crites has offered logical and credible
explanations for choosing the particular
day on which he tred to terminate
Complainant and for Complainant's ac-
tual termination date. These reasons
have nothing to do with Complainant's
injury. Moreover, the Agency has not
offered credible evidence that Mr.
Crites knew of Complainant's injury be-
fore he decided that (and when} he
would fire Complainant. Even
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Complainant admitted that her only
reason for thinking Respondent fired
her was because of her injury or result-
ing claim was the absence of any other
reason to fire her. Whether Complain-
ant realized it or not, Respondent did
have reason to fire her which was un-
related to her injury or claim. Accord-
ingly, this forum has concluded that
Respondent did not discharge Com-
plainant because of that injury or claim.

3. The Effect of Complainant's Ter-
mination Upon Her Reinstatement
Rights Under ORS 659.415

In Williams v. Walerway Terminals
Company, 298 Or 506, 693 P2d 1290
(1985), the Oregon Supreme Court
made its Iatest pronouncement con-
ceming the effect of a discharge from
employment upon the discharged
worker's right to be reinstated pursuant
to ORS 659.415. In that case, the
court commented that:

“In [Shaw v. Doyle Milling Co., 297
Or 251, 683 P2d 82 (1984)], we
recognized the general rule that in
absence of a contract or statute {o
the contrary, an employer may dis-
charge an employee at any time
and for any cause. 297 Or at 254.
However, we also noted that ORS
659.415 constitutes a statutory ex-
ception to the general rule. How-
ever, this does not mean that the
employer may never lawfully re-
fuse to reinstate an employee who
makes a demand for reinstate-
ment pursuant to ORS 659.415(1)
As we recognized in Vaughn v,
Pacific Northwest Bell Telephone,
[289 Or 73, 611 P2d 281 (1980)},
that statute requires reinstatement
unless the employer had just

cause to discharge the employéé
258 Or 508, 511. :

OAR  83906-150(2)a), th
Agency's administrative rule concen
ing the same topic, articulates, in pe
nent part, the sarne interpretation:

"(2) An injured worker loses

{his or her right to reinstateme

reemployment  under OR

659.415) i

"(a) The employer discharges

the worker for reasons not con

nected with the injury and for

which others are or would be d

charged, except as provided in
subsections (3)}(a) and (3)(b) of
this rule;" B
Subsection (3)(a) is not relevant to

the factual situation herein. Subsection
{3)(b) provides:

"(3) An injured worker who ié

not subject to the terms and condi-

tions in a valid collective bargain-

ing agreement to the contrary -

does not lose his right if;

"(b) The employer discharges |
the injured worker other than for =

Cause**ﬁll

This rules was promulgated on -

January 26, 1983, before which time
the Agency did not

times material herein, this rule is in-
structive as an indicafion of Agency
poficy.

In this matter, Respondent dis- .

charged Complainant while she was

disabled by an on-the-job injury. This _ -

forum has concluded that Respondent
had just cause to discharge Complain-
ant, in that (A) Respondent did not dis-
charge Complainant because of {or for

have an
administrative rule on point. Accord-
ingly, afthough it went into effect after

g
|
S
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<
|
o
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r filing of a workers' compensation
im or other utilization or invocation
the workers' compensation process,

‘and (B) Respondent did discharge

omplainant for unsatisfactory work

‘performance, a “"cause” for which its

other employees presumably were or

would have been discharged. Be-

cause Respondent had just cause to

discharge Complainant, ORS 659.415,

as interpreted by the Oregon Supreme
Court in Williams, supra, and by the
Agency in OAR 839-06-150, does not
require that Respondent reinstate
Complainant.

ORDER

NOW, THEREFORE, as Respon-

:::- dent has not been found to have en-

gaged in any unlawful practice
charged, the Complaint and the Spe-
cific Charges filed against Respondent
are hereby dismissed according to the
provisions of ORS 659.060(3).

ssons connected with) this injury or
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In the Matter of

JOHN A. OWEN and Kathy Owen,
dba Drop In Printing Center,

Respondents.

Case Number 10-85

Final Order of the Commissioner
Mary Wendy Roberts
issued April 11, 1986,

SYNOPSIS

Respondents willfully failed to pay
Claimants wages for overtime hours
immediately upon termination. Re-
spondents failed to show that they
were financially unable to pay the
wages at the fime they accrued, and
were thus liable for civil penalty wages.
An agreement between an employer
and a worker to waive overtime pay is
no defense to a wage claim and void
under Qregon law. Employers are re-
quired to keep records of the actual
hours worked each week by each em-
ployee. ORS 652140, 652.150,
652360, 653.045,  653.055(2),
653.261; OAR 839-21-017.

The above-entitted matter came on
for contested case hearing before Di-
ana E. Godwin, designated as Presid-
ing Officer by Mary Roberts,
Commissioner of the Bureau of Labor
and Industries for the State of Oregon.
The hearing was held on October 24,
1985, in Room 311 of the State Office
Building, 1400 S.W. Fifth Avenue, Port-
land, Oregon. The Bureau of Labor
and Industries was represented by
Betty Smith, Assistant Attorney Gen-
eral. Employers John A. Owen and
Kathy Owen were present and
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4) By lefter dated April 17, 1985
Employers filed with the Wage and’
Hour Division a request for an adminis-
trative hearing in this matter, and an’
answer to the above-mentioned Order -
of Determination essentially denying
that they owed any overtime wages or
penalty wages to Claimant. Employers:

rebresented themselves.  Claimant
Jefie M. Dotter was present and
testified.

Having fully considered the entire
record in this matter, the forum makes
the following Findings of Fact, Ultimate
Findings of Fact, Conclusions of Law,
Opinion, and Order.

FINDINGS OF FACT -
PROCEDURAL

1) In September 1984, Claimant
Jeffrie M. Dotter filed a wage claim with
the Wage and Hour Division of the Bu-
reau of Labor and Indusinies alleging
that Employers John A. Owen and
Kathy Owen, doing business as Drop
In Printing, were his former employers
and that the Employers had failed to
pay wages due to him.

2) Claimant assigned all wages
due him under his ciaim to the Com-
missioner of the Bureau of Labor and
Industries in trust for Claimant.

3) On March 8, 1985 the Adminis-
trator of the Wage and Hour Division
issued a Order of Determination which
found that Claimant had worked 868
hours, 135% of which were cvertime
hours, and was entiled to $3,027.32 in
regular hourly wages and $863.16 in
overtime wages. Employers had paid
only $3560.18 toward these wages,
and therefore owed Claimant $330.30
in unpaid wages plus interest thereon
at the legal rate per annum from
August 1, 1984, until paid. In addition,
the Order of Determination found that
Employers owed Claimant $1,228.50
in penalty wages pius interest thereon
al the legal rate per annum from Sep-
tember 1, 1984, until paid. This Order
of Determination was served upon the
Claimant and upon Employers.

alleged as a first affrmative defense
fhat they had an agreement with

Claimant that he would work for

straight time and would not receive any
overtime pay for hours worked over 40
hours in one week because he would
work less than 40 howrs in other
weeks. Employers also denied that

they wilifully failed to pay wages be-

cause Claimant did not tell them he
was quitting nor did he claim any over-
time wages until after he was unable to
collect unemployment insurance. At
the hearing, Employers raised the de-
fense that Claimant had not actually
worked all of the overtime hours
claimed.

5) The Bureau of Labor and Indus-
fies duly served Employers and
Claimant with a Notice of Time and
Place of Hearing.

6) Prior to the contested case
hearing, Employers and Claimant were
advised in writing of the matters de-
scribed in ORS 183.413. Pursuant to
ORS 183.415, at the commencement
of the hearing the issues involved and
the matters to be proved were ex-
plained to Employers and Claimant by
the Presiding Officer.

FINDINGS OF FACT —THE MERITS

1) At all imes material herein Em-
ployers owned and operated a printing
business in Aloha, Oregon. In this
business Employers employed one or
more persons in the State of Oregon.

2) Claimant worked for Employers
s a press operator from February 24,
984 to July 9, 1984. His job was to
perate the printing press, do counter

work, assist customers, and perform

clean-up duties. -~ Employers hired
“laimant at $4.00 an hour.

3) Claimant and  Employers
agreed that Claimant would work part-
me, but if business increased his

~"hours would be expanded to full ime.

4) At Employers' request, Claim-

“ant kept his own records of hours
“ worked. Each day Claimant would re-
. cord the time he started work and the

time he finished. These pay records

" were kept at the print shop. Employers

paid Claimant twice a month using
Claimant's time records to calculate
wages owed.

5) Claimant did not always list all
hours worked because he felt that,
since Drop In Printing was a small
business, his efforls would be re-
warded by a greater share in the
business.

6) Claimant was given a raise o
$4.25 an hour on April 2, 1984, and re-
ceived the title of "manager”, although
he had no authority to hire or fire per-
sonnel. Claimant felt he had been
given more responsibilities regarding
his duties although there was no real
change in his actual work.

7) Claimant sometimes worked
more than 40 hours in a given week;
however, he did not receive overtime
pay. Employer John Owen was aware
of at least some of the times when
Claimant would work overtme be-
cause Employer would work there with
him. Claimant and Employer had
agreed that there would be no
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overtime pay. Claimant also agreed
that if he worked more than eight hours
in a day in order to get a job done, he
would donate those hours.

8) Clamant was unaware that
Employers were obligated by law to
pay him overtime until after he quit his
employment. Employers believed that
they were not required to pay overtime
because Claimant had agreed that he
would not be paid for overtime hours
camed one week in that Claimant
would reduce hours worked the next
week to compensate. Employers also
believed that their printing business
was exempt from the requirement to
pay overfime wages on the grounds
that their work was "seasonal" and
comparable to agricultural work.

9) Claimant worked 173% regular
hours and 3% overtime hours, for a to-
tal of 176% hours, during the period of
February 24, 1984, through and includ-
ing March 31, 1984. He was paid his
regular hourly rate of $4.00 per hour
for all of these hours. Claimant actu-
ally worked 549% regular hours and
132 overtime hours, for a total of 681%
hours, during the period of April 2,
1984, through and including July 9,
1984. He was paid $4.25 per hour for
all of these hours. Employers paid
Claimant promptly twice a month using
Claimant's regular hourly rate.

10)Claimant's last day of work for
Empiloyers was July 8, 1984, and he
picked up his last paycheck on July 16,
1984. Claimant had taken time off be-
tween July 10th and July 16th in order
to take care of some personal prob-
lems. Employers intended to continue
employing Claimant and told Claimant
on July 16th, when he came into pick
up his check, that he shouid come in
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‘for work the next day. Claimant agreed
at that time that he would come in, but
changed his mind later that night and
decided to quit Claimant made this
decision as he leamed that Employers
had given his name to the police in
connection with the rebbery of another
business located next door to Employ-
ers. As a result, the police had inter-
viewed him,” He did not inform
Employers that he was quitting, but
failed to show up for work when sched-
uled. Claimants last day of work was
July 9, 1984,

11)Employers were aware that
Claimant had quit his employment at
least by August 24, 1984, when Em-
ployers received a notice of claim filed
by Claimant for unemployment insur-
ance. Employers responded to this
unemployment claim by saying they
wished to continue employing Claim-
ant in their business. Employers did
not, after notice that Claimant had quit,
pay the overime wages owed fto
Claimant.

12)Employers had the financial
ability to pay the overtime wages owed
to Claimant at the time they accrued,
and also on August 24, 1984, when
Employer was notified that Claimant
had quit his employment.

ULTIMATE FINDINGS OF FACT

1) Claimant worked as a press op-
erator for Employers from February 24,
1984, fo July 9, 1984. Claimant effec-
tively quit his employment on or about
July 18, 1984, but failed to notify Em-
ployers of this action. Claimant did not,
however, appear for scheduled work
after that date. Employers were aware
that claimant had quit his employment
at least by August 24, 1984,

2) Claimant worked a total of 85
hours from February 24, 1984, to July
9, 1984. By agreement between
Claimant and Employers, Claimant re-
ceived pay at the rate of $4.00 for th

first 176% hours and, after being given-
a raise by Employers, was paid $4.25

for the remaining 681% hours.

3) Of these 858 hours, a total of .
135%2 were hours worked over 40 ina -
given week. During this pericd, the

Employers were required by the provi-
sions of OAR 838-21-017 to compen

sate Claimant at one and one half -
times the regular rate of pay for each

hour worked over 40 hours in a given
work week. During the period Febns-

ary 24th to July 9th, Claimant was enti- = | -
tled to $3,027.31 in reguiar wages and -
$862.50 in overtime wages for atotal .|

of $3,889.81, no part of which was
paid except the sum of $3,560.18, .
leaving a balance due and owing in the

sum of $329.63.

4) After receiving nofice that

Claimant had quit, Employers willfully

failed to pay Claimant $329.63 in un-
paid overime wages.

5) Employers are fiable for penalty |

wages. They total $1228.50, a sum
computed by multiplying Claimant's av-

erage daly wage at temmination of

$40.95 by 30 days, the maximum pe-
riod during which penally wages may
accrue. This daily wage is calculated
by dividing the total number of days
Claimant worked for Employers (95)
into $3889.81, the total wages eamed
by Claimant.

CONCLUSIONS OF LAW
1) At all times material herein, Em-

ployers were subject to the provisions
of the Oregon Administrative Rules
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_and ORS 652110 to 652220 and
' ORS 652.310 t0 652.405.

2) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the persons and subject matter herein.

3) Employers owe  Claimant
$329.63 in eamed and unpaid over-
time wages. Their failure to pay these
wages within 48 hours after receiving
notice that Claimant quit his employ-
ment was willful, and therefore consti-
tutes a violation of ORS 652.140(2).

4) Because Employers willfully
faled to pay Claimant $32963 in
eamed and unpaid wages, Claimants
wages continued from the due date
thereof at the same rate as his aver-
age datly wage of $40.95 for 30 days,
pursuant to ORS 652.150.

5) The Commissioner of the Bu-
reau of Labor and Industries has the
authority to order Employers to pay
Claimant $392.63 in eamed and un-
paid overtime wages and $1228.50 in
penalty wages, plus interest on both
sums, under the facts and circum-
stances of this record.

OPINION
Requirement to Pay Overtime

Employers raised several defenses
fo Claimant's claim for overtime wages.
One defense, raised in Employers' an-
swer, was that Claimant had agreed
that if he worked more than 40 hours in
one week he would waive any claim
for overtime because there wouid be
other weeks when he would work
fewer than 40 hours. This defense
fails for two reasons. First, Oregon
law, OAR 839-21-017, requires that
any hours over 40 worked in any sin-
gle work week must be compensated
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at a rate one and one-haif times the
reqular hourly wage. An employer
cannot balance hours over 40 worked
in one week against fewer than 40
hours worked in another week. The
law provides that "for purposes of over-
time entitement computation, each
work week stands alone” OAR
839-21-017-(2)(a).

Second, an agreement between an
employer and an employee to waive
overtime pay is void under Oregon
law. ORS 652.360 provides that

"no employer may by special con-
tract or any other means exempt
himseif from any provision of or -
ability or penalty imposed by ORS
652.310 to §52.405 or by any stat-
ute relating to the payment of
wages * * "

Thus the Employers here cannot
exempt themselves from the provi-
sions of ORS 653.261. Pursuant to
ORS 653.261, the Wage and Hour
Commission has adopted OAR
839-21-017 which requires that

“all work performed in excess of
forty (40) hours per week must be
paid for at the rate of not less than
one and one-half times the regular
rate of pay ***."

Not only can an employer not avoid
the mandate to pay overtime wages by
entering into an agreement with an
employee, an employee on his own
behalf cannct waive the employer's
statutory duty to pay overime. ORS
653.055(2) expilicilly states that an em-
ployer cannot use as a defense to a
wage claim the fact that there was an
agreement between the employer and
employee to work for less than the
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wage rate, including the overtime rate,
required by ORS 653.261.

There are obvious public policy
reasons for the statutory prohibition
against an employer using as a de-
fense to an overtime wage claim the
fact that the employee agreed to
forego overtime compensation. If such
an agreement were a defense, an em-
ployer coukl require an employee to
"agree" o waive overtime as a condi-
tion of employment, and the purposes
of the overtime wage laws would be
frustrated.

The Employers here also at-
tempted to excuse their failure to pay
overtime wages on the grounds that
they thought their printing business
was "seasonal,” and therefore exempt
from the overtime wage requirements.
They offered no testimony or evidence
that they had any objective basis for
this supposition, and in fact there could
be no basis for this belief other than
Employers’ own predilection.

A further defense to payment of at
least some of the overtime wages in-
terposed by Employers at hearing was
that they doubted that Claimant had
actually worked afl of the overtime
hours claimed. This defense also fails
for the following reasons. Employers
offered no evidence that Claimant had
not worked ail of the hours claimed,
and Employers had in fact made timely
payment to Claimant for all hours
claimed, albeit only at his regular
hourly rate. Moreover, Employers had
been present at least some of the
times when Claimant worked overtime.

The time for Employers to have
questioned the validity of the hours
Claimant indicated on his time card
was when Employers prepared the

payroll. Having accepted the hours for
payment then, they cannot now dis- :
pute them without some probative evi-
dence that was not available to them at -
payroil ime. Also, Employers chose to -
have Claimant keep track of his own
working hours. ORS 653.045 requires

an employer to keep records of the ac-
tual hours worked each week by each
employee. Since Employers had the
legal responsibiiity for record keeping
and not Claimant, they cannot now dis-
credit or disavow the system which
they chose to have Claimant use.

Wiilfulness

The issue of whether Employers
here shouid be assessed penalty
wages was the most difficuit. The key
element which must be proved before
penally wages can be assessed under
ORS 652,150 is wilifulness.

ORS 652.140(2) provides that
when an employee terminates employ-
ment with less than 48 hours' notice, all
eamed and unpaid wages must be
paid 48 hours after termination. ORS
652.140(2) further states that if "such
notice” is not given, the wages become
due within 48 hours after the employee
has quit his employment. The term
"such notice" refers to the employee's
notice of his intention to quit his em-
ployment Once the employee gives
stich notice, or the -employer is other-
wise on notice that the employee has
quit his employment, the employer is
obligated to pay the wages owed
within 48 hours.

ORS 652.150 provides that if the
employer wilifully does not pay the final
wages, as mandated in ORS 652.140,
the employer must, as a penally, con-
tinve to pay wages of the employee
from the due date thereof until the

'Zis)
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wages are paid or action therefor is
‘commenced, but in no case for more
‘than thirty days. ORS 652.150 then
“provides that an employer may avoid
‘the assessment of penalty wages by
‘showing financial inability to pay the
‘wages at the time they accrue.

The Oregon Supreme Court has
addressed the question of when failure
to pay is wiliful under ORS 662.150. In
Sabin v. Willamette Western Corpora-
tion 276 Or 1083, 1093, 557 P2d 1344
(1976), the court said:

"In defining the term "willfully"
for the purpose of this statute,
however, we held in Slale ex rel
Nilsen v. Johnston et ux, supra at
108, as follows:

" ***|ts purpose is to pro-
tect employees from unscrupu-
lous or careless employers who
fail to compensate their employ-
ees although they are fully
aware of their obligation to do
so. In Nomdling v. Johnston,
205 Or 315, 283 P2d 994
(1955), this court said: The
meaning of the term “willful" in
the statute is comectly stated in
Davis v. Momis, 37 Cal App 2d

269, 99 P2d 345" We now
quote the definion thus
adopted:

" * * * In civil cases the word
"willful" as ordinanly used
in courts of law, does not
necessarnly imply anything
blamable, or any malice or
wrong toward the other
party, Or perverseness or
morai  delinquency, but
merely that the thing done
or omitted {0 be done was

I ted i .
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ally. It amounts to nothing

person_knows_what he is
P

d-ng‘. mmmg N i [

agent.” {Emphasis

supplied.)

The facts indicate that Claimant
was employed as a "manager” despite
the fact that he did not have all the re-
sponsibilites and authority usually as-
sociated with such a position. Never
theless, his position was of some im-
pott and value to Employers. When
Claimant did not retum to work on the
agreed upon date, or at any time there-
after, it must have been quite clear that
a problem regarding his employment
had arisen.

Claimant's last day of work was
July 9, 1984. He picked up his last
paycheck on July 16, 1984. The facts
indicate that Claimant did not contact
Employers after July 16, 1984. Em-
pioyers received notice, however, on
August 24, 1984, that Claimant had
fled a claim for unemployment insur-
ance. Although it should have been
abundantly clear prior to this date, it
was certainly clear at this time to Em-
ployers that Claimant had quit his em-
ployment. The fact that Employers still
desired to use his services does not
change the situation or excuse them
from the obligation to pay Claimant the
overtime wages due him. The testi-
mony established that Employers actu-
ally worked some of Claimant's
overtime hours with him, and therefor
were aware that Claimant did work
overtime.

Once Employers were on notice
that Claimant had quit, they had 48
hours to pay Claimant his wages.
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- Employers’ ignorance of the law is not
a defense to the obligation fo pay
Claimant. Thus, Employers' failure to
pay the wages due him within 48 hours
after they received notice that Claimant
had quit, that is on August 24, 1984,
was willful and subjects Employers fo
Hability for a civil penalty.

These Employers, or any em-
ployer, cannot be excused due to their
ignorance of their legal obligation to
pay overtime for all hours over 40
worked in a single work week. The
Oregon Supreme Court held in McGin-
nis v. Keen, 189 Or 455, 221 P2d 907
{1950), that an employer has a duty to
know what wages are due to an em-
ployee at the time of termination.
Thus, Employers are obligated to pay
Claimant for the overtime hours
woarked.

ORS 652.150 provides that an em-
ployer may avoid liability for the penaity
by showing his financial inability to pay
the wages at the time of accrual. Here,
however, the facts indicate that Em-
ployers did in fact have the financial
abiity to pay. Therefore, penalty
wages are owed for thity days com-
mencing on August 24, 1984, the date
the wages were due.

Miscellaneous

The Order of Determination sets
forth the figure of $863.16 as the fotal
amount of overtime wages eamed by
Claimant. This figure was apparently
determined by multiplying aff 135
hours by $6.37, which represents
Claimants overtime hourly rate after
April 2, 1984, for a total of $863.14 (the
Order of Determination has a multipli-
cation error of $.02). This calculation is
not comect, however, because 3% of
Claimant's overime hours were

eamed before he received his raise
April 2nd, and therefore are payable at
$6.00 an hour rather than $6.37. The
figure in this Final Order for overtime
wages eamed, $862.50, was calci-
lated by multiplying 3% hours by $6.00-
an hour ($21.00) and 132 hours by
$6.375 ($841.50), and adding the two'
figures together. :

ORDER

NOW, THEREFORE, as author-
ized by ORS 652.332, Employers are
hereby ordered to pay to the Bureau of
Labor and Industries, in trust for Claim-
ant JEFFRIE M. DOTTER, the amount
of $1,558.13, which represents
$329.63 in eamed and unpaid over-
time wages, and $1,228.50 in penaity
wages; plus interest thereon at nine
percent per annum, for the period from
August 1, 1984, until paid on $329.63,
and from September 1, 1984, until paid

on $1,228.50. This payment mustbe |
defivered to the Bureau of Labor and *
Industries, Hearings Unit, 309 State
Office Building, 1400 SW. Fifth Ave- -

nue, Portland, Oregon 97201.

In the Matter of
MARK LEWIS TRACTON,

dba The Job Exchange,
Respondent.

Case Number 08-84

Final Order of the Commissioner
Mary Wendy Roberts
Issued April 24, 1986.

SYNOPSIS

An employment counselor for Re-
spondent, a private employment
agency owner, failed to show on a job
referral document the names and ad-
dresses of the persons who had given
Respondent an exploratory job order,
when that information was on the job
order document and available to Re-
spondent, in violaion of OAR
B839-17070(1}b). Because the em-
ployment counselor did not knowingly
make a false representation concem-
ing the job title, kind of work, special
skills, and minimum performance level
required to a job applicant in the ex-
ploratory job referral, Respondent did
not violate ORS 658.185(3) and re-
lated res. The Commissioner as-
sessed a $250 civil penalty for the
violation found. ORS 658.115,
658.185(3;, OAR  839-17-052(4),
839-17-060, 839-17-070, 839-17-277.

The above-entitled contested case
came on regularly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Officer by the Commissioner
of the Bureau of Labor and industries
of the State of Oregon. The hearing
was held, in conjunction with the hear-
ing of Case Number 07-84, ancther
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matter conceming Mr. Tracton's pri-
vate employment agency license, on -
February 20-21, 1985, and May 29,
1985, in Rooms 311 and 707 of the
State Office Building, 1400 S.W. Fifth
Avenue, Portland, Oregon. The Bu-
reau of l.abor and Industries (hereinaf-
ter the Agency) was represented by
Frank T. Mussell, Assistant Attomey
General of the Department of Justice
of the State of Oregon. Mark Lewis
Tracton, doing business as The Job
Exchange, (hereinafter Respondent)
was represented by Anthony A. Buc-
cino and William T. Goode, Attomeys
at Law.

The Agency called as witnesses
Respondent, Robert Jasper, Respon-
dents client during times matenal
herein; and Christine Hammond, Com-
pliance Specialist Supervisor with the
Wage and Hour Division of the
Agency. Respondent called Respon-
dent; Ms. Hammond; Gary Sandstrom,
an employment counselor employed
by Respondent during times material
herein; and Mr. Jasper.

Having fully considered the entire
record in this matter, |, Mary Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact, Ulimate Find-
ings of Fact, Ruling, Conclusions of
Law, Opinion, and Order.

FINDINGS OF FACT -
PROCEDURAL

1) By a nolice dated June 29,
1984, the Agency informed Respon-
dent that the Agency proposed to re-
voke Respondents private employ-
ment agency license. The Agency
cited as the bases for that proposal the
following  allegations:  Respondent
made a false representation
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4) By a notice dated November 6,

concemning the job title, kind of work,
special skills, and minimum perform-
ance level required in referring its client
Robert Jasper fo an employer, referred
Mr. Jasper on the basis of an explora-
tory job order which did not contain as
much infomation as was available
from the employer; falled fo indicate on
the job order for the Jasper referral that
weekend and night work were re-
quired, and whether union member-
ship was required; failed to indicate on
the Jasper job referral document the
name and address of the person who
had given the job order; and misrepre-
sented the daily hours of work and ap-
proximate wages or salary on the
Jasper job referral document. The
Agency charged that those acts and
failures violated various specified provi-
sions of ORS chapter 658 and/or Divi-
sion 17 of OAR chapter 839.

2) By a letter dated July 24, 1984,
Respondent, through counsel, re-
quested a hearing on the Agency's
proposed action.

3) The Agency referred this matter
to the forum for hearing at the same
time the Agency referred to the forum
for hearing a proposal to revoke Re-
spondent's private employment license
on a basis unrelated to the bases re-
cited in Procedural Findings of Fact 1
above. The agency asked the forum
to schedule the hearing of these two
matters together and to issue a sepa-
rate Order conceming each. The fo-
rum  denominated  this  matter
{described in Procedural Finding of
Fact 1 above) as Case Number 08-84
and the other revocation matter de-
scribed above as Case Number 07-84.
Fhis Order concerns only Case Num-
ber 08-84.

1984, this forum notified Respondent
and the Agency of the time and place

set for the hearing of this matter. (The .

forum set the hearing of Case Number
07-84 for the same time and place.)

5) By a notice dated December
21, 1984, the Agency informed Re-
spondent that the Agency proposed to
refuse 1o renew Respondent's private
employment agency license for, in ef-
fect, one or more of the reasons re-
ciied in the Agency's proposed
revocation of that license in Case
Number 08-84, and the reason recited
in the Agency's proposed revocation of
that ficense in Case Number 07-84.
Included in this December 21, 1984,
notice was notice of the time and place
set for the hearing on the proposed re-
fusal to renew Respondents ficense,
the same time and place as were set
for the hearing on the proposed revo-
cation of that license. In other words,
since the cases numbered 07-84 and
08-84 had been set for hearing to-
gether, the Agency issued a consoli-
dated proposal to refuse to renew
reciting as its bases the ailegations in
both cases. The Agency clarified at
the pre-hearing conference that it is-
sued the proposed refusal to renew
because it was not certain whether the
proposal to reveke would be appropei-
ate when (and ify the license at issue
expired at the end of the kicensing pe-
riod, December 31, 1984. The Agency
clarified at hearing that it is the
Agency's posifion that the allegations
in Case Number 08-84 by themselves
support a revocation of or refusal to re-
new (whichever is appropriate) Re-
spondents  private  employment
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agency license, as does the allegation
in Case Number 07-84 by itseif.

.~ 6) Before the commencement of
the hearing of this matter, Respondent
received from this forum a copy of "in-
formation Relating to Civil Rights and
wage and Hour Contested Case

' Hearings,” a document which is part of

the record, and stated on the record
that he had read this document and
understood it perfectly. The Presiding
Officer told Respondent to inform her if
at any time during the hearing he had
any question about the proceedings.

7) In his exceptions to the Pro-
posed Order, Respondent requested a
*hearing” before the Commissioner,
pursuant to ORS 183.460. This forum
presumes that this was meant to be a
request for oral argument to the Com-
missioner. This request is denied. In
the two convenements of hearing and
his exceptions to the Proposed Order,
Respondent has had full opportunity to
present any relevant argument to the
forum, orally and in writing. The forum
has carefully reviewed all such argu-
ment and found that it adequately
speaks for itself without further
explanation.

FINDINGS OF FACT ~ THE MERITS

1) Respondent is a natural person
who, during all times material herein,
operated a business named The Job
Exchange as a sole proprietorship in
the State of Oregon. During all imes
material herein, The Job Exchange
was a private employment agency, as
defined in ORS 658.005, which Re-
spondent was licensed to maintain pur-
suant to ORS 658.005 fo 658.245.

2) In July 1983, Robert Jasper
was a colege graduate who had
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worked as a grocery cashier for five
years and was seeking a position in
management with a large fim. He no-
ticed a newspaper advertisement con-
ceming management frainee work
which had been placed by Respon-
dent. On or about July 14, 1983, in re-
sponse to that advertisement, Mr.
Jasper went to Respondent's office for
an interview conceming this employ-
ment prospect. He spoke with Gary
Sandstrom, an employment counselor
employed by Respondent. Mr. Sand-
strom discussed with Mr. Jasper the
fob options available to him, telling Mr.
Jasper that because of his background
in retail grocery work, he was much
more likely to get a job in that field than
the job described in the advertiserment,
Specifically, Mr. Sandstrom suggested
to Mr. Jasper that his future might be
better served by his taking a job in a
management training program at "Fred
Meyes” (hereinafter the Employer), a
retail store. Mr. Sandstrom told Mr.
Jasper that Mr. Sandstrom had a
friend working for the Employer in con-
nection with a management training
program. Mr. Sandstrom explained to
Mr. Jasper that that program inveolved
fouring different departments in the
grocery store, receiving training in
each of those departments, and even-
tually (after going through the training
program) working into a supervisory
position overseeing all those depart-
ments. Mr. Sandstrom toid Mr. Jasper
that he might start as a produce man-
ager. These were all the details Mr.

Sandstrom provided Mr. Jasper as to
what the Employer's management
fraining program involved.

3) About six months before this
conversation with Mr. Jasper, Mr.
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Sandstrom had talked informally with
Richard Basch, an old friend whom he
had encountered by chance that day.
Not having seen each other for a few
years, Mr. Sandstrom and Mr. Basch
talked about their careers. Mr. Basch
said that he had worked for the Em-
ployer and recently had been pro-
moted to corporate headquarters,
where he was involved in the place-
ment and training of people moving
into the Employer's beginning and
lower level management. Mr. Sand-
strom told Mr. Basch that he worked
for Respondent. Mr. Basch told Mr.
Sandstrom about his progression to
management at the Employer He
said that he had started with the Em-
ployer as a clerk out of high school,
worked his way to management in pro-
duce, assumed further management
responsibilities at another of the Em-
ployer's stores, become store manager
at a third, new store of the Employer,
and finally obtained his recent promo-
tion. Mr. Basch did not specifically use
the term "management training pro-
gram” or "management frainee” in de-
scribing what he had been through and
been at the Empioyer; he said he had
gone through the progression to man-
agement. Mr. Basch also described
the kind of person the Employer seeks
for this progression into management.
He gave specifications conceming
background (education and experi-
ence) and character. For example, Mr.
Basch said that having a college de-
gree was and should be beneficial, and
that the alternative was heavy fieid ex-
perience. Mr. Sandstrom asked Mr.
Basch whether he could present appli-
cants to him, and Mr. Basch said he
could call him about an applicant who
fit the above-mentioned specifications.

4) After his discussion with Mr;
Jasper, Mr. Sandstrom was not able to
reach Mr. Basch for four days. Finally,

on July 18, 1983, in a hurried tele
phone conversation, Mr. Sandstrom,

told Mr. Basch that he had a client who

looked like good management material.

for the Employer, a person who could
train into management. Mr. Sand-
strom said that this person met the
specification he and Mr. Basch had
discussed six months eardier, and de-
scribed Mr. Jasper's credentials and
background. Mr. Basch toid Mr. Sand-

strom that he knew of no specific job -
available at the time. However, be- -

cause he was impressed by Mr. Jas-
per's qualifications, Mr. Basch referred

Mr. Sandstrom to John Brown, the

Employer's Valley Division Manager.
Mr. Sandstrom telephoned Mr.

Brown and, in another hurried conver- |-

sation, told Mr. Brown that Mr. Basch
had directed him {o call and present an
applicant. After Mr. Sandsfrom made
that presentation, Mr. Brown agreed to
talk with Mr. Jasper. Although Mr.
Brown knew that there was no particu-
lar position open at the time, he was
impressed with Mr. Jasper's apparently
superior abiliies. Mr. Brown instructed
Mr. Sandstrom to have Mr. Jasper call
him.

5) Mr. Sandstrom telephoned Mr.
Jasper in Astoria, Oregon, on July 18,
1883, and told him fo call Mr. Brown,
Mr. Sandstrom did not specifically tell
Mr. Jasper that his interview with Mr.
Brown would be an "exploratory” inter-
view, but he did explain to Mr. Jasper
that there was not a specific position
available with the Employer at that
time. Mr. Jasper festified that Mr.
Sandstrom did not tell him the purpose

:of caling Mr. Brown, but Mr. Jasper
- understood from his conversation with

Mr. Sandstrom that it was to seek em-
ployment with the Employer. Mr. Jas-
per did not know, at that point, if he
wanted to work for Employer or not.

8) On July 18, 1983, after speak-
ing with Mr. Basch, Mr. Sandstrom

- completed the original of a job order

document (hereinafter JOD) concem-
ing his referral of Mr. Jasper to the Em-
ployer.  Mr. Sandstrom put the
following information relevant to this
matter on the JOD:

a) He wrote "EXPLORATORY IN-
TERVIEW' in the upper left comer.

b) In the section for "position/job
title,” he wrote "MGMT TRNEE."

¢} In the section entited "Order
by," he wrote "Rich Basch" and "John
Brown" and their titles.

d) In the section entitted "specifica-
tions (education, experience, etc.)) ba-
sic skills required," he wrote "Individual
should be degreed in business or re-
jated field with heavy business bkgd.
Retail experience is helpful preferably
in groceries.”

e) In the section encaptioned "du-
ties (what will the person be doing the

first thity days," he wrote "Individual

will go right to work with heavy OJT"
{on-the-job training).

Mr. Sandstrom did not fill in the
section marked "union membership
yes __no_ "

Mr. Sandstrom testified at hearing
that he put all the information which he
had cobtained about the Employer from
Mr. Basch on the JOD.

The JOD is not for dissemination to
applicants, and Mr. Jasper did not see
it before the hearing of this matter.
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7) On July 18, 1983, after speak-
ing with Mr. Brown, Mr. Sandstrom
campleted the original of a job refemal
document (hereinafter JRD) concem-
ing his referral of Mr. Jasper to the Em-
ployer. Mr. Sandstrom put the
following information relevant to this
matter on the JRD:

a) He wrote "EXPLORATORY IN-
TERVIEW" across the top. Along the
left side he noted: "This in (sic) an ex-
ploratory interview. Though no posi-
tion is cumently available, an interview
has been agreed to."

h) In the section encaptioned
"Kind of Work/Employment (Job Title
or Tiles and any Required Skills not
usually associated with Job Title," he
wrote "MGMT TRNEE."

¢} In the section entitted "Approx.
Monthly Eamings," he wrote "1000
DOE" {depending on experience) and
circled "Approx.”

d) In the section stating "Union
Membership Required Yes_ No_ "
he checked the box "no."

e) In the section stating "Daily
Hours of Work __Fight __Other," he
did not mark either box, but he printed
40 hrs + eves and wkends"

Mr. Sandstrom left blank the sec-
tions on the JRD for the name and ad-
dress of the person giving the job
order. He testified that he did this be-
cause he did not know whose name,
Mr. Basch's or Mr. Brown's, fo put
down. For reasons stated in Section
2.C. of the Opinion below, which is in-
corporated herein by reference, this fo-
rum finds that Mr. Sandstrom left these
sections blank because of his confu-
sion as to which name would be most
appropriate on the JRD.
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As required by OAR 838-17-070
(2), Mr. Sandstrom mailed the JRD to
Mr. Jasper. (He did not personally de-
liver it, because Mr. Jasper was out of
town.) Mr. Jasper received the JRD
on or about July 21, 1983, after he had
gone to his interview with Mr. Brown
and started working with the Employer.

8) Mr. Sandstrom testified that he
did not tell Mr. Jasper anything about
the nature of his potential work with the
Employer other than what Messrs.
Basch and Brown told him.

9) On January 3, 1984, Christine
Hammond, Compliance Specialist Su-
pervisor for the Wage and Hour Divi-
sion of the Agency, interviewed Mr.
Basch by telephone in connection with
this matter. Mr. Basch told Ms. Ham-
mond that he did not provide Mr. Sand-
strom with the information on the JOD
and denied that the information in the
“Specifications” section of the JOD
came from him. He also stated that he
did not provide Mr. Sandstrom with the
information contained on the JRD. Mr.
Basch, and Mr. Brown in a telephonic
interview on December 30, 1984, told
Ms. Hammond that no management
training program existed at the Em-
ployer's grocery store.

10) Mr. Brown and Mr. Jasper met
and discussed Mr. Jasper's goals and
what he wanted to achieve at the Em-
ployer. Mr. Jasper told Mr. Brown that
his goal was to work in the office in
some administrative capacity.  Mr.
Brown said that Mr. Jasper would have
to become a store manager first. Mr.
Jasper testified, and this forum finds,
that Mr. Brown did not tell Mr. Jasper
how he would start at the Employer.
{Mr. Jasper knew that the Employer's
managers and assistant managers
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started by working as cashiers and that .
he had to go to cashier's training :
The record does not reveal.

school.
how Mr. Jasper knew these facts.)

11)Afler that discussion, Mr. Jas-

per telephoned Mr. Sandstrom and
told him that all had "gone fine" and

that he was going o cashier school, -

ie, he had been hired by the
Employer.

12)Pursuant to his interview with
Mr. Brown, Mr. Jasper was hired by
the Employer. He worked there from
July 1983 untl November 1984. Dur-
ing that time, in the grocery store, he
worked as a cashier, worked freight,
and, six to eight months after he had
started, he began working in the pro-
duce department (Although he re-
ceived cashier training, there is no
direct evidence as to whether Mr. Jas-
per received fraining in his freight or
produce work.)

13) Sometime during Mr. Jasper's
first 2% months of employment, Mr.
Davis, manager of the store in which
Mr. Jasper worked, told Mr. Jasper that
he had to be a cashier as a prerequi-
site to doing anything else, and that he
was to go to work on the freight crew
after working as cashier. Mr. Jasper
assumed that his cashier work was
phase one of the Employer's manage-
ment training program, and working on
the freight crew would be phase two.

14} Mr. Jasper testified that about
2% months after his employment with
the Employer began, Mr. Jasper dis-
covered that he was not working in a
management training position. After

noting that another employee hired at
the same time he was hired had begtn
to take on some management roles,
Mr. Jasper asked Mr. Davis if he, Mr.

asper, was a management trainee.
ir. Davis said that he was not

15)it is not the Employer's policy to
ire people directly into management.
n-order to advance into a manage-
ment position with the Employer, one
enerally starts "at the bottom" as a
cashier and is promoted upwand over
ime, based on job performance.
There is no formal Management Train-
ng Program; potential managers are
" frained in the progression described in
" the previous sentence. The change of
“command in each of the Employer's
* stores, from the bottom up, is cashier,
. fifth in command (if store size wamants
 that position), fourth in command, third
" in command, Assistant Manager and
Store Manager.

o 16)Mr. Jasper testified that he does
not think that progressing into manage-
ment at the Employer was "intended
for him" because during his employ-
ment there, he saw people promoted
before him and hired above him. How-
ever, Mr. Jasper's further testimony re-
vealed, and this forum finds, that the
people hired "above him,” as a fourth in
command, had previous experience
with the Empioyer, and the person pro-
moted before him had previous experi-
ence as a store manager. (Mr. Jasper
felt that the lafter person was a man-
agement trainee, a "person flagged for
management”" This person boxed
groceries for one week, cashiered for
one week, and then went on lo the
freight crew.)
5 Mr. Jasper testified, and this forum
| finds, that as a general rule, pecple
i whom the Employer hires who have no
i prior experience with the Employer and
' no store manager experience progress
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just the way Mr. Jasper did during his
employ at the Employer.

The latter testimony, plus Mr. Jas-
per's testimony conceming contact he
had with the Employer in December
1983, indicates that even after Mr.
Davis told him he was not a manage-
ment trainee, Mr. Jasper continued to
believe that the Employer had man-
agement trainees and a management
trainee program.

17)Mr. Sandstrom testified that by
"management training program,” he
meant the progression into the Em-
ployer's management.

18) There is no evidence that, at the
times of their above-described con-
tacts with Mr. Sandstrom conceming
Mr. Jasper, either Mr. Basch or Mr.
Brown knew or told Mr. Sandstrom that
Mr. Jasper would start his employment
for the Employer in a cashier position.
Mr. Sandstrom's testimony about his
conversations with Mr. Basch and Mr.
Brown about Mr. Jasper included no
mention of a cashier position.

19) Mr. Jasper testified that by
"management training program,” he
means an organized procedure with
some educational benefits attached to
it, i.e., training classes and working un-
der people in different sorts of
apprenticeships.

20) Respondent testified that "man-
agement fraining program” means ex-
actly what Mr. Jasper entered into at
the Employer. He testified that Mr.
Jasper's employment at the Employer
is the "profile” of a management train-
ing program: it fits the progression of
Mr. Basch and others in the Em-
ployer's management today. He also
testified that management training
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* programs vary greatly from business to

" business, and that not all such pro-
grams involve classroom work.  He
testified that the Employer's manage-
ment training program was of the type
where the employer requires or prefers
to hire participants with a college de-
gree, start them at the bottom and pro-
gress them through different positions
up to a management paosition. He tes-
tiied that aithough maybe the word
"Program” was not attached to this
progression up to a management posi-
tion, it in fact constitutes a manage-
ment training program, and Mr. Jasper
was hired by the Employer as, and
was, a management trainee.

21) Ms. Hammond testified, and
this forum finds, that the definition of
"management trainee” could vary
within “the industry." (It is not clear
whether she meant the private employ-
ment agency or the grocery industry.)

22) Mr. Jasper was hired by the
Employer as a parHime employee.
He worked 35 to 40 hours per week
and received full fringe benefits.

23)Mr. Jasper testified, and this fo-
rum finds, that Mr. Sandstom told him
he would be salaried at approximately
$1000 per month if he worked for the
Employer. In fact, Mr. Jasper was paid

an hourly wage and eamed $1700 to
$1800 per month during his
employment.

When Mr. Basch talked with Mr.
Sandstrom on July 18, 1983, about Mr.
Jasper, Mr. Basch told Mr. Sandstrom
he did not know what Mr. Jasper's sal-
ary would be if he went to work for the
Employer. Thereafter, however, in re-
sponse to Mr. Sandstrom’s questions,
Mr. Basch told him that it would be at
least $1000 for full-time work.

“- Citeas 5 BOL 129 (1986).

The JRD herein states month
rather than hourly compensation fo

Mr. Jasper. The appropriate blank on:
that document is encaptioned in terms:

hourty,

of monthly, rather than

eamings.

24)Mr. Sandstrom wrote "40 hours:
** * in the "Daily Hours of Work":
space on the JRD because Mr. Basch®
ar Mr. Brown had told him that Mr. Jas-

per would work about forty hours per
week. Mr. Jasper does not think that
by writing that phrase and not checking
the box for "eight’ in this space, Mr
Sandstrom misrepresented to him the
daily hours of work in his potential job,
In business, forty hours per week is

generally considered to mean full-time, -
eight hours per day, five days per - |

week,

Mr. Sandstrom added "+ eves and

wkends" to his above-described nota-

tion of "40 hours" because, given the |

pature of the Employer's business, Mr.

Sandstrom correctly assumed that Mr,
Jasper's work would require working

during those times. Neither Mr. Basch

nor Mr. Brown had told Mr. Sandstrom -

that Mr. Jasper wouid be required to
work on weekends, evenings, or
nights,

During his employment with the
Employer, Mr. Jasper worked all
hours. He testified that before he
started, he knew he would "have some
night work," but he did not understand
that that meant he would sometimes
work the swing shift, ie, at3or4 am.
Mr. Jasper's testimony as to what Mr.
Sandstrom fold him about work hours
is inconsistent: he testified first that Mr.
Sandstrom told him he would be work-
ing nights and weekends, then he testi-
fied that Mr. Sandstrom did not
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mention when his daily hours of work
woidd be. Finally, Mr. Jasper testified
that both the JRD and his conversa-
tions with Mr. Sandstrom led him to be-
jieve that he would be working "days
and evenings.”

25) Neither Mr. Basch nor Mr.
Brown told Mr. Sandstrom that union
membership would or would not be re-
quired in Mr. Jasper's potential job. Mr.
Sandstrom assumed that it would not
and so noted on the JRD. In fact, Mr.
Jasper was required to join a union
within one month of commencing em-
ployment with the Employer.

26) There is no evidence that Re-
spondent ever supplied to Mr. Jasper
the names and addresses of the per-
sons who gave Respondent the job or-
der upon which Mr. Jasper was
referred to the Employer. There is no
evidence that this failure resulted in
any monetary damage to Mr. Jasper.

Respondent terminated Mr. Sand-
strom subsequent to the above-
described events. (There is no evi-
dence as to why Respondent termi-
nated him) Since Mr. Jaspers
referral, Respondent has taken steps
to assure that his employees fuily com-
plete required fonms.

27)At hearing, Mr. Jasper demon-
strated how it could be difficult to com-
municate effectively with him. He was
hesitant in manner of speech, equivo-
cal and at times defensive, and his an-
swers were in some instances
incomplete, confusing and/or ambigu-
ous, inconsistent, and in at least one
instance emoneous. In short, Mr. Jas-
per was not forthright or articulate.
This forum disagrees with the

Agency's attribution of these character-
istics to the nervous strain of the
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hearing: if that were the explanation,
this forum would expect them to have
diminished as Mr. Jasper became ac-
customed to testifying, and they did
not  Furthermore, one might well as-
sume that if Mr. Jasper were nervous
at hearing, he was also nervous in his
interviews with Mr. Sandstrom and Mr.
Brown. In sum, this forum concludes
that Mr. Jasper's handicaps to effective
communication, along with (what the
Agency itself labeled) his naiveté in
business matters, can explain at least
in part Mr. Jaspers inaccurate as-
sumptions and misconceptions about
the nature of his position at the
Employer.

Where Mr. Jasper's testimony on a
point was inconsistent, this forum has
considered the version least favorable
to Mr. Jasper as his testimony on the
point in question.

28) Mr. Sandstrom was a very
credible witness. His manner was pro-
fessional: he was serious, relaxed and
straightforward, and he made no at-
tempt to hide even those facts which
could have portrayed him as some-
thing of a scapegoat herein. Both Mr.
Sandstrom's demeanor and the con-
sistency of his testimony gave the fo-
rum the strong impression that Mr.
Sandstrom was a fruthful and accurate
witness, and the forum assessed his
testimony in that light.

29) Mr, Sandstrom testified that he
never intended to misrepresent any-
thing to Mr. Jasper in his above-
described contacts with Mr. Jasper.

30} Because this forum has found
Mr. Sandstrom a very credible witness,
as noted in Finding of Fact 28 above,
and because the statements of Mr.
Basch and Mr. Brown to Ms.
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= cited heréin above were not

subject to clarification through cross-
examination and questioning by the fo-
rum, this forum has given mone weight
to Mr. Sandstrom's testimony than to
the statements of Mr. Basch or Mr.
Brown, where they may conflict.

ULTIMATE FINDINGS OF FACT

1) During all times material herein,
Respondent did and was duly-icensed
to do business in the State of Oregon
as The Job Exchange, a private em-
ployment agency. _

2) On July 18, 1983, Gary Sand-
strom, an employee of Respondent,
brought the qualfifications of Robert
Jasper, an applicant for work and Re-
spondents ciient, to the attention of
Richard Basch and John Brown, em-
ployees of the Employer, a potential
employer of Mr. Jasper. As a result of
this action by Mr. Sandstrom, the Em-
ployer's interest in exploring the possi-
bility of employing Mr. Jasper was
evidenced by Mr. Brown's agreement
to interview Mr. Jasper, even though
the Employer had no particular job
available for him at the time. Conse-
quently, the Employer gave to Mr.
Sandstrom a "bona fide exploratory job
order" requesting that Respondent re-
fer one specific applicant only, Mr. Jas-
per, for an "exploratory interview,” as
those terms are defined in OAR
839-17-051(2) and OAR 839-17-053.

3} Mr. Sandstrom notified Mr. Jas-
per of this refemral and directed him to
call Mr. Brown conceming employment
at the Employer. Mr. Sandstrom told
Mr. Jasper that there was not a spe-
cific position available with the Em-
ployer at that time.

4} Also on July 18, 1983, after re-
ceiving the above-described expiora-

tory job order and before Mr. Jasper

interviewed with Mr. Brown, Mr. Sand-
strom completed an exploratory job or-
der document (JOD} conceming this
job order. On the JOD Mr. Sandstrom
did not indicate that weekend and night
work was required or whether union
membership was required in the po-
tential job. The Employer had not sup-
plied this information to him. On the
JOD, Mr. Sandstrom noted that
Messrs. Basch and Brown had placed
the job order and supplied their titles.
Finally, on the JOD, Mr. Sandstrom in-
dicated that the hours of work per day
would be eight and that the approxi-
mate monthly salary would be $1000
depending on experience. The only
information the Employer had given
Mr. Sandstrom conceming Mr. Jas-
per's potential hours or times of work
was that he would be working approxi-
mately forty hours per week. The
abovecited salary information was
based upon Mr. Basch's statement to
Mr. Sandstrom that Mr. Basch did not
know what Mr. Jasper's salary would
be, but that it would be at least $1000
per month for full-time work.

5) On July 18, 1983, after receiv-
ing the exploratory job order from the
Employer, Mr. Sandstrom completed a
job refemal document (JRD) concem-
ing Mr. Jasper's refemal. On this JRD,
Mr. Sandstrom comectly indicated that
evening and weekend work would be
required. He also indicated on the
JRD that union membership would not
be required in Mr. Jaspers potential
position, which proved to be accurate
only for the first month of employment
This information was based upon Mr.
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'éandshom’s assumptions  derived
from his knowledge of retail grocery
and not upon information he had re-
ceived from the Employer. On the
JRD, Mr. Sandstrom did not supply the
names and addresses of the persons
giving the job order, Messrs. Basch
. In the. blank on the JRD
marked "Monthly Eamings," Mr. Sand-
strom noted approximately (empha-
sized by Mr. Sandstrom) $1000

 depending on experience. In the blank
. on the JRD marked "Daily Hours of
7 Work," Mr. Sandstrom did not mark ei-
. ther printed box, labeled “"eight’ and

"other' respectively, but wrote "40 hrs
+ eves and wkends."

Because Mr. Sandstrom had fto
mail the JRD fo Mr. Jasper, Mr. Jasper
received i after his interview with Mr.
Brown.

6) There is no evidence that the
above-described JOD did not contain
as much information as was available
from or could be supplied by the Em-
pioyer, given the fact that, since no
specific job was available when the
Employer gave the job onder, the Em-
ployer presumably did not know at that
time to what specific job Mr. Jasper
would be assigned. With the exception
of the information as to the number of
hours of work per week, the above-
cited information conceming hours of
work and union membership which the
JRD contained and the JOD did not
contain did not come fom the
Employer.

7} During his employment with the
Employer, Mr. Jasper earmned an hourly
wage which amounted to $1700 to
$1800 per month. The fact that the
compensation information on the JRD
proved to be inaccurate as fo the
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amount and type does not mean, by
itself, that Mr. Sandstrom failed to in-
clude or "misrepresented” that informa-
tion on the JRD. Given the information
Mr. Sandstrom was given for this ex-
ploratory job order by the Employer
and the lack of any evidence that more
or other information was available (as
there was no specific job available),
Mr. Sandstrom did not fail to include or
“misrepresent” the approximate wages
or salary on the JRD.

8) Mr. Sandstrom did not explicitly
note on the JRD, as he had on the
JOD, that the daily (as opposed to
weekly) hours of work wouid be eight
However, he did note what the em-
ployer had told him: the weekly hours
of work would be forty (and would in-
clude, he assumed, evenings and
weekends). In business, forty hours
per week generally means eight hours
per day. For these reasons, Mr. Sand-
strom did not fail to inciude or "misrep-
resent’ information avaitable to him
from the Employer conceming the daily
hours of work. '

9y Mr. Jasper had told Mr. Sand-
strom that he sought work in manage-
ment. Mr. Sandstrom indicated on the
JRD, which he sent to Mr. Jasper on or
about July 18, 1983, that there was no
position then available and this was an
exploratory interview. However, Mr.
Sandstrom described the kind of work
the refemal concemed as "MGMT
TRNEE."

10}During all times material herein,
the Employer did not have a formal
Management Training or Trainee Pro-
gram in which it hired and formally des-
ignated people as managers-in-
training, thereby evidencing a commit-
ment to make them managers.
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Instead, the Employer hired people
with good education or experience cre-
dentials, placed them at the bottom of
their job ladder, and, if job performance
so indicated, had them work various
positions and progress up the chain of
command to store and corporate man-
agement. It was not the Employer's
policy to hire people directly into
management.

11)When Mr. Sandstrom referred
Mr. Jasper to the Employer, Mr. Sand-
strom knew the management training
poficy of the Employer described in Ul-
timate Finding 10 above. There is no
evidence the Employer specifically
used the term "management trainee”
or "management training program" in
describing to Mr. Sandstrom the work
concerning which Mr. Jasper would be
interviewed.

12)Before referring Mr. Jasper to
the Employer, Mr. Sandstrom de-
scribed to Mr. Jasper what Mr. Sand-
strom called the Employer's manage-
ment training program as involving
"touring” different grocery units and re-
ceiving training in each, and thereafter
working info supervising all those units.
By "management training program,”
therefore, Mr. Sandstrom meant the
Employer's progression info manage-
ment. Mr. Sandstrom added no further
details about this program or progres-
sion except that Mr. Jasper might start
as a produce manager and Mr. Sand-
strom had a friend employed at the
Employer in connection with the
program,

13)Mr. Sandstrom got the informa-
tion he gave Mr. Jasper about the na-
ture of his potential job with the
Employer from Messrs. Basch and
Brown.

14)Mr. Jasper apparently under-
stood that in describing his potential
work with the Employer, Mr. Sand-

strom was describing a Management
Training Program as described in tha
first sentence of Ultimate Finding 10
above, At least part of this misappre- -
hension can be atributed to Mr. Jas-

per's naiveté,

16) There is no reliable evidence on
the record that "management training
program” or "management trainee” are
terms which have an exact, consistent
meaning. There is uncontroverted evi-
dence, and so this forum has found,
that the meaning of "management
trainee" could vary. Accordingly, this
forum finds that the meanings of "man-
agement training program” and "man-
agement trainee" are inexact.

16) Mr. Sandstrom referred Mr.
Jasper to the Employer in culmination
of two conversations he had with Mr.
Basch and one brief ensuing conver-
sation with Mr. Brown. In those con-
versations with Mr, Basch, M.
Sandsfrom and Mr. Basch had dis-
cussed the Employer's progression
into management. Mr, Basch had told
Mr. Sandstrom he couid call Mr. Basch
if he found an applicant who fit the Em-
ployer's  specifications conceming
background and character for this pro-
gression. Mr. Sandstrom felt that Mr,
Jasper fit these specifications and told
Mr. Basch this. To Mr. Basch, Mr.
Sandstrom labeled Mr. Jasper a per-
son who looked like good manage-
ment material for the Employer, a
person  who could train  into
management,

17) There is no evidence that when
they each talked with Mr. Sandstrom
briefty about Mr. Jasper, either Mr.

Basch or Mr. Brown knew or told Mr,
Sandstrom that Mr. Jasper would start
his employment for the Employer in a
cashier position, if he was hired.
Furthermore,

a) Mr. Sandstrom teslified that he
put all the information he got from Mr.
Basch about the Employer on the
JOD, which says nothing about a
cashier position.

b) Mr.  Sandstrom's testimony
about his conversations with Mr.
Basch and Mr. Brown about Mr. Jas-
per included no mention of a cashier
position.

¢} In their interview, Mr. Brown did
not even tell Mr. Jasper where he
would start his employment with the
Employer.

in light of all these facts, this forum
has concluded that when Mr. Sand-
strom referred Mr. Jasper to the Em-
ployer, neither Mr. Basch nor Mr.
Brown (nor anyone else from the Em-
ployer) had told Mr. Sandstrom, and
Mr. Sandstrom did not know, that Mr.
Jasper would start any employment
with the Employer in a cashier position.

18)As a result of (and not before)
Mr. Jasper's interview with Mr. Brown,
Mr. Jasper decided to go to work for
the Employer. The Employer hired Mr.
Jasper knowing, from Mr. Sandstrom
and Mr. Jasper, that Mr. Jasper's goal
was to progress info management.
Mr. Jasper had told Mr. Brown that his
goal was to work in some administra-
tive capacity, and Mr. Brown had told
him he had to start as a cashier in or-
der to do that.

19) Mr. Jasper worked for the Em-
ployer for approximately 17 months,
first as a cashier, then in freight, and
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finally in the produce department. Ac-
cordingly, Mr. Jasper did begin the
Employer's progression intc manage-
ment by working in various grocery
units and jobs. (Mr. Jasper did receive
training as a cashier. There is no direct
evidence as o whether he received
fraining in his freight or produce work.
However, as there is no evidence that
Mr. Jasper had done this work before,
this forum presumes the Employer
must have frained him todo it}

20) After Mr. Jasper had worked
for the Employer about 2242 months, he
noticed one person who had been
hired by the Employer at a higher
place in the chain of command and an-
other person who, having been hired at
the same time as Mr. Jasper, was pro-
moted before him. Mr, Jasper asked
his supervisor if Mr. Jasper was a
management trainee and was told he
was not.

21) Despite the statement of Mr.
Jaspet's supervisor cited in the previ-
ous sentence, Mr. Sandstrom's iabel-
ing Mr. Jasper's position "management
trainee” or part of a "management
trainee program” was not clearly emo-
neous. That is, it is not clear that Mr.
Jasper was not a management
trainee, in some reasonable sense of
that inexact term.

There is no evidence that at any
time during Mr. Jaspers employment
by the Employer, the Employer did not
intend that Mr. Jasper progress into
management. The Employer hired Mr,
Jasper knowing his goal was to man-
age, and in fact, Mr. Jasper pro-
gressed, during his employment, just
as would one progressing toward the
Employer's management. The two
above-mentioned other employees
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who were hired above Mr. Jasper or
promoted before him had previous ex-
perience with the Employer or store
management experience which Mr.
Jasper lacked.

22) A preponderance of the evi-
dence certainty does not indicate that
Mr. Sandstrom knowingly made a false
representation conceming the job title,
kind of work, special skills, and mini-
mum performance level required in po-
tential employment with the Employer
when he refered Mr. Jasper to the
Employer for an exploratory interview.
Neither Mr. Sandstrom's statements {o
Mr. Jasper nor his statements on the
JOD {which Mr. Jasper did not see un-
til hearing) and the JRD, when viewed
in ight of all the information Mr. Sand-
strom received from or gave to the
Employer, or gave to Mr. Jasper, con-
ceming Mr. Jasper's potential position
and the progression info management
at the Employer constitute knowing
false representations conceming job
tile, kind of work, special skills, and
minimum performance level required.

RULING

At he conclusion of the Agency's
case-in-chief, Respondent moved to
dismiss the Notices of Proposed Revo-
cation of and Proposed Refusal to Re-
new Respondent's private employment
agency license. Respondent argued
that the Agency had failed to make a
prima facie case in support of any alle-
gation in those Notices conceming this
matter. In responding fo this motion,
the forum need only consider the one
allegation which has been found to be
true in fight of the whole record: that
Respondent failed to indicate on the
Job Referral Document herein the
names and addresses of the persons

Citeas 5 BOLI 129 (1986).

who gave Respondent the come-
sponding job order. Having examined
the evidence presented during the
Agency's case-in-chief, this forum has
concluded that it cleany does consti-
tute a prima facie case of that allega-
tion. Therefore, to the extent that
Respondent's Motion to Dismiss has
not been mooted by the forum's find-
ings and conclusions elsewhere in this
Order, the forum denies that motion.

CONCLUSIONS OF LAW

1)} At all times material herein, Re-
spondent did business as a private
employment agency licensee subject
to the provisions of ORS 658.005 fo
658.245.

2) The Commissioner of the Ore-
gon Bureau of Labor and Industries
has jurisdiction over the person and of
the subject matter herein.

3) The words, actions and inac-
tions, and the motives therefore, de-
scribed herein of Gary Sandstrom,
Respondent's employee during times
material herein, are properly imputed
to Respondent.

4) Before the commencement of
the contested case hearing of this mat-
ter, this forum complied with ORS
183.413 by informing Respondent of
the matters described in ORS
183.413(2)(a) through (i).

5) By labeling the kind of work or
employment conceming which Robert
Jasper was being referred to the Em-
ployer for an exploratory interview
“management {rainee" in the Em-
ployer's "management training pro-
gram,” and in his description of that
program, Mr. Sandstrom was not
knowingly making a false representa-
tion conceming the job title, kind of
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worl, special skills, and minimum per-
formance level required, in violation of
ORS 658.195(3), OAR 839-17-060(4)
and ORS 839-17-070(1}(h.

8) OAR 839-17-052(4) requires a
job order document to contain only as
much of the information cited in OAR
839-17-060 as is available from the
Employer. Consequently, by failing to
put information on the JOD which was
based upon Respondents assump-
tions, Respondent did not violate OAR
839-17-060 unless this information
also was available from the Employer.
Furthermore, in an exploratory job or-
der situation, falling to include on the
JOD the information recited in OAR
839-17-060 which is included on the
corresponding JRD is not a violation of
law unless that information was avail-
able from the employer. Accordingly,
Respondent did not violate OAR
839-17-060 or QAR 839-17-052(4) by
faling to indicate on the JOD that
weekend and night work was required
or whether union membership was re-
guired (even though Respondent did
so indicate on the JRD), because there
has been no showing that this informa-
tion was available from the Employer.
There is no evidence that Respondent
atherwise violated OAR 839-17-060
and 839-17-052(4) herein.

7) In an exploratory interview re-
ferral, OAR 839-17-052(4) requires a
JRD to contain all available job order
information. It is not a violation of
OAR 839-17-070 therefore to fail to in-
clude information on the JRD if it was
not available from the Employer at the
time of the job order. Consequently,
as there has been no showing that the
daity hours of work or the fact that the
compensation would be hourly and

MARK TRACTON 143 0

would amount to $1700 to $1800 per
month was information available from
the Employer at the time of the job or-
der, and since the information on the
JRD conceming compensation came
from the Employer, Respondent did
not violate OAR 839-17-070(1) by fail-
ing to include on the JRD explicit infor-
maticn as to the daily hours of work or
an accurate prediction of the amount
or type of compensation. Furthermore,
this forum cannot find (and it is not
clear that the Agency is alleging) that
Respondent violated OAR 839-17-070
(1} by stating on the JRD that union
membership would not be required,
because there is no evidence that Re-
spondent knew (or should have
known) that this information would be
accurate only conceming the first
month of employment.

8) On or about July 18, 1983, Re-
spondent violated OAR 839-17-070
{1)(b} by failing to indicate on the JRD
the names and addresses of the per-
sons who had given Respondent the
exploratory job order pursuant to which
Mr. Jasper was being refemed, even
though that inforration was contained
on the comesponding JOD and there-
fore clearly available from the
Employer.

9) The Commissioner of the Bu-
reau of Labor and Industries has the
authonty to impose a civil penalty
against Respondent under the facts
and circumstances of this record, and
her imposition of the sum of money as-
sessed in the Order below as a penally
is a appropriate exercise of that
authority.
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OPINION

1. The Merits — Misrepresentation
Allegation

in the first particular stated in the
Notices of Agency action, the Agency
has alleged that in referring Mr. Jasper
to the Employer, Respondent made a
false representation conceming the job
tite, kind of work, special skills, and
minimum performance level required
of and by the position to which the re-
ferral pertained, in violation of ORS
658.195(3), OAR 835-17-080(4) and
OAR 839-17-070(1Xf). In pertinent
part, ORS 658.195(3) prohibits a pri-
vate employment agency from know-
ingly making any false representations
conceming employment to an appli-
cant such as Mr. Jasper. OAR
839-17-060(4) appears to require that
a job order document contain, in perti-
nent part, information as to the “job
title(s)kind of work,” i.e., a "list of spe-
cial skills required to perform ade-
quately on the job together with the
minimum performance level required.”
OAR 839-17-070(1)(f) requires that a
iob referral document include the "kind
of work or employment as shown by
the job classification stated on the ***
(JODV" (in the context of an explora-
tory job order and interview, the re-
quirements of the latter two rules are
modified in effect by OAR 839-17-052
{4) to require as much of the recited in-
formation as can be supplied by the
employer.)

After examining these provisions
together, this forum has concluded that
the questions raised by this allegation
are whether Mr. Sandstrom, by his oral
statements to Mr. Jasper or by the
JOD or the JRD My, Sandstrom com-
pleted conceming Mr. Jasper, made a

false representation to Mr. Jasper con-
cerning required information about the
nature of the work which was to be the
subject of Mr. Jasper's expioratory in-
terview, and, if so, whether Mr. Sand-
strom did this knowingly, as prohibited
by ORS 658.195(3).
maintains that the answer to both
questions must be affirmative: Mr,

Sandstrom fabricated entirely the exis-

{ence or potential existence of a man-
agement trainee position or program
with the Employer.

This forum will not consider these =

questions with regard to the JOD itself,

As Mr. Jasper did not receive a copy of

this document, it could not have been
a vehicle for making any false repre-
sentation to him.

Through his words to Mr. Jasper

and the JRD he completed, Mr. Sand-

strom represented in essence that Mr.
Jasper was being referred to the Em-

ployer for an exploratory interview con-

ceming employment as a manage-
ment frainee. Orally, Mr. Sandstom

described the Employer's manage-

ment training program to Mr. Jasper as
consisting of touring different units in

the Employer's grocery operation, re- _:

ceiving training in each, and thereafter
working intfo a supervisory position

overseeing these units. The JRD con-

tained the caveat required for an ex-
ploratory interview that there was no
specific job available at the time and

that this was to be an exploratory

interview.

As this was an exploratory job or-
der and interview, Mr. Sandstrom was
charged with conveying to Mr. Jasper
as much job order information (job title,
kind of work, special skills, and mini-
mum performance level) as was then

The Agency
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available from the Employer, without
knowingly making any false represen-

- tations. Did Mr. Sandstrom fail fo do

this?

The only respect in which Mr.
Sandstrom could be said to have failed
was in labeling the work which the in-
terview would concemn "management
trainee.” There is no evidence that the
Employer specifically used the terms
"management trainee” or "manage-
ment trainee program” in describing to
Mr. Sandstrom the work conceming
which Mr. Jasper would be inter-
viewed. However, Mr. Sandstrom had
told the Employer that he was referring
Mr. Jasper because of his manage-
meni potential, as the Employer had
defined that quality to Mr. Sandstrom.
Accordingly, Mr. Sandstrom was just-
fied if he concluded (and there is no
evidence to the contrary) that the Em-
ployer was interested in interviewing
Mr. Jasper on the basis and as a result
of Mr. Sandstrom's having brought to
the Employer's attention Mr. Jaspers
qualifications to become (and interest
in becoming) a manager. Conse-
quently, it was logical to believe that
the work which was to be the subject
of the exploratory job order and inter-
view was that of a person intended for
management, whom Mr. Sandstrom
denominated a management trainee.

Mr. Jasper and the Agency believe
that denominating the position and kind
of work Mr. Jasper would do "manage-
ment trainee” was a false representa-
tion because in fact Mr. Jasper was
hired as a cashier and not as part of
any management training program.
Mr. Jasper appears to assert that even
though working as a cashier is the first
step, as a general rule, in any
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progression into management with the
Employer, a progression which re-
volves around on-the-job training, it
could not constitute the first step in a
management fraining program, be-
cause it involved no class instruction
and was not part of a formally struc-
tured Management Training Program.,
(Mr. Jasper did not explain why he did
not consider cashier training school
"class instruction.”)

The Employer appears to befieve
that during times material herein it had
an advancement pattem which couid
be called its progression into manage-
ment, rather than a Management
Training Program. (Unfortunately, none
of the three employees of the Em-
ployer who were said to so believe
were produced at the hearing or, there-
fore, made available for elaboration as
to what is 2 management training pro-
gram. There was no contention that
any of these employees wene
unavailable.)

The Agency argued that the Em-
ployer did not have a management
training program because in such a
program, an employee has more than
the possibility of entering management;
in such a program one is being
groomed for advancement into man-
agement by scheduled movement
from one unit o another o leam the
employer's operation, in a consciously
designed program of management
training. However, the Agency intro-
duced no reliable evidence as to
whether "management trainee” or
“management training program” are
terms which in either common English
usage or within the business world
convey an exact meaning and, if so,
what is that meaning. The only useful
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evidence on these points was Ms.
Hammond's testimony, which this fo-
rum has found to be fact, that the
meaning of "management trainee"
could vary in the (private employment
agency or grocery) industry. The fo-
rum could take official notice that, ac-
cording to dictionary definitions
"program” can mean a plan, procedure
or schedule to be followed, while "pro-
gression” connotes merely a moving
forward or onward, a sequence. In a
program, therefore, there is an element
of deliberateness or guidance, or com-
mitment, by the "programmer” (herein
the Employer) which may be lacking in
a progression. However, this distinc-
tion is hardly exact and, especially in
light of the Employer's having hired Mr.
Jasper with knowledge of his qualifica-
tions and goals, it does not clearly es-
tablish that there was not a
management training program at the
Employer, in some reasonable sense
of that term. Furthermore, this forum
cannct conclude that Mr. Sandstrom
made a false representation to Mr.
Jasper by using language in a manner
which was imprecise according o one
part of a dictionary definition of just one
of the words of the focal phrase in that
representation.

This forum considers the fact that
although Mr. Sandstrom entited Mr.
Jasper's potential position "manage-
ment trainee,” the description Mr.
Sandstrom gave Mr. Jasper of what he
meant by that term can be said to ac-
curately describe Mr. Jasper's actual
employment: he worked in three differ-
ent units of the Employer's grocery op-
eration, presumably receiving training
in each as to how to do his assigned
work. This is how, per the Employer's
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policy, Mr. Jasper thereafter would
have met the third phase on Mr. Sand-
strom's description, working into a su-
pervisory position overseeing these
units, had Mr. Jasper remained in the
Employer's employ. Moreover, Mr.
Sandstrom's above-cited description
was a perfectly accurate description of
what the Employer told him about how
one progresses into management at
the Employer. The Employer did not
tell Mr. Sandstrom, and Mr. Sandstrom
did not know, that Mr. Jasper wouid
start any employment with the Em-
ployer in a cashier position,

The question remaining, therefore,
was whether Mr. Sandstrom was falsi-
fying the impression he gave Mr. Jas-
per of his potential position by calling it
"management trainee," or part of a
"management training program,” even
though his description of what he
meant by the latter was not inaccurate.
Absent some showing that {A), either
of those terms has an exact meaning
in common English usage or in busi-
ness, and (B), that Mr. Sandstrom
used those terms inaccurately in light
of that meaning and what he knew
about the potential position, this forum
cannot conclude that Mr. Sandstrom
made a false representation to Mr.
Jasper conceming the nature of his po-
tential work. Furthemmore, absent the
above showing and some showing that
Mr. Sandstrom knew or should have
known that he was using those terms
inaccurately, given their exact mean-
ings and what Mr. Sandstrom knew of
Mr. Jasper's potential employment with
the Empioyer, this forum certainly can-
not find that Respondent knowingly
made a false representation concern-
ing the titte or nature of work to be the
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bject of Mr. Jasper's exploratory in-
erview with the Employer.

2. Penalty

ORS 658.115 provides that a viola-
of the statutory scheme for reguia-
n of privale employment agencies
ORS 658.005 to 658.245) can result
in revocation or suspension of the vio-
“lator's private employment license or
* imposition of a civil penally against the
violator. Herein, the Agency proposed
fo revoke or refuse o renew Respon-
“dents license because of his alleged
- violation of private employment agency
i

Respondent offered into the record
" an exhibit entited "Guidelines for the
imposition of Civil Penalties for Viola-
tion of the Private Employment Agency
Statutes or Any Rule Promulgated
Thereunder" and dated June 15, 1978.
" Respondent argued that even if the fo-
rum found that Respondent had com-
mitted the violations charged herein,
~ license revocation or refusal to renew
* would not be an appropriate or justifi-
able "sanction” under these Guide-
ines. In the hearing of Case Number
07-84, the matter heard just before and
in conjunction with this matter on Feb-
ruary 20, 1985, the Agency maintained
that although these Guidelines have
not been promulgated as rules, they
have the force and effect of administra-
tve rnules and, therefore, bind the
Agency and the forum. The Agency
did not alter this position in this matter,
so the forum presumes it remained un-
changed for purposes of this matter.
Accordingly, neither Respondent not
the Agency challenged, and Respon-
dent {(impticitly) and the Agency (explic-
itly) presumed, the validity of these
Guidelines as interpretations of OAR
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B39-17-277 and 839-17-278 and ORS
658.115. Given the absence of any
such challenge and that mutua! pre-
sumption, this forum will apply the
Guidedines in formulating its response
to the viclation of law it has found
herein.

According to Section Ill. (%) and
Section V. of the Guidelines, a civil
penalty of $100 to $1000 may be im-
posed for the instant violation of QAR
839-17-070(1)(b). According to Sec-
tion Vi. C. of the Guidelines, this viola-
tion is a "procedural” violation, since it
does not fall within any category of
“substantive” violation listed in Section
VI. B. Therefore, the first step in de-
termining the amount of the civil pen-
alty herein is to assign "weight factors"

to each of the following
“circumstances."

A. Past - History (OAR
839-17-277(1))

Did Respondent take "all feasible
steps or procedures necessaty or ap-
propriate to prevent or to cormect any
deficiencies and to abate the problem”
(OAR 839-17-277(1))? There is no
evidence that Respondent cured or at-
tempted to cure the immediate viola-
tion by supplying the information
missing from the JRD to Mr. Jasper.
Although Respondent did terminate
Mr. Sandstrom, the person immedi-
ately responsible for the missing infor-
mation, subsequent to the violation, the
record does not reveal whether he did
this to prevent recurrence of the viola-
tion. Respondent has, however, taken
steps {0 see that his forms are com-
pletely filed out by his employees. Ac-
cordingly, although Respondent did not
make every necessary or appropriate
effort to resolve the instant violation

147 -
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immediately upon notification {Section
VI. C. |. a of the Guidelines}, Respon-
dent made more than littie or no effort
to resolve (i.e., prevent recumrence of)
the problem. (Section VI. C. 1. ¢. of the
Guidelines and OAR 839-17-277(1)).
Consequently, the forum should assign
a weight factor between 3 and 6 to this
category (Section VI. C. | b. of the
Guidelines). Given the above steps
Respondent took, the forum assigns a
weight factor of 4 to this category.

B. Prior Violations of Private
Employment Agency Law (OAR
839-17-277(2))

The record
Respondent:

a) Entered into a consent order
with the Agency in which he
agreed to pay a civil penally of
$350in 1973;

b) Entered into another such or-
der in which he agreed to pay
$1550 in 1978; and

c) Refunded money to an appli-
cant at the Agency's request in
March 1983,

if the Agency wanted the forum to view
this evidence as a showing of Respon-
dent's "prior violations" of private em-
ployment agency law, the Agency
should have provided evidence as to
what type of violations were charged
and when they aflegedly occurred, as
well as some legal argument that evi-
dence of the existence of a consent or-
der or a refund, by itself, should be
considered sufficient evidence of a
"violation" for purposes of this rule and
guideline. As consent orders typically
do not include any finding or admission
of a violation, and absent the lalter evi-
dence and argument, the forum facks

reveals that

sufficient basis to find that Respondent

has a history of even one violation of
private employment agency law or to
assess any weight factor based
Consequently, this forum
must assign a weight factor of zero to :

thereon.

this category.
C. Compliance
{OAR 839-17-277(3))

This rule concems "the opportunity
and degree of difficulty to comply." -

The violation herein consisted of Mr,

Sandstrom's not supplying on the JRD

the name and address of the person
who gave him the Jasper job order, as

required by OAR 839-17-070(1). Mr.

Sandstrom testified that he did not in-
clude this information because he did
not know which of two possible names
to indicate. He did not explain why he
did not simply put down both names,
as he did that same day on the corre-
sponding JOD. Mr. Sandstrom's fail-
ure to supply any of the required
mformation on the order given was a
deliberate act, and for that reason it
cannot be atfributed o mere careless-
ness. There is no indication, however,
that Mr. Sandstrom was wilfully com-
mitting a violation of law by this failure.
In the absence of evidence supporting
any other explanation, this forum has
attributed Mr. Sandstrom's failure to
supply this information to the confusion
he confessed, rather than to any will on
his part to violate the law. Therefore,
this violation is seen as a violation “oth-
erwise not wilfully committed” (Section
VI. C. 3. b of the Guidelines) for pur-
poses of this rule. Accordingly this fo-
rum assesses a weight factor of 6 to
this category.

Difficulties .

!
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D. Magnitude and Seriousness
of the Violation (OAR 839-17-277{4))

This rules assesses the magnitude
and seriousness of a violation in ferms
of the amount of monetary damage to
the applicant it involves. Herein, there
is no evidence that faiing to provide
the names and addresses of the per-
sons giving the job order involved any
monetary damage fo the applicant, Mr.
Jasper. The job he obtained pursuant
to Respondent's referral paid him $700
to $800 more per month than the ap-
proximation Respondent had given
him. Accordingly, this forum must as-
sign a weight factor of zero to this
category.

Section E.(2) of the Guidelines di-
rects that a civil penalty will be deter-
mined by averaging the weight factors
assigned above, and multiplying that
average by $100. Herein, the resuiting
figure is $250.

The agency has not propounded
any legal basis, under applicable stat-
utes, rules, and guidelines, for revoking
or refusing to renew Respondent's -
cense in response to the violation of
law found herein. Having examined
those statues, rules, and guidelines
thoroughly, this forum has found no in-
dication that revocation or refusal fo re-
new would be appropriate or justifiable
under them. Consequently, this forum
assesses a civil penally in the amount
of $250 against Respondent for his
violation of law found herein.

ORDER

NOW, THEREFORE, as author-
ized by ORS 658.115, Respondent is
ordered to deliver to the Hearings Unit
of the Porland office of the Bureau of
Labor and Industries a certified check
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payable to the Bureau of Labor and In-
dustries in the amount of TWC HUN-
DRED FIFTY DOLLARS ($250) plus
any interest thereon which accrues,
computed at the anhual rate of nine
percent, between a date ten days after
the issuance of this Order and the date
Respondent complies with this Order.
This assessment is a civil penalty
against Respondent for his violation of
OAR 839-17-070(1)(b) found above.

In the Matter of

P.MILLER AND SONS CONTRAC-
TORS, INC., an Oregon Corporation,
and Paul O. Miller and June W.
Mitler, Respondents.

Case Number 06-85

Final Order of the Commissioner
Mary Wendy Roberts
Issued May 20, 1986.

SYNOPSIS

Respondent corporation intention-
ally failed to pay the prevailing wage
rate to workers on two public works, in
violation of ORS 279.350. Paul and
June Miler, as the comoration’s sole
owners and officers, were responsible
for the failure to pay prevailing wage
rates. The provision of a recreational
vehicle hookup for some workers, and
use of a boat dock for other workers,
did not constitute wages or a fringe
benefit The Commissioner held the
corporation and the Millers ineligible for
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public works contracts for three years,
pursuant to statute. ORS 279.350;
279.361(1) and (2); 279.348(4); OAR
839-16-004(12).

The above-entitied matter came on
regularly for contested case hearing
before Diana E. Godwin, designated
as Presiding Officer by Mary Roberts,
Commissioner of the Bureau of Labor
and Industries of the State of Oregon.
The hearing was conducted on De-
cember 10, 1985, in Room 311 of the
State Office Building, 1400 SW Fifth
Avenue, Portland, Oregon. The Bu-
reau of Labor and Industries (hereinaf-
ter the Agency) was represented by
Renee Bryant Mason, Assistant Attor-
ney General. P. Mifler and Sons Con-
tractors, Inc. (hereinafter the
Contractor) was represented by Der-
ryck Dittman, Attomey at Law. Paul O.
Milter, president and one of the owners
of the Coniractor, was present and
testified.

The Agency called as its witness
Mersle Erickson, Compliance Specialist
for the Wage and Hour Division of the
Agency. The Contractor called as wit-
nesses Paul O. Miller and M. Ann
Ashby, former bookkeeper for the
Contractor.

Having fully considered the entire
record in this matter, the forum makes
the following Findings of Fact, Ulimate
Findings of Fact, Conclusions of Law,
Opinion, and Order.

FINDINGS OF FACT ~
PROCEDURAL

1) Pursuant to OAR 839-16-085,
and by a notice dated May 8, 1984, the
Wage and Hour Division of the Agency
informed the Contractor that the

Agency intended to place the Contrac-
tor and Paul Q. Miler and June W.
Miller on the list of contractors ineligible
to receive any contract or subcontract
for public works for a period of three
years from the date of publication of
their names on the ineligible list.

2) As the basis for this action, the
notice cited the intentional failure of the
Conftractor and of Paul O. Miler and
June W. Miler, in violation of ORS
279.350(1), to pay the prevailing wage
rate to workers employed on two pub-
lic works contracts let by the City of
Lincoln City. One contract was for the
Alice Parivindian Shores project dated
June 9, 1983, with workers employed
during the period of late June 1983
through November 8, 1983. The other
contract was for the Anchor-Coast
Dunes, Schedule A Sewer project
dated October 6, 1983, with workers
employed during the period October
18, 1983, through February 8, 1984,
Workers on both projects spent more
than 20 percent of their time perform-
ing manual or physical work on the
construction projects.

3) By a letter dated May 23, 1984,
the Confractor and the Milers re-
quested an administrative hearing on
the Agency's intended action, and
stated that the Contractor would be
represented by counsel at the hearing.

4} The Agency duly served the
Contractor and the Miflers with notice
of the time and place of the hearing.
Enclosed with this notice was a docu-
ment entited “Information Relating to
Civil Rights or Wage and Hour Con-
tested Case Hearings," which con-
tained the information required by ORS
183.413.
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5) At the commencement of the
hearing the parties wene advised ver-
bally by the Presiding Officer of the is-
sues to be addressed, the matters to
be proved, and the procedures gov-
eming the conduct of the hearing.

FINDINGS OF FACY - THE MERITS

1)} The Contractor is an Oregon
corporation owned entirely by Paut O.
Miller, who serves as president, and
June W. Miller, who serves as secre-
tary. The Contractor has been en-
gaged in the business of installation of
sewer and water pipelines in Oregon
since 1968. Approximately 30 to 50
percent of the Contractor's recent work
involves public works projects. Public
works projects have been part of Con-
tractor's business since the mid
1970's.

2) Pursuant to a Bid Announce-
ment dated April 25, 1983, the Con-
tractor bid for the rdght to perform a
public works contract for Lincoln City, a
political sub-division of the State of
Oregon. The Contractor was awarded
the contract hereinafter referred fo as
the Alice Park project, which required
the Contractor to pay the prevailing
wage rate in accordance with ORS
279.350. Work began on the project in
early July of 1983. The contract called
for installation of sewer and water
lines, a pump station and storm sew-
ers. The prevailing wage rate applica-
ble to the Alice Park project was that
rate published in the "Prevailing
Wages Rates for Public Workers Con-
tracts in Oregon” dated February 1,
1983.

3) The Contractor nomally em-
ploys a year round crew of about five

persons but 10 workers were em-
ployed for the Alice Park project. Six of
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the 10 workers did not five in the Lin-
coln City area and had to make ar-
rangements  for  focal living
accommodations for themselves and
their families during the project. These
workers were concemed about the
cost and availability of living accommo-
dations on the coast during the project,

4) in order to assist the workers
who fived out of town, the Contractor
amanged to have the workers live in
their own trailers at a closed recrea-
tional vehicle park adjacent to the work
site. In order for the recreational vehi-
cle patk {0 be made habitable, the
Contractor opened up the road. Paul
Miller also cleared debris from the site,
rehabilitated the hot water tanks, re-
stored the water lines into the bath
houses, installed a large holding tank
for the sanitary faciliies and had the
ights tumed on. This work was not
part of the Alice Park project The
workers on the Alice Park project pro-
vided most of the labor to rehabilitate
the recreational vehicle park. The
work at the recreational vehicle park
was not completed at the time work
began on the Alice Park project, and
the workers continued to work on the
project after their normal working day
was over.

5} The Conftractor paid out-of-
pocket expenses in the amount of
$1,059.67 to rehabilitate the recrea-
tional vehicle park.

6) The Confractor did not pay the
applicable prevailing wage rate to the
workers on the Alice Park project for
the reason that the Conftractor in-
tended to have the recreational vehicle
park living accommodations count as
part of both the base wage raté and
the fringe benefit amounts required to
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be paid on the project The workers
were not paid even the base hourly
wage specified in the Prevailing Wage
Rate booklet dated February 1, 1983.
As a result of altending a pre-
construction meeting 10 to 15 days
prior to the start of work on the project,
Paul Miller knew that the woarkers must
be paid the prevailing wage rate, plus
fringe benefits. There was also a copy
of the prevailing wage rate publication
in the Contractor’s office.

7} The Contractor made no calcu-
lation of the value of the recreational
vehicle park living accommodations in
advance in order to determine whether
or not the value was equal to the differ-
ence between the prevaiing base
wage rate, plus required benefits, and
what the Contractor was aciually pay-
ing the workers. The Coniractor did
not consult its accountant or lawyer or
telephone the Wage and Hour Division
of the Agency in order to determine
whether it would be permissible to sub-
stitute housing for a portion of the re-
quired wage rate and/or fringe benefits.
He was not aware that the vaiue of the
housing could not be induded either as
a fringe benefit or as part of the base
wage rafe.

8) Only six of the 10 workers on
the Alice Park project fived at the rec-
reational vehicle park; however, the
four whe did not live there received the
same base wage rate, with no benefits,
as those workers who did. The Con-
tractor offered to let these other four
workers have use of a boat dock in the
recreational vehicle,

9) On August 10, 1983, Mr. Miller
signed a "Public Works Contractor
Wage Certification” for the Alice Park
project stating that no worker on the

project was being paid less than the
basic hourly rate, which ranged from
$12.84 for a Laborer, Group 1, to
$16.06 for an Operator, Group 11, or
less than 4.35 or 4.50 an hour in fringe

benefit payments. Mr. Miller signed " -

this statement as president of the Con-
tractor. 1t was signed under oath be-
fore a notary.

10) At the ime he signed the wage

certification form, Mr. Miller knew that
the workers on the Alice Park project
were not receiving the listed base
wages, and also, he had not done a
calculation to detemmnine if the value of
the recreational vehicle park accom-
medations provided was equal to the
listed fringe benefit amounts that he
certified were being provided. Mr.
Miller instructed the Contractor's book-
keeper, Ann Ashby, to fill out this "Pub-
lic Works Contractor Wage Certifica-
tion" for the Alice Park Project by using
the hourly wage rate and fringe benefit
amounts published in the prevailing
wage rate book. Ms. Ashby complied
and did not use the workers' actual pay
records to complete the form.

11) Sometime during the pericd of
July through Sepiember 1983, the
Wage and Hour Division of the Agency
received a complaint from an anony-
mous telephone caller stating that the
Contractor was not paying the prevail
ing wage rate on the Alice Park project.
The case was assigned to Mr. Erick-
son, Compliance Specialist with the
Wage and Hour Division of the
Agency, for investigation.

12)On Octlober 7, 1983, Mr. Erick-
son felephoned the Contractor's office,
advising the Contractor that a com-
plaint had been initiated against it. Mr.
Erickson requested that the Contractor

provide him with information on the Al-
ice Park project to determine i the pre-
vailing wage rates were being paid on
that project. On October 10, 1983, the
Contractor received a letter from Mr.
Erickson formally advising the contrac-
tor that the Agency was conducting an
investigation.

13)After the Contractor had been
notified of the complaint, Mr. Miller in-
structed a secretary, Susan Wood, to
make some telephone calls to deter-
mine the cost of living accommoda-
tions in the local area. She determined
the average cost to be $29.00 a day.
Mr. Miller also instructed Ms. Ashby to
prepare for Mr. Erickson a summary of
the expenses incurred in preparing the
recreational  vehicle  park  for
occupancy.

14)Mr. Erickson relied upon the
Bureau of Labor and Industries' pre-
vailing wage rate book dated February
1, 1983, the "Public Works Contractor
Wage Certification” on the Alice Park
project dated August 9, 1983, and an
examination of the Contractor’s payroll
records to determine if the prevailing
wage rate had been paid to workers on
the Alice Park project Ms. Ashby, for-
mer bookkeeper for the Contractor,
was also interviewed. Mr. Erickson
also examined the Contractor's re-
cords of labor and money expended
on the rehabilitation of the recreational
vehicle park for the Alice Park project
workers. After examining these docu-
ments, Mr. Erickson determined that
the Confractor was not in fact paying
either the prevailing base wage rate or
the required fringe benefits.

15) Mr. Erickson determined that
$21,121.10 was owed in back wages
to employees. This figure represented
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the difference between the prevailing
base wage rate and benefits and what
was in fact paid in base wages and ac-
commodation expenses. Contractor
paid this amount to the employees
through the Agency sometime after the
project was completed.

18)Pursuant to a Bid Announce-
ment dated August 11, 1983, the Con-
fractor bid upon and was awarded
ancther Lincoln City public works con-
tract for installation of sewers, hereinaf-
ter referred to as the Anchor Dunes
project. The Contractor employed 10
workers on this project.

17) The written agreement between
the Contractor and Lincoln City for the
Anchor Dunes project required the
Contractor to pay the prevailing wage
rate in accordance with CRS 279.350.
The contract period commenced Octo-
ber 6, 1983, although work did not ac-
tually begin until October 18, 1983
The prevailing wage rate applicable to
the Anchor Dunes project was that rate
published in the "Prevailing Wage
Rates for Public Works Contracts in
Oregon” dated July 1, 1983.

18) The Contractor paid the appli-
cable prevailing base wage rate fo its
workers on the Anchor Dunes project
However, the Contractor was not pro-
viding or paying the required fringe
benefits for the reason that he was in-
quiring into establishing a health and
welfare plan for the employees. This
plan was never implemented.

19) Cn Oclober 27, 1983, the Con-
tractor submitted a "Public Works Con-
tractor Wage Certification” for the
Anchor Dunes project stating that no
worker on the project was being pro-
vided or paid fess than $4.50 an hour
in fringe benefits.
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20) At the time this wage certifica-
tion form was prepared and signed by
Mr. Miller, the Contractor and Mr. Miller
knew that these fringe benefits were
not in fact being provided. The fringe
benefit amounts listed in the form were
taken from the July 1, 1983, prevailing
wage rate book and were not based
on the Contractor's actual payments.

21}in the course of reviewing the
information provided by the Contractor
for the Alice Park project, Mr. Erickson
determined that the Contractor was not
in compliance with the prevailing wage
rate on the Anchor Dunes project be-
cause the Contractor was not paying
fringe benefits.

22) On Novernber 29, 1983, Mr.
Erickson sent a letter to the Contractor
requiring an inspection of payroll and
other related records on the Anchor
Dunes project to determine if the pre-
vailing wage rate was being paid. After
an investigation Mr. Erickson deter-
mined that the prevailing wage rate
was not being paid. Although the Con-
tractor was paying the applicable pre-
vaiing base wage rate, i was not
providing or paying fringe benefits.

23) The Contractor decided that it
was not practical to set up a health and
welfare plan in that there had been a
long delay in obtaining information.
For this reason, and in response to the
Agency's investigation, the Contractor
began to pay in late November the
prevailing amount for fringe benefits di-
reclly to the workers on the Anchor
Dunes project as additional wages.

24} The Anchor Dunes project was
substantially completed in November
of 1983 and fully completed in the
Spring of 1984. At some point after the
project was substantially completed,
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the Contractor paid to the workers the
wage differential of $2,555.96. This
amount represents fringe benefits from
the start of the project untl the Con-

tractor began regulardy paying the

benefits as additional wages. This
amount was paid fo the employees
through the Agency. The delay in pay-
ing this lump sum amount was attribut-
able to a delay in negotiations between
the Contractor and the Agency as to
how much was actually owed for fringe
benefits.

ULTIMATE FINDINGS OF FACT

1} The Contractor is an Oregon
carporation owned entirely by Paul C.
Miller, who serves as president, and
June W. Miller who serves as
secretary,

2) Pursuant to a Bid Announce-
ment dated April 25, 1983, the Con-
tractor entered into an agreement with
Lincoln City, a political subdivision of
the State of Oregon, to perform a pub-
lic works contract known as the Alice
Park project. The prevailing wage rate
published in the "Prevailing Wage
Rates for Public Works Contracts in
Oregon, dated February 1, 1983, ap-
plied to the Alice Park project. The
Contractor was aware of the require-
ment to pay the prevailing wage rate
on the project.

3) The Contractor employed 10
persons on the Alice Park Project, and
work was performed under the con-
tract from early July until early October
of 1983

4) The Contractor, with knowledge
of the law and its confractual obliga-
tions, failed to pay the workers on the
Alice Park project either the reguired
base hourly wage rate or provide or

pay the required hourly amount of
inge benefits when due.

“85) In response to an investigation
y. the Wage and Hour Division of the
Agency of the Contractor's failure to

“pay the prevailing wage rate, the Con-
" tractor paid an additional $21,121 in
‘wages and benefits owing to the work-
~ers on the Alice Park project.

6) The Contractor is a corporation.

“Therefore, Paul O. Miller and June W.
" Miller, as sole owners and officers of
" the corporation, were responsible for
the failure to pay the prevailing wage

rate on the Alice Park project.

7) Pursuant fo a Bid Announce-
ment dated August 11, 1983, the Con-
fractor entered into an agreement with
Lincoin City to perform a second public
works contract known as the Anchor
Dunes project The prevaiing wage
rate published in the "Prevailing Wage
Rates for Public Works Contracts in
Oregon” dated July 1, 1983, applied to
the Anchor Dunes project. The Con-
tractor was aware of the requirement
to pay the prevailing wage rate on the
project

8) The Contractor employed 10
workers on the Anchor Dunes project.
The majority of the work required by
the contract was performed in October
and November of 1983 and the project
was fully compieted in 1984. The Con-
tractor paid the prevailing base wage
rate but did not pay or provide the re-
quired hourly amount in fringe benefits.

9) The Contractor, with knowiedge
of the law and its confractual cbliga-
tions, failed to pay or provide the work-
ers on the Anchor Dunes project the
required hourly amounts for fringe
benefits at the time of the workers'
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regular payday and only paid these
fringe benefits after an investigation by
the Agency had been commenced.

10) The Contractor is a corporation.
Therefore, Paul O. Miller and June W.
Miller, as sole owners and officers of
the corporation, were responsible for
the failure to pay or provide the re-
quired fringe benefit amounts on the
Anchor Dunes project.

CONCLUSIONS OF LAW

1) The provisions of ORS 279.348
to 279.363 are applicable to the Alice
Park and Anchor Dunes public works
project performed by the Contractor.

2) The recreational vehicle facility
provided to some of the Contractor's
empioyees on the Alice Park project
does not constitutes a "fringe benefit'
or "wages" under ORS 279.348 or un-
der OAR 839-16-004.

3) The Contractor, with knowledge
of the legal requirements of ORS
279.310 to 279.356, and its contractual
obligations, failed fo pay the prevailing
rate of wages to workers empioyed on
the Alice Park and Anchor Dunes pub-
lic works projects in violation of ORS
279.350. The payment of fringe bene-
fits and addiional wages by the Con-
tractor subsequent to an investigation
by the Wage and Hour Division of the
Agency is not a defense to failure to
pay the prevailing wage rate.

4) Pursuant to ORS 279.361(2),
Paul O. Miller and June W. Miller are
corporate officers of the Contractor,
and were responsible for the failure to
pay the required prevailing wage rate
on the Alice Park and Anchor Dunes
public works projects, and therefore,
are subject to the provisions of ORS
279.361(1).




"5) Under ORS 279.361, the Com-
missioner has the authorily to place the
names of the Confractor and Paul O.
Miller and June W. Miller on the list of
persons who are ineligible to receive
any confract or subcontract for public
works for a period not to exceed three
years from the date of publication of
their names on the ineligible list.

OPINION

There were no significant disputes
as to the facts in this matter. Neither
the Contractor nor Mr. Miller disputed
at the hearing that the workers on the
Alice Park project had not in fact been
paid either the prevailing base wage
rate or the required fringe benefit
amounts. Furthermore, it was not dis-
puted that the Contractor failed to pay
the prevailing fringe benefit amounts
on the Anchor Dunes project until after
the Agency's investigation. The scle
issue to be resolved in this matter is
whether the Contractor's failure fo pay
the prevailing wage rate applicable to
the two public works projects was
intentional.

ORS 279.361 provides for place-
ment of a Contractor's name on the list
of persons ineligible to receive a public
works contract only if the contractor
“intentionally falled” to pay the prevail-
ing wage rate. Although no Oregon
appellate court has established under
what circumstances a confractor can
be said to have "intentionally failed” to
pay the prevailing wage rate, the Su-
preme Court did address the question
of when a regular employer’s failure to
pay wages is "wiliful' under ORS chap-
ter 652, in Sabin v. Willamette Westem
Comoration, 276 Or 1083, 557 P2d
1344 (1976). ORS 652.150 provides
for the imposition of a penalty if an

employer "willfully" fails to pay wages "

due. The terms "intentional" and "will-
ful"* have been determined to be inter-
changeable. Stamr v. Brotherhood's
Relief & Compensation Fund, 268 Or
66, 518 P2d 1321 (1974). Therefore,
the courts interpretation of "willful” in
the Sabhin case is applied here;

"In defining the term “willfully" for
the purpose of this statute, how-
ever, we heid in Stafe ex rel Nilsen
v. Johnson et ux supra at 108, as
follows:

" ** lis purpose is to protect
employees from unscrupulous

or careless employers who fail
to compensate their employees
although th i

ir_obligati In
Nording v. Johnston, 2056 Or
315, 283 P2d 994 (1955), this
court said: ‘The meaning of the
term "willful" in the statute is cor-
rectly stated in Davis v. Momis,
37 Cal App 2d 269, 99 P2d
345" We now quote the defini-
tion thus adopted:

"™ **In civil cases the word
‘wilful,' as ordinarily used in
courts of iaw, does not neces-
sarily imply anything blam-
able, or any malice or wrong
toward the other party, or per-
verseness or moral delin-
quency,_but merely that the
thing_d itted 10 |

in

"That definition excludes the in-
dividual who does not know that

his employee has left his em-
ploy or who has made an unin-
tentional miscalculation.” (276
Or at 1083) (Emphasis
supplied.)

As stated in the Findings of Fact,
the Contractor has been doing busi-
ness In Oregon since 1968 and has
warked on public works projects since
the mid-1970's. Approximately 30 to
50 percent of its work involved public
works projects. The Contractor knew
specifically that it was required to pay
the prevailing wage rate on both of the
projects involved in this matter. The
two contracts, which the Contractor
signed for the Alice Park and Anchor
Dunes projects, included a written no-

-tice that the prevailing wage rate provi-

sions of ORS 279.310 to 279.356
applied to the projects. Mr. Miller test-
fied on cross-examination that he be-
came aware, at a pre-construction
meeting held 10 to 15 days before the
start of work on the projects, that the
prevailing wage rate would have to be
paid to all workers on the job. He also
testified that there was a copy of the
prevailing wage rate beok in the Con-
tractor's office. Thus, it is clear that the
Contractor knew of the requirement to
pay the prevaifing wage rate, and that
the Contractor failed to make such
payment. This constitutes an inten-
tional failure to pay.

ORS 279.348(1) defines "prevailing
rate of wage” as "the rate of hourly
wage, including all fringe benefits un-

i i ion, paid
in the locality * * *" Subsection (4) de-
fines "fringe benefits” as follows:

“(4) "Fringe benefils" means
the amount of.
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"(a) The rate of contribution ir-
revocably made by a contractor or
subcontractor to a trustee or to a
third person pursuant to a plan,
fund or program; and

“{b) The rate of cosis to the
contractor or subcontractor which
may be reasonably anficipated in
providing benefits to workers pur-
suant to an enforceable commit-
ment to camy out a financially
responsible plan or program which
is committed in writing to the work-
ers affected, for medical or hospital
care, pensions or refirement or
death, compensation for injuries or
iiness resulting from occupational
activity, or insurance to provide
any of the foregoing, for unemploy-
ment benefits, iife insurance, dis-
ability and sickness insurance or
accident insurance, for vacation
and holiday pay, for defraying
costs of apprenticeship or other
similar programs or for gther bona
fide fringe benefits, but only where
the contractor or subcontractor is
not required by other federal, state
or local law to provide any of such
benefits.” (Emphasis added.)

The Alice Park/indian Shores Project

The Oregon Administraive Rules
adopted by the Agency under ORS
chapter 279 and pursuant to its rule-
making authority, further define what
constitutes "finge benefits". OAR
839-16-004(12) restates the language
of ORS 279.348(4) but also clarifies
what is meant by "other bona fide
fringe benefits." It provides that "Other
bona fide fringe benefits do not inciude
reimbursement to workers for meals,
lodging or other travel expenses * * *"
{Emphasis added.)
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Mr. Miller testified that the rehabili-
tation of a recreational vehicle park had
resulted in six of the 10 employees
having the capability to hook up their
traiiers. He further testified that he be-
lieved the value of that housing oppor-
tunity would be enough, when added
to the hourly wage, to equal the pre-
valing wage rate, including the re-
quired fringe benefits. According to Mr.
Miller, he did not know until he was
contacted by Mr. Erickson of the Wage
and Hour Division that the value of
housing could not be included either as
a "fringe benefit' or as part of the base
wage rate. However, that defense to
the charge of intentional failure to pay
is without support for a number of
reasons.

First, the Oregon Supreme Court
has held in the case of McGinnis v.
Keen, 189 Or 445 (1950), that an em-
ployer (contractor) has a duty to know
what wages are due to an employee.
Therefore, ignorance of the law as to
what qualifies as a "fringe benefit' can-
not serve to excuse the Contractor or
the Millers. Second, there was no rea-
sonable or objective basis for the sup-
posed belief that the provision of a
recreational vehicle park hook-up was
worth the difference between the pre-
vailing wage rate, including fringes,
and what the Contractor was paying in
actual wages. In fact, the complete ab-
sence of any objective basis for the be-
lief can only lead to the conclusions,
inescapable here, that the Contractor
and the Millers did not in fact believe at
any time that they were meeting the re-
quirements of the prevailing wage rate
law.

The Contractor did not check into
the value of housing in the local area

prior to deciding the amount of hourly
wage to be paid, nor prepare any cal-
culation of out-of-pocket expenses in-
curred at the recreational vehicle park
for the beneft of the employees.
When Ms. Wood, a secrefary for the
Contractor, did finally make inquiry
about the value of housing, it was after
the Confractor had notice of the com-
plaint. The Contractor never inquired
of the Wage and Hour Division or its
lawyer or accountant to determine if it
was permissible to substitute housing
for part of the wages.

Ms. Ashby also testified that the
Public Works Contractor Wage Certifi-
cation form signed by Mr. Miler on
August 10, 1983, was completed with-
out reference to any documents detail-
ing the cost of repairs to or value of
accommodations at the recreational
vehicle park. The form was signed,
however, with reference to the prevail-
ing wage rate book, which detailed
what the Confractor was required to
pay. It is apparent from the evidence
that the Contractor deliberately fatsified
this document.

Perhaps the most damaging evi-
dence against the Cantractor in this re-
gard was the testimony that the four
workers who did not live at the park
were paid the identical wages. This
evidence clearly established that the
Contractor could not have believed the
workers were being paid appropriately
by virtue of their use of the recreational
vehicle park. in order to explain away
this discrepancy Mr. Miller offered the
feeble testimony that these four work-
ers were entitied to use the boat dock.
The evidence establishes that the
Contractor was aware of his obligation
to pay the prevaiing wage rate,
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= including fringe benefits, and his failure
" to do so was intentional.

The Anchor Coast Dunes Project

The Confractor's defense to the
charge that it failed to pay the prevail-
ing wage rate, specifically the required
fringe benefits, was that the Contractor
was inquiring into selting up a health
and welfare plan for employees. Un-
der ORS 279.348, "fringe benefits” in-
clude the amount a contractor may
reasonably anticipate in providing
health benefits "pursuant to an en-
forceable commitment to cany out a
financially responsible plan or program
which is committed in wiiting to the
workers affected.” The facts with re-
gard to the Anchor Dunes project indi-
cate that there was no "enforceable
plan" and no "written commitment to
the workers." While the applicable pre-
vailing base wage rate was paid, there
was no payment to the workers for
these fringe benefits.

The total amount of wages owed
was not paid to the workers until after
the project was substantially com-
pleted. The fact that the wage differen-
tial was ultimately paid to the workers
does not negate the violation. Like-
wise, the fact that the Confractor did

eventually begin to pay the appropriate

prevailing wage rate does not release
the Contractor from liability. The fact
remains that the fringe benefits were
not paid, when due, to workers. The
Contractor was aware of its obligation
to pay this amount and intentionally
failed to make such payment

ORDER

NOW, THEREFORE, as author-
ized by ORS 279.361, it is hereby or-
dered that the Contractor and Paul O.
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Miller and June W. Miller, or any firm,
partnership, corporation, or association
in which the Contractor has a financial
interest, shall be ineligible to receive
any contract or subcontract for public
works for a period of three years from
the date of publication of their names
on the ineligible list maintained and
published by the Commissioner.

in the Matter of
MARK LEWIS TRACTON,

dba The Job Exchange,
Respondent.

Case Number (07-84

Final Order of the Commissioner
Mary Wendy Roberts
Issued June 2, 1986,

SYNOPSIS

Respondent, a private employment
agency owner, failed, when requested,
to fumish to the Agency a copy of a job
order document conceming a job refer-
ral, in violation of ORS 658.078. The
Commissioner assessed a civit penalty
of $500 for the violation. ORS
658.078, 658.115; OAR 838-17-277.

The above-contested case came
on regularly for hearing before Leslie
Sorensen-Jolink, designated as Pre-
siding Officer by Mary Roberts, Com-
missioner of the Bureau of Labor and
Industries of the State of Oregon. The
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hearing was held, in conjunction with
the hearing of Case Number 08-84,
another matter conceming Mr. Trac-
ton's private employment agency -
cense, on February 20, 1985, in Room
311 of the State Office Building, 1400
SW. Fifth Avenue, Portland, Oregon.
The Bureau of Labor and Industries
{hereinafter the Agency} was repre-
sented by Frank T. Mussell, Assistant
Attomey General of the Department of
Justice of the State of Oregon. Mark
Lewis Tracton, doing business as The
Job Exchange, (hereinafter the Re-
spondent} was represented by An-
thony A. Buccino, Attomey at Law.

The Agency called as its one wit-
ness Douglas McKean, Compliance
Speciafist for the Wage and Hour Divi-
sion of the Agency. Respondent called
Christine Hammond (Mr. McKean's
Supervisor) and Respondent.

Having fully considered the entire
record in this matter, 1, Mary Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact, Ultimate Find-
ings of Fact, Conclusions of Law,
Opinion, and Order.

FINDINGS OF FACT

1) Respondent is a natural person
who, during all times material herein,
operated the Job Exchange, a private
employment agency as defined in
ORS 658.005, in the State of Oregon.
During 1984 and thus far in 1985, the
period herein material, Respondent

has been licensed to maintain thls-_-

business pursuant to ORS 658.005
658,245,

2} On March 19, 1984, Jim Harri-
son filed a complaint against Respon-
dent with the Wage and Hour Division

of the Agency. This complaint alleged:
misrepresentation in connection with’
Respondent's referrat of Mr. Harrison,
a person for whom Respondent was
attempting to procure emptoyment, to
a prospective employer.

3) On March 29, 1984, the Agency
assigned Douglas McKean, a Compli-
ance Specialist for the Wage and Hour
Division, to investigate Mr. Harrison's
complaint.

4) On April 6, 1984, Mr. McKean
contacted Respondent for the first time
and asked him to furnish to the Agency

Respondent's records concemning Mr,
Harrison.

5) On May 1,

folder" conceming Mr. Hamison, but it

did not include a copy of the job order
document’ {hereinafter JOD) concem-
ing Mr. Hamison's referral. Conse-

quently, when during the meeting Mr.
McKean asked for a copy of the JOD,

1984, at Mr. =
McKean's request, he and Respon- = -
dent met at Mr. McKean's office to dis-

cuss Mr. Harison's complaint. Mr. =
McKean had asked Respondent to
bring to this meeting the same records = |.-
he had asked Respondent to fumish - |
on April 6, 1984. (See Finding of Fact *
4 above.) Respondent brought his ‘job
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Respondent could not provide it. How-
ever, Respondent promised Mr.
McKean that he would get the JOD for
him and made a note to do so on the
cover of his job folder conceming Mr.
Hamison. At the close of this meeting,
Mr. McKean made a written list for Re-
spondent of documents the Agency

- needed from him, including the JOD.

6) According to Respondent, on

- May 2, 1984, he personally delivered a

copy of the JOD conceming Mr. Hami-
son to the Agency for Mr. McKean. He
testified that he put it in an enveiope
with Mr. McKean's name on it, which
he left with "the people at the third
floor” to give to Mr. McKean, since Mr.
McKean was not there. This forum
takes official notice that the Agency's
Wage and Hour Divisioh, and recep-
tion therefor, is among the Agency divi-
sions located on the third floor of the
State Office Building at 1400 S.W. Fifth
Avenue in Portland, Oregon. The only
non-Agency occupant of space on this
floor is. the Pacific Marine Fisheries
Commission.

7} Mr. McKean never received the
Harrison JOD.

8) Mr. McKean is not aware of any
occasion during his employment with
the Agency on which a document has
been lost or misplaced in his office.

9} Between May 1, 1984, and

June 19, 1984, Mr. McKean repeatedly
renewed his request, in telephone
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contacts with both Respondent and his
secretaries’, that Respondent fumish
the Hamison documents the Agency
still needed, including the JOD.

10) On Jurne 19, 1984, M.
McKean and Respondent met briefly
at Mr. McKean's office. Respondent
told Mr. McKean why he had not had
an opporfunity to provide the re-
quested documents, and Mr. McKean
again renewed his request for them,
including the JOD. Respondent as-
sured Mr. McKean that he would pro- -
vide them.”

11)June 22, 1884, Mr. McKean
telephoned Respondent fo ascertain
why he had not submitted the re-
quested documents, including the
JOD. Mr. McKean was fold Respon-
dent was not in, and he therefore left a
message for Respondent. At that ime,
Mr. McKean spoke at length with a
secretary at Respondent's office and
again requested the Harrison JOD.
The secretary said that she could not
get it for Mr. McKean then, because
the files were locked in Respondent's
desk, to which she did not have
access.”

12)On June 27, 1984, Mr. McKean
sent to Respondent's correct address,
by regular US mail, a letter recounting
Mr. McKean's repeated requests and
need for, and Respondents repeated
promises to provide, the JOD concemn-
ing Mr. Harrison. Mr. McKean asked

* Respondent teslified that he has not had a secretary since he consoli-

*

A job order document, as that term is used in this Order, is a form which =
a private employment agency is required by law to complete when it receives
an order from an employer for applicants for a job, before the agency refers
any applicant to the employer for that job. The JOD details the private employ-
ment agency's specifications of the employer's order, including, for example,
the job's compensation, its typical hours of work, the existence of any union
dispute, etc.

dated his offices at "324 S.E. 82nd." However, since the record does not re-
veal whether that consolidation had taken place by May 1, 1984, June 19,
1984, or June 22, 1984, the latier testimony is probative of no issue herein.
Respondent testified that he does not remember anything being said
about the Harrison matter at this meeting, and that he thought it pertained only
to another matter.
Respondent testified that he does not lock files in his desk.

Ll

E
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Respondent to respond {o this letter by
July 6, 1984, and reiterated Mr.
McKean's telephone number.

13)Respondent did not respond to
the June 27, 1984, letter. Respondent
testified at hearing that he never re-
ceived that letter and never saw it be-
fore the instant hearing.

14}In response to Mr. McKean's
repeated requests for the Hamison
JOD between May 2, 1984, and June
27, 1984, Respondent did not contact
Mr. McKean and tell him that Respon-
dent had already submitted the JOD to
the Agency, that i must have been
lost, and/or that Respondent would
send another copy of it to Mr. McKean.

15)}Mr. McKean could not and did
not complete his investigation of Mr.
Hamison's complaint against Respon-
dent, because Mr. McKean did not
have sufficient evidence, including the
JOD, to decide whether the allegations
of the complaint were accurate. Mr.
McKean believed that the JOD was
particularly important to the decision,
because he could not contact either
the person who had given or the per-
son who had taken that job order. Ac-
cordingly, about one month after June
27, 1984, Mr. McKean tumed the Har-
rison case over to his supervisor.

16) In addition to the JOD, Mr.
McKean did not receive from Respon-
dent statements from Mr. Harison's
employer as to why he was discharged
and what his eamings were. Mr.
McKean had requested, and Respon-
dent had promised to provide, these
statements. Respondent did give Mr.
McKean telephone numbers of a per-
son at the employer's office and did
provide information about Mr. Ham-

son's failure to pay Respondent for his
referral.

17} By a notice dated September
6, 1984, the Agency informed Respon-
dent that the agency proposed to re-
voke Respondent's private empioy-
ment agency license because Re-
spondent had failed to provide, when
requested, a copy of the JOD concem-
ing Mr. Hamison, in violation of ORS
658.078. This notice was served on
Respondent sometime between Sep-
tember 19, 1984, the date of its cover
letter, and September 26, 1984,

18)Respondent teslified that be-
tween May 2, 1984, and the time he
received the nolice described in the
previous Finding of Fact, the Agency
did not tell him it had not received the
JOD from him.

19) By letter of his attomey dated
September 26, 1984, Respondent re-
quested a heanng on the Agency's
proposed action and made an "initial
request for discovery," asking the
Agency to provide specified informa-
tion to Respondent.

20) By lefter of his attorney dated
October 4, 1984, Respondent fur-
nished to the Agency the JOD con-
ceming Mr. Hamison, and alleged that
Respondent had previously tendered it
to Mr. McKean.

21} According to Respondent, the
JOD is complete, and all of the infor-
mation on it aiso appears on Respon-
dent's job referral document for Mr.
Harrison's referral. As these asser-
tions are not controverted by the JOD
itself or any other evidence on the re-
cord, the forum finds them to be fact.

22} The Agency referred this mat-
ter to the forum for heanng at the same

time the Agency referred to the forum
for hearing a proposal to revcke Re-
spondents  private  employment
agency license on bases unrelated to

" the basis for the revocation proposal
- herein (recited in Finding of Fact 17
" above). The Agency asked the forum

to schedule the hearing of these two

© proposals together but to issue a sepa-

rate Order conceming each. The fo-
rum therefore denominated the
proposals two separate matters and
numbered the Hamison matter Case
No. 07-84 and the Jasper matter Case
No. 08-84. This Order, therefore, con-
cems (just) Case No. 07-84.

23) By a notice dated Novernber 6,
1984, the forum nolified Respondent
and the Agency of the time and place
set for the hearing of this matlter. The
forum set the hearing of Case No.
08-84 for the same time and place.

24) By a notice dated December
21, 1984, the Agency informed Re-
spondent that the Agency propased to
refuse to-renew Respondents private
empioyment agency license for, in ef-
fect, the reason recited in the Agency's
proposed revocation of that license in
this matter, and one or more of the rea-
sons recited in the Agency's proposed
revocation of that ficense in Case No.
08-84. Included in this notice was no-
tice of the time and place set for the
hearing on the proposed refusal to re-
new Respondent's ficense, the same
time and place as were set for the
hearing on the proposed revocation of
that ficense. In other words, since the
cases no. 07-84 and 08-84 had been
set for hearing together, the Agency is-
sued a consolidated proposal to refuse
to renew, reciting as its bases the alle-
gations in both cases. The Agency

T
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clarified at a pre-hearing conference
that it issued the proposed refusal to
renew because it was not cerain
whether a proposal to revoke would be
approptiate when {and if) the license at
issue expired at the end of the licens-
ing period, December 31, 1984. The
Agency also clarfied at hearing that it
is the Agency's position that the allega-
tion in Case No. 07-84 by itself sup-
ports a revocation of or refusal to
renew (whichever is appropriate) Re-
spondents  private  employment
agency license.

25) Before the commencement of
the hearing of this matier, Respondent
received from this forum a copy of "In-
formation Relating to Civil Rights and
Wage and Hour Contested Case
Hearings," as part of another docu-
ment, and stated on the record that he
had read this document and under-
stood it perfectly. The Presiding Offi-
cer told Respondent to inform her if at
any time during the hearing he had any
questions about the proceedings.

ULTIMATE FINDINGS OF FACT

1) On March 29, 1984, the Agency
through Compliance Specialist Doug-
las McKean began its investigation of a
complaint against Respondent which
had been filed by Jim Hasrison, a client
of Respondent. Respondent was do-
ing business as a duly-licensed private
employment agency in the State of
Oregon. As a crucial part of that inves-
tigation, Mr. McKean sought from Re-
spondent a copy of the job order
document (JOD) pursuant to which he
had referred Mr. Harison to a prospec-
tive employment. Mr. McKean re-
guested that Respondent fumish this
JOD to the Agency in a direct tele-
phone contact with Respondent on
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April 6, 1984; requested that Respon-
dent bring this JOD to his May 1, 1984,
meelting with Mr. McKean; requested
at this meeting that Respondent pro-
duce this JOD in repeated telephone
contacts with Respondent and his staff
between May 1, 1984, and June 19,
1984; requested this JOD at his June
19, 1984, meeting with Respondent;
requested this JOD by telephone con-
tact with Respondent's staff on June
22, 1984; and, finally, requested this
JOD by letter to Respondent dated
June 27, 1984, (Because this letter
was sent by regular US mail to Re-
spondent's correct address, and for
reasons explained in Section 1 of the
Opinion below, the forum presumes
that it was delivered to that address.)

2) Each of these requests was
made because, and carried the implicit
message that, Mr. MciKean had not re-
ceived the Harison JOD. In response
to these requests, on at least May 1,
1984, and June 19, 1984, Respondent
promised to submit the JOD to Mr.
McKean. At no tme did Respondent
tell Mr. McKean that he had already
submitted the JOD or that it must have
been lost, and/or promise to re-submit
it.

3) Respondent asserts that he
personally delivered the Harrison JOD
to the Agency, for Mr. McKean, on
May 2, 1984. Mr. McKean never re-
ceived the JOD. Other documents
have not been lost or mispiaced in Mr.
McKean's office.

For the reasons explained in Sec-
tion 1 of the Opinion below, this forum
does not believe Respondent's above
assertion, and finds that Respondent
failed to furnish {and made no discemi-
ble effort to fumish) a copy of the

Hamison JOD to the Agency at any
time before he had received the
Agency's Notice of Proposed Revoca-
tion of Respondents ficense, between
September 19-26, 1984. There is no
evidence as to why Respondent failed
to do this.

4) Because Respondent did not
fumish to the Agency, upon its request,
a copy of the Hamison JOD, Mr.
McKean could not and did not com-
plete his investigation of Mr. Harrison's
complaint against Respondent There
is no evidence that Respondent's fail-
ure to fumnish resulted in any monetary
damage to Mr. Harrison.

CONCLUSIONS OF LAW

1} At all times material herein, Re-
spondent was a private employment
agency licensee subject to the provi-
sions of ORS 658.005 to 658.245.

2} The Commissioner of the Ore-
gon Bureau of Labor and Industries
has jurisdiction over the person and of
the subject matter herein.

3) Before the commencement of
the contested case hearing of this mat-
ter, this forum complied with ORS
183.413 by informing Respondent of

the matters described in ORS
183.413(2Xa) through (i).
4) Respondent violated ORS

658.078 by failing, when requested, to
fumish fo the Agency a copy of the job
order document pursuant to which Jim
Hatrison was referred for employment.

5) The Commissioner of the Bu-
reau of Labor and Industries has the
authority to impose a civil penalty
against Respondent under the facts
and circumstances of this record, and
her imposition as a penalty of the sum
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of money assessed below is an appro-

priate exercise of the authority.
OPINION
1. The Merits

There is only one substantive issue
herein: did Respondent fumish to the
Agency a copy of the Harmison job or-
der document on May 2, 1984, as Re-
spondent has alleged. Mr. McKean
never received this document, and the
only evidence indicating that Respon-
dent fumished it at that time is Respon-
dent's own testimony.

This forum does not believe that
Respondent fumished the JOD to the
Agency on May 2, 1984. After May 2,
1984, when Mr. McKean repeatedly,
by several different means, directly and
indirectly, let Respondent know that
the Agency had not received and
needed the JOD, Respondent did not
even once tell Mr. McKean that he had
already submitted the JOD to the
Agency. (In fact, at least once after
May 2, Respondent promised to sub-
mit it, thereby indicating that he had not
yet submitted it) [t is logical fo con-
clude that, had Respondent in fact
submitted the JOD to the Agency on
May 2, Respondent would have made
that clear when Mr. McKean thereafter
persisted in seeking the JOD from Re-
spondent. Respondent attempted to
explain his failure to do that by implying-
that Mr. McKean did not make the tele-
phone calis to him or his staff recited in
the Findings of Fact above, by denying
any recollection of Mr. McKean's bring-
ing up this matter at their June 19,
1984, meeting, and by denying that he
ever received Mr. McKean's June 27,
1884, letter. This foruim might believe
the latter denial by Respondent if it
could believe the former implication
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and denial by Respondent. However,
this forum has absolutely no reason to
believe that implication or that denial,
and fo therefore find that Mr. McKean
lied or was mistaken about the exis-
tence and content of all (much less
any} of his contacts with Respondent
regarding the Harison JOD after May
2, 1984,

This forum finds Respondent's sug-
gestion that Mr. McKean confused him
with someone else an absolutely base-
less coniecture.  Why, therefore,
should his forum believe Respondent's
assertion that a correctly addressed
and duly sent letter from the Agency
did not reach him? This forum be-
fieves that Mr. McKean did make re-
peated attempts by telephone, by
letter, and in person, after May 2, 1984,
to obtain the Hamison JOD from Re-
spondent, and that Respondent failed
to mention even once, in response,
that he had already submitted this JOD
to the Agency because in fact he had
not.

2. Penalty

ORS 658.115 provides that a vicla-
tion of the statutory scheme for regula-
tion of private employment agencies
(ORS 658.005 to 658.245) can result
In revocation or suspension of the vio-
lator's private employment license or
imposition of a civil penally against the
violator. Herein, the Agency proposes
to revoke or refuse to renew Respon-
dents license because of his alleged
violation of private employment agency
law.

Respondent has offered into the re-
cord an exhibit entitted "Guidelines for
the Imposition of Civil Penalties for Vio-
lation of the Private Employment
Any Rule

Agency Statutes or
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Promulgated Thereunder” and dated
June 15, 1978. Respondent argues
that even if the forum finds that Re-
spondent committed the violation
charged, license revocation or non-
renewal is not an appropriate or justifi-
able "sanction" under these Guide-
lines. The Agency, which provided the
Guidelines to Respondent, maintains
that aithough they have not been
promulgated as rules, they have the
force and effect of administrative rules
and, therefore, bind the Agency and
the forum. In other words, neither Re-
spondent nor the Agency challenge,
and Respondent (implicity}) and the
Agency (explicitly) have presumed, the
validity of these Guidelines as interpre-
tations of OAR 839-17-277 and
839-17-278 and ORS 658.115. Given
the absence of any such challenge
and that mutual presumption, this fo-
rum will apply the Guidelines in formu-
lating its response to the violation of
law it has found herein.

According to Section Il (1) and
Section V. of the Guidelines, a civil
penally of $100 to $1000 may be im-
posed for the instant violation of ORS
658.078. According to Section VI. C.
of the Guidelines, this violation is a
“procedural” violation, since it does not
fall within any category of the "substan-
tive" violations listed in Section VI. B.
Therefore, the first step in detemmining
the amount of the civil penalty herein is
to assign "weight factors” o each of
the following "circumstances.”

History

A. Past
83817-2TT(1))
Section Vi. C. of the Guidelines
provides that a weight factor of 7 to 10
will be assigned to each violation the
violator has made little or no effort to

(OAR
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resolve. As this forum has concluded

that Respondent made no discemible

effort to resolve this violation (i.e., fur-

nish the JOD) during the six months

between April 6, 1984, and October 4, -

1984, despite repeated Agency re-
quests that he do so, the forum as-
signs a weight factor of 9 to
Respondent's “past history."

B. Pror Violations of Private
Employment Agency Law (OAR
839-17-277(2)

The record in Case Number (08-84,
heard in conjunction with this case, re-
veals that Respondent

A) entered info a consent order

with the Agency in which he

agreed o pay a civil penalty of

$350in 1973,

B) entered into another such order,

in which he agreed to pay $1550

in 1978; and '

C) refunded money to an applicant
at the Agency's request in March
1983.

If the Agency wanted this forum to
view this evidence as a showing of Re-
spondent's "prior violations” of private
employment agency law, the Agency
should have provided evidence as to
what type of violations were charged
and when they allegedly occurred, as
well as some legal argument that evi-
dence of the existence of a consent or-
der or a refund, by itself shouki be
considered sufficient evidence of a

- "violation" for purposes of this rule and

guideline. As consent orders typically
do not include any finding or admission
of a violation, and absent the latter evi-
dence and angument, the forum lacks
sufficient basis to find that, for pur-
poses of OAR 839-17-277(2), these
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consent orders or refund constitute
wiolation/s" of private employment
gency law.

However, in the Order in Case No.
g-84, the Commissioner conciuded
hat on or about July 18, 1983, Re-

_spondent violated OAR 839-17-070

(1){b) and imposed a civil penaity on
espondent for this violation. As this

“violation predates the violation found
_herein, it is a “prior" violation for pur-
- poses of this Guideline category. Sec-
“tion V1. C. 2. of the Guidelines provides
“that a weight factor of 3 to 6 will be as-

signed when there has been a proce-

- dural violation of a private employment
- agency statute once in a six month pe-

riod. As the violation in Case Number
08-84 falls within that category, this fo-
rum assigns a weight factor of 4 to this

| . category.

C. Compliance Difficulties
{OAR 839-17-277(3))

This rule concerns "the opportunity
and degree of difficulty to comply.”
The Guidelines direct the forum fo as-
sign a weight factor of 0 to 2 to each
violation "resulting from carelessness
or some other such reason;" of 3 to 6
to each violation “otherwise not willfully
committed,” and of 7 to 10 to each vio-
lation "willfully committed.” There is no
evidence as to why Respondent failed
fo fumish the JOD to the Agency.
However, given the repeated Agency
requests to Respondent for compii-
ance and Respondents promises fo
comply, Respondent's failure to do so
must be seen as willful and a weight
factor of 7 applied to this category.
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D. Magnitude and Seriousness
of the Violation (OAR 839-17-277(4))

This rules assesses the magnitude
and seriousness of a viclation in terms
of the amount of monetary damage to
the applicant resulting from the viola-
tion. Herein, there is no evidence to
establish that the violation involved any
monetary damage to the applicant
Accordingly, the forum must assign a
weight factor of 0 to this category.

Section E. (2) of the Guidelines di-
rects that a civil penalty will be deter-
mined by averaging the weight factors
assigned above and multiplying that
average by $100. Herein, the resulting
figure is $500.

The Agency has declined to ex-
plain to the forum any legal basis,
given applicable statutes, rules, and
guidelines, for revoking or refusing to
renew Respondents #cense in re-
sponse to the violation of law alleged
and found herein. Having examined
those statutes, rules, and guidefines
thoroughtly, this forum has found no in-
dication that revocation or refusal fo re-
new would be appropriate or justifiable
under them. Consequently, this forum
assesses a civil penalty in the amount
of $500 against Respondent.

ORDER

NOW, THEREFORE, as author-
ized by ORS 658.115, Respondent is
ordered to deliver to the Hearings Unit
of the Portland office of the Bureau of
Labor and Industries a certified check
payable to the Bureau of Labor and In-
dustries in the amount of FIVE HUN-
DRED DOLLARS ($500) plus any
interest thereon which accrues, com-
puted and compounded annually at the
rate of nine percent, between a dale
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ten days after the issuance of this Or-
der and the date Respondent complies
with this Order. This assessment is a
civil penalty against Respondent for his
violation of ORS 658.078 found above.

In the Matter of
JON HOWARD PAAUWE,

dba Paauwe Reforestation,
Respondent.

Case Number 12-85

Final Order of the Commissioner
Mary Wendy Roberts
issued June 2, 1986.

SYNOPSIS

Respondent, a licensed farm fabor
contractor, failed to submit six certified
payroll reports on two forestation con-
tracts, in violation of ORS 658.417(3)
and OAR 839-15-300. The Commis-
sioner assessed a civil penalty of
$1000 for the six violations. ORS
658.417(3), 658.453; OAR 839-15-
300, 839-15-520.

The above-entiled contested case
came on regularly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Officer by Mary Roberts,
Commissioner of the Bureau of Labor
and Industries of the State of Oregen.
With the consent of the Presiding Offi-
cer and pursuant to their own

stipulation, the Bureau of Labor and In-

dustries (hereinafter the Agency) and
Jon Howard Paauwe, doing business
as Paauwe Reforestation (hereinafter -
the Contractor), presented their evi- -
dence and argument entirely through
written submissions, rather than at a -
hearing. The Agency was represented -

by Renee Bryant Mason, Assistant At
tomey General of the Department of

Justice of the State of Oregon, and the -

Contractor represented himself.

Having fully considered the record
in this matter, which consists of the"

written submissions and administrative

exhibits listed in Procedural Finding of

Fact 5 below, |, Mary Roberts, Com-
missioner of the Bureau of Labor and

Industries hereby make the following

Findings of Fact (Procedural and on
the Merits), Ultimate Findings of Fact,
Conclusions of Law, Opinion, and
Order.

FINDINGS OF FACT -
PROCEDURAL.

1) By a notice dated September 5,
1985, the Agency informed the Con-
tractor that the Agency intended to as-
sess a civil penalty of $1,000 against
the Contractor. As the basis for this
assessment, the notice cited the Con-
tractor's failire to provide to the Com-
missioner a certified true copy of all

payroll records for farm labor contract-

ing work performed by the Contractor's
employees on two forestation projects
from about April 2, 1985, to at least
June 27, 1985, in viclation of ORS
658.417(3). This notice was served on
the Contractor on September 6, 1985.

2) By memorandum dated Sep-
tember 23, 1985, lthe Contractor te-
quested a hearing on the Agency's
intended action.

3} By a notice dated January 2,
19886, this forum notified the Contractor
and the Agency of the time and place
set for the requested hearing and the
designated presiding officer. As part of
this Notice of Hearing, the forum sent a
document entiled "Information Relat-
ing to Civil Rights or Wages and Hour
Contested Case Hearings."

4) Shortly after the issuance of the
Notice of Hearing, the Agency pro-
posed that the Agency and the Con-
tractor stipulate to adjudication based
upon written stipulations and argument
rather than presentations at a hearing.
The Contractor stipulated and the fo-
rum agreed to this proposal. On or
about February 20, 1986, the Agency
and the Contractor submitted Stipu-
lated Facts. Following that, the
Agency submitted a brief, and the Con-
tractor notified the forum, through the
Agency, that he declined to file any
argument.

5) The record herein consists
solely of the following exhibits:
Administrative Exhibits:

1. Notice of intent to Assess Civil
Penalty and Certificate of Service.

2. Contractors Reguest for
Hearing.

3. Notice of Hearing and enclo-
sures, and Certificate of Mailing.

4. Agency's January 9, 1986, letter
to the forum, with its letter to the Con-
tractor of same date attached.

5. The forum's January 22, 1986,
letter to the Agency.

6. Agency's January 29, 1986, let-
ter to the forum.
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Joint Exhibit:
J-1. Stiputated Facts, with attached
exhibits "A" through "D".
Agency Exhibits:
A-1. Agency Brief.
A-2. Agency's March 24, 1988, let-
ter to the forum.
FINDINGS OF FACT — THE MERITS

1) The Contractor is a natural per-
son who, during all times materal
herein, was a licensed fanm labor con-
tractor doing business in the State of
Oregon as Paauwe Reforestation.

2) On January 11, 1985, the For-
est Service of the United States De-
partment of Agriculture (hereinafter the
Forest Service) issued a solicitation of
bids for mulching, tree planting, and
site preparation in the Rogue River Na-
tional Forest in the State of Oregon.
On February 5, 1985, the Contractor
made an offer for that project. On
March 1, 1985, the Forest Service ac-
cepted the Contractor's offer and
awarded to him Confract Number
52-04N7-5-20, in the amount of
$59,651.00.

3) On cor about March 9, 1985, the
Contractor received a "Notice to Pro-
ceed ¥ * *" A work order issued on
the same date by the Forest Service.
This order stated that i was the Con-
tractors notice to proceed with the
work on Contract No. 52-04N7-5-20
and that the time on that contract
would start at the beginning of busi-
ness on March 11, 1985 {the Monday
following the date of the notice).

4) The Contractor employed a
crew fto perform contract No.
52-04N7-5-20 and paid its members
directly for that work. They completed
that contract on or about July 4, 1985.
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5) On January 17, 1985, the For-
est Service issued a solicitation of bids
for planting and muiching in the Rogue
River National Forest in the State of
Oregon. On February 13, 1985, the
Confractor made an offer for that pro-
ject On March 15, 1985, the Forest
Service accepted the Contractor's offer
and awarded to him contract number
52-04N7-5-24, in the amount of
$88,726.00.

6) On April 25, 1985, the Contrac-
tor received a "Notice to Proceed " * *."
A work order issued on the same date
by the Forest Service. This nofice
stated that it was the Confractor's no-
tice to proceed with work on Contract
No. 52-04N7-5-24 and that the time on
that contract would start at the begin-
ning of business on April 29, 1985 {the
Monday following the date of that
notice).

7) The Contractor employed a
crew fo perfom Contract No.
52-04N7-5-24 and paid its members
directly for that work. They completed
that contract on or about June 9, 1985.

8) As of June 24, 1985, the Con-
tractor had not filed with the Agency
any certified true copies of payroll re-
cords (i.e., wage certifications) for the
work  done on  Contract  No.
52-04N7-5-20 or 52-04N7-5-24. Onor
about that date, Agency Compliance
Specialist Ron Kimmons contacted the
Contractor conceming his failure to file
these decuments. The Contractor rep-
resented that he would try to prepare
and file them by July 5, 1985,

9) As of January 29, 1986, the
Contractor had not filed any wage cer-
tifications related to Contract No.
52-04N7-5-20 or 52-04N7-5-24.

"10)The Contractor employed E.
Gallegos as a crew foreman during the
first six months of 1985 until, on or
about June 24, 1985, Mr. Gallegos left
the United States. When he left, Mr.
Gallegos had in his possession docu-
ments the Contractor believes are nec-
essary to the Confractor's preparation
of wage certifications for the work done
on Contract No. 52-04N7-5-20 and
52.04N7-5-24. Afthough the Contrac-
tor has aftempted to locate Mr. Galle-
gos, he had not been successful in
doing so as of the date of the filing of
the Stipulated Facts (on or about Feb-
ruary 20, 1986). To the best of the
Contractor's knowledge, information,
and belief, Mr. Gallegos is in Mexico.

The Confractor and the Agency
have stipulated that the Contractor has
been unable to prepare and file wage
certifications on these two contracts
because the reconds necessary for that
preparation have been in the control
and custody of Mr. Gallegos.

11)The Confractor has repre-
sented to the Agency that he intends to
and will file wage certifications for the
work done on these two contracls as
sooh as he recovers the records cited
in the previous Finding of Fact

ULTIMATE FINDINGS OF FACT

1) During all material times herein,
the Contractor was a farm labor con-
tractor, as defined by ORS 658.405,
and was licensed as such, as required
by ORS 658.410.

2) in March of 1985, the United
States Forest Service awarded two
forestation or reforestation contracts to
the Contractor. The Contractor em-

ployed workers to perform these con-
tracts, and he paid them directly for

that work. One crew of workers started
work on the first confract no later than
March 11, 1985, and finished that work
on or about July 4, 1985. Another crew
started work on the second contract no
later than April 29, 1985, and finished
that work on or about June 9, 1985.

3) The Contractor failed to file with
the Agency any certified true copies of
payroll records (wage certifications) for
work done on either contract. Records
which the Contractor believes are nec-
essary for preparation of those certifi-
cations were in the possession and
control of a foreman of the Confractor,
who left the United States on or about
June 24, 1985. Since that time, the
Contractor has been unable to locate
this foreman.

4) As explained in Conclusion of
Law 3 below, Oregon law requires the
Contractor to file at least three wage
certifications conceming Contracts No.
52-04N7-5-20 and 52-04N7-5-24 be-
fore June 24, 1985, when the Contrac-
tor's foreman departed with records
conceming the work on those con-
fracts. The Contractor has offered no
explanation for his failure to file those
three certifications, and, absent any
assertion or evidence to the contrary,
this forum concludes that the Contrac-
tor could have filed them. Moreover,
absent any assertion or evidence fo
the contrary, this forum concludes that
the Confractor could have obtained
from the Contractor the records con-
ceming Confract No. 52-04N7-5-24
during the approximately 15 days be-
tween completion of work on that con-
tract and the foreman'’s disappearance.
Furthermore, absent any assertion or
evidence to the contrary, the forum
concludes that even without those
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records, the Contractor could have
taken steps to recreate at least some
of the information required by the wage
certifications. Absent any evidence or
assertion fo the contrary, this forum
concludes that the Contractor took no
such steps.

CONCLUSIONS OF LAW

1) The Commissioner of the Bu-
reau of Labor and Industres of the
State of Oregon has jurisdiction over
the subject matter and of the person
hetein.

2) As a person licensed and acting
as a farm labor contractor with regand
to the forestation or reforestation of
lands in the State of Oregon during all
times materal herein, the Confractor
was and is subject to the provisions of
ORS 658 405 (0 658.475.

3) During ali times material herein,
ORS 658.417(3) required the Contrac-
tor to provide to the Agency a certified
true copy of all payroll records (wage
certifications) for work done on Con-
tracts No. 52-04N7-5-20 and 52-04N7-
5-24. Specifically, as implemented by
OAR 8398-15-300, this statute required
the Contractor to submit such a wage
cerfification at least once every 35
days from the time he first began work
on each confract Accordingly, the
Contractor was nequired to file a wage
certification conceming work on Con-
tract No. 52-04N7-5-20 by at least April
15, 1985, and again on May 20, June
24, and July 29, 1985. Conceming
work on Contract No. 52-04N7-5-24,
the Contractor was required to file a
wage cerlification by at least June 3,
1985, and again on July 8, 1985. The
Contractor has violated ORS
658.417(3) by failing to provide any of
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these wage certifications fto the
Agency.

4) Under the facts and circum-
stances of this record, and according
to the law applicable in this matter, the
Commissioner of the Bureau of Labor
and Industries has the authosity to and
may assess a civil penalty against the
Contractor, and the assessment of the
sum of money specified in the Order
below is an appropriate exercise of that
authority.

OPINION

ORS 658.417 provides:

" ** a perscn who acts as a farm
labor cantractor with regard fo the
forestation or reforestation of lands
shall:

e 4 W

"(3) Provide to the Commis-
sioner of the Bureau of L.abor and
Industries a certified true copy of
all payroll records for work done as
a farm labor contractor when the
contractor pays employees di-
rectly. The records shall be sub-
mitted in such form and at such
times and shall contain such infor-
mation as the commissioner, by
rule, may prescribe ***"

QAR 839-15-300 implements ORS
658.417(3) by providing that a contrac-
tor engaging in the work described in
that statute must submit to the Wage
and Hour Division of the Agency the
required payroil records (wage certifi-
cations) at least once every 35 days
from the time such work first begins.
The same fule provides that such a
submission must contain the informa-
tion requested on Form WH-141, in-
cluding, in pertinent part, the names,
addresses, and social security

numbers of employees; their work '
classification(s); their total hours (and .

pieces if applicable), their rate(s) of

pay, their gross amounts eamed; the

amounts deducted from these gross
amounts, itemized; and the net wages
paid them,

Herein, as a farm labor contractor,
the Caontractor engaged in the perform-
ance of two forestation or reforestation
contracts, using employees he paid di-
rectly. Based upon the Contractor's re-
ceipt of the Notice to Proceed with
work on the first contract (No.
52-04N7-5-20) on March 9, 1985, and
the fact that the Notice made clear that
the time for performing the contract
would start to run on the following
Monday, March 11, 1985, and in the
absence of any assertion to the con-
trary, this forum has inferred that the
Contractor's work on that contract first
began no later than March 11, 1986,
Work on that contract ended on or

about July 4, 1985. Accordingly, pur-

suant to ORS 658.417(3), as imple-
mented by OAR 839-15-300, the
Contractor should have filed a wage
certification concaming work on Con-
tract No. 52-04N7-5-20 at least once
every 35 days from March 11, 1985,
ie., by at least April 15, 1985, and
again on May 20, June 24, and July
29, 1985, Likewise, based upon the
Contractors receipt of the Notice to
Proceed with work on the second con-
tract (No. 52-04N7-5-24) on April 25,
1985, and the fact that the Notlice
made clear that the time for performing
that contract would start to run the fol-
lowing Monday, April 29, 1985, and in
the absence of any asserfion fo the
contrary, this forum has inferred that
the Contractor's work on that contract

first began no later than April 29, 1985.
Work on that contract ended on or
about June 9, 1985. Accordingly, the
Contractor should have filed a wage
certification conceming work on Con-
tract No. 52-04N7-5-24 at least once
every 35 days from April 29, 1985, i.e.,
by at least June 3, 1985, and again on
July 8, 1985. The Contractor did not
fle any wage cerlifications on either
contract.

The only issue herein is whether
the Commissioner should impose
upon the Contractor the intended civil
penatty of $1,000 for these violations of
ORS 658.417(3).

ORS 658.453(1) provides that the
Commissioner may assess a civil pen-
alty of up to $2,000 for each violation
by a farm labor contractor who fails to
comply with ORS 658.417(3).

Herein, the Contractor failed to file
six wage cerfifications required by
ORS 658.417(3). Each of these fail-
ures to file a wage certification when
lawfully due constitutes one violation of
ORS 658.417(3). Accordingly, pursu-
ant to ORS 658.453, the Commis-
sioner may assess a penally of up to
$2000 for each of those violations, or a
penalty totally as much as $12,000.
Any circumstances which could ex-
plain the Contractor's failures to file
may be relevant to determination of the
amount of the penalty to be assessed,
but they in no way change the fact that
the Contractor has violated ORS
658.417(3) six times by these failures,
or, therefore, affect the authority of the
Commissioner to impose a penalty.

OAR 839-15-520(1) provides that
in determining the amount of any civil
penalty to be imposed, the Commis-
sioner will take into consideration;
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"(a} the past history of the vio-
fator in taking all necessary meas-
ures fo prevent or comect
violations of statutes or rules;

"(b} prior violations, if any, of
statues or rules;

“(c) the magnitude and serious-
ness of the violation;

“d) any other
circumstances.”

The recond contains no evidence or
assertion conceming the above-cited
factors (a) and (b). Conceming (c),
this forum considers six failures to file
wage certifications when due fo be vio-
lations of, at the least, considerable
magnitude and sesiousness.

Conceming factor {d) above, the
Stipulated Facts state that the Contrac-
tor could not prepare and file the wage
cerfifications because the records nec-
essary for formulating those certificates
were in the control and custody of his
foreman, E. Gallegos, who left the
United States on or about June 24,
1985. For the following three reasons,
the forum does not consider the un-
availability of these records as of June
24, 1985, to be a circumstance which
mitigates either the Contractor's viola-
tions herein, or, therefore, the penalty
fo be assessed against the Contractor
for those violations:

1) The Contractor could have filed
the three wage cerifications which
were due before June 24, 1985, while
Mr. Gallegos was still in his employ.

2} OAR 839-15400 requires a
farm labor contractor to make and
maintain for three years a variety of
employment records, including almost
all the information necessary to formu-
iate wage certifications. To meet this

mitigation
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requirement, a contractor should en-
deavor to keep such records in a safe
place, and therefore, logically, retrieve
these records from the: field as soon as
possible. Accordingly, the Contractar
should have obtained the employment
records conceming confract No.
52-04N7-5-24 from his foreman during
the approximately 15 days which
elapsed from the completion of Con-~
tract No. 52-04N7-5-24 untii Mr. Galle-
gos departed.

3) After Mr. Gallegos left with his
records on or about June 24, 1985, the
Contractor could have taken steps to
at least partiafly reconstruct those re-
cords, to the extent necessary to com-
ply with ORS 658.417(3). For example,
he could have gathered the names
and addresses and other employment
data of the crew members stili working
on Contract No. 52-04N7-5-20, which
was not completed until July 9, 1985.
Presumably, he also could have re-
ferred fo canceled payroll checks to
ascertain the names of workers and
amounts paid to them before June 24,
1985. In other words, the Contractor at
least could have attempted to comply
with the requirements of ORS
658.417(3), if he had chosen to do so,
and he did not

Finally, the forum notes that filing
the wage ceriifications as soon as he
recovers the records Mr. Gallegos
ook, as the Contractor states he in-
tends to do, will not cure the Contrac-
tor's instant violations of ORS
658.417(3). Filing the Certifications at
this time would not change the fact that
those wage certifications were not filed
within the 35 day period as required.
Furthermore, for the above-described
three reasons, such a filing, or intention

fo file, would not and does not mitigate
the Contractor's instant violations or
the penalty to be assessed therefor.

Having found that the forum may
assess civil penalties totaling up to
$12,000 against the Contractor for his
violations herein, that those violations
are of at least considerable magnitude
and seriousness, and that the explana-
tions offered for them are not cincum-
stances which mitigate either the
violations or the amount of the penalty
to be assessed therefor, this forum has
determined that assessment of a civil
penaliy of $1,000 against the Conirac-
tor for those violations is not only well
within the Commissioner's discretion,
but an appropriate (and entirely rea-
sonable) exercise of authority.

ORDER

NOW, THEREFORE, as author-
ized by ORS 658.453, the Contractor
is hereby ordered to deliver to the
Hearings Unit of the Bureau of Labor
and industries, Room 309, 1400 S.W.
Fitth Avenue, Portland, Oregon 97201,
a certified check payable to the BU-
REAU OF LABOR AND INDUSTRIES
in the amount of ONE THOUSAND
DOLLARS ($1,000.00) plus any infer-
est thereon which accrues, at the an-
nual rate of nine per cent, between a
date ten days after the issuance of this
Order and the date the Contractor
complies with this Order. This assess-
ment is a civil penalty against the Con-
tractor for his violations of ORS
658.417(3) found above.

Case Number 08-85
Final Order of the Commissioner

Mary Wendy Roberts

issued June 26, 1966.

SYNOPSIS

Respondent failed to pay claimant
the minimum wage for all hours
worked, and willfully failed to pay her
wages immediately upon termination.
Respondent, who defaulted by failing
to appear at hearing, failed to show
that she was financially unable to pay
the wages at the time they accrued,
and thus was liable for civil penally
wages. ORS 653.023(3), 652.140,
652.150.

The above-entitied contested case
came on regularly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Cfficer by Mary Roberts, the
Commissioner of the Bureau of Labor
and industries of the State of Oregon.
The hearing was conducted on De-
cember 5, 1885, in the Conference
Room of Suite 1 E-1 at 3865 Wolver-
ine Street NE, Salem, Oregon. The
Bureau of Labor and Industries (here-
inafter the Agency) was represented
by Jeff Van Valkenburgh, Assistant At-
tomey General of the Department of
Justice of the State of Oregon. Cheryl
Mifler, formerly doing business as
Miller Ceramics, (hereinafter the Em-
ployer) did not appear at the hearing
either in person or through a
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In the Matter of representative. Rose E. Cox (hereinaf-
CHERYL MILLER, ter the Claimant) was present through-

dba Mil . out the hearing. The agency called the
fomeﬂyResponldeern(tI-eramtcs, Claimant as its only witness. Not hav-

ing appeared, the Employer did not
present any evidence.

Having fully considered the entire
record in this matter, the forum hereby
makes the following Findings of Fact
(Procedural and con the Merits), Ulti-
mate Findings of Fact, Conclusions of
Law, Opinion, and Order.

FINDINGS OF FACT -
PROCEDURAL

1} On or about March 25, 1985,
the Claimant filed with the Wage and
Hour Division of the Agency a wage
claim which alleged, in effect, that the
Employer was the Claimant's former
employer and that the Employer had
faled to pay wages due to the
Claimant.

2) On or about March 18, 1985,
the Claimant assigned all wages due
her from the Employer to the Commis-
sioner of the Agency in frust for the
Claimant.

3) On June 7, 1985, the Commis-
sioner of the Agency issued an Order
of Determination based upon the
Claimant's above-cited wage ciaim.
The Order of Determination found that
the Employer owed the Claimant
$2,604 in unpaid wages for work the
Claimant had performed under the
Employer's employ, and $774 in pen-
alty wages, plus interest on both of
those sums.

4) On or about June 13, 1985, the
Employer, through a letter by her attor-
ney, requested a hearing on the Order
of Determination, and noted that she
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contested "the issue” that she was an
employer.

5) On September 4, 1985, this fo-
rum transmitted to the Employer, the
Agency, and the Claimant a notice of
the time and place of the hearing of
this matter.

6) As part of that notice, this forum
sent a document entitled "Information
relating to Civil Rights or Wage and
Hour Contested Case Hearings." At
the commencement of the hearing, the
Claimant stated that she had received
and read this document and that she
had no questions about it

7) On or about September 8,
1985, the Employer asked the forum to
change the location of the hearing from
Salem, Oregon, to Madras, Oregon.
The Agency opposed this request
Having concluded that the Salem hear-
ing location would not be unduly bur-
densome to either the Claimant or the
Employer, the Presiding Officer denied
the Employer's request.

8) At the start of the hearing, the
Agency moved to amend the Order of
Determination to comect a typographi-
cal ervor in which "480" (the number of
hours the Agency claimed the Claim-
ant worked for the Employer) had been
inadvertently transposed to "840." The
Agency asked that "840" be deleted
(where it appears in the Order of De-
termination) and that "480" be inserted
in its place, and that, concomitantly,
the amount of wages claimed (as
noted in the Order of Determination)
be changed from "$2604" to “$1488."
This forum grants this motion, noting
these changes by handwritten inter-
lneaton on the Order of
Determination.

9) The Presiding Officer asked the

Agency to submit the Claimant's wage -
claim and assignment of wages to the -

forum, which the Agency did after the
hearing. The Presiding Officer admit-
ted these documents as exhibits,

FINDINGS OF FACT — THE MERITS

1) During alf times material herein,
the Employer owned and operated (as
a sole proprietor) Miller Ceramics, a
ceramics shop located in Yoncalla,
Oregon, In that business the Em-

ployer employed one of more persons :
in the State of Oregon during afl times

material herein.
2) The Employer employed the

Claimant at Miller Ceramics confinu- -
ously from August 17, 1984, through - |-
November 16, 1984. The Claimants !
duties in this employment evolved and -~
expanded as she leamed more and ~
more about making ceramics: she per-

formed the various activities involved in
producing a ceramic product, helped
shop customers, and taught some

classes which the shop offered. Even- ' :
tually, the Employer made the Claim- -

ant the manager of Miller Ceramics.

3) The Employer had hired the
Claimant herseif, setting the Claimant's
starting wages at $50 per week, to be
paid weekly. As of September 3,
1984, the Employer raised the Claim-
ant's wage rate to $100 per week, teil-
ing the Claimant that she was doing a
good job. When the Employer made
the Claimant manager of the shop, she
told the Claimant she was going to in-

crease the Claimanf's wage rate again.

4) In fact, the Employer never paid -_:5.':_._;
the Claimant any wages for the Claim-

ant's worl for her.

5) When the Claimant asked the
Employer for her wages, the Employer
fold Claimant that she did not have
enough money to pay her. However,
the Employer kept the Claimant on the
job by promising the Claimant that she
would pay her.

6) During her employment by the
Employer, the Claimant's basic work
week was eight hours per day, five
days per week (Monday through Fri-
day), or a total of forly hours per week.
Each time the Claimant retumed home
from work, she recorded the hours she
had worked that day on her calendar.
That calendar reflects, and the forum
finds, that the Claimant worked a total
of 80 eight-hour days for the Employer.
The Claimant did not wark over 40
hours in any seven-day period during
her employment.”

7} The Employer terminated the
Claimant's employment by laying her
off after the Claimant had completed
her work on November. 16, 1984,
Shoitly  thereafter, the Employer
moved to Madras, Oregon.

8) In a letter dated May 3, 1985,
from the Employer (through David
Glen, then her attorney) to an Agency
representative, the Employer indicated
(without efaboration) that she owed the
Ciaimant $1198.00 for her work, minus
a claimed off-set of $353.00 for glaze
and pottery material which the Em-
ployer afieges that the Claimant took
from Miller Ceramics.
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9) The Claimant denies that she
took any supplies or materials from
Miller Ceramics. Because the Em-
ployer's assertion that the Claimant did
take supplies is not supported by any
swom testimony or other substantia-
tion, the Claimants credible denial is
deemed uncontroverted. Accordingly,
this forum finds that the Claimant did
not take any suppiies or materials from
Miller Ceramics.

ULTIMATE FINDINGS OF FACT

1} During all times material herein,
the Employer was a person who in the
State of Oregon directly engaged the
personal services of one or more em-
ployees in the operation of Miller Ce-
ramics, a business which she owned.

2) From August 17, 1984, through
November 16, 1984, the Claimant was
an individual who (other than as a co-
partner of the Employer or as an inde-
pendent contractor) rendered personal
services in various capacities, wholly in
the State of Oregon, to the Employer in
her below-described business. The
Etnployer agreed to pay the Claimant
for these services at a fixed rate,
based upon the time the Claimant
spent performing them.

3) The Claimant worked for the
employer a total of 480 regular” hours
during her above-described
employment.

4) The Employer has not paid the
claimant any wages (or cther compen-
sation) for the Claimant's above-cited
work.

Although the Claimant sometimes also worked during weekend time, she

did so as a "favor” to the Employer, and the Agency is not claiming wages for

any weekend time.

£l

None of these hours were overime, as that term is defined and de-

scribed in ORS 653.261 and OAR 839-21-017; all were straight time hours.
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5) The Employer discharged the
Claimant, by laying her off, as of the
conclusion of her work on November
16, 1984,

6) Because the claimant worked
on the premises of the Employer's
business continuously between the
time the Employer personally hired her
and personally discharged her, and in
the absence of any evidence to the
contrary, the forum infers that the Em-
ployer was aware, during all times ma-
terial herein, of when Claimant was
working. Based on this awareness,
combined with the Employers agree-
ment to pay the Claimant weekly
wages for work and the Employer's
failure to pay her any wages for her
sixty days of work, and in the absence
of any evidence or assertion to the
contrary, this forum concludes that the
Employer intentionafly and knowingly
failed to pay the Claimant any wages
for her work. As there is no evidence
or assertion to the contrary, this forum
also conciudes that the Employer, a
sole proprietor, acted as a free agent in
s0 failing to pay the Claimant.

7) The Employer has not shown
that she was financially unable to pay
any of the above-cited wages due the
Claimant at the time the wages
accrued.

8} The Claiman{s average daily
rate of pay during her employment by
the Employer was $24.80. (This
amount was calculated by multiplying
$3.10, the applicable minimum wage
rate (see Conclusions of Law 4 below),
by eight, the. number of hours the
Claimant worked each day.)
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CONCLUSIONS OF LAW

1) During all times materiat herein, -
the Employer was an employer, and -
the Claimant was her employee, sub-
ject to the provisions of ORS 652,110 -

to 652.200 and 652.310 to 652.405.

2) The Commissioner of the Bu- :
reau of Labor and Industries has juris-
diction over the subject matter and of :

the Employer herein.

3) Before the commencement of
the contested case hearing, this forum
complied with ORS 183.413 by inform-
ing the Employer and the Claimant of
the matters described in ORS
183.413(2)(a) through {i).

4) The Agency has stated, and
this forum has conciuded, that the
minimurm wage rate for each hour of
the Claimant's work for Employer was
$3.10, as set forth in ORS 653.023(3).
Accordingly, the Employer was and is
legally obligated to pay the Claimant
wages computed at a rate of no less
than $3.1C per hour. Hence, for the
Claimant's 40 hours of work per week,
the Employer was obligated to pay her
at least $124.00, a sum which exceeds
even the highest weekly wage rate the
Employer set for the Claimant Ac-
cordingly, the Employer was and is le-
gally obligated to pay the Claimant
$3.10 for each of the 480 hours the
Claimant worked for the Employer, or
total gross wages of $1488.00.

5) All of the $1488.00 in wages the
Claimant eamed in the Employer's em-
ploy was unpaid, and became immedi-
ately due and payable, when the
Employer terminated the Claimant's
employment effective at the end of the
Claimant's workday on November 16,
1984.

In the Matter of
6) The Employer wilifully failed to
pay the claimant any of the Claimant's
med, due, and payable wages. Ac-
cordingly, and because the Employer
has not shown that she was financially
unable to pay those wages at the time
-~ they accrued, the wages of the Claim-
“ant continued, as required by ORS
- 652.150, at the average daily rate of
1 $24.80 from the due date thereof for
30 days, as penalty for the Employer's
- hon-payment of the Claimant's eamed,
¢ due and payable wages. As a resuit,
- the Employer has incumed penalty
© wages herein totaling $774.00.
7) Under the facts and circum-
. stances of this record, and according
" o the law applicable to this matter, the
- Commissioner of the Bureau of Labor
and Industries has the authonty to and
- must order the Employer to pay the
Claimant the above-cited earned, un-
paid, due, and payable wages and the
above-cited sum in penally wages,
plus interest on those wages and pen-
alty wages.

OPINION

Neither the Employer nor any rep-
resentative of her appeared at the
hearing of this matter. In fact, the Em-
ployer's request for a hearing and the
Employer's May 3, 1985, letter to the
Agency comprise the Employer's total
confribution fo the record herein
These exhibits contain nothing con-
. ceming the merits of this matter other
‘= than unswomn and unsubstantiated as-
sertions. Having offered no evidence
o at all in support of those assertions,

. which are the only defenses to the Or-
der of Determination which the Em-
ployer has raised herein, the Employer
has defaulted in this matter.
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In a defauli situation, the task of this
forum is to determine if the Agency has
made a prima facie case that the Em-
ployer has violated the law. ORS
183.415(6). In this matter, the evi-
dence on the record shows that the
Employer owes $1488.00 in eamed,
unpaid, due, and payable wages to the
Claimant, her former employee, and
that the Employer has wilifully failed to
pay the Claimant any of those wages.
This evidence is not only unconiro-
verted, but completed, credible, and
persuasive, and the best evidence
available, given the Empioyer's failure
to appear, and it clearly constitutes a
prima facie case that the Employer has
violated ORS 652.140 and owes the
Claimant penalty wages pursuant to
ORS 652.150.

ORDER

NOW, THEREFORE, as author-
ized by ORS 652,332, the Commis-
sioner of the Bureau of Labor and
industries hereby orders Cheryl Miller,
formerly doing business as Miller Ce-
ramics, to deliver to the Hearings Unit
of the Bureau of Labor and Industries,
Room 309, 1400 SW. Fifth Avenue,
Portland, Oregon 97201, a certified
check payable to the Bureau of Labor
and Industries in trust for ROSE E.
COX in the amount of TWQ THOU-
SAND TWO HUNDRED SIXTY-TWO
DOLLARS ($2262.00), (representing
$1488.00 in eamed, unpaid, due, and
payable wages, and $774.00 in pen-
alty wages) plus interest at the rate of
nine per cent per year, for the perod
from December 1, 1984, until paid on
$1488.00, and for the period from
January 1, 1985, until paid on $774.00.
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In the Matter of November 5, 1985, in the Conferen
JOSE SOUs, Room of Suite E-1 at 3865 Wolverin
dba Northwest Reforestation Com-  Sveet N.E., Salem, Oregon. The Bu

pany, Inc., Respondent,

Case Number 02-85
Final Order of the Commissioner
Mary Wendy Roberts
lssued August 15, 1986.

SYNOPSIS

Respondent, a farm labor contrac-
tor, twice failed fo provide certified pay-
roll reports to the Agency, six times
failed to fumish to workers a written
statement meeting statutory require-
ments, knowingly employed six work-
ers not legally present or legally
employable in the United States, and
failed to pay workers all wages due
and owing. These violations reflected
on Respondent's character, compe-
tence, and reliability and rendered him
unfit to act as a farm labor contractor.
After hearing, Respondent's license
expied and he did not apply for re-
newal; the Commissioner assessed
$26,000 in civil penalties for the viola-
tions found. ORS 658.417(3), 658.440
(Od) and (£, (2)(d); 658453, OAR
839-15-510.

The above-entitled contested case
came on regularly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Officer by the Commissioner
of the Bureau of Labor and Industries
of the State of Oregon. The hearing
was conducted on September 20,
1985, in Conference Room A of the
Labor and Industries Building at 800
Center Street, Salem, Oregon, and on

reay of Labor and Industries (hereina

ter the Agency) was represented by -

Renee Bryant Mason, Assistant Attor
ney General of the Department of Ju

tice of the State of Oregon. Jose Solis;
doing business as Northwest Refores.”
tation Company, (hereinafter Contrac-.

tor) was represented by Kathy Peck
Aftorney at Law.

The Agency called as its withesses

Jerry Garcia, Compliance Specialist for

the Wage and Hour Division of the
Agency; Roberto Gulierrez, Rafael Za-

mudeo, and Rojelio Gutierrez, former
Contractor;  Luis’

employees  of
Caraballo, former attomey for the Ore-
gon Legal Services Corporation, who
currenily works in some capacity for
the Agency; and Camelia Gutierrez,
wife of Rojelio Gutierrez.

Contractor called as his witnesses
Adan Morfin, foreman for Contractor;

Grace M. Solis, Contractor's wife; and l

Contractor himself.

Having fully considered the entire -::Q;:E:
record in this matter, |, Mary Roberts,
Commissioner of the Bureau of Labor

and Industries hereby make the follow-

ing Findings of Fact (Procedural and
on the Merits), Ultimate Findings of

Fact, Conclusions of Law, Opinion,
and Order.

FINDINGS OF FACT —
PROCEDURAL

1)} Confractor appiied to the

Agency for renewal of his farm labor -

contractor's license for the licensing
year which started February 1, 1985,
and ended January 31, 1986.

2) By a notice dated January 23,
985, the Agency informed Contractor
at the Agency proposed to refuse to

‘renew Contractor's farm labor contrac-

for's license. This notice cited the fol-

lowing four bases for that proposal:

a) Contractor had failed to provide

" to the Agency a certified true copy of

all payroll records relating to employ-
ees paid directly for specified work, in
violation of ORS 658.417(3);

b) Contractor had failed to fumish
each such worker with a written state-
ment regarding the terms and condi-
tions of employment, in violation of
ORS 658.440(1)){(E);

¢) Contractor had knowingly em-
ployed alien workers not legally pre-
sent or legally employable in the
United States during a specified time
pericd, in violaon of ORS
658.,440(2)(d}; and

d) In that Contractor had failed to
pay wages owed in a timely manner, in
violation of QAR 839-15-145(1)(c), his
character, reliability, and competence
made him unfit to act as a farm
contractor.

3} By a letter dated January 24,
1685, Contractor, through his attomey,
requested a hearing on the Agency's
proposed action.

4) By a notice dated August 9,
1985, this forum nctified Contractor
and the Agency of the time and place
set for the requested hearing and the
designated presiding cfficer.

5) As part of the Notice of Hearing,
the forum sent a document entitted "In-
formation Relating to Civil Rights or
Wage and Hour Contested Case
Hearings." At the commencement of
the hearing, Contractor stated that he
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had received and read this document
and that he had no questions about it.

6) At the commencement of the
hearing, the Agency moved to amend
its chamges by deleting from its item 4
"OAR 839-15-145(1}{c)" and inserting
in its place "ORS 658.445(3)." The
Agency stated that the latter reference
is more applicable to this matter than
the former reference. Contractor
agreed and did not object to the mo-
tion, and the Presiding Officer granted
it. This amendment is noted on the
document by handwritten interineation.
When they filed their closing argu-
ments, the parties submitted a stipula-
tion to amend the another paragraph to
read as follows:

"You failed to provide to the Com-
missioner of the Bureau of Labor
and Industries a ceriified true copy
of all payrail records relating to em-
ployees paid directly for work per-
formed at any time since August 1,
1883."

The forum made this amendment, ad-
mitted the stipulation, and noted this
amendment by handwritten interlinea-
tion.

7) At the hearing, Agency wit-
nesses Roberto and Rojelio Gutiemez
and Rafael Zamudeo could not readily
understand and communicate in the
English language, but they could do so
in the Spanish language. At the re-
quest of the Agency, and with no ob-
jection by Contractor, the Presiding
Officer, after inquiry, deemed Camelia
Gutierrez, Jenry Garcia, and Luis
Caraballo "qualified" translators under
ORS 183.418(3)(b). Accordingly, the
Presiding Officer appointed them to act
in this capacity during the hearing, and,
one at a time, they did.
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B) On November 15, 1985, the
Agency submitted written closing angu-
ments, and on December 3, 1985,
Contractor did the same. These argu-
ments have been admitted as exhibits.

9) By letter dated January 8, 1986,
the Presiding Officer nofified the
Agency and Conltractor that, pursuant
to ORS 183.450(4), she had taken offi-
cial notice of the existence and effec-
tive period of a temporary Agency rule
entiled "Wage Ceriification Form." At
the same time, the Presiding Officer af-
forded the Agency and Contractor the
opportunity to contest this noticed fact
required by ORS 183.450(4). Neither
did so.

10) As of January 31, 1986, Con-
tractor had not applied to renew his
Oregon famm labor contractor's license
for the licensing year which began on
February 1, 1986.

11) In February 1986, Agency
counsel Bryant-Mason nofified Con-
tractor's counsel Peck that the issues
of revocation of and refusal to renew
Contractor's famm labor contractor's -
cense herein had been mooted by
Contractor's failure to renew his 1985
farm labor contractor’s license. At this
time, Ms. Bryant-Mason also notified
Ms. Peck that she intended to ask o
re-open the record herein in order fo
put that fact into it, and to ask the fo-
rum to assess civil penalties for viola-
tions found herein. Ms. Peck, having
been unable to otherwise reach Con-
tractor, notified him of Ms. Bryant-
Mason's statements by letters dated
February 20 and March 26, 1986,

12) The Proposed Order in this pro-
ceeding was issued on March 31,
1986. At that time, the record con-
tained no information as to the status

of Contractor's farm labor contractor's

license after the January 31, 1988,
close of the 1985 licensing year.

13)On or about April 10, 1986, Ms.
Peck resigned as counsel for the

Contractor.

14)On April 16, 1986, the Agency
filed a Motion to Re-Open the Record
in this matter for the purpose of supple- °
menting the record with new informa-

tion which, the Agency alleged, might
materially affect the Proposed Order.
This motion has been admitted as an
exhibit On the same day, the Agency
sent a copy of this motion to Ms. Peck.
On May 9, 1986, having received no-
tice that Ms. Peck no longer repre-
sented Contractor, the forum sent the
Agency's motion directly to Contractor
and informed Contractor that if he did
not file a written response to it within 10
days, the forum would assume he had
no objection to it. Contractor made no
response to the Agency's motion to re-
open the record or to the forum's letter
and the forum grant that motion.

15) Thereafter, by telephone and by
letter dated May 19, 1986, Ms. Bryant-
Mason contacted Contractor and in-
formed him that she had moved to re-
open the hearing to introduce evidence
of his failure to renew his farm labor
contractor's license and to request that
the forum impose civil penalties of up
to $2,000 for each violation found
herein, or up to a total of $32,000 or
more.

16)In her May 19, 1986, letter, Ms.
Bryant-Mason also informed Contrac-
tor that she would consider settiing this
matter for a specified sum paid on or
before June 11, 1986. On or about
June 4, 1986, Contractor agreed by
telephone to this setlement and

represented that he would deliver a

ack for the specified amount to

Agency counsel at a given time on

ne 9, 1986. Agency counsel in-
formed him that it would proceed to re-
pen the hearing and request civil pen-
alties if it did not receive the check as

promised.

17)On June 9, 10, and 11, 1986,

Agency counsel tried to contact Con-

tractor by telephone. Agency counsel
et messages with his housekeeper
that if they did not receive his settle-

‘ment check by June 11, 1986, they

would proceed with their request to as-
sess civil penalties.

18)On June 12, 1986, the Agency
offered two affidavits into the record,
pursuant fo its reopening. in the first
affidavit, Margaret Pargeter, supervisor
of the Agency's Licensing Unit, made
sworn statements as to whether Con-
fractor had applied for a farm labor
contractor's license for the licensing
year starting February 1, 1986, and as
to whether he was a licensed famm la-
bar contractor in Oregon. In the sec-
ond affidavit, Agency counsel made
swom statements describing s con-
tacts with Contractor's counsel con-
ceming the reopening of this record.
Two lefters from Contractor's counsel
to Contractor and one letter from
Agency counsel fo Contractor were at-
tached as exhibits to that affidavit The
Agency sent copies to Contractor. He
made no submission to the forum in re-
sponse thereto.

As these affidavits and attached
exhibits are relevant to the issue of
what action the forum may and should
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take against Contractor herein, and in
the absence of any objection by Con-
tractor, they are admitted as exhibits:
Ms. Pargeter's affidavit, Agency coun-
sel's affidavit and exhibits thereto, and
the cover letter have been admitted as
exhibits. .

19)Contractor has not applied to
renew his Oregon farm labor contrac-
tor's license for the licensing year
which began February 1, 1986. Ac-
cordingly, at this time, Contractor is not
a licensed farm {abor contractor in the
State of Oregon.”

FINDINGS OF FACT - THE MERITS
A. General

1) Contractor is a natural person
who, pursuant to ORS chapter 658,
has been licensed as a farm labor con-
tractor by the State of Oregon for ap-
proximately ten years.

Dunng all tmes material herein
Contractor, as a sole proprietor, owned
and operated Northwest Reforestation
Company, a business which hired, re-
cruited, solicited, and employed work-
ers to perform labor in Oregon in the
reforestation of lands, including but not
limited to the planting and thinning of
trees. Confractor's workers performed
labor pursuant to certain contracts en-
tered into between Confractor and
Crown Zellerbach Corporation, a Ne-
vada corporation (hereinafter called
Crown Zellerbach). Contractor per-
formed these activities for remunera-
tion or a rate of pay agreed upon in
thase contracts.

2) Beginning August 13, 1983,
Contractor employed a six-person

* The forum presumes that, having offered as exhibits documents stem-

ming from Contractor's failure to apply for this license, the Agency would have
advised the forum if, after their dates, Contractor had applied for the license.




184 Citeas 5 BOL! 180 (1986).

crew to thin 232 acres of forest on a
tract of land known as Unit 321 near
Seaside, in Clatsop County, Oregon,
pursuant to a precommercial free thin-
ning contract entered into by Crown
Zellerbach and Contractor on July 8,
1983. The members of that crew were
Roberto Gutierrez, Rojelio Gutiermez,
Salvador Orosco (then known as Ra-
fael Zamudeo), Jose Chavez, Enrique
Ramarez, and Anjel {last name un-
known). Hereinafter, this contractjob
will be referred to as the Unit 321
contractjob, and this particular group
of individuals as the Unit 321 crew.

3) At all material times herein,
Contractor employed Adan Morfin as
his foreman. Mr. Morfin's duties in-
cluded recruiting, hiring, and oversee-
ing workers, including the Unit 321
crew. During times material, Mr. Mor-
fin had worked for Contractor about ten
years and had been foreman for the
previous approximately five years.

4) The day before the Unit 321
crew began work, Mr. Morfin had
brought its members to meet with Con-
tractor at Contractor's home office in
Salem, Oregon. Contractor hired the
Unit 321 crew, agreeing to pay it, upon
completion of the Unit 321 contract to
Crown Zellerbach's satisfaction, a total
of $45.00 for every acre it had thinned.
Contractor also agreed fo advance the
crew monies, during the crew's per-
formance of the Unit 321 contract, to
cover various living expenses. The
crew was to repay these advances at
compietion, through deduction of the
total amount advanced from the
amount the crew had eamed.

No part of this oral agreement was
reduced to writing, and the Unit 321
crew members did not sign anything

allowing Contractor to deduct th

amount of money advanced from their -

pay.

5) The Unit 321 crew started work=
ing on the Unit 321 contract on:
August 13, 1983. During the Unit 321
job, Mr. Mortfin, overseeing work on -
three different jobs at once, visited the:

Unit 321 job site at least two hours
every day. Contractor never visited
the Unit 321 crew while it was working.

6) As of approximately September
6, 1983, Anjel resigned from the Unit
321 crew, due to iliness. .

7} On September 30, 1983 (ac
cording to Contractor), or Oclober 8,
1983 (according to the Agency), all of
the remaining Unit 321 crew except
Enrique Ramarez quit its employment,

in a dispute with Mr. Morfin over an ad-

vance of money for repair of a truck.

Mr. Motfin did not know that the
crew had resigned untii Mr. Ramarez

came and told him that the crew had
left and did not want to work for him
anymore. As the Unit 321 job was not -
completed, Contractor had a replace- @i
ment crew, plus Mr. Ramarez, begin - |
work on the contract two days afterthe = ;-
Unit 321 crew left. Those workers fin- - |-
ished the Unit 321 contract sometime |
between October 27, 1983, when Mr. = |~
Morfin received his payment for that |

job from Contractor, and November 8,

1983, when Crown Zellerbach issued
its final check to Contractor for comple- __;_;-::E

fion of that contract.

8) At hearing, Mr. Morfin testifed |-

that he kept records of the advances

he gave the Unit 321 crew, consisting

of a book noting each advance and a

back of the receipts he had each re-

cipient sign  upon receiving an

-advance. Contractor maintains that

-gometime after the contract was com-

pleted, Contractor's payroll records
concerming the Unit 321 contract (con-
sisting of Mr. Morfin's above-described
advance records as well as all of Con-
tractor's records based thereon and
pertaining to the Unit 321 crew's em-
ployment) were lost. Ms. Solis, Con-
tractor's bookkeeper, testified that after
she computed the eamings and net
wages of the Unit 321 crew, using Mr.
Morfin's advance records and his infor-
mation as to their eamings, she re-
turned his records to him and gave him
her computations so that he could
show them o the Unit 321 crew. Mr.
Morfin testified that he left all those re-
cords in the door pouch of his truck
when he sold it. Mr. Morfin testified
that when Contractor told him he
needed the advance records and he
could not find them, he retumed and
asked the dealer to whom he had sold
the truck about the records, and the
dealer said he had not seen any pa-
pers and had sold the truck to some-
one else the day after Mr. Morfin had
sold it to him.

Mr. Morfin testified that he told Con-
tractor he had lost the records. Con-
tractor testified that he first became
aware of the loss when Mr. Morfin told
him about it after he came back from
California, some ime in the latter part
of 1983 or early part of 1984.

9) The evidence as to whether,

and if so when, these records were lost
is very inconsistent.

a) In November and December
1983, Contractor and Mr. Morfin met
with Luis Caraballo of Oregon Legal
Services (hereinafter OLS) conceming
wage claims regarding Unit 321 work
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which the Unit 321 crew (excepting
Anjel and Mr. Ramarez) had brought to
OLS. Contractor and Mr. Morfin
brought a single sheet of paper detail-
ing what Mr. Morfin had purportedly
paid out to the Unit 321 crew (ad-
vances, rents) and what the crew had
eamed. According to this sheet, the
former exceeded the latter, so the Unit
321 crew owed Confractor money.
Contractor and Mr. Morfin indicated
that a substantial part of the informa-
tion on that sheet was from recollection
and odds and ends they had kept.
When OLS asked if they had their
reguiar business records or checks
stubs, etc., Contractor and Mr. Morfin
indicated that they were not aware of
where their records were at present,
and that they would talk with their ac-
countant and then provide OLS with
that documentation as well as receipts
for food and other expenses.. QLS
never received any such records

b) On October 17, 1984, Contrac-
for told Agency Compliance Specialist
Jermry Garcia, in connection with this
matter, that Mr. Morfin had Contrac-
tor's Unit 321 payroll records with him
and that Contractor would produce
them when Mr. Morfin retumed to Ore-
gon on November 19, 1984,

¢} On December 3, 1984, Compli-
ance Specialist Garcia interviewed Mr.
Morfin in connection with this matter, in-
Contractor's presence. Mr. Garcia's
verbatim rendition of the questions he
asked and the answers Mr. Morfin pro-
vided appears in an exhibit herein. Ac-
carding to perinent parts of that
rendition, Mr. Morfin first indicated he
did not keep records of advances he
gave the Unit 321 crew, and then said
that he did keep records conceming
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wages due the Unit 321 crew. When
asked if he had those records with him,
he replied, "No, 1 feft them in my truck,
in the door pouch and | sold my truck
about four months ago, so | don't have
them.” "Four months ago" would have
been August 1984.

d) At hearing, Mr. Morfin testified
that he sold his truck right after the time
the Unit 321 contract was finished (i.e.,
according fo Finding of Fact 7 above,
sometime after October 27, 1983) and
retumed to the dealer to seek the lost
records soon thereafter,

e) Ms. Solis testified that when she
asked Mr. Morfin to refum the records
concerning the Unit 321 crew, he said
he left them in his truck and would
bring them to her. Thereafter, he sold
that truck. After that sale, Mr. Morfin
told Ms. Solis that he thought that he
had had the records Ms. Solis re-
quested in a house, but he remem-
bered leaving them in the truck when
he sold it.

Given these inconsistencies and
contradictions in the testimony and
other statements by Mr. Morfin, this fo-
rum cannot conclude that he ever kept
the records alleged or that, if he did, he
lost them as he alleges.

10) For the reasons stated in Sec-
tion 1 of the Opinion below, which is in-
corporated by reference herein, this
forum has found Mr. Morfin to be the
least credible of the witnesses who ap-
peared before it in this matter. Moreo-
ver, this forum cannot necessarily view
his testimony as accurate or truthfud,
Therefare, this forum has given it little
weight where it is controverted by any
other credible evidence. Accordingly,
where the testimony of Mr. Morfin con-
flicts with other credible evidence, this

Citeas 5 BOLI 180 (1986).

forum has adopted that other credible
evidence as fact Furthermore, whera
the testimony of Mr. Morfin is inconsis-

tent, this forum has adopted as his tes- .
timony whichever version is least :

favorable to his interests herein.

B. Conceming the Charge that: the -
Contractor Failed to Provide to the
Commissioner of the Bureau of La-
bor and Industries a Certified True -

Copy of All Payroll Records Relating
to Employees Paid Directly for Work
Performed At Any Time Since
August 1, 1983, in violation of ORS
658417(3)

11)}On August 1, 1983, twelve days
before work on the Unit 321 job com-
menced, ORS 658.417 became effec-
tive. itread:

"Additional requirements for refor-
estation activiies. In addition to
the regulation otherwise imposed
upon farm labor contractors pursu-
ant to ORS 659.405 to 658.475, a
person who acts as a farm iabor
contractor with regard to the fores-
tation or reforestation of lands
shall:

[[L X

"(3) Provide to the Commis-
sioner of the Bureau of Labor and
industries a certified true copy of
all payroll records for work done as
a farmn iabor contractor when the
contractor pays employees di-
rectly. The records shall be sub-
mitted in such form and at such
times and shali contain such infor-
mation as the Commissioner, by
rule, may prescribe” Or Laws
1983, ch 264.

12) On August 2, 1983, the Agency
promulgated the following temporary
rule:

“Wage Certification Form

"1. Each person acting as a
Fam Labor Contractor engaged in
the forestation of reforestation of
lands must submit a certified true
copy of all payroll records to the
Bureau of Labor and industries
when the confractor or the con-
tractor's agent pays employees
directly.

"2. The cerlified true copy of
payroll records may be submitted
on Form WH-141. A sample of
this form is available to any inter-
ested person and is attached to
these riles as Agpendix 1. Any
person may copy this form or use
a similar form provided such form
contains all the elements of Form
WH-141.

"3, The ceriified true copy of
payroll records shali be submitted
at least once every 35 days start-
ing from the time work first began
on the forestation or reforestation
of lands. More frequent submis-
sion may be made.

"4, The certified true copy of
payroll records shall be submitted
to: Wage and Hour Division, Farm
and Forest Labor Contract Licens-
ing, 309 State Office Building, Port-
land, Oregon 97201."

13) In August 1983, the Agency in-
formed all licensed Oregon farm labor
contractors of the new statute and sent
forms to aid them in compliance.

14) As noted in Contractor's Clos-
ing Argument, Contractor admits that:
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a) He failed to submit to the Com-
missioner of the Agency a certified tnie
copy of payroll records conceming em-
ployees who worked on the Unit 321
contract, and :

b) He has not since submitted cer-
tified true copies of payroli records con-
ceming employees paid directly for
work performed.

15) The admission noted in section
{b) of the previous Finding of Fact is ir-
relevant herein, because the record
contains no evidence as to whether
Contractor has engaged in forestation
or reforestation contracts for which he
has paid employees directly, and has
thereby incurred any obligation {o file
wage cerifications under ORS
658.417, since the completion of the
Unit 321 contract.

16) Contractor testified that he un-
derstood, during all times material
herein, that he was required to file
wage certifications for employee ad-
vances if the employees were paid.
However, he stated that he did not be-
lieve he was required to file such docu-
menis conceming the Unit 321 crew,
as it was never paid; it was simply ad-
vanced moneys. Contractor alleges
that as he does not consider advances
on payroll or draws to be wages, he
determined that there was nothing to
report conceming that crew.

However, Contractor also main-
tains that through the sums he ad-
vanced the Unit 321 crew, which he
alleges exceed wages eamed, he fully
paid the Unit 321 crew.

17) Even if the forum believed that
Contractor's contention that his payroll
records conceming the Unit 321 crew
were lost at some point, that loss
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occured, at the earliest, after the con-
tract was completed, ie., no earfier
than Qctober 27, 1983,

18) Until Mr. Morfin's December 3,
1984, interview with Compliance Spe-
cialist Garcia, Contractor never in-
formed the Agency that his payroll
records conceming the Unit 321 em-
ployees were lost. Contractor did not
make any attempts to re-create the lost
reconds, i.e., to submit what he could in
an effort to comply with laws requiring
actions by him based upon those
records.

C. Conceming the Charge that: the
Contractor failed to fumish each
worker employed on the Crown
Zellerbach tree thinning contract
(Unit 321) a written statement regard-
ing the terms and conditions of em-
ployment, in violation of ORS
658.440(1)(f)

19) Contractor admits, and the fo-
rum finds, that Contractor failed to fur-
nish to any worker employed on the
Unit 321 contract a written statement
regarding his or her terms and condi-
tions of employment.

20) Contractor maintains that
sometime in 1984 he leamed that he is
legally required to furnish to each of his
workers a written statement describing
the terms and conditions of employ-
ment. Contractor further asseris that
as a result of that discovery, Contractor
has since provided to each of his em-
ployees, before he or she has com-
menced employment with him, a
completed copy of the proper form (an
exhibit herein) in English or Spanish,
whichever is appropriate. Although the
text of the printed portions of this ex-
hibit is indecipherable, this exhibit ap-
pears to be the form issued by the
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Agency which, if completed, can be
used to comply with the above-cited
requirement. The biank spaces on this'
form contain printing indicating that it
pertains to a contract for work between
April 22 and May 22, 1985.

D. Conceming the Charge that: the
Contractor knowingly employed
alien workers not legally present or
legaily employable in the United
States during the period August 13,
1983, through October 8, 1983, in
violation of ORS 658.440(2)(d)

21)During all material times herein,
Confractor knew it was a violation of
law to knowingly employ an alien not
legally present or legally employable ir "
the United States.

22)All of the six persons on the
crew Contractor hired in August 1983 -
to perform the Unit 321 contract were -
at that time aliens not legally presentor ..
legally employable in the United -
States. g

23)Contractor testified that he did "
not know, during times material or at.-
hearing, whether any member of the
Unit 321 crew was not legally present
and employable in the United States.
Mr. Morfin testified that he did not know *
if those crew members were "illegal” or .
not.

24) When Contractor hired the six -
members of the Unit 321 crew, the .
only precaution he took against hiring -
aliens not legally present and employ-
able in the United States was to ask
them if any of them had a drivers li- -
cense and, when they responded af
firnatively, to inspect the drivers
license of one of them. Contractor .
asked about the driver's ficense for in-
surance reasons, as one Crew:

“member was going to drive Contrac-
“tor's truck.

25) On May 7, 1982, Contractor

entered into a Consent Order with the

gency in which he "acknowledged

“and represented” that he would "take
“appropriate steps calculated to insure

compliance with ORS 658.440(2)(d) by

“himself or by any of his partners,
" agents or employees engaged in his

usiness as a farm labor contractor.”
26} Contractor testified that ever

“since he signed this Consent Order,

the only thing he has done to comply
with ORS 658.440(2){d) is ask employ-

‘ees or potential employees who were

going to drive on-the-job to show hima
driver's license. Contractor has not re-
quired any applicant or employee to
show him (or Mr. Morfin) any other
identification.

Contractor further testified that as

© far as he is concemed, a driver's ii-
" cense is acceptable proof that the

bearer is legally employable and pre-
sent in the United States (because one
must present about three pieces of
identification to obtain it), as is a green
card or birth certificate (but not a social
security card). '
27)There are numerous forms of
documentation which indicate that their
subject is legally present and legally
employable in the United States. For
example, for aliens, an alien registra-
tion cand or Form -84 with an employ-
ment endorsement, both issued by the
US Immigration and Naturafization
Service (hereinafter INS), documents
that status. A passport of the United
States, or a birth or baptismal ceriifi-

. cate showing birth in the United States,

indicates that its subject is a citizen of

the United States.
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28) To obtain an Oregon drivers
license, a person must present proof of
age, but not proof of legal presence or
employabilty in the United States.
Consequently, an Oregon driver's li-
cense is not, and is not generally
viewed as, proof of its subject's legal
presence or legal employability in the
United States.

29)Contractor lestified that if a
worker volunteered o show him docu-
mentation of the worker's status in the
United States, and that documentation
looked like it might be invalid, Contrac-
tor would make and keep a photocopy
ofit.

30)Contractor testified that he did
not and does not take any further steps
fo ask his applicants or workers to
document their status in the United
States because as far as he knew or
knows, it is not legal for him to do so.

Contractor testified that he was told
by an attomey that he could not de-
mand to see a prospective employee's
documentation of status in the United
States; he could simply ask if his em-
ployees had identification. Contractor
agreed that he can legally ask fo see
the driver's license of each of his appli-
cants or employees.

31) When asked if he had checked
with INS to ascertain how he could le-
gally determine if a person was iegally
present and employable in the United
States, Contractor responded that
what he did was ask an "immigration
judge," in connection with the above-
mentioned Consent Order, how he
could interrogate applicants  thor-
oughly, without violating their civil
rights, unless he was an INS agent.
Contractor did not state the judge's
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response (except to clarify that the
judge did not make him an INS agent).

32)Contractor admitted that he has
never asked INS fo verfy an appli-
cants or employee's status in the
United States or his or her documenta-
tion of that status. Contractor stated
that although he knew he could call
INS, he did not know that INS would
verify such documentation for him.

33) According to the testimony of
Roberto Gutierrez, Rafael Zamudeo,
and Rojelio Gutierrez, Mr. Morfin hired
them and three other crew members
knowing that they were not legally pre-
sent and legally employable in the
United States. They testified, in es-
sence, that'

a) Mr. Ramarez and Rojelic Gu-
tierrez obtained work for the crew from
Mr. Morfin, after explaining to him that
three members of the crew (Messrs.
Zamudeo, Chavez, and Rabertc Gu-
tierrez) were in California.

b) Needing workers, Mr. Morfin
drove to California with Mr. Ramarez to
pick up the three missing crew mem-
bers and transport them back to Ore-
gon, while Rojelio Gutierrez and Anjel
began helping the Contractor complete
another contract.

¢} Raberto Gutierrez and Mr. Za-
mudeo explained to Mr. Morfin that
they were in California because they
had been picked up by INS and de-
poried to Mexico together, and had just
re-entered the United States (illegally).

d) When Roberto Gutierrez and
Mr. Zamudeo asked Mr. Morfin if there
would be any problems conceming
“immigration,” Morfin answered
negatively.

e) Right before starting work, Ro-

jelio Gutierrez told Mr. Morfin, in effect, -
that he was not legally employable and

legally present in the United States.

f) Mr. Morfin never asked the crew
if its members were legally present and
employable in the United States, and
he did not ask any of them for any
identification or documentation of their
status in the United States.

g) Neither Mr. Zamudeo, Roberio
Gutiemez, Mr. Chavez, nor Rojelio Gu-
tierrez had counterfeit documentation
when they were hired by Mr. Morfin.

34) Taken together, Contractor and
Mr. Morfin deny all of the allegations

stated in the previous Finding of Fact "55:1:

before item (f). :

Mr. Morfin testified that since he
had three other crews to supervise, he
stayed in Seaside during the summer

of 1983. He further testified that since . |-

there were many people in the immedi-
ate area who are available to work, he
did not need to travel to California to
obtain employees.

35) As stated in Section (c) of Find-
ing of Fact 9 above, on December 3,
1984, Contractor and Mr. Morfin met
with Agency Compliance Specialist
Garcia, who specializes in farm labor
contractor matters. According to Mr.
Garcia's verbatim written rendering,
during that meeting, in the presence of
Contractor, Mr. Garcia asked Mr. Mor-
fin the following questions, o which Mr.
Morfin gave the following answers:

"(Q. Did you keep a record of what
you gave them {Rojelio and Rob-
erto Gutierrez, Jose Chavez, and
Salvador Orosco), or did you have
them sign anything for the money?

*A.No, | just paid them in cash!
Like when * * * Ancther time Ro-
jelio came to my house asked to
bommow $500.00 for passage for
Roberto, Anjel and Rafael up, be-
cause Immigration had picked
them up!

ik W W

"Q. Did you ask if these men were
here legaily?

"A. No, | did not ask for any pa-
pers. Roberto and Rafael told me
they had been picked up by Immi-
gration before!"

At hearing, Mr. Morfin testified, with
regard to the first answer above, that
"Immigration” never picked those peo-
ple up while they worked for him, and
he never heard of any problems from
“immigration." Mr. Morfin also stated
that he advanced $500 for Rojelio to
pay rent for his apartment in Washing-
ton. With regard to the second above
question and answer, Mr. Morfin testi-
fied that he “never heard that' and
never told Mr, Garcia that He stated
that he did not know why Mr. Garcia
would have written down the above
second answer. However, when asked
what he did tell Mr. Garcia about these
employees, Mr. Morfin stated he did
not recall. Contractor denied hearing
Mr. Morfin comment to Mr. Garcia that
any of these Unit 321 crew members
had been deported.

36) Based upon this forum's as-
sessment of Mr. Morfin's relative credi-
bility recited in Finding of Fact 10
above, as well as the fact that his testi-
mony as to his knowledge of the un-
documented status of the Unit 321
crew is controverted by the unequivo-
cal testimony of several crew
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members and his own earlier state-
ments to the Agency, this forum finds
that Mr. Morfin knew, at least by the
time the Unit 321 crew went to work,
that its members were not legally pre-
sent or legally employable in the
United States.

37) Contractor testified that he did

not have any reason to believe any
member of the Unit 321 crew was not
legally present and employable in the
United States. He stated that Mr. Mor-
fin never said anything to him about
these employees being "llegal" aliens
or having been deported.
E. Conceming the Charges that:
The Contractor's character, reliabil-
ity, and competence make him unfit
to act as a faom labor contractor in
that he failed to pay wages owed ina
timely manner, in violation of ORS
659.445(3)

38) There is no evidence that Con-
tractor did not fully pay Mr. Ramarez,
the one member of the Unit 321 crew
who completed that confract, at the
time of completion. After completion,
Enrique told the crew that Contractor
had fully paid him (but he did not tell
them how much). Accordingly, this fo-
rum concludes, for purposes of this
padicular charge only, that Contractor
timely paid Mr. Ramarez' wages.

39) Determining the wages due the
other Unit 321 crew members at the
time four of them quit the Unit 321 job
involves ascertaining the numbers of
acres these workers had thinned at the
end of their last day of work on the Unit
321 contract, multiplying that number
by their piece rate wage of $45 per
acre, and subtfracting from the resulling
total wage figure the total amount of
wage advances received by those
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workers from Contractor during their
employment.’

40) After discovering that the Unit
321 crew (minus Mr. Ramarez) had
quit and left the job, Mr. Morfin in-
formed Contractor of this. Contractor
instructed Mr. Morfin to caiculate how
much money he had advanced to the
crew, and to ascertain how much the
crew had eamed by finding out from
Crown Zellerbach how many acres it
had thinned.

mol E
The N f hinn

41) At Contraclor's direction, Mr.
Morfin had another crew, pius Mr. Ra-
marez, finish the Unit 321 contract af-
ter the Unit 321 crew quit. The Agency
and Contractor dispute how much of
the Unit 321 job's 232 acres was com-
pleted by the Unit 321 crew and how
much was done by the crew which re-
placed the Unit 321 crew.

42) The Agency maintains that the
Unit 321 crew left work on October 8,
1983, and that according to the best
evidence available, as of October 7,
1983, approximately 148 acres had
been thinned on the Unit 321 project.

43)At hearing, the testimony of
Agency witnesses as fo when the crew
members completed their last day of
work on the Unit 321 contract was very
inconsistent.

During their empioyment on that
contract,r the crew me_embers main-

*

tained a daily log of their hours of work,
which includes notations of work hours
starting on August 8, 1983, and ending
on September 30, 1983.

Roberto Gutierrez testimony con- |

cemning the date of the crew's last day

of work varied. However, after care-

fully analyzing all of it, the forum has

concluded that Mr. Gutiemez is not

sure when that last day was, but (he)
believes that all the work time of the
Unit 321 crew is noted in the daily log.

Rafael Zamudeo testified that he
does not remember when the last day
of work of the Unit 321 crew was. He
also festified that he is not sure if the
daily log accurately reflects all the
crew's work hours, because the crew
sometimes may have forgotten to note
those hours during the course of a day.

Rojelio Gutierrez, who is Roberto
Gutierrez's brother, testified that the
crew worked an additional week {after
September 30, i.e., through October 8,
1983) and that there had been one
more page attached to the back of the
daily log noting the hours the crew
worked that week. VWhen asked to ex-
plain why is was no longer attached,
he testified that the crew ieft the log,
with that page, in a truck which Mr. Ra-
marez took to Longview, and they
never got that page back from Mr. Ra-
marez. He later added that the fast
page was tom up by Mr. Ramarez's
small child.

The forum sets aside the potential question of whether Contractor could

lawfully deduct any advances from the wages the Unit 321 crew earned, given
the fact that he had not obtained wrilten authorization from any of the crew to
withhold, deduct, or divert such advances from their wages, as required by
ORS 652.610. Although the Agency mentioned this statute, it did not assert,
for purposes of this matter, that Contractor was not entitled to deduct the ad-
vances it gave the Unit 321 crew from that crew's earnings.

i
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i
i
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Luis Caraballo gave testimony as
to what the Unit 321 told him about
their quit date when they contacted
OLS during the Fall of 1983 concem-
ing their wages for the Unit 321 con-
tract. However, Mr. Caraballo's
testimony, offered on both hearing
dates, was contradictory as to whether
or not the crew gave him any explana-
tion of why their log of hours ended
earlier than their claimed quit date. Ac-
cordingly, this forum must ignore Mr.
Caraballo's testimony on and stem-
ming from that point.

44) Approximately every iwo
weeks during the performance of a
Crown Zellerbach farm labor contract,
as part of that company's procedure
for calculating its periodic payments to
contractor, a Crown Zellerbach inspec-
tor estimates how mugch of the contract
has been completed. Pursuant to this
process, and as documented, Crown
Zellerbach estimated that, and paid the
Contractor as if 148 acres had been
thinned on the Unit 321 project as of
October 7, 1983. The Agency is rely-
ing upon this and its evidence that the
Unit 321 crew quit work on October 8,
1983, to prove that the Unit crew com-
pleted work on 148 acres.

45) Contractor argues that it is un-
fikely that the routine progress check
described in the previous Finding was
conducted exactly contemporaneously
with the Unit 321 crew's completion of
its last day of work.

46) Mr. Morfin testified at hearing
that the Unit 321 crew quit on Septem-
ber 30, 1983, but he previously told the
Agency on December 3, 1984, that he
did not remember when it guit. There-
fore, this forum finds that Mr. Morfin
does not recall when the crew quit.
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Contractor has no independent knowl-
edge of when they quit.

47) Contractor maintains that the
Unit 321 crew thinned 122 acres and
that the remaining 26 acres thinned on
the Unit 321 contract were thinned by
the replacement crew.

The first thing that Contractor and
Mr. Morfin did after leaming that the
Unit 321 crew had quit was detenmine
what these crew members had
eamed. To accomplish this, Mr. Mor-
fin contacted Marie Swanson, inspec-
tor for Crown Zellerbach, and
requested that she inspect the Unit
321 work site to determine the number
of acres thinned on the contract. Ms.
Swanson did this, apprising Mr. Morfin
of her estimate by providing him with a
map of the job site (the front page of
the Unit 321 contract) with a yellow
sticker affixed to it identifying the num-
ber of acres thinned as 122. Both
Contractor and his wife also saw this
map and sticker. Contractor's position
that the Unit 321 crew thinned 122
acres is based entirely upon this
slicker; neither he nor Mr. Morfin had
any other basis for ascertaining the
acreage this crew thinned.

48) If the forum believes that the
Unit 321 crew quit work on
September 30, 1983, Contractors
above-cited evidence that the crew
had completed 122 acres when it quit
is comoborated by Crown Zeflerbach
routine QOclober 7, 1983, estimate of
acreage completed on this contract
According to alf such periodic Grown
Zellerbach estimates and Mr. Morfin,
the Unit 321 job progressed at the rate
of about 40 acres per two weeks. One
can extrapolate from the October 7,
1983, estimate of 148 acres completed
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that, at the latter rate, about 128 acres
or less had been completed on Sep-
tember 30, 1983.

49) If the crew left work on Sep-
tember 30, 1983, having completed
122 acres, as Contractor contends,
they had eamed $5490. if they left
work on October 8, 1983, having com-
pleted 148 acres, as the Agency con-
tends, they had eamed $6660.

2. Al a
the Crew

50) Contractor gave cash for ad-
vances to Mr. Morfin, which Mr. Morfin
was in tum to disburse to the Unit 321
crew in cash.

51) Mr. Morfin testified that it was
his policy to require employees to sign
for advances they received. Mr. Morfin
further testified that each time he gave
money to the Unit 321 crew, he noted
the day and the name of the recipient
{and presumably the amount) in a
money receipt book. Mr. Morfin also
testified that he gave the crew a copy
of the receipts for the advances they
had received.

The three crew members who test-
fied denied that Mr. Morfin had the
crew sign, or gave the crew a copy of,
any receipt for the money he advanced
to them.

52) Mr. Morfin testified that nor-
mally, every two weeks, Mr. Morfin
gave Contractor an (apparently oral)
accounting of how many acres he fig-
ured had been done and how much
money he had advanced the workers.

53) The exact amount of money
which Mr. Morfin advanced to those
crew members is the subject of consid-
erable dispute. This dispute is com-
pounded by the lack of any records of

Confractor conceming those ad-
vances, occasioned acconding to Con-
tractor by Mr. Morfin's loss of all
records pertaining fo those crew mem-
bers' employment, including the re-
ceipts for those advances. Contractor
admits that he has no specific records
providing the exact amount of ad-
vances made to the Unit 321 crew
members.

54) So that Mr. Morfin could make
advances to the employees who
worked on the Unit 321 contract, Con-
tractor advanced Mr. Morfin a total of
$6,000 in cash. No portion of this sum
was retumed to Contractor unused.

55) Mr. Morfin testified that after he
called Contractor to report that the
crew members had left the job site, he
received instructions from Contractor
to determine whether the crew mem-
bers had been properly paid. I re-
sponse, Mr. Morfin reviewed the
advance receipts then in his posses-
sion and determined that the crew
members had been paid approxi-
mately $5,200. Mr. Morfin testified that
after comparing this figure with the
amount the crew had eamed, Morfin
figured that he had advanced the crew
more money than it had eamed. He
reported this to Contractor. Contractor
testified that when Mr. Morfin told him
this, Contractor told him to "let it go at
that" or to "figure things out' if the crew
came back.

56) Rojelio Gutiemez, Roberto Gu-
tiemez, and Rafael Zamudeo identified
the figures set forth in an exhibit as the
Unit 321 crew's accurate recording of
the advances they received from Mr.
Morfin,

57) The exhibit is labeled, in perti-
nent part, "prestamos para comidor

selebe Adan roughly franslated as
"advances for food from Adan (Mor-
fin)." The total amount acknowledged
as being received in advances by the
crew members acconding to the exhibit
is $2,139. The Agency contends that
this is the total amaount of expenses for
which the crew was responsible, and
therefore the total amount which may
be deducted from their eamings on the
Unit 321 contract. The testmony and
other statements of crew members,
however, is far from clear on that point.
For example, although all appeared to
agree that advances were made for
expenses other than food, no one
could explain why the title of the exhibit
limited its scope to advances for food.
In fact, each witness contradicted him-
self as well as the other crew members
in attempting to explain the scope of
the exhibit, and to explain which dis-
bursements by Mr. Morfin were ad-
vances o be deducted from wages
and which were expense payments
which, according to some of their testi-
mony, were not to be deducted from
wages. For example, although crew
members agreed that they were to re-
pay Contractor for Mr. Morfin's pay-
ment of the rent for the housing they
used while working, their testimaony
varied greatly as to whether that rent
was included on this exhibit and if so,
where. Ancther example was whether
the sizable and allegedly numerous
advances made to individual crew
members were to be deducted from
the group's eamings and the extent to
which, and where, the exhibit ncluded
such advances. From the testimony of
the crew members, it was impossible
for the forum to ascertain whether
each figure on the exhibit represents
one or a group of advances. No crew
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member could explain the significance
of the figure $505 appearing on the
lower right hand comer of the exhibit;
no one could state whether it should
be added to the $2139 total on the
lower left or not. In short, this forum is
not able to ascertain with any degree
of certainty just what the exhibit repre-
sents, much less conclude that it con-
stitutes probative evidence that the
deductions to be made from the Unit
321 crew's eamings totaled $2139.

58) When faced with the fact that
there was a $290 gap between what
he testified the Unit 321 crew had
eamed and what he testified he ad-
vanced them, Mr. Morfin testified that
he did not try to contact the crew and
sefle up the accounts, because he
never saw them. Although Mr. Morfin
had previously testified that he did not
know where the crew members were
living, he then admitted, and this forum
finds, that he knew they were living in
Keiso, Washington, and that he could
reach them through Mr. Ramarez,
whom he continued to supervise at
least through the completion of the Unit
321 contract.

59) Mr. Morfin also testified that
none of the Unit 321 crew members
contacted him after they left the job
site.

The crew members who testified
admitted that they did not give Mr. Mor-
fin a copy of the exhibit discussed in
finding 57. They testified, however,
that they approached Mr. Morfin some
days after they quit, intending {o show
Mr. Morfin the document and settle
upon what they owed or were owed.
However, Mr. Morfin told them to go;
he flaty stated that he did not owe
them anything and that they owed him
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as defined by ORS 658.405, and was -
licensed as such, as required by ORS E

money. Mr. Morfin did not show the
crew any records. The crew left with-
out responding to Mr. Morfin.

Based upon this forum's assess-
ment of the relative weight to be given
the testimony of Mr. Morfin (see Find-
ing of Fact 10 above), and the fact that
the crew member testimony on point is
consistent and otherwise credible, the
forum concludes that the crew mem-
ber testimony recited above in this
Finding is fact.

60) ARer resigning, the Unit 321
crew did not contact Contractor him-
self, because the members felt that
their work agreement was not directly
with him, but fixed through Mr. Morfin.

61) Whether the forum adopts the
figures of the Agency or Contractor as
to how much the Unit 321 crew eamed
and how much they received in ad-
vanced wages, Contractor owed the
crew members some wages at the
time they quit. if the figures most fa-
vorable to the Agency are adopted,
Contractor owed the crew $4521
($6660 minus $2139 in advances), if
the figures most favorable to Contrac-
tor are adopted, Contractor owed the
crew $290 ($5490 minus $5200).

62) The Consent Order establishes,
and so this forum finds, that between
February 1, 1982, and March 8, 1982,
Contractor violated ORS 658.410 and
ORS 658.415(1) by acting as a fam
{abor contractor in Oregon without a
valid license. By consent order, Con-
tractor admitted this and consented fo
a civil penalty of $500 for these
violations.

ULTIMATE FINDINGS OF FACT

1) During all material times herein,
Contractor was a farm labor contractor,

658.410,

2) On August 13, 1983, Contractor .

employed a six-person crew to thin

trees on a tract of land in Oregon {la- -

beled Unit 321), pursuant to Contrac-
tor's farm labor contract with Crown

Zellerbach Corporation. One member

of the Unit 321 crew quit in early Sep-
tember 1983 due to iliness. All but one
of the remaining five members quit
their employment on September 30,
1983, before completion of the con-
tract, because of a dispute with Mr.
Morfin. At the time they quit, the Unit
321 crew had thinned approximately
122 acres. The one remaining Unit
321 crew member, and a replacement

crew, finished the Unit 321 contracton
a date no earier than October 27,

15883.

3) Contractor was to, and alleges
that he did, pay the Unit 321 crew di-

rectly for its work. These payments
were to consist of advances on wages

made through Contractor's employee
Adan Morfin during performance of the
contract, and payment of any remain-

ing wages due the crew, at the rate of

$45 per acre thinned, at the contract's
completion. Contractor has not pro-
vided to the Commissioner of the
Agency a certified true copy of any
payroll records for work done on the

Unit 321 contract by the Unit 321 crew

or the replacement crew.

4) Contractor did not fumish to any
of the six Unit 321 crew members a

written statement complying with the

requirements of ORS 658.440(1)(f).
5) During times material herein,

Contractor employed at least six aliens
legally -

not legally present or

‘o

employable in the United States (the
original members of the Unit 321
crew). Contractor denies personally
knowing that these people were not le-
gally present or employable in the
United States.

6) Contractor's foreman and em-
ployee Morfin recruited, and Contractor
hired, each of these workers. Confrac-
tor took no steps to ascertain or verify
the status in the United States of the
Unit 321 crew members, or any of his
other workers during or since times
material herein, other than asking if
any member of a crew had, and asking
one member to produce, a driver's li-
cense. Contractor did not ask his ap-
plicants or workers if they were legally
present and employable in the United
States. He did not ask his workers to
produce any of the identification which
indicates that its subject is legally pre-
sent and employable in the United
States. If a worker volunteered such
production, and the identification ap-
peared suspect to Confractor, he
merely made a photocopy of it. Con-
tractor did not ask more than one
member of the Unit 321 crew to pro-
duce the identification which Contrac-
tor allegedly (and inaccurately)
believed would indicate legal status in
the United States, and he asked that
one member for insurance pumoses.
Contractor did not instruct Mr. Morfin to
avoid recruiting or help him avoid em-
ploying undocumented aliens or per-
sons not legally present and
employable in the United States. All of
this clearly constitutes a failure by Con-
tractor to make difigent inquiry into the
status in the United States of any of his
warkers, or {o take any step seriously
calculated to detect or discourage
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undocumented aliens among his
hirees and workers. Contractor failed
fo take even those steps which would
have been effective (or which he alleg-
edly believed would have been effec-
tive) and which were not proscribed by
the purported advice of his attorney,

7) At no time material herein did
Contractor attempt to ascertain
whether the US Immigration and Natu-
ralization Service could help him, or
seek INS advice or other aid, as fo
how Conltractor could detect undocu-
mented workers among his applicants
and workers. This constitutes a failure
by Contractor to make diligent inquiry
into the means of complying with ORS
658.440(2)(d).

8) By no later than the time the six
original Unit 321 workers began work-
ing for Contractor, Mr. Morfin, their su-
pervisor, actually and personally knew
they were not legally present or legally
employable in the United States.

9) At the uncontested rate of
$45.00 per acre, the Unit 321 crew
eamned a totat of $5490 on the Unit 321
project.  During its employment, the
crew received advances against those
wages fotaling no more than $5200.
Accordingly, when all but one member
of the Unit 321 crew quit on September
30, 1983, Contractor owed them at
least $290 in wages. Contractor has
not paid this, or any amount over the
advances given, to the members of the
Unit 321 crew who resigned, and he
has refused to make a final accounting
of wages and advances to them.

10) Even since promising to do so
ina Consent Crder in 1982, Contractor
has not taken any appropriate steps
calculated to insure his compliance
with ORS 658.440(2)(d).
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11) Prior to fimes material herein,
Contractor violated ORS 658.410 and
ORS 658.415(1) by acting as a fam
labor contractor without a license and
agreed to pay a penalty for that
violation.

12} As it is uncontroverted, the fo-
rum finds as fact Contracter's assertion
that since sometime in 1984, he has
been providing to his workers, before
they begin working for him, a written
statement (in the appropriate lan-
guage) containing the information re-
quired by ORS 658.440(1)(f).

CONCLUSIONS OF LAW

1) At all times material herein,
Contractor was a farm labor confractor
subject fo the provisions of ORS
668.405 to 658.475.

2) The Commissioner of the Bu-
reau of Labor and Industies of the
State of Oregon has jurisdiction over
the subject matter and of the persons
{including Contractor) herein.

3} The knowledge and actions of
Mr. Morfin described herein are prop-
eqly imputed to Contractor.

4) As Contractor failed to provide a
certified true copy of payroll records to
the Commissioner by September 17,
1983, 35 days from the August 13,
1983, stat of the forestation or
reforestation work of the Unit 321 job

or, thereafter, by October 22, 1883, 35
days after September 17, 1983, Con-
tractor at least twice violated or failed to
comply with ORS 658.417(3).

5) During afl tmes material herein,
Contractor six times violated or failed
to comply with ORS 658.440(1)(f), in

that he did not fumish to each of the six

workers he employed on the Unit 321
contract a written statement that met
the requirements of ORS 658.440
(M.

6) Contractor's employment of at
least six aliens not legally employable
in the United States, Contractor's fail-
ure to make diigent inquiry into the
status in the United States of any of his
workers during times material herein,
Contractor's failure to make diligent in-
quiry into the means of complying with
ORS 658.440(2){d), and the actual and
personal knowledge of Contracior's
employee and the supervisor of the
above-mentioned six aliens that they
were not legally present or legally em-
ployable in the United States, together
constitute, as a matter of law, Contrac-
for's knowledge that he was employing
at least six alien workers not legally
present or legally employable in the
United States, within the meaning of
the word "knowingly" as it is used in
ORS 658.440(2)(d).

7) Duing times material herein,

 Contractor six times failed to comply
 with or violated ORS 658.440(2)(d), in

that he knowingly employed six aliens

* riot legally present or legally employ-

able in the United States.
8) Confractor failed to pay the Unit

© 321 crew at least $290 which, accord-

ng to his most specific evidence, he
had agreed to pay that crew for its
work. Contractor offered no credible
mitigating explanation for this failure. It
is obvious, in fact, that Contractor
made no effort to contact the crew and
provide a final accounting of the crew’s
eamings, which he was obligated to do
by ORS 652.610 whether he owed the
crew any further money or not. Con-
tracior relied upon excuses of his fore-
man, which this forum does not believe
(for example, conceming lost records
and the crew's failure to make itself
available to receive wages) to explain
his faiture to fully pay or provide a final
accounting to the Unit 321 crew. In so
doing, Contractor made absolutely
clear to this forum that his failure to pay
the Unit 321 crew all wages due (an
apparent failure to comply with ORS
652.140) is a reflection upon his char-
acter, reliability, and/or competence,
which renders him unfit to act as a
farm labor contractor. That failure also
constitutes a violation of ORS
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658.440(1)(d), as it was a failure by
Contractor to comply with the terms of
the valid agreement Contractor en-
tered into in his capacity as a farm la-
bor contractor to pay the Unit 321 crew
$45 per acre of trees the crew thinned
for Contractor.

9) Untl that action was mooted,
the Agency sought the forum's refusal
to renew Contractor's license 10 act as
a farm labor contractor, for Contrac-
tor's violations established on the re-
cord herein. Since notifying the forum
of the mooting, the Agency has sought
the assessment of civil penalties of up
to $32,000 or mare for the violations
established by the same record. Con-
tractor has been given full and fair no-
tice that the Agency would seek, and is
seeking, those penalties. Contractor
has also been afforded full and fair op-
portunity to respond to this modification
in the action the Agency seeks herein.
Accordingly, under the facts and cir-
cumstances of this record, and accord-
ing to the law applicable in this matter,
the Commissioner of the Bureau of La-
bor and Industries has the authority fo
and may assess the civil penalties im-
posed in the Order below.

Under those facts and circum-
stances and according to that law, the
Commissioner would have the author-
ity to, and wouid refuse to renew

* The forum would reach this conclusmns even without the ﬁndmg lhat Mr.
Morfin actually knew that the original six Unit 321 crew members were not le-
gally present or employable in the United States. Conlractor's failure to make
reasonably diligent inquiry into the status in the United States of any of his
workers and his failure to make reasonably diligent inquiry into the means of
complying with ORS 658.440(2)(d), during times material herein, combined
with his employment of a crew of aliens not legally present or employable in the
United States, comprise constructive knowledge which constitutes, as a matter
of law, Contractor's knowledge that he was employing alien workers not legally
present or legally employable in the United States, within the meaning of the
"knowingly” as it is used in ORS 658.440(2)(d). That is, a contractor who em-

ploys an ahen not !egally present or employable in the Umled Slates does S0
knowingly, under ORS 658.440(2)(d), if the contractor actually knows (herein
through imputation of the actual knowledge of his supervisory employee to him)
that alien's status, or if the contractor would know this fact if he made efforts o
ascertain the alien's status which would be reasonably diligent under the cir-
cumstances as he knows them. In the Maltter of Alfonso Gonzales, 1 BOLI 121,
128 (1978), affd without opinion, Gonzales v. Bureau of Labor , 39 Or App 407,
593 P2d 532 (1979), followed In the Matter of Desiderio Salazar, 4 BOLI 154,
173 (1984); In the Matter of Highland Reforestation, Inc., 4 BOL! 185, 206-207
(1984); and OAR 839-15-530.
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Contractor's license to act as a farm
labor contractor, if Contractor had any
such license. However, as Contractor
has permitted his Oregon farm labor
contractor's license to expire without
applying for its renewal, there is no li-
cense {o refuse fo renew.

OPINION
1. Credibility

The inconsistencies in the testi-
mony of Adan Morfin recited in Finding
of Fact 10 above are exemplary of the
imreconcilable statements which riddied
Mr. Morfin's testimony. No explanation
has been offered for those inconsisten-
cies, many of which the forum only de-
tected during painstaking examination
of the very confusing testimony of all
wilnesses herein. A great deal of that
confusion may have been occasioned
by the fact that the first language of the
Presiding Officer and counsel for the
Agency and Contractor is English,
while the first language of most
Agency witnesses is Spanish. Despite
the efforts of several diligent transla-
tors, this proved an cbstacle to effec-
tive  communication  conceming
specific items and cccumences. How-
ever, even if the forum ignores those
inconsistencies which can be ex-
plained by the possibility that Mr. Mor-
fin did not understand a question or the
forum did not understand his answer,
or by the possibility that Mr. Morfin's
recollection of pertinent events was not
accurate, there remain those inconsis-
tencies which can be explained only by
the conclusion that Mr. Morfin did not
always state the truth conceming
events material herein. Accordingly,
this forum cannot necessarily regard

his testimony in general herein as
truthful.

The forum found the testimony of:
the Agency witnesses, as a whole,
confusingly inexact and inconsistent at

best. However, the painstaking exami-
nation referred to in the previous para-

graph revealed that virtually all the:
apparent contradictions and equivoca--

tions in the testimony of Agency wit-
nesses could be explained by

misunderstanding or faulty recollection,”

or were accompanied by caveats that
the testifier was not sure of the fact
mentioned. Accordingly, although the
forum cannot give much weight to tes-
timony flawed by any of these three
characteristics, they have prevented
the Presiding Officer from concluding
that the inexactness and inconsistency
in the testimony of Agency wilnesses
reflected a lack of general veracily on
their part. In that important respect,
these wilnesses are deemed more
credible than Mr. Morfin,

These conclusions are the basis of
the forum's conclusions on relative
credibility stated in Finding of Fact 10
above.

2, Failure to File Payroll Records

Contractor argued that a farm labor
confractor could not comply with the
ORS 658.417's record filing require-
ment until the form, content, and time
of such filing was prescribed by rule by
the Commissioner. That was accom-
plished as of August 2, 1983, eleven
days before the commencement of
work on the Unit 321 contract, when
the Commissioner promulgated the
temporary rule quoted in Finding of
Fact 12 above.”

This temporary rule remained in effect until April 30, 1984, when it was
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That temporary rule provided that a

“farm labor contractor engaged in the
" forestation or reforestation of lands had
o file a certified true copy of all payroll
“records with the Agency at least once

every 35 days, starting from the time

~work first began on the forestation or
~ieforestation of lands. As advances or
“draws to be deducted from wages
- eamed, Contractor's advances to the
“Unit 321 crew clearly were intended to
“ be advances of wages and therefore
" had to be reported pursuant to this
© nule.

Moreover, nothing in ORS
658.417 or its above-cited temporary

“nule indicates that this submission re-

quirement is triggered only when

-wages have been paid, instead it

clearly is triggered by the commence-
ment of work.”

Within 35 days of the commence-

| ment of the Unit 321 job, and at least

once during each subsequent 35 day
period during which the contract con-
tinued, therefore, Confractor was re-
quired to submit payroll records
including all the elements of Agency

. form WH-141," i.e., wages eamed and

deductions incurred (including herein
advances given) by workers on the
contract, and whether or not Contrac-
tor paid all wages eamed.

3. Failure to Pay Wages Owed

Because of the tack of consistency
in the memories of Agency wilnesses
as to when the four Unit 321 crew
members quit Contractor's employ or
whether an exhibit enumerates all their
work hours, this forum has resolved
the ambiguity by relying upon the face
of the exhibit, which records no work
by those people after September 30,
1983. Accordingly, the forum has con-
cluded that September 30, 1983, was
their last day of work. Furthermore,
having so conciuded, the forum
adopted the assertions cited in Find-
ings of Fact 47 and 48 above as fact,
thereby concluding that those workers
had completed approximately 122
acres of work when they quit. Accord-
ingly, at the agreed-upon rate of $45
per acre, the Unit 321 crew eamed a
total of $5490 on the project. When all
but one of the remaining crew mem-
bers quite their employment on

replaced, in effect, by OAR 839-15-300.

* Assume, purely for the sake of argument, that this forum concluded that
Contractor incurred no obligation under ORS 658.417(3) to report the ad-
vances given the Unit 321 crew until they were transformed into what Contrac-
tor considered a final wage settlement by (A) the crew's resignation and (B)
Contractor's failure to pay the crew any more money within forty-eight hours of
that resignation (the time period during which ORS 652,140 required Contrac-
tor to compensate the crew what he owed them). Even if this were the case,
by not submitting any certified payroll records concemning the Unit 321 crew be-
tween Qctober 2, 1983 (forty-eight hours after Contracter alleges the Unit 321
quit), and October 27, 1983 (the earliest time the payroll records could have
been lost), and by not thereafter filing with the Agency an explanation as to
why he believed he could not file payroll records or making any effort to recre-
ate whatever payroll records he had lost, if any, Contractor failed to comply
with the requirement of ORS 658.417(3).

L1

and made it Appendix 1 to that rule.

The temporary rule implementing ORS 658.417(3) referred to this form
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September 30, 1983, Contractor owed
them at least $280 in wages. Contrac-
tor has not paid this or any amount to
the members of the Unit 321 crew who
resigned, or made a final accounting of
wages and advances to them,

This conclusion originally pertained
to the allegation that this faillure estab-
lished that Confractor's character, reli-
ability, and competence make him unfit
to act as a farm labor contractor. That
allegation was cited as one of four
bases for refusing to renew Contrac-
tor's Oregon farm labor contractor's -
cense. However, this forum is not any
longer considering taking any action
conceming that license, as Contractor
has allowed it to expire without apply-
ing for renewal. This forum is, instead,
considering the imposition of civii pen-
alties for the violations found herein,
under the authority given the forum by
ORS 658.453.

Each of the other three bases for
the original proposed refusal o renew
the license are also statutory bases for
the assessment of civil penalties. The
forum must determine whether the
fourth basis, the failure to pay wages
due, constitutes a violation for which a
civil penalty may be assessed.

In pertinent part, ORS 658.453(1)
provides that the Commissioner may
assess a civil penally for each violation
by a famm labor contractor which fails to
comply with ORS 658.440(1)(b)
through {(g). ORS 658.440(1)(d) re-
quires a farm labor contractor to:

"(cyomply with the terms and provi-
sions of all legal and valid agree-
ments or contracts entered into in
the contractor's capacity as a farm
iabor contractor.”

Included in such agreements was
Contractor's agreement, herein, lo
compensate the Unit 321 crew at a
given rate for each acre it thinned.
Therefore, his failure to compensate
the four Unit 321 crew members who
quit for the work they did constitutes a
failure to comply with the terms of his
compensation agreement with that
crew.

4. Penalties

in pertinent part, ORS 658.453 pro-
vides that the Commissioner:

“ray assess a civil penalty not to

exceed $2000 for each viotation

by:

{c) A faiam labor confractor
whe fails to comply with ORS
658.440(1)(b), (c), (d), {e) or (f).

“(e) A famm labor contractor
who fails to comply with ORS
658.417(1), (3) or (4).”

At least twice herein, Contractor
failed to comply with ORS 658.417(3),
by failing to provide to the Agency a
certified true copy of payroll records for
the Unit 321 crew. This constitutes at
least two violations of that statue, for
purposes of ORS 658.453(1){e).

Contractor also failed to fumish to
each of the six workers on the Unit 321
contract the writlen statements re-
quired by ORS 658.440(1)(f). This
constitutes six violations of that statute,
for purposes of ORS 658.453(1)c).

Furthermore, Contractor knowingly
employed six aliens not legally present
or legally employable in the United
States, in violation of ORS

658.440(2)(d). This constitutes six vio-
lations of that statute, for purposes of
ORS 658.453(1)(c).

Finally, as explained above, with

© regard to four of the Unit 321 crew

members, Contractor failed to comply
with the terms of his valid agreement
with the crew to pay it $45 per acre for
its work, as required by ORS
658.440(1)(d). This constilutes four
violations of that statute. Although the
agreement was with the crew as a
whole, Contractor was to pay each in-
dividual. The facts indicate that Mr.
Morfin did in fact, on more than one oc-
casion, make advances fo crew mem-
bers separately.

Accordingly, there are a tofal of
eighteen violations of statute, for each
of which the Commissioner may as-
sess Coniractor total civil penalties not
to exceed $2000. The question be-
come how much will the Commis-
sioner assess for each violation. This
forum finds OAR 839-15-510 instruc-
tive on this issue, even though, as an
administrative rule promuigated after
times matenial herein, it does not bind
the forurn herein.

Section (1) of QAR 839-15-510
provides that in determining the
amount of any civil penaity to be im-
posed on a fanm labor contractor, the
forum will take into consideration:

“(a) the past history of the vio-
lator in taking all necessary meas-
ures to prevent or comect viola-
tions of statues or rules;

*(b} prior violations, if any, of
statues or niles;

*{(c) the magnitude and senous-
ness of the violation;

"(dy any other
circumstances.”

mitigating
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A i i r Cor-
rective Measures
In 1982, Contractor signed a Con-

“sent Order in which he promised to

take appropriate steps calculated to in-
sure his future compliance with ORS
658.440{2)(d). Even though this Con-
sent Order underscored Contractor's
legal duty to take such steps, he failed,
after signing that Consent Order, to
take any such steps.

B. Prior Violations of Statute or Rule

On the record, there is proof of one
prior viclation of Oregon farm labor
contractor statutes by Confractor. For
that violation (acting as a farm Labor
contractor without a valid license for
about 35 days in 1982), Contractor

agreed to a penalty of $500.
C...Magnitude and Seriousness of the
Viplati j

Magnitude and seriousness of the
violations this forum has found Con-
tractor committed are both very sub-
stantial, as indicated by the fact that
they would cause this forum to refuse
to renew Contractor's farm jabar con-
tractor's license, if he had applied for
any such renewal.

D. Mitigating i I
Since sometime in 1984, Contrac-
tor has fumished to his workers, before
they begin working for him, a written
statement in English or Spanish which
appears to contain the information re-
quired by ORS 658.440(1}{f). This ap-
pears o constitute compliance with
that statute (if such a statement has
been fumished at the time the workers
are hired, recruited, or solicited, which-
ever occurs earlier) and is, at least, an
atternpt to comply with that statute.
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Taking into consideration the
above-cited factors, the forum as-
sesses Contractor the maximum pen-
alty for each of his six violations of
ORS 658.440(2)(d), or $12,000; the
maximum penalty for each of his two
viclations of ORS 658.417(3), or
$4.000; a penalty of $2,000 for his six
viclations of ORS 658.440(1)f);, and
the maximum penalty of $8,000 for his
violations of ORS 658.440(1){d). Ac-
cordingly, the forum assesses penal-
ties in the amount of $26,000 against
Contractor.

ORDER

NOW, THEREFORE, as author-
ized by ORS 658.445, Contractor is
hereby ordered to deliver to the Hear-
ings Unit of the Bureau of Labor and
Industries, Room 309, 1400 S.W. Fith
Avenue, Portland, Oregon 97201, a
certified check payable to the BU-
REAU OF LABOR AND INDUSTRIES
in the amount of TWENTY SIX THOU-
SAND DOLLARS ($26,000.00) plus
interest thereon which accrues, at the
annual rate of nine percent (9%), be-
tween a date ten days after the issu-
ance of this Order and the date
Contractor complies with this Order.
This assessment consists of civil pen-
alties against Contractor for his viola-
tions of OR3 658.417(3), 668.440
{1)(d), 658.440(1)() and 658.440(2){d)
found above.

in the Matter of
EDWARD W. ARNOLD,

dba Edward W. Amold, Accountant, "

Respondent.

Case Number {(2-86
Final Order of the Commissioner
Mary Wendy Roberts
issued October 10, 1986.

SYNOPSIS

Respondent willfuly faifed to pay
Claimants wages immediately upon
termination. Although there was a dis-
pute aver the amount of wages due,
Respondent was required to pay all

wages he conceded were due the em- -
ployee without condition. ORS
652.160. Claimants final paycheck, ..
which confained a condition thatit was .

based upon acceptance of terms in an
attached letter, was invalid. Respon-
dent failed to show he was financially

unable to pay the wages at the time
they accrued, and thus was liable for =
civl penalty wages. ORS 652.140, |

652.150, 652,160,

The above entitled contested case
came on regularly for hearing before
Susan T. Venable, Hearings Referee,
designated to preside over the hearing
by Mary Roberts, Commissioner of the
Bureau of Labor and Industries of the
State of Oregon. The hearing was con-
ducted on August 29, 1986, in Room
311 of the State Office Building, 1400
SW. &th Avenue, Portland, Oregon.
Present at the hearing were the follow-
ing: Douglas McKean, Program Coor-
dinater of the Wage and Hour Division
of the Agency; Merle Erickson,

‘Investigator for the Wage and Hour Di-

vision; Eileen Cayo (hereinafler the
Claimant), and Edward W. Amold
(hereinafter the Employer).

The Hearings Referee called
Douglas McKean, Merle Erickson, and
Eileen Cayo as winesses for the
Agency. Employer was present
throughout the hearing, questioned wit-
nesses, made objections to the admis-
sion of evidence, and offered
testimony through his questioning of
the witnesses,

Having fully considered the enfire
record in this matter, |, Mary Roberts,
Commissioner of the Bureau of Labor
and Industries hereby make the follow-
ing Findings of Fact (Procedural and
on the Merits}, Ultimate Findings of
Fact, Conclusions of Law, Opinion,
and Order.

FINDINGS OF FACT -
PROCEDURAL

1) On August 20, 1986, Ciaimant
Eileen Cayo filed with the Wage and
Hour Division of the Agency a wage
claim form that alleged that Edward W.
Amold was the Claimant's former em-
ployer and that he had failed to pay
wages due fo Claimant

2) At the same time Claimant filed
the wage claim form, she assigned, by
signing a form prepared by the
Agency, all wages due her from Em-
ployer, to the Commissioner of the
Agency, in trust for Claimant.

3) OnMarch 17, 1986, through the
Muitnomah County Sheriffs Office, the
Commissioner of the Agency served
on Employer an Order of Determina-
tion based on the Claimants wage
claim form and the Agency's investiga-
ton of the matter. The Order of
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Determination stated that Employer
owed Claimant $480.98 in unpaid
wages and $1311.90 in penalty
wages, plus interest on both sums.
The Order of Determination required
payment of the sums stated or that
Employer request a hearing and sub-
mit an answer within twenly days.

4) On March 27, 1986, Mary Matt-
son of the Wage and Hour Division
sent a letter to Employer granting his
request to extend the time period
within which to respond to the Order of
Determination.

5) Employer sent, by certified mail,
fo the Wage and Hour Division a "Re-
quest for Administrative Hearing” dated
April 29, 1986. Aftached to this re-
guest were two other documents enti-
tied "Answer to Allegations in Order of
Determination No. 85-22" and "State-
ment of Defense.”

In his "Answer to Allegations in Or-
der of Determination No. 85-22," Em-
ployer stated that Claimant had worked
for him from August 1, 1985, to August
15, 1985, and that her salary had been
$1010.00 per month. Employer further
stated that Claimant had worked hours
that were not authorized, that she had
been overpaid by check, that thity
days had not elapsed between the
time she was paid and the time wages
became due and that there was no
willful failure to pay.

In his "Statement of Defense," Em-
plover stated that Claimant had been
paid her wages for August by check,
which she failed to cash timely, that the
US National Bank illegally transferred
money out of his account on which a
goad check to claimant had been writ-
ten, and that the "State of Oregon, the
Govemor, et al" were "using alleged
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extortion" and "attempting to murder”
him.

6) On July 28, 1986, a Notice of
Hearing was sent to Employer. To-
gether with this notice was a document
containing the information required by
ORS 183.413. At the commencement
of the hearing, Employer was given an
opportunity to review this information.
After his review, Employer stated he
had no questions and was prepared to
proceed with the hearing.

7) Employer sent four letters re-
questing the issuance of subpoenas,
dated August 8, 15, 18, and 25, 1986.
The letters, and his previous come-
spondence, indicate his grounds were
as follows:

a) That Governor Afiyeh, mem-
bers of his staff and Commissioner
Roberts should be subpoenaed as
they were atternpting fo murder him
and to extort money from him.

b} That individuals connected with
the Department of Commerce, Board
of Tax Service Examiners, and State
Board of Accountancy should be sub-
poenaed to testify about their "alleged
harassment’ of Employer in regard to
this case.

¢} That sixteen directors of the US
National Bank be subpoenaed lo
prove that the check, dated August 28,
1985, written to Claimant "was good.”

The Hearings Referee responded
to each request in detail, citing and
quoting the relevant law and providing
copies of the applicable statutes. The
first two requests were denied as being
clearly beyond the reasonable scope
of the proceedings. A review of the
Summary of the Case submitted by
the Agency, and copied to Employer,

indicated that whether the check dated

August 28, 1985, was negotiable was
not an issue in the case. Therefore,
the thind request was denied for the
reason that the testimony to be elicited

was not within the reasonable scope of *

the proceedings.

8) At the commencement of the

hearing, the Hearings Referee ex-
plained the issues involved, the mat-

ters that had to be proved or disproved

herein, and also, that this statement
was not evidence in the case.

9) At the commencement of the -
hearing, the Hearings Referee admin- -

istered the affirmation to each witness

to be called. All witnesses remained

under oath throughout the hearing.

10) The hearing in this matter com-
menced at 9:30 am. and continued -
until 4:35 p.m. During that ime the fo-

rum accommodated Employers de-

mands to recess so that he could tend -
to his parking meter and his demand -

that the lunch break be extended so

that he could complete an emand in .
Washington County. At 4:30 pm, -
Employer announced that he intended _

to leave the hearing to retum to his of-

fice. The Notice of Hearing did not
specify a time at which the hearing -
would be concluded and there had
been no discussion in this regard. The -
forum was prepared to continue the -
hearing and the witnesses for the '
Agency were present and avaitable for

further examination by the Employer.
During the course of the hearing,

Employer had heard the forum's ex-

amination of the wilnesses for the

Agency and had questioned those wit-
nesses as follows: Douglas McKean

for approximately 1% hours, Merte Er-

ickson for 30 minutes, and Eiteen Cayo

- for about 45 minutes. It was during his

" cross examination of Claimant that he
chose to leave the hearing.

Throughout the hearing, Employer

" was uncooperative, often yelled at the

Hearings Referee and witnesses, per-
sisted in throwing stacks of papers at
the Hearings Referee and wilnesses
and used offensive language. The fo-
rum made every effort to, and did, in-
sure Employer's rights as set forth in
ORS chapter 183, and to accommo-

~ date his behavior. However, the forum
- must balance these considerations

with the interests of the state in enforc-
ing the law, and the interests of Claim-
ant, who could aiso be adversely

- affected by a decision of this forum, in

pursuing her claim for wages. In an ef-

- fort to do so, rather than concluding the
. hearing, which would have clearly

been appropriate under the circum-

* stances, the forum allowed Employer
- the opportunity to subrmit any written

testimony or documents to the forum
untit 5:00 p.m. on September 3, 1986.

. Furthermore, since Employer had al-

ready been swom when he questioned
the Agency's witnesses, the forum has

. considered the statements he made in

upport of his position during his ques-
oning as testimony.

11) On September 3, 1986, the fo-
um received a letter from the Em-

- ployer requesting either a continuance
. of the hearing or additional time to sub-

it testimony. As grounds for his re-

i quest for a continuance, Employer

tated there were "constraints” that
rohibited him from completing his
ross examination. The Employer, as

 stated, announced during his cross ex-
“amination of Claimant that he was
leaving the hearing and did so. When
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advised that the forum was prepared
to continue the hearing, Employer re-
sponded, "to hell with it and "to hell
with you." When informed that the fo-
rum and witnesses would stay as long
as Employer so wanted, he replied that
"he didn't give a damn.” His written re-
quest was therefore denied as there
were no constraints, except his inclina-
tion to leave, that prevented him from
continuing the hearing.

As grounds for his request for a ex-
tension of ocne week fo prepare docu-
ments and testimony, Employer stated
that it was unreasonable to require
documents one business day after the
hearing and that he had personnel
leaving and could not write his case
down. This request was denied for
several reasons. First, Employer was
notified in the information sheet at-
tached to the Notice of Hearing, that he
should be prepared to present all evi-
dence to support his position on the
date of the hearing. Employer had
many documents set out before him at
the hearing and did in fact submit evi-
dence. Therefore, Employer should
have been prepared, and did appear to
be so, with his documents on August
28, 1986. Second, while there were
two, rather than one as stated by the
empioyer, working days between the
hearing and the submission date, there
were five days total. Again, Employer
should have been prepared with his
testimony on August 28, 1986, leaving
only the task of setting down his posi-
tion in writing. He is the Employer and
obviously has access to his premises,
whether it be a working day or other-
wise. | Finally, assistance of personnel
is not necessary to write down his
testimony.
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12) After receiving Employer's let-
ter of September 2, 1986, Etta Creech,
Hearings Coordinator for the Agency,
contacted Employer and advised him
of the forum’s response denying his re-
quest, and again advising that he must
present any written evidence by 5:00
p.m. on September 3, 1986. Ms.
Creech documented this telephone
conversation.

13) At 4.25 p.m. on September 3,
1985, Employer hand defivered a letter
to the Hearings Unit addressed to the
Govemor, the Commissioner, the US
National Bank, Eileen Cayo and "oth-
ers”" In this letter he stated he was
making a demand for "fraud/and or at-
tempted fraud” by the named parties.
There was no subrmission of documen-
tation, other evidence or written testi-
mony relevant to the case.

14) The Agency had suggested
that should the evidence show that the
agreed rate of pay was $12,120 per
year, based upon working 2,000 hours,
that the hourly rate would be $6.06
($12,120 divided by 2,000 hours). As
a result, the Order of Determination
should be amended fo reflect that the
wages eamed and unpaid equal
$499.95 ($6.60 x 82.5 hours). The fo-
rum reserved ruling until the Proposed
Order and found therein, and now
holds, that the Order of Determination
should not be amended. The method
of computation, agreed to by Claimant
and Employer, to compute the wages
eamed and unpaid is refiected by the
sums set out in the Order of Determi-
nation. (See Findings of Fact infra.)

15) On QOctober 6, 1986, Employer
filed his "Exceptions to Proposed Or-
der" Al of the arguments raised
therein were previously raised by the

Employer in this proceeding and are
addressed in this Finat Order.
FINDINGS OF FACT — THE MERITS

1) The wage claim filed by Eileen
B. Cayo concems work performed
from August 1 to August 15, 1985
During this time (hereinafter referred to
as the wage claim pericd), Claimant
was employed by Edward Amold, an
accountant, as a tax preparer. Em-

ployer's business was located in Port- = -

land, Oregon.

2) Claimant was hired by the Em- .

ployer himself and worked as office
manager. Inthat capacity, she was re-

sponsible for overseeing accounting . .
and general office procedures, re-

search and computations, and pre-
pared the payroll. She was also
working for John Bell, a tax consultant,

and had previously worked for H & R k-

Block. Claimant is licensed by the

State of Oregon Board of Tax Examin-

ers as a tax preparer,

3) Claimant began working for |
Employer on May 13, 1985. At that = |-
time, she was working part time for = -
Employer and part time for John Bell;, - .
however, the agreesment with Em-
ployer was that she would begin work-
ing full time for him as soon as

possible.

for Employer, the agreement she
made with him was that she would be
paid $6.00 per hour. Afer June 6,
1985, when Claimant became a full
time employee, Employer advised her
that he could no longer pay Claimant
$6.00 per hour, but that he would pay

her $1000.00 per month. Claimant

agreed to this monthly salary.

4) When Claimant began working |

5) Pursuant to a discussion Claim-
ant had with Employer, she under-
stood that her wages were to be
computed based on a 40 hour work
week at $1000 a month. Based on her
conversations with Employer, Claimant
understood her wages were to be
computed as follows: Claimant would
first determine her hourly rate by muilti-
plying her monthly salary by 12
months, dividing that figure by 52
weeks, and then dividing that figure by
the 40 hour work week. She would
then multiply the number of hours she
worked in a month by that houry rate
to determine the wages owed to her.

8) This method of computation
was the same method Claimant had
used at other jobs. Empioyer had paid
her wages previously based on this
type of computation, and to her under-
standing, there was no disagreement
regarding the use of this type of com-
putation for wages.

7} After Claimant began working
full ime, Employer prepared a written
employment contract for Claimant to
sign. The contract indicated that the
employee was to be paid an annual
salary. Claimant refused to sign the
contract as she believe it to be an in-
fringement on her rights. Claimant dis-
cussed with Employer the possibility of
making amendments to the contract.
One of those amendments was to con-
tinue paying Claimant a monthly salary
rather than putting Claimant on an an-
nual salary. Employer agreed to mod-
ify the contract, but failed to do so.
Claimant continued to work for Em-
ployer during this time as she believed
the amended contract would be pre-
pared. This explains why Claimant
checked the box indicating there was a
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written agreement for wages on her
wage claim forn. Although Employer
made statements indicating that this
employment agreement had been
signed, and offered a statement of his
wife, dated August 29, 1986, who did
not appear at the hearing, stating she
had seen a signed contract, the Claim-
ant’s testimony was accepted as a fact
as Claimant was found to be a credible
witness, and the fact that Employer
could not support his position by pro-
ducing the signed contract. When
questioned regarding the whereabouts
of the signed contract, Employer stated
that #t had been stolen or taken out of
the office. In any case, the employ-
ment contract submitted by Employer
does not address the method of com-
putation to be used in determining
wages.

8) Claimant advised Douglas
McKean of the Wage and Hour Divi-
sion that she was on a monthly, not
annual, salary. The monthly salary
was $1010 beginning August 1, 1985,
and was to be based on a 40 hour
work week,

9) On August 1, 1985, Claimant
received a raise in salary to $1010 a
month. Based on a discussion she
had with Employer, Claimant believed
that her increased wages would be
computed in the same manner as had
been done previously. (See Finding of
Fact5))

10) In order to be paid her wages,
the procedure followed was that Claim-
ant would tum in the number of hours
she worked, set forth her computations
on an adding machine tape, and then
list her gross wages and withholdings.
These computations were tumed into




210 - “'Citeas 5 BOLI 204 (1986).

Employer, who would approve and is-
sue a check.

11) Claimant's last day of work was
Friday, August 15, 1985. She amived
at work at the usual time of 9:00 a.m.
Employer called about a half hour later,
as usual, to discuss any office prob-
lems. Without any discussion of her
employment status, Employer sud-
denly advised Claimant as follows:
"turn in your hours and get the hell out
of here.” Claimant said she would do
so and did. Claimant's testimony has
been accepted as a fact over Em-
ployer's statements that implied that
Claimant had quit for the reasons that
Claimant was found to be a credible
witness (see Findings of Fact 33, 34,
35) and that this accounting of the con-
versation is completely consistent with
Employer's erratic and offensive be-
havior at the hearing.

12) Claimant indicated she was
"discharged" as opposed to having
“quit’ on her wage claim form. She
also told Douglas McKean of the Wage
and Hour Division that she had been
fired.

13) During the telephone conver-
sation of August 15, 1985, when Em-
ployer fired Claimant, Employer had
advised Claimant to leave and figure
up her time later.

14) A conversation had occumred
between Claimant and Employer in the
evening on August 14, 1985, regarding
her request for two weeks of leave
without pay. Employers statements
imply that once Employer told Claimant
she could not take this leave time, that
she then did so anyway without his
authorization, and effectively quit
Claimant's testimony that she agreed
to forego the leave time has been

accepted as a fact over Employers
statements for the reasons that she
was a credible witness and that she -
did in fact come into wark the following -

day, August 15, 1985, as usual.

15) After the conversation with Em-

ployer, on August 15, 1985, Claimant
was concemed about leaving the office

unattended and about leaving the key.

She called Mrs. Amold, Employers
wife who worked occasionally as a

secretary or receplionist, and asked -

her to come to the office. When she
arrived, Claimant advised Mrs. Amald
of the computations of her wages and
asked that Mrs. Amold write a check,
Mrs. Amold refused to do so. Claimant
left the office about 10:45 am. After
this conversation, Claimant had no fur-
ther conversations with Employer, his
wife, or any other employee regarding
this case.

16) Claimant would have submitted
the computation, as shown in an ex-
hibit, on August 15, 1985, on an adding
machine tape to Mrs. Amold. This is
the same compuiation that appears on
the right side of the wage claim form.
In her haste and upset state, Claimant
forgot to advise the Wage and Hour
Division of her $10 a month raise, and
therefore, the computations originally
made were based on $1,000 a month.
This is comected on the right side of
the form reflecting her $10 raise.

17} Claimant maintained a record
of her hours. She worked 82.5 hours
during the wage claim period as indi-
cated on her wage claim form. The
form entitled "E. W. Amald Employee
Time Record" indicates that Claimant
worked 82.5 hours between August 1
and 15, 1985, the wage claim period.
This collection of documents also

' tioned on the attached letter.

indicates.the amount of time Claimant

gpent on each of the accounts of Em-

ployer's clients for biling purposes.

rther, although Employer disputed it

at hearing, Employer's Statement of

Defense submitted to the Agency indi-
cates that Claimant was paid for 82.5
hours worked during this period.

18) On August 20, 1985, Claimant
received a letter from Employer and a
eck, both dated August 20, 1985, in
the amount of $277.58 (net) for gross
pay of $350.82. The check was signed

by the Employer and contained a

statement that the check was condi-
The let-
ter indicated that the check was issued

“pursuant to three conditions with which

Claimant did not agree:

1. In payment “for any and afl
moneys due;"

2. That the check was based
upon two mutually agreed upon
contracts; and

3. That Claimant quit.

The letter aiso contained an adding
machine tape showing that Employer
had not computed the wages by the
same method as had Claimant.

18) Claimant was advised by Mary
Moss of the Wage and Hour Division
that since there was a condition on the
check she should not accept it. As a
result, Claimant wrote a note on a copy
of Employer's letter stating there were
no “mutually agreed upon contra
that she would not accept a conditicnal
check, and explaining her computa-
tions together with an adding machine
tape so indicating. This notation indi-
cates that Claimant's gross figure was
stated as $480.72. This varies by 26
cents ($480.98 - $480.72) from the
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figure on her wage claim form and in
the Order of Determination due to the
rounding off mechanism in her
machine.

20) Claimant wrote "void" over a
copy of the check, cut off the signature
line, and returned this copy, together
with the letter and tape by certified mail
to Employer. It was recejved by Edith
Armnold on August 23, 1985,

21) A demand letter was sent by
the Wage and Hour Division on August
29, 1985, requiring that Employer ei-
ther pay $483.90 for wages from
August 1 to 15, 1985, or contact the of-
fice, submitting the employer’s position
in writing and send supporting docu-
ments or records. The letter also ad-
vised that otherwise, penalties would
be imposed. The figure of $483.90
varies from the $480.98 in the Order of
Determination as originally 1% hours
were computed at the rate for- over-
time. The Agency later discovered that
there was no agreement to pay over-
time wages and that Claimant was ex-
empt from the requirement to pay
overime wages. Mrs. Amold re-
sponded to the letter and spoke fo
Merle Erickson regarding this claim.

22) Claimant received no response
after retuming the copy of the check
and letter, and called the Wage and
Hour Division. She was told that Em-
ployer would send her a new check if
she would retum the check dated
August 20, 1985 to Employer. Claim-
ant sent the check to Employer by cer-
tified mail. It was received by Edith
Amold on September 4, 1985.

23} Claimant left town on Septem-
ber 5, 1985, and retumed during the
first week of Decernber of 1985. Dur-
ing this time, Claimant had her mail
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delivery stopped and her mail collected
at the post office.

24) On November 4, 1985, Merte
Erickson, the investigator assigned to
the case, requested that Employer
send any documents he had regarding
the Claimants salary. Erickson spoke
to Edith Amoid on November 11, 1985,
again requesting any relevant docu-
ments. On December 5, 1985, Erick-
son had another conversation with
Employer regarding Claimant's salary;,
however, Employer still refused to dis-
cuss how he had calculated the sum of
$443.39 in gross wages.

25} On December 10, 1985, Claim-
ant picked up a lefter, that had been
held at the Post Office, to her from £m-
ployer. The letter was dated August
28, 1985, and contained a check for
$338.55 (net} based on gross pay of
$443.39, and a tape showing Em-
ployer's computations. The post mark
on the envelope was September 28,
1985,

26) The letter of August 25, 1985,
from Employer to Claimant also con-
tained a tape indicating how Employer
had computed the wages. These
computations are explained in Em-
ployer's “Statement of Defense,” be-
ginning by determining the hourly
wage as follows:

The annual salary is based on

working 2,000 hours per year, the
number of hours not worked by an
employee in a week are sub-
tracted; the annual salary of
$12,120.00 was divided by 2,000
resulting in an hourly rate of $6.06.
Had Claimant worked the full
month of August, she would have
worked 176 hours. Since she
worked 82.5 hours, that leaves
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93.5 that she did not work. Em-
ployer then muitiptied 935 by
$6.06 and subtracted this sum,:
$566.61, from one-twelfth her an-:
nual salary, $1010, resulting in:
gross pay of $443.39. Payroll de-
ductions were subtracted making:
her net pay $338.55. k

27) On September 5, 1985, the
Agency received a lefter, dated Sep-
tember 3, 1985 from Employer fo
Karen Ritter of the Wage and Hour Di-
vision. The letter stated that when
Claimant retumed the first check, that.
Employer would send her the second
check.

28) When Claimant retumed fo
Portland, she decided to cash the
check from Employer dated August 28,
1985. Although she did not agree with
the Employers computations or
amount of the check, she decided fo
cash it since the difference in net pay
between Claimant's computations and-
that of Employer was small. When
Claimant inquired about cashing the:
check at the US Bank, she was ad-
vised the check could not be honored.
Claimant advised Merle Erickson, the
investigator assigned to the case, that
the check could not be honored. On:
December 11, 1985, Erickson called
Employer and asked that he issue a
replacement check. Employer refused.
to do so and stated that Claimant
should try again to cash the check.

29) On December 16, 1985, Claim-
ant attempted to cash the check dated
August 28, 1985, at the US National
Bank, but was again fold the chec
couid not be honored. Claimant d
not attempt to cash the check again
until February 12, 1986. At that tim
Claimant spoke to a woman named
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"Beth”" at the Metro Branch of the US
National Bank, who advised Claimant
that the account on which the check
had been written was closed. Claim-
ant made notes of her conversation.

30) Employer's bank account was
open in August of 1985 and would
have had sufficient funds {o cover the
check to Claimant until September 17,
1985. With the excepfion of a short
time period in October of 1985, there
would not have been sufficient funds to
cover the check through the time that
the account was closed on March 7,
1586.

31} Penally wages were assessed
in the Order of Determination for a pe-
riod of thirty days. The Agency bases
the assessment of penalties on the fol-
lowing facts. First, Claimant was fired
on August 15, 1985, ORS 652,140 re-
quires that all wages due be paid im-
mediately. Employer failed to make
any attempt to pay Claimant until
August 20, 1985. Second, over and
above the fact that payment was not
timely, the check, dated August 20,
1985, was conditional, that is, it could
not be cashed untit Claimant accepted
the condition in the aftached lefter.
ORS 652.160 requires that in the case
of a dispute over wages, Employer
must pay without condition all wages
conceded to be due. This check was,
therefore, not payment of wages. Fi-
nally, the second check sent to Claim-
ant, although dated August 28, 1985,
was in an envelope postmarked Sep-
tember 28, 1985, and was, therefore,
thirty (30) days beyond the date the
wages were due. The US National
Bank confirmed that had a check been
written in the amount owed to Claimant
on August 15, 1985, there would have
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been sufficient funds to cover the
check.

32) The policy of the Wage and
Hour Division is to compute penalties
as follows by first determining the aver-
age daily rate of pay:

Divide the enfire amount eamed

during the wage claim period

($480.98) by the number of days

worked during that period (11); this

results in an average daily rate of

pay that is multiplied by 30 (for 30

days of wages) under ORS

652.150. The average daily rate of

pay pursuant to this method is

$43.73, multiplied by 30 results in
an assessment of penalty wages
of $1311.90.

This is the figure set forth in the Order
of Determination and computed by the
Agency on the Wage Transcription
and Computation Sheet. Claimant is
owed $1,311.90 in penalty wages.

33) Employer was, during the hear-
ing, rude and demanding. He showed
litle respect for the forum. While this
does not necessarily reflect upon his
credibility, it lends much credence to
the Claimant's accounting of the cir-
cumstances surrounding her discharge
and the discussion of the written em-
ployment contract Employer failed to
present any reliable evidence to sup-
port his position, and on at least one
occasion, disputed his own previously
written statement submitted to the
Agency. Employer also denied having
recefved the Order of Determination .
although he had a copy of it in his pos-
session at the hearing and had re-
sponded to it He also contradicted
himself regarding the procedure for
computing Claimant's wages in that he
testified he told Claimant, on August
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15, 1985, to leave and “figure up her
wages later.”

34) Employer submitted a number
of papers, marked as exhibits, some of
which are his employee time records.
Claimant was asked fo review the
documents and initial those that she
prepared. In her review, she found two
documents that belonged to anocther
employee which were removed and
are not a part of this exhibit The fo-
rum's analysis of these records is rele-
vant to the issue of credibility:

a) Claimant did not initial the first
page of this exhibit. This page appar-
ently relates to the number of hours
Claimant worked in August of 1985
and shows the total as "8250." Claim-
ant did initial page 3 of the exhibit and
identified it as her own. This page also
relates to the number of hours and
shows the fotal as "82.50" Other
documents, such as page 8 of this
same exhibit and another exhibit sub-
mitted by Claimant show she generally
wrote figures like "82.50" rather than
"8250." The forum accepts as a fact
that Claimant did not prepare page 1 of
Respondent's exhibit, and finds that
this further supports the Claimant's
credibility in that Employer alleged the
document was Claimant's, and reflects
poorly, on the Employer.

b} Claimant did initial page 8 of this
exhibit and identified it as her own.
This page documents her hours
worked and wages paid in June of
1885. The computation at the bottom
of the page establishes that the wages
paid in June to Claimant were based
on the agreed monthly salary of $1000
and was computed pursuant to the
method described by Claimant. This
establishes that Claimant was paid, as

she testified, based on her method of
computation. Again, this documenta-
tion supports her credibility.

¢) Claimant indicated, and this fo-
rum finds as a fact, that pages 4 and §
of this exhibit were not in her hand writ-
ing. (Page 5 was an index card sub-
mitted by Employer of which the forum
made a copy.) These pages purport to
compute Claimant's wages for July of
1885. The method of computalion
used is that asserted by Empioyer.
This computation is shown at the bot-
tom on page 7, Claimant's time record
for July of 1985. Claimant stated that
this was not her handwriting and that
the computation of page 7 was not
done by her. She did, however, iden-
tify page 6 of the exhibit which is identi-
cal, but for the computation. The
documents indicate that page 7 con-
sists of a copy of page 6 with the com-
putation added at the bottom. This
computation for July also is mistakenly
based on a salary of $1010 per month
which was not effective until August 1,
1985. The forum has concluded that
these documents, pages 4, 5 and 7,
are not those of Claimant, but were
concocted and submitted by Employer
to support his position, and reflect ad-
versely on his credibilify.

35)Claimant was calm, responsive,
and straight-forward. She responded
lo questions without hesitation and
made no effort to avoid any issue. Her
festimony was consistent and sup-
ported by reliable documentation,
Where an inconsistency appeared in
the documents, Claimant was able to
explain the circumstances and clarify
the situation. Moreover, Claimant
showed no malice toward Employer,
and when questioned by Employer

about their working relationship hesi-
tated to answer because of, as she
‘stated, how it would reflect upon him.
Therefore, for all the reasons stated in
Findings of Fact 32 and 33 and those
herein, where the Claimant's testimony
differed from that of Employer, her ac-
counting was accepted as a fact

ULTIMATE FINDINGS OF FACT

1) During all times material herein,
Employer, a person, did business as
an accountant in Porttand, Oregon,
and engaged the services of one or
more employees in that business.

2) Claimant worked for Employer
from May 13, 1985, until August 15,
1985. She was employed as an office
manager and tax preparer, and was
responsible for accounting procedures,
computations, and preparing the
payroll.

3} There was no signed wrtten
agreement between Claimant and Em-
ployer. The oral agreement between
Claimant and Employer was that
Claimant would be paid a monthly sal-
ary of $1000 beginning on June 6,
1985. Her monthly salary was raised
to $1010 on August 1, 1985. Based
on a discussion with Employer, Claim-
ant understood her salary was to be
based on a 40 hour work week and
computed based an her monthly salary
as follows:

$1010x 12 = $12,120
$12,120div. by 52 = $233.08
$233.08div. by40= $ 583
$5.83 x82.5= $480.98

4} Claimant worked 82.5 hours be-
tween August 1 and 15, 1985, and
Employer's records so reflect this time.
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5) The procedure followed for
Claimant to be paid was that she
would compute her wages, subtract
the appropriate deductions, and submit
this figure to Employer who would is-
sue a check. Claimant used the sames
method of computation to compute the
wages due her for her work from
August 1 to 15, 1985, as she had since
she began working for Employer. He
had always paid her based on this
method of computation, and had not
expressed any disagreement with it

6) Employer fired Claimant on the
moming of August 15, 1985, and did
not pay her wages at the time of her
discharge. Employer advised her to
leave and compute her hours at a later
time.

7) Empioyer sent a conditional
check to Claimant on August 20, 1985,
for the sum of $277.58 (net), based on
a gross figure of $350.82, an amount
that was less than what Claimant was
owed pursuant to their agreement.

8) Claimant refused the check,
noted the appropriate method of com-
putation, and later retumed the check.

9) Employer issued a second
check to Claimant, dated August 28,
1985, in the amount of $338.55 (net)
based on gross wages of $433.39 a
sum less than she was owed. The en-
velope containing this check was post-
marked September 28, 1985, and
therefore, Claimant could not have re-
ceived the check until on or after that
date.

10) Employer knowingly, intention-
ally, and voluntarily failed to pay Claim-
ant the wages due {0 her at the time
she was discharged on August 15,
1985, and has not yet paid Claimant
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the wages owed to her. Employer
owes Claimant $48098 in gross
eamed wages.

11) The policy of the Wage and
Hour Division is to compute penalty
wages by multiplying the average daily
rate of pay, $43.73, by 30, the number
of days in the accrual period. Pursuant
to this method, Claimant is owed
$1,311.90 in penaity wages.

12) Employer has made no show-
ing that he was financially unable to
pay the wages owed Claimant at the
time they accrued. Employer had suffi-
cient funds in his bank account, on
August 15, 1985, to cover a check in
the amount owed to the Claimant.

CONCLUSIONS OF LAW

1) The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction over the subject matter and of
Employer herein.

2) Before the commencement of
the contested case hearing, this forum
complied with ORS 183.413(2) by in-
forming Employer of the matters de-
scribed in that provision. The forum
complied with ORS 183.415(7) by pro-
viding the information required therein
at the commencement of the hearing.

3) During all imes material herein,
Employer was an employer, and
Claimant was his employeg, subject to
the provisions of ORS 652110 fo
652.200 and ORS B652.310 to 652.405.

4) There was an agreement be-
tween Claimant and Employer regard-
ing the rate of pay and method of
computation. This agreement for
wages is enforceable,

5) Pursuant to ORS 652.140, the

$480.98 in gross wages which Claim-
ant eamed and Employer had not paid

became due and payable immediately
upon Employer's discharge of Claim-
ant on August 15, 1985. Employer
failed to pay Claimant at the time of
discharge the $480.98 in eamed, due,
and payable gross wages which he
owed her and is, therefore, in violation
of ORS 652.140.

6) Employer is charged with
knowledge of the law regarding his ob-
ligations to pay wages and has a duty
to know the wages due fo an
employee.

7) Employer sent a check fo
Claimant on August 20, 1985, for the

sum of $277.58 (net) based on gross

wages of $330.82. The check con-
tained a condition that it was based on
the acceptance of terms in an attached
letter, Pursuant fo 652,160, where
there is a dispute over wages, an em-
ployer must pay the amount conceded
to be due the employee "without condi-
tion." This check was therefore invalid
under this statute. This check was
also in contravention of the agreed
method of computation.

8) Employer sent a second check,
dated August 28, 1985, to Claimant.
The envelope containing this check

was postmarked September 28, 1985. .

The check was for $330.55 (net)

based on gross wages of $443.39,
which was less than Claimant was:
owed pursuant to the agreed rate of .
pay and method of computations.
Even if Employer submitted this check '
pursuant to ORS 652.160, that is, as'.
payment for those wages conceded by |
Employer to be due to Claimant, the

check would not have been available :
to Claimant until September 28, 1985,
or thereafter. Therefore, Claimant was
not paid, in any case, within 30 days of:

purposes of ORS 652.150.
9) Employer knew he had not paid

" the wages owed Claimant at the ime
. he discharged her on August 15, 1985.

His actions were intentional and volun-

- tary. Therefore, as a matter of law,
. Employer willfully failed to pay Claim-

ant the wages eamed and due, and is

: subject to the penalty provisions of
ORS 652.150.

10) Employer failed to make pay-

" ment to Claimant of the wages due her

within 30 days of the due date, of
August 15, 1985. Pursuant to ORS
652.150, as a penalty for that non pay-

~ ment, the Claimant's wages continue

from the due date thereof for 30 days.
These penally wages total $1,311.90,
a sum computed by multiplying the
Ciaimant's average daily wage rate of
$43.73 by thirly, the number of days in
the accrual period.

11) Employer has not avoided li-
ability for this penalty as he has not
shown that he was financially unable to
pay the wages that he owed Claimant
at the time those wages accrued. Em-
ployer did have sufficient funds in his
bank account on August 15, 1985, to
cover a check for the total amount due
fo Claimant.

12) Under the facts and circum-
stances of this recond, and according
fo the law applicable to this matter, the
Commissioner of the Bureau of Labor
and Industries has the authority to or-
der Employer to pay Claimant the
eamed, due, and payable wages in the
sum of $480.98, and penalty wages of

$1,311.90, plus interest on those

wages and penally wages.
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 the due date of August 15, 1985, for

OPINION

There is no dispute that Claimant
was an employee of Employer or that
she worked during the wage claim pe-
riod. There are three issues in this
matter:

1. The number of hours Claimant
worked during the wage claim
period;

2. The appropriate method of
computation for payment of Claim-
ant's wages; and

3, The applicablity of ORS
652.150 regarding penalty wages.

1. Hours Worked

Although Employer disputed at the
hearing that Claimant worked and
should be paid for 82.5 hours, the evi-
dence, including his own statements
and records, confims that Claimant
did work 82.5 hours during the wage
claim period. Employer's Statement of
Defense likewise establishes that Em-
ployer paid Claimant, although in the
wrong amount, for 82.5 hours of work,
2. Computation of Wages

The method of computation is the
pivotal issue in this case, While it was
agreed at the hearing that Claimant
was to be paid $1010 per month as of
August 1, 1985, there was disagree-
ment as fo how the Claimant's wages
were to be computed, particularly
where she worked less than an entire
month. Employer explained what he
alleged to be his method of computa-
tion for all his employees in his State-
ment of Defense. |t is an elaborate
system that subbacts a sum
representing the hourly rate for the
number of hours not worked from the
monthly salary. However, the evi-
dence establishes that it was not the
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method to which Claimant and Em-
ployer agreed.

Claimant had discussed the
method of computation with Employer
himself. He had paid her in the past
based on this method of computation,
and had never expressed disagree-
ment with this method. Claimant un-
derstood this to be the agreement
between her and Employer, and this
forum has found that it was in fact their
agreement. Her credibility on this is-
sue, in addition to those reasons set
forth in the Findings of Fact, is bol-
stered by the fact, as admitted by Em-
ployer, that Claimant was in charge of
accounting  procedures, research,
computations, and the payroll. Since
her salary was raised in August of
1985, it seems obvious that Employer
trusted and approved of her work.
Even on the day she was fired, Em-
ployer told her to figure up her hours.
Those facts constitute an agreement to
use the computation set forth by
Claimant The agreement is
enforceable.

3. Penalty

Employer fired Claimant on the
morning of Friday, August 15, 1985
At that time he told her to leave and fig-
ure her hours later. This action is in
violation of ORS 652.140 requiring
payment immediately at the time of
discharge. Clearly, he knew she was
not being paid, intended that she not
be paid, and took this action voluntar-
ily. This renders his conduct willful for
purposes of ORS 652.150 and sub-
jects Employer to the penalty provided
therein.

The Agency imposed a penally
based on 30 days of penailly wages.
Pursuant to ORS 652.150, penalty
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wages continue from the due date until

paid. Employer sent Claimant a check

on August 20, 1985, for an amount

substantially less than she was owed.
Furthermore, the check was condi-
ional.

the agreed method of computation
The facts indicate Employer had not

For both these reasons, the
check did not constitute payment to the
Claimant. Employer then sent a sec- -
ond check, dated August 28, 1985, to *
Claimant. This check was again less
than Claimant was owed pursuant to -

In the Matter of

any ‘egal deductions previously made
y Employer, plus interest at the rate of
ine percent per year for the period
September 1, 1985, on that sum unti
paid; and ONE THOUSAND THREE
HUNDRED ELEVEN DOLLARS and
NINETY CENTS ($1,311.90} in pen-
ally wages, plus interest at the rate of
nine percent per year, for the period
frorn Qctober 1, 1985, on that sum untl
paid.

yet mailed the check as late as Sep- -
tember 3, 1985, as he sent a lefter to

Karen Ritter of the Agency so indicat-

ing. in any case, the envelope contain-

ing the check was postmarked
September 28, 1985

Therefore, -
Claimant could not have received the :
check, and consequently, could not -

In the Matter of
_ JUDITH IRENE WILSON,
" dba 12th Street Cafe, Respondent.

have been paid until after that date, a -

date more than 30 days from the due

date of August 15,1985. For this rea-
son, it is not necessary to determine

whether in fact the check was negotia

ble at the time it was written. Based on -
these facts, the Agency was comrect in

assessing a penalty based on 30 days.
ORDER

NOW, THEREFORE, as author-
ized by ORS 652332, the Commis- -
sioner of the Bureau of Labor and
Industries hereby orders EDWARD W, .
ARNOLD to deliver to the Hearings
Unit of the Bureau of Labor and Indus-
tries, 1400 SW. Fifth Avenue - Room -

309, Portland, Oregon 97201, a certi

fied check payable to the Bureau of.
Labor and Industries IN TRUST FOR -
EILEEN B. CAYO for eamed, due, and
payabie wages in the amount of FOUR
HUNDRED EIGHTY DOLLARS and
NINETY EIGHT CENTS (480.98), less::

Case Number 04-86

Final Order of the Commissioner
Mary Wendy Roberts

Issued October 15, 1986.

SYNOPSIS

Respondent willfully failed to pay
three Claimants' wages immediately
upon termination. Respondent was
not exempt from the requirement to
pay overtime for hours over 40 in a
week. Respondent had the legal duty
‘to maintain payroll records, and had
e burden of producing all appropriate
. records to prove the precise amounts
due. Rest periods are not deducted
from an employee's hours worked, and
“meal periods are not deducted from an
‘employee’s hours worked when the
‘employee is not completely relieved
“from duty during the meal period. An
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employer has a legal duty to know the
amount of wages due to an employee.
Respondent could not deduct wages
for alleged theft, where claimant de-
ried the charge, and the allegation was
not substantiated by a police investiga-
tion. Respondent failed to show that
she was financially unable fo pay the
wages at the time they accrued, and
thus was lable for civil penalty wages.
ORS 652.140, 652.150, 652610,
853.045, 853.261, OAR 839-20-030,
839-20-050.

The above-entiled case came on
regularly for hearing before Susan T,
Venable, designated as Hearings
Referee by Mary Robers, Commis-
sioner of the Bureau of Lahor and In-
dustries of the State of Oregon. The
hearing was conducted on September
15, 1986, in Room 311 of the State Of-
fice Building, 1400 SW 5th. Avenue,
Portland, Oregon. The Hearings Refe-
ree called the following as winesses
for the Bureau of Labar and Industries
(hereinafter the Agency). Douglas
McKean, Program Coordinator for the
Wage and Division of the Agency;
Margaret Trotman, Compliance Spe-
cialist for the Wage and Hour Division,
and Claimant Sharon Godfrey. Claim-
ants Brenda Hamiin and Robin John-
son were not present.

Employer Judith Wilson, after being
duly noticed of the time and place of
this hearing, failed to appear.

Having fully considered the entire
record in this matter, |, Mary Roberts,
the Commissioner of the Bureau of La-
bor and Industries, hereby make the
following Findings of Fact (Procedural
and on the Merits), Ultimate Findings
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of Fact, Conclusions of Law, Opinion,
and Order.

FINDINGS OF FACT -
PROCEDURAL

1) Wage Claims were filed with the
Wage and Hour Division of the Agency
as follows: Sharon Godfrey on August
13, 1985; Brenda Hamiin on October
15, 1985, and Robin Johnson on De-
cember 6, 1985. Each alleged that
they had been employees of Employer
and that Employer had failed to pay
wages eamed and due to each
Claimant.

2) At the same fime that each
Claimant filed her wage claim, each
Claimant assigned all wages due her
from the employer to the Commis-
sioner of the Bureau of Labor and In-
dustries, in trust for that Claimant.

3) On February 7, 1986, the Com-
missioner of the Bureau of Labor and
Industries served on Employer an Or-
der of Determination based upon the
wage claims filed by the Claimants and
the Agency's investigation. The Order
of Determination found that Employer
owed a total of $1,288.49 in wages
and $2,500.80 in penally wages as
follows:

Wages Penalty\Wages
Sharon Godfrey  $194.94 $1,005.00
BrendaHamiin  $187.55 § 25160
Robin Johnson  $906.00 $1,144.20

The Order of Determination re-
quired that, within 20 days, either these
sums be paid in trust to the Agency or
the Employer request an administrative
hearing and submit an answer to the
charges contained therein.

4) On February 25, 1986, Em-

ployer filed a request for an administra-
tive hearing and an answer to the

charges. That answer alleged as

follows:

a) Sharon Gédfrey — Employer

stated that Godfrey had taken breaks
and had been paid for &l hours
worked.

b} Brenda Hamlin — The hours
Hamlin claims to have worked are cor-
rect however, Employer stated she
befeved Robin Johnson had been
paying Hamlin. After the cafe closed,
Employer stated that Hamiin told her
she had not been paid. Employer

stated she advised Hamlin that she

would pay her when she could.

c) Robin Johnson - Employer
stated that Johnson had stolen money
from the till and checks that she
forged. She also stated that the cafe
closed on September 9, 1985, and that
Johnson only worked six hours each
day.

5} On August 15, 1986, this forum
sent a Notice of Hearing to Employer
indicating the time and place of the
hearing. That notice was also sent to
the Agency and each Claimant. To-
gether with the Notice of Hearing, the
Forum sent a document entitied "Infor-
mation Relating to Civi! Rights or Wage
and Hour Contested Case Hearings"
containing the information required by
ORS 183.413.

6) On September 11, 1986, Em-
ployer called the Hearings Referee to
request a continuance. The Hearings
Referee denied that request, advising
Employer that she should appear at
the hearing; and if so, procedural ac-
commodations could be made to en-
able her to present any further
evidence,

In the Matter of

7} At the commencement of the
hearing, the Hearings Referee ex-
plained the issues involved herein and
the matters to be proved or disproved.

. FINDINGS OF FACT — THE MERITS

1) During all fimes material herein,
Employer, a person, did business as
the 12th Street Cafe, a restaurant lo-
cated in Salem, Oregon, and em-
ployed one or more persons in the
State of Oregon.

1. Sharon Godfrey

2) Claimant Godfrey worked as a

cook for Employer from March 18,
= 1985, to August 3, 1985. Her hourly
“: rate of pay was as follows:

a) $3.35 for the week ending
March 22, 1985;

b) $365 for the weeks ending

* March 29, 1985, and April 5, 1985; and

¢) $4.00 for the week ending April
12, 1985, to the week ending August 9,
1985.

3) Employer advised Godfrey that

-~ she was to work eight hours each day

from Monday through Friday and nine
hours on Saturday. Employer not only

- established this schedule but was also
. present during most of the working
* hours and knew the number of hours
that Godfrey worked.

4) Employer never discussed with
Godfrey that she should take a lunch
break or meal periods. Since there

‘were always customers in the cafe,

Godfrey was never completely relieved
of her duties for a lunch break or rest
periods.

5) Sharon Culley, a former em-
ployee of the Employer, verified God-

frey worked with no rest or meal
‘periods, and was never completely
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refieved of her dufies; and further
stated that "there was no one there to
relieve them.”

6) On Saturday, August 3, 1985,
Godfrey went to work as usual. When
she anrived, she realized there were no
supplies as she had previously re-
quested Employer to order. As a re-
sult, she could not prepare the food.
Godfrey and another waitress at-
tempted to call Employer to discuss
the matter, but were unable to contact
her. At 10:30 am., Godfrey put a sign
on the cafe door advising that the res-
taurant would be closed due to an
emergency.

7) On Monday, August 5, 1985,
Godfrey retumed to the cafe and
asked Employer if she should continue
working. Employer advised her that
there was no work for her and that it
was the Employer's fault Godfrey was
not certain what Employer meant by
this statement.

B) Employer gave Godfrey, as
payment for her wages, three checks
that bounced. Eventually, Godfrey
was paid for the hours of work she per-
formed each week; however, she was
not paid at the overtime rate required
by law for the hours worked over 40 in
each week.

9) Employer advised Godfrey that
she was owed nothing and that Em-
ployer was not required to pay over-
time since she operated a small
business. Sharon Culley was present
when Employer so advised Godfrey
and confimed the Employer's
statement.

10) Godfrey worked 18 hours of

overtime during the weeks ending
March 29, 1985, and April 5, 1985,
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when her rate of pay was $3.65 per
hour. The additional amount owed for
those overtime hours worked is 18
{hours) multiplied by $1.83 {172 the
hourly rate of $3.65) for a total of
$32.94. Godfrey worked 81 hours of
overtime during the weeks between
the weeks ending April 12, 1985, and
that ending August 9, 1985, when her
rate was $4.00 per hour. The addi-
tional amount owed for those overtime
hours warked is 81 (hours) muitiplied
by $2.00 (1/2 the hourly rate of $4.00)
for a total of $162.00. These two sums
equal a total amount of $194.94 owed
to Godfrey.

11) Margaret Trotman advised Em-
ployer of Godfrey's Claim by letters
dated August 22, September 9, and
October 1, 1985. The letters requested
Employer to respond and provide
documents supporting her position.
Employer failed to respond in any way.

12) Employer has failed to pay the
wages eamed and due Godfrey for her
overtime waork,

13) Penalty wages were assessed
by the Agency in the Order of Determi-
nation for the Employer's knowing fail-
ure to pay Godfrey, as Employer was
subject to the law requiring payment of
overtime wages and there was no ap-
plicable exemption. Employer has not
yet paid Godfrey the wages due, and
therefore, penalty wages continued,
andg were assessed, for 30 days under
ORS 652.150.

14) Penalty wages for Godfrey
were computed, in accordance with
Agency policy, on the Wage Transcrip-
tion and Computation Sheet as follows:
$3684.64 (the total wages eamed in-
cluding overtime) divided by 110 {the
number of days worked during the

claim period) equals $33.50 (the aver-.
age daily rate of pay). This figure of
$33.50 is mutfiplied by 30 (the number

of days for which penalty wages con-
tinued to accrue) for a total of $1005.00

in penalty wages. This figure is set

forth in the Order of Determination.
2. Brenda Hamlin

15)Claimant Hamlin was employed
as a dishwasher and food preparer by
Employer from July 6, 1985, unti
August 30, 1985. Hamlin's rate of pay
during the wage claim period was
$3.10 per hour. Hamliin was to work
from three to fve hours each day,
about 18 hours per week.

16) Hamiin filed her wage claim
forrn on October 15, 1985, stating Em-
ployer owed her wages for 60 hours of
work from August 6, 1985, to August
30, 1985, at $3.10 per hour.

17) After the wage claim was filed,
Trotman requested, pursuant to
Agency procedure, that Hamlin submit
records showing her hours worked.
Those hours were transcribed onto a

calendar form prepared by the Agency.
Hamiin first submitted a compilation of

her hours noted on a sheet titted "12th =~ |
St Cafe Judi Wilson™ and signed by - |
Brenda Hamlin. The calendar form is

based on this sheet and indicates that

Hamiin worked 60% hours. Hamiin -
later submitted her personal calendar,
The hours worked on August 21, 22, .
and 23, 1985, are higher thannotedon =

the "12th St Cafe” document, and

since the discrepancy was not re-

solved, were not used by the Agency.

18) Hamiin quit working for Em-
ployer on August 30, 1985. Hamlin

worked 60% hours at $3.10 per hour 5;|

and is owed $187.55 by the Employer.

in the Matter of

“Employer has not yet paid Hamiin the
“wages due her.

- 19) Trotman sent a notice to Em-
joyer advising of Hamiin's claim on
October 31, 1985. The notice re-

.:_'quested that Employer respond and
provide documents supporting her po-

sition. Employer failed to respond in
ny way.

20) The Agency assessed penalty
wages in the Order of Determination

. for the reasons that Employer knew
. Hamlin was owed wages and knew
_ that those wages had not been paid.

Although Employer stated in her an-
swer that she believed Robin Johnson
had paid Hamlin, the Agency as-
sessed a penally as this does not re-
lieve Employer of her obligation to pay
wages and she, Employer, is responsi-
ble for such payment in that Em-
ployer has not yet paid Claimant, the
penalty wages continued, and were
assessed for 30 days under ORS
652.150.

21) Penalty wages were computed
based on Agency policy on the Wage
Transcription and Computation Sheet
as follows: $187.55 (lotal wages
eamed) divided by 16 (number of days
worked) equals $11.72 (average daily
rate of pay). This sum, $11.72, was
multipied by 30 (days the penalty
wages continued to accrue) for a total
of $351.60 in penalty wages. This fig-
ure is set forth in the Order of
Determination.

3. Robin Johnson

22) Claimant Johnson was em-
ployed as a waitress and a cook for
Employer from August 5, 1985, to Sep-
tember 17, 1985. As part of her re-
sponsibilities, Johnson also did some
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of the Employer's shopping for the
cafe. Her rate of pay was $4.00 per
hour,

23) On December 6, 1985, John-
son filed a wage claim with the Agency
stating she was owed wages for hours
worked between August 12, 1985, and
September 17, 1985. On December
30, 1985 the wage clam was
amended to reflect overtime hours that
Johnson had failed to note, showing
that Johnson was owed a ftotal of
$906.00 in wages for 257 hours of
work. This figure was computed as fol-
lows: 218 hours of work at $4 per hour
equals $872, plus 39 overtime hours at
36 (1% times the rate of $4) equals
$234. These figures total $1106 in
wages.

Johnson was paid $200, leaving
$906 in eamed, due, and unpaid
wages. Employer has not yet paid
Johnson the wages due her.

24) Employer stated in her answer
that the cafe closed on September 9,
1985. Edith Hickman, the owner of the
property upon which the 12th Street
Cafe Is located, verified that Johnson
wotked until September 17, 1985. She
recalls this date as the rent was due on
September 15, 1985, and Johnson
worked two days after that date.

25)To determine the hours worked
by Johnson, Trotman reviewed the
personal calendar prepared and sub-
mitted by Johnson. Trotman compared
this personal calendar to the calendar
of hours prepared based on Johnson's
statement to the Agency regarding her
hours and found the information to be
the same. These records show that
Johnson worked 257 hours between
August 5, 1985, and September 17,
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1985, 39 hours of which were overtime
hours.

26) Employer stated in her answer
that she failed to pay Johnson for the
reason that Johnson had stolen money
from the cash register and the Em-
ployer's checks which she forged. Vir-
gl Anderson of the Salem Police
Department confimned that there has
been no verification of such theft One
of the checks, which Employer alleges
was forged, was to 1GA food distribu-
tor. Johnson was allowed by Em-
ployer to write checks for food and
supplies for the restaurant.

27) The Agency determined wages
were due Claimant for the reason that
where an employer raises a defense,
as in this case, of theft by the claimant,
any deduction by the employer would
be considered illegal under ORS
652.610. Where an employee admits
a debt to the employer, the Agency
would allow a set off. In this case, the
employee/Claimant denies the theft,
Employer has made no showing of its
truth, and the Police Depariment has
not verified the accuracy of the charge.

28) Trotman notified Employer by
letter dated December 30, 1985, of
Johnson's claim and requested therein
that Employer respond and submit
documents to support her position.
Employer failed to respond.

29} Penalty wages were assessed
by the Agency for the reason that Em-
ployer had knowiedge that the wages
were owed and unpaid and had no le-
giirnate reason to withhold wages.
Since the wages owed have not yet
been paid to Claimant, the penalty
wages continued, and were assessed,
for 30 days.

30) Penalty wages were computed
in accordance with Agency policy on
the Wage Transcrption and Computa-
tion Sheet as follows: $1106 (total
wages eamed) divided by 29 (days
worked) equals $38.14 (average daily
rate of pay). This sum, $38.14 was
multiplied by 30 (days for which the
penalty continued to accrue) for a fotal
of $1144.20 in penaity wages. This fig-
ure is set forth in the Order of
Determination.

31) After Employer requested a
hearing, Trotman sent ancther letter,

dated March 25, 1986, requesting that -

Employer submit records regarding the
three claims to the Agency. Employer
again failed to respond.

32} Employer did naot keep records
of the time worked by the Employees

as required by ORS 653,045,

33) The testimony of Sharon God-

frey was found to be credible. She had
the facts readily at her command and
her statements were supported by
both documentation and the written
statements of Sharon Culley. Although

Claimants Johnson and Hamlin did not
appear, it should be noted that their -

statements regarding the hours and
wages made to the Agency were sup-
ported by their personal records.
Johnson's statement regarding the clo-
sure of the cafe was supported by the
written statement of Edith Hickman,
the property owner. As regards Ham-
lin, Employer herself actually verified

the accuracy of Hamlin's claims in her

answer. There is no reason to deter-
mine the testimony of Claimant God-
frey or the written statements of
Claimants Hamlin and Johnson to be
anything except reliable and credible.

In the Matter of

ULTIMATE FINDINGS OF FACT
1) During all imes material herein,

_Employer was a person doing busi-
‘ness as the 12th Street Cafe in the
‘State of Oregon, and employed one or
‘more persons in the operation of that

2) Claimant Sharon Godfrey was
mployed as a cook by Employer from
arch 18, 1985, to August 3, 1985.

During that time period, Employer
“knowingly failed to pay her for 99 hours

overtime work: 18 hours at $1.83,

“and 81 hours at $2.00, for a total of

194.94 in eamed, due, and payable

‘wages. The Employer has not paid
‘Godfrey the wages owed to her and
‘more than 30 days have elapsed from
the due date of those wages.

" 3) Claimant Brenda Hamiin was
employed as a dishwasher and food
reparer for Employer from July 6,

1985, to August 30, 1985. Between

ugust 6, 1985, and August 30, 1985,
mployer knowingly failed to pay Ham-

lin for 60.5 hours worked at the rate of
$3.10 per hour for a total of $187.55 in

amed, due, and payable wages. Em-
ployer has not paid Hamlin and more
han 30 days have elapsed from the

due date of those wages.

. 4) Claimant Robin Johnson was
employed as a waitress and cook by
mpioyer from August 5, 1985, to Sep-
mber 17, 1985. Employer knowingly

failed to pay Johnson for 218 hours of

ork, for the pericd August 12, 1985,
September 17, 1985, at the rate of

$4.00 per hour, and 39 hours of over-
tme work during the same period at

00 per hour, for a total of $906.00 in
ed, due, and payable wages. Em-
oyer has not paid Johnson and more
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than 30 days have elapsed from the
due date for the wages.

5) Employer has made no show-
ing that she was financially unable to
pay at the time wages accrued.

CONCLUSIONS OF LAW

1} During all times material herein,
Employer was an employer and the
Claimants were employees, subject to
the provisions of ORS 652110 to
652.200 and ORS 652.310 to 652.405.

2) The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction over the subject matter and of
Employer herein.

3) Employer was nofified of her
rights as required by ORS 183.413(2).

4) OAR 839-20-030 provides that
all work performed in excess of 49
hours per week must be paid for at the
rate of not less than one and one-half
the regular rate of pay. Employer is
obligated by law to pay Claimants
Godfrey and .Johnson cne and cne-
half times their regular hourly rate for
all hours worked in excess of 40 hours
in a weelt.

5) ORS 653.045 requires an em-
ployer to maintain payroll records.
Where the forum concludes that the
claimant was employed and was im-
properly compensated, it becomes the
burden of Employer to produce all ap-
propriate records to prove the precise
amounts involved. Anderson v. Mt
Clemens Poftery Co., 328 US 680
(1946); In the Matter of Marion Nixon,
5BOLI 82 {1986). Based on these rul-
ings, the forum may rely on the evi-
dence produced by the Agency
regarding the number of hours worked
and rate of pay for each Claimant.
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6) OAR 839-20-050 requires busi-
nesses to provide each employee with
meal periods and rest periods. Appro-
priate rest periods are not to be de-
ducted from an employee's wages.
Appropriate meal periods may not be
deducted from the employee's wages
when the employee is not completely
refieved from duty. Employer herein is
obligated by law to pay wages to God-
frey for the time worked during meal
periods and rest periods when she
was not completely relieved from duty.

7) Employer has a duty to know
the amount of wages due 1o an em-
ployee. McGinnis v. Keen, 189 Or 445
(1950); In the Matter of Jack Coke, 3
BOLI 238 (1983).

8) The actions or inactions of
Robin Johnson, as an employee of the
Employer, are properly imputed to the
Employer. Therefore, Employer is re-
sponsible for Johnson's {ailure to pay
Claimant Hamlin, and is in any case,
ultimately responsible for payment of
wages,

9) Employers failure to pay the
wages owed to Claimants Godfrey,
Hamilin, and Johnson, was knowing,
intentional, and voluntary, and there-
fore constitutes a willhyd failure to pay
for purposes of ORS 652.150.

10) Employer has not avoided li-
ability for this penalty, as she has not
shown that she was financially unable
to pay the wages owed to the Claim-
ants at the time they accrued.

11) Under the facts and circum-
stances of this record, and according
to the law applicable to this maiter, the
Commissioner of the Bureau of Labor
and Industries has the authority to or-
der Employer to pay the Claimants
their earmed, unpaid, due, and payable

wages and the penalty wages, plus
terest on both sums.

OPINION

Employer failed to appear at th
hearing, and thus has defaulted as to
the charges set forth in the Order ¢
Determination. In a default situation
pursuant to ORS 183.415(5) and (6)
the task of this forum is to determine
a prma facie case supporting
Agency's Order of Determination has
been made on the record. The
Agency has in fact made a prima facie
case. It should be noted that Claim-
ants Hamiin and Johnson did not ap-
pear at the hearing, however, in that
they both assigned their claims to thy
Commissioner, they are merely wit
nesses for the Agency and their p
ence was not required.

1. Sharon Godfrey

Godfrey testified that she worke
99 hours of overtime for which she dic
not receive compensation at the
quired overtime rate. Her testimon
supported by her work schedule; thal
is, Employer assigned her to work

and nine hours on Saturday. This
quite obviously, results in working ove
40 hours each week, and an employe
can be held to such knowledge. In the
Matter of Booker Pannell, 5 BOL! 221
{1986). Employer was aware ‘the
Godfrey worked overtime as she as
signed her that schedule. Furthermore
although Employer failed to appea
the hearing, she stated in her answe
that she did not owe overtime as shi
ran a small business. She fikewi
made this statement to Godfrey
Sharon Culley. Employer’s igno

of the law regarding overtime is no
fense to her obligation to pay wag

In the Matter of

Claimant Godfrey was credible, the
Employer offered no legitimate de-
fense, and therefore the wages and
penalty wages as set forth in the Order

of Determination are due to Claimant
Godfrey.

2. - Brenda Hamlin

Hamiin's personal calendar sup-
its her claim for wages due to her
m the Employer. Again, although

Employer failed to appear at hearing,

her position regarding this claim was
‘made clear in her answer.
Employer claimed that she believed
‘Robin Johnson was paying Hamlin.

That is,

ether or not she actually believed
s is not relevant, as Employer has
e ultimate responsibility to insure that
ages are paid to employees. Anem-

ployer cannot be insulated from liability

for wages, or for penalty wages, by

delegating the task of payment to an

mployee. Hamliin's claim was sup-
parted by refiable documentation. Em-
ployer has offered no defense to the
aim, and therefore the wages and
penalty wages as set forth in the Order

of Determination are due to Claimant

Hamlin.
- Robin Johnson
hnson's claim, just as Hamlin's, was
pported by reliable documentation
d the statement of Edith Hickman,
property owner who has no finan-
| interest in this case. Employer

claimed in her answer that she had not

id Johnson because she alleged

son had stolen money and
ecks from her. The Police Depart-
nt has not substantiated these
arges. In that one check of which

forum is aware was written to IGA
yd distributor, and Johnson was al-
ved by Employer to write checks for
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supplies, the truth of the theft charge is
most suspect. Moreover, unless an
employee admits such a charge and
agrees to a set off in wages owed, any
deduction by Employer is unlawful.
Therefore, since Johnson's claim was
supported by reliable evidence and
Employer has offered no legitimate de-
fense, the wages and penalty wages in
the Order of Determination are due to
Claimant Johnson.

ORDER

NOW, THEREFORE, as author-
ized by ORS 652,332, the Commis-
sioner of the Bureau of Labor and
Industries hereby orders JUDITH WIL-
SON fo deliver to the Hearings Unit of
the Bureau of Labor and Industries,
309 State Office Building, 1400 S.W.
Fifth Avenue, Porttand, Oregon 97201,
the following:

1) A certified check payable to Bu-
reau of Labor and Industries IN
TRUST FOR SHARON L. GODFREY
in the amount of ONE THOUSAND
ONE HUNDRED NINETY NINE DOL-
LARS and NINETY-FOUR CENTS
($1,199.94), representing $194.94 in
gross eamed, unpaid, due, and pay-
able wages, less legal deductions pre-
viously taken by the Employer, and
$1,005 in penally wages, plus interest
at the rate of nine percent per year on
the sum of $194.94 from September 1,
1985, until paid and nine percent inter-
est per year on the sum of $1005 from
October 1, 1985.

2) A certified check payable to Bu-
reau of lLabor and Industries IN
TRUST FOR BRENDA HAMLIN in the
amount of FIVE HUNDRED THIRTY
NINE DOLLARS and FIFTEEN
CENTS  ($539.15)  representing
$187.55 in gross eamed, unpaid, due
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and payable wages, less legal deduc-
tions previously taken by the Em-
ployer; and $351.60 in penalty wages,
plus interest at the rate of nine percent
per year on the sum of $187.55 from
October 1, 1985, until paid and nine
percent interest per year on the sum of
$351.60 from November 1, 1985, until
paid.

3) A certified check payable to Bu-
reau of Labor and Industries IN
TRUST FOR ROBIN JOHNSON in
the amount of TWO THOUSAND
FIFTY DOLIARS and TWENTY
CENTS ($2050.20) representing $906
in gross eamed, unpaid, due, and pay-
able wages, less Jlegal deductions pre-
viously taken by the Employer; and
$1144.20 in penalty wages, plus inter-
est at the rate of nine percent per year
on the sum of $906 from Oclober 1,
1985, until paid and nine percent inter-
est per year on the sum of $1144.20
from Novemnber 1, 1985, until paid.

Booker T's Auto Detaifing and Walnut
- Park Auto Service Center (hereinafter
* the Employer), represented himself,
- George L. Jones (hereinafter the
Claimant} was present throughout the
- hearing.
: The Agency called as witnesses
Eddie Mack Simmons, co-worker of
the Claimant during some times mate-
rigl; the Claimant, and the Employer.
The Employer called himself as his
sole witness.

Having fully considered the entire
record in this matter, | Mary Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact (Procedural
and the Ments), Ultimate Findings of
Fact, Conclusions of Law, Opinion,
and Amended Order.

FINDINGS OF FACT —
PROCEDURAL

1} At a time not specified in the re-
cord, the Claimant filed with the Wage
and Hour Division of the Agency a
wage claim which alleged, in effect,
that the Employer was his former em-
ployer and that the Employer had failed
to pay wages due fo the Claimant,

2) At atime not specified in the re-
cord, the claimant assigned all wages
due him from the Employer to the
Commissioner of the agency in trust
for the Claimant.

3) On March 8, 1985, the Com-
missioner of the Agency issued an Or-
der of Determination based upon the
above-cited wage claim. The Order of
Determination found that the Employer
owed the Claimant $758.71 in regular
and overtime wages for work the
Claimant had performed while em-
ployed by the Employer, and $881,10

Case Number 09-85

Amended Final Order of the
Commissioner

Mary Wendy Roberts
1ssued October 20, 1986.

SYNOPSIS

Respondent willfully failed to pay.
Claimants wages for some regular
and all overtime hours immediately
upon termination. Meal periods are
considered work time when an em--
ployee is not completely relieved from
duty during the meal period. Employ--
ers are required to keep records of the -
actual hours worked each week by
each employee. Respondent was [i-
able for civil penally wages. ORS
652.140, 652.150, 653.045, 653.261;
OAR 839-21-017.

The above-entiled contested case.
came on regularly for hearing before:
Leslie Sorensen-Jolink, designated as
Presiding Officer by Mary Roberts,
Commissioner of the Bureau of Labor
and Industries of the State of Oregon.”
The hearing was conducted on Octo-
ber 3, 1985, in Room 311 of the State.
Office Building, 1400 SW Fifth Avenue,
Portland, Oregon. The Bureau of La-
bor and Industries {(hereinafter the
Agency) was represented by Betty:
Smith, Assistant Attomey General of
the Department of Justice of the State:
of Oregon. Booker T. Pannell, dba
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in penalty wages, plus interest on both
of those sums.

4) On or about April 12, 1985, the
Employer through a letter by his book-
keeper requested a hearing on the Or-
der of Determination.

5} On September 3, 1985, this fo-
rum transmitted to the Employer, the
Agency, and the Claimant a notice of
the time and place of the hearing of
this matter.

6} This forum sent a document en-
fited “Information Relating to Civil
Rights or Wage and Hour Contested
Case Hearings" with the Nofice of
Hearing. At the commencement of the
hearing, the Claimant stated that he
had received this document, that Ms.
Smith, counsel for the Agency, had
read it to him, and that he had no
questions about it. At the commence-
ment of the hearing, the Employer
stated that he had also received and
read this document and had no ques-
tions about it.

7) At the start of the hearing, the
Agency moved to amend the Order of
Determination to accurately reflect the
Agency's position at the time of hear-
ing. The Employer informed the Pre-
siding Officer that he did not oblect o
this motion or need more time to pre-
pare his defense in response fo the
proposed amendments. Accordingly,
the Presiding Officer granted the mo-
tion and admitted (including handwrit-
ten interlineations) the Amended Crder
of Determination.

FINDINGS OF FACT — THE MERITS
1) During alf imes material herein,
Booker T. Pannell was the sole owner

of a business called Booker T's Auto
Detailing, which the Employer has
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owned (in his own words) "quite
awhile." (This business also has been
called Walnut Park Auto Service Cen-
ter. However, during tmes material
herein, the Empioyer used that name
only for purposes of the business's
hank account. For all other purposes,
including registration with the State of
Oregon, Mr. Pannell's business was
called Booker T's Auto Detailing during
all times material herein.)

In this business, located in Port-
land, Oregon, the Employer offered
automobile detailing services to auto-
mobile dealers and individuals. Those
services included shampooing, polish-
ing, and waxing automobiles and
steam-cleaning their engines. In this
business, the Employer employed one
or more persons in the State of Cre-
gon during aif imes material herein.

2) From January 30, 1984,
through June 13, 1984, the Employer
employed the Claimant fo rack auto-
mobiles for his above-described busi-
ness. This job involved washing and
cleaning automobiles which had been
detailed and filling their tanks with
gascline. The Claimant also picked up
and delivered automobiles. When
there were no automobiles for the
Claimant to rack, pick up or deliver, the
Claimant did odd jobs such as cleaning
up the Employer's premises, picking
up supplies, or washing towels. As the
Claimant testified, he was "real busy"
in his job for the Employer.

3) The Employer hired the Claim-
ant himself,

4) According to the Claimant, the
Employer told him at hiring that he
would pay the Claimant "$4.00 an
hour" The Claimant further testified
that the Employer never told the

Claimant, during his employment, that

he would pay the Claimant any fe
than $4.00 per hour.

5) The Employer testified that h

did not give the Claimant a specific rate

& minimum wage was, and that she
had fold him $3.35 per hour.

6) The Employer did not discover
until hearing that in fact the minimum

of pay when he hired him; that he toid-
the Claimant he would be paid the
“minimum wage” (The amount of
which the Employer had to ascertain

from his bookkeeper, Doris Duncan).
The Employer testified that he did not

tell the Claimant at the time what he:

thought the minimum wage rate was,
because he did not know. (In his Sep-
tember 26, 1985, deposition, the Em-
ployer seemed to state that he told the
Claimant at hiring that he thought it
was $3.65 per hour) The Employer
testified that afier he found out from
Ms. Duncan what the minimum wage
rate was, he told the Claimant what it
was, using the figure Ms. Duncan had
given him, and representing to the
Claimant that was what the Claimant
would be paid per hour of work. At
hearing, the Employer did not remem-
ber what figure he gave the Claimant,
but guessed it was $3.35 per hour,
since that is the rate at which Ms. Dun-
can calculated the Claimants pay.
The Employer testified that as far as he
knows, that (minimum wage figure) is
what the Claimant was paid throughout
his employment.

According to a letter from Ms. Dun-

can to the Agency dated Aprit 5, 1985,
which the Employer testified corectly

represents his position herein, the

Claimant "was hired at the minimum
wage of $3.35 per hour."

In her deposition, Ms. Duncan
stated that she remembered that the

Employer had calted her in connection -
with the Claimant and asked her what

‘wage rate applicable to the Claimant's
mployment was $3.10 per hour. (See
‘Conclusion of Law 4 below.)

7) During the Claimant's employ-
ment, he was the Employer's only em-
‘loyee paid on an hourly basis; all his
ther employees worked on a piece
work basis, by the car. Accordingly,
e forum finds that during the Claim-
nt's employment, the Employer was
not accustomed to paying employees
by the hour.

8) In the Employer's employ, the
Claimant worked each Monday
through Friday. He did not miss one
day of work while in the Employers
employ, and he did not ever work on a
Saturday or Sunday.

9) The Claimant testified that he

. befieved that the Employer told him,

when he hired him, to come in at 8
a.m. the first day of work. The Claim-
ant also testified that he assumed his
hours would be the same as those of
his co-workers, from 8 am. to 5 pm.

- {Later, the Claimant testified that afl the

Employer's other employees, working
on a piece work bases, "worked as
long as they wanted.") The Claimant
testified that throughout his employ-
ment for the Employer, the Claimant
usually worked atleastfrom8am.to 5
p.m, but although these were his
"regular, working, paying” hours, he
sometimes worked longer.

The Employer testified that the
Claimant's work hours were "from 8 to
5" the hours the Employer's business
was open. He also testified that he
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paid the Claimant for eight hours of
work each workday, even thought the
Claimant sometimes did not work the
“"full eight” hours, for personal reasons.
According to an exhibit, the Employer
states that his employees never work
overtime, but that there were times the
Claimant "hung around just shooting
the breeze: which did not constitute
work hours.” In sum, the Employer
testified, in effect, that to this knowl
edge, he paid the Claimant for eighty
hours of work every two weeks during
his employment; that there were no
days the Claimant was absent or
docked time.

10} The Claimant testified that the
Employer never told him he could take
time off every day for work breaks and
for lunch. The Claimant further testi-
fied that, because the Employer never
told him to and because he was so
busy, the Claimant could not and did
not stop working and take off any time
to eat lunch. The Claimant asserted
that if he got hungry, he ate while he
was working. He also testified that
other employees at the shop worked
while he was working during the "lunch
hour.”

The Claimant testified, and this fo-
rum finds, that he never complained to
the Employer about not geting any
time off to eat funch, because he
feared that the Employer might dis-
charge him. Because the Claimant
had not had a regular job for three
years before starting work for the Em-
ployer, it was very important to the
Claimant to keep his job with the
Employer.

The Clairmant testified that the Em-
ployer came to the Claimant's place of
work every working day, ‘bul




232

sometimes not unti! 2 or 3 pm. The
Employer could see the claimant at
work when the Employer was on the
premises, even though the Employer
(and all his other employees) worked
inside while the Claimant worked out-
side. The Claimant testified that the
Employer never told him to stop work-
ing and take a lunch break.

11) Eddie Mack Simmons worked
for the Employer as an auto buffer
from about March 24, 1984, to about
May 18, 1984. Mr. Simmons testified,
and this forum finds, that although he
usually worked inside while the Claim-
ant worked outside, Mr. Simmons
could see the Claimant working
throughout the day. Mr. Simmons fur-
ther testified that he never saw the
Claimant stop work for an hour or a
half hour to eat his lunch; that he saw
the Claimant eating when he could,
and that he saw the Claimant eating
while the Claimant was working.

12) The Employer testified that
when he hired the Claimant, he told the
Claimant his daily starting and quitting
time, and the Claimant asked the Em-
ployer when he could eat lunch, The
Employer testified that he told the
Claimant that he had a half hour for
lunch, but that he did not give the
Claimant a specific time to take his
lunch; i.e., that the Claimant could take
a half hour every day for lunch at a
time convenient for the Claimant {given
the difficulty of stopping for lunch in the
middle of certain tasks the Claimant
would perform, such as delivering
cars).

When asked if the Claimant actu-
ally took a half hour for lunch, the Em-
ployer testified that the Claimant had
“his freedom to" do so, and he stopped
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to take his lunch whenever he felt lik
it. The Employer further testified tha
the Claimants time for taking iunch
varied, and the Employer did not go t
him and tell him fo stop and go t
lunch. The Empiloyer testified that h
"would see the Claimant taking hi

"Are there any other people

who worked there who would

be able to be witnesses that Mr.

Jones took lunch every day or

almost everyday at 12 o'clock?"
Employer.

" ***I'm sure there is, but fo tell

lunch at different times during the day."
The Employer denied ever conveying
to the Claimant that he could not, -
should not, or better not take a lunch
break. '
In the Employer's deposition, the -
Agency asked the following questions
and the Employer gave the following *
responses:
Agency.
"When was lunch time for him -
(the Claimant)? What did you
tell him?"
Employer.
"At12 tit 12:30."
{Note of the forum: the Em-
ployer indicated at hearing that
he had discovered further infor-
mation about that point after his
deposition.)
Agency:
"Did Mr. Jones take Ilunch
breaks from 12 to 12:307"
Employer, in part:
“Whenever he wanted to."
Agency:
"So you tell me you saw him
between 12 and 12:30 not
working but eating lunch?"
Employer:.
"I've done that on a ot of occa- |
sions, yes, most of the time,
yes."
Agency:

you, | can't”
13) When asked if it is comrect that

‘the Claimant worked and should have

been paid for at least 8.5 hours each
day, since the Employer maintains that
he worked from 8 am. to 5 pm. and
ook off one-half hour for iunch each
day, the Employer answered affima-
tively. The Employer then agreed that,
accordingly, although he did not realize
it at the time, he owed (and owes) the
Claimant wages for an additional one-
half hour of work for each day the
Claimant worked. The Employer testi-
fied unequivocally that his compensat-
ing the Claimant for eight rather than
8.5 hours of work each day was a mis-
take; he "never even thought about the
lunch hour being part of the eight
hours;" he never sat down and calcu-
lated that there were nine hours be-
tween 8 am. and 5 p.m. and that the
Claimant only worked 8.5 of them.
The Employer stated that he was not
aware of his oversight until the Agency
brought it to his afttention during his
deposition.

14) During the Claimant's employ-
ment, the Employer kept records of the
Claimant's daily work hours. At the
end of each two week pay pericd, the
Employer reported fo Ms. Duncan
{what he thought were) the Claimant's
total work hours for the period. Ms.
Duncan then had her son put this infor-
mation in a computer, which calculated
the amount of the deductions to be
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made from the Claimant's gross pay.
Ms. Duncan then reported to the Em-
ployer by telephone what the Claim-
ant's gross and net wages were for the
period. The Employer subsequently
paid the Claimant, and his other em-
ployees, the net amount due each, by
check every other Friday, the last day
of each pay period. Copies of all the
Claimants paychecks from the Em-
ployer are in the record.

The Employer testified that within
three workdays after each payday, he
got from Ms. Duncan and gave to his
employees stubs for their last pay-
checks which itemized the deductions
made from those paychecks and
which had been generated by Ms.
Duncan's computer.

The Claimant testified that he does
not recall ever gelting any papers or
information, when he got his pay-
checks, which showed his hourly rate
of pay, number of hours worked or tax
deductions. The forum does not con-
sider this contrary to the Employer's
testimony cited in the previous para-
graph, because the Employer did not
testify that he gave this information to
the Claimant when he gave him his
paycheck. Mr. Simmons festified that
the Employer never gave him any in-
formation showing tax deductions,
hours worked during the pay pericd, or
his hourly rate. However, the forum
gives little weight to this testimony, as
Mr. Simmons was not paid on an
hourly basis.

15) During the Claimants employ-
ment, the Employer paid him total
gross wages of $2617.40, on the basis
of $3.35 per hour for eight hours per
work day. (On his May 2, May 18, and
June 1, 1984, paychecks, as a result of
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an error by (apparently) the Employer's
bookkeeper, the Claimant was under-
paid by $3.00 ($9.00 totally) in gross
wages.)

16} The Claimant testified, and this
forum finds, that he cannot read and
write well, and that he has a friend do,
because he cannot, all his reading,
writing, and mathematical calculations.
The Claimant testified that he had
never worked for $4.00 per hour be-
fore his employment by the Employer.
He testified, and this forum finds, that
he did not realize how much money he
was supposed to be eaming until, at
some point after his employment with
the Empioyer ended, the Claimant told
a fiend how many hours he had
worked per day, and the friend calcu-
lated his total time per pay period as
ninety hours and informed him he was
not getting paid for that amount of time.

17} The Employer testified, and this
forum finds, that none of the reasons
he failed to pay the Claimant whatever
amount the forum detenmines he owes
the Claimant was an inability to pay.

18) The Employer's demeanor at
hearing was very credible; articulate
{without being glib), convincing and
gentle. He demonstrated at hearing
that he accepts responsibility which he
feels is his, even when, in this pro-
ceeding, doing that meant making an
admission against interest. The Em-
ployer testified that he has a good
reputation in his community. He stated
that he has never missed a payrol! or
had anyone say he cheated him or her
before this, never "had the police in” or
any investigation of his business, and
has always paid his taxes. The Em-
ployer stated that he has worked very
hard at being a good cilizen. The
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‘he took that break, and because the
aimant had so much work to do, the
Claimant did not take lunch breaks.
‘Consequently, the Claimant worked
nine hours per day during his employ-
ment by the Employer.
" 4) The Employer paid the Claim-
ant total gross wages of $2617.40
‘(based upon eight hours per day for 98
days at $3.35 per hour) for the serv-
ces the Claimant rendered the Em-
ployer between January 30 and June
13, 1984.

5) The Employer discharged the
Claimant as of the conclusion of his
work on June 13, 1984.

6) The Employer knew that the
Claimant worked from 8 a.m. to 5 pm.
on his workdays. The Employer as-
+ sumed that the Claimant took one-half

© hour for lunch. Nevertheless, the Em-

* ployer paid the Claimant for just eight
" hours of work each day. At best, the
Employer's failure to pay the Claimant
for at least 8% hours of work each day
was due to the Employer's failure to
heed the obvious arithmetic facts that
there are nine hours between 8 am.
and 5 p.m., and nine hours minus one-
half hour equals 8% hours.

7) The Claimant did not know that
the Employer had underpaid him, be-
cause the Claimant was unable to do
the reading and make the anthmetic
computations necessary to ascertain
his gross wages, until a friend did this
for him after his termination from the
Employer's employ.

CONCILUSIONS OF LAW

1) During alt times material herein,
the Employer was an employer, and
the Claimant was his employee, sub-

forum finds the testimony recited in this’:
paragraph above to be fact, as it is un-:
controverted and credible.

19) At hearing, the Claimant im-:
pressed the Presiding Officer as credi-
ble; he seemed straightforward and
guileless. '

20) The verbal interaction between
the Claimant and the Employer at the
hearing clearly demonstrated, and this
forum finds, that it is very difficult for the
Claimant and the Employer to commt-
nicate effectively with, i.e., to listen to
and understand, each other.

ULTIMATE FINDINGS OF FACT

1) During all times material herein,
the Employer was a person who in the
State of Oregon directly engaged the
personal services of one or more em-
ployees in the aperation of his busi-
ness, an automobile detailing service.

2) From January 30, 1984,
through June 13, 1984, the Claimant
was an individual who (other than as a
co-partner of the Employer or as an in-
dependent contractor) rendered per-
sonal services as an automaobile
racker, wholly in the State of Oregon,
to the Employer in his below-described
business. The Employer agreed to pay
the Claimant at the fixed rate of $3.35
for each hour the Claimant spentinthe
performance of these services. : |

3) The Claimant worked for the
Employer each Monday through Fri-
day from January 30 through June 13,
1984, for a fotal of 98 days (or 19
weeks and three days). His work
hours were from 8 am. to 5 pm. Be-
cause the Employer failed to make
clear to the Claimant that he was enti- =
tied to take a one-half hour break for
lunch and that he would be paid as if
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ject to the provisions of ORS 652.110
to 652,200 and 652.310 to 652.405.

2) The Commissioner of the Bu-
reau of Labor and Industries has juns-
diction over the subject matter and of
the Employer herein,

3) Before the commencement of
the contested case hearing, this forum
complied with ORS 183.413 by inform-
ing the Employer and the Claimant of
the matters descibed in ORS
183.413(2)(a) through (i).

4) The Agency has slipulated, and
this forum has concluded, that the
minimum wage rate applicable to the
Claimant's employment by the Em-
ployer was $3.10 per hour. (The fed-
eral minimum wage rate of $3.35 per
hour set forth in the Fair Labor Stan-
dards Act was not applicable to that
employment.)

5) Having agreed to pay the
Claimant $3.35 per hour for his work
from January 30 through June 13,
1984, the Employer was and is legally
obligated to pay the Claimant at that
rate.

6) During the 19 full weeks the
Claimant worked for the Employer, he
worked 45 hours per week. OAR
839-21-017 required the Employer to
pay the Claimant at an overtime rate
equal to at least one and one-half
times his regular rate of pay, or $5.03
per haur, for the five hours he worked
in excess of 40 hours during each of
those 19 weeks.

7) Accordingly, during his employ-
ment by the Employer, the Claimant
worked eight hours per day for 98 days
at the regular, shraight time rate of
$3.35 per hour, eaming total regular,
straight time wages of $2626.40, plus
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a total of 95 hours at the overtime rate
of $5.03 per hour, earning total over-
time wages of $477.85. In sum, the
Claimant eamed total gross wages of
$3104.25 while working for the Em-
ployer. As the Employer paid the
Claimant a total of only $2617.40 in
wages, $486.85 of the wages the
Claimant had eamed were unpaid
when the Employer terminated the
Claimant's employment effective at the
end of the Claimant's workday on June
13, 1984,

8) The abovecited $486.85 in
eamed and unpaid wages became
due and payable immediately upon the
Claimant's termination.

9) The Employer willfully failed to
pay the above-cited due and payable
wages to the Claimant. There is no
assertion or evidence that his failure by
Employer to pay wages due was the
result of financial inability to pay wages
at the time they accrued. ORS
652.150 authorizes a penalty in the
form of continuing wages for a period
not to exceed 30 days. Accordingly,
the Employer has incumed penalty
wages under ORS 652.150 for his
non-payment of the Claimant's eamed,
due, and payable wages.

10) Under the facts and circum-
stances of this record, and according
to the law applicable to this matter, the
Commissioner of the Bureau of Labor
and industries has the authority to or-
der the Employer to pay the Claimant
the above-cited eamed, unpaid, due,
and payable wages; a penally for the
willful failure to pay those wages, plus
interest on both sums.

OPINION
1. Credibility

As noted in Finding of Fact 18

above, the Employers demeanor at
hearing and his uncontroverted testi-
mony as fo his reputation in his com-
munity made a strong impression that
he was credible upon the Presiding Of-
ficer. Likewise, but in different ways,
the Claimant impressed the Presiding
Offer as a forthright witness who pre-
sented the truth as he saw it to the
forum,

On the other hand, as demon-
strated above in Findings of Fact §, 8,
and 12, the testimony of both the Em-
ployer and the Claimant was inconsis-
tent at times. In addition, the Agency
presented evidence that the Employer
had been uncooperative with the
Agency and habitually cursed the
Claimant at work, and the Empioyer
maintained in effect that the Claimant
was a hot-tempered fiar.

However, none of this camied

enough weight to effectively controvert

confrary evidence or was sufficiently
probative to significantly alter the favor-
able impressions desctibed in the pre-
vious paragraph. What did most help
this forum understand how two credi-
ble witnesses could offer contradictory
testimony as fo the seemingly simple
terms of their relationship was the vivid
demonstration, during the exchanges
between the Employer and the Claim-
ant at the hearing, of their inability to
communicate with each other, as they
stubbomnly and persistently engaged in
verbal disagreements which they did
not appear able to resolve. Accord-
ingly, this forum concludes that the dis-
pute between the Employer and the
Claimant is borme not of conscious
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dishonesty on either part, but of misun-
derstanding between the two of them,
a failure of communication most proba-
bly occasioned by the Employer's not
being accustomed to having an hourly
employee, the Claimants inabiity to
detect and comect the underpayment
of his wages during his employment
and, most importantly, the inability of
these two people to listen to each
other.

2. Factual Issues

There are two basic factual ques-
tions in this matter: what hourly wage
was the Employer legally required to
pay the Claimant, and how many
hours did the Claimant work each day.

A Hourly Rate

The Claimant maintains that the
Employer agreed to pay him $4.00 per
hour for his work. The Employer main-
tains that he agreed to pay the Claim-
ant at the minimum hourly wage rate,
and that he paid the Claimant at the

. rate of $3.35 per hour. The Employer

testified that when he hired the Claim-
ant, he told him he would pay him at
the minimum wage rate, but that he did
not tell the Claimant what that rate was
until later, when he had ascertained it
from his bookkeeper, The forum be-
ieves the Employer, because his posi-
tion is cormoborated by his bookkeeper,
who testified in deposition that the Em-
ployer called her in connection with the
Claimant and asked her what the mini-
mum wage rate was and that she told

‘the Employer $3.35 per hour. This is

in fact the rate at which the Employer

" paid the Claimant throughout his em-
-ployment. In light of this corroboration

nd the Employer's general credibility,

“this forum finds the discrepancy be-

tween the Employer's testimony at

hearing that he told the Claimant at hir-
ing that he thought the minimum wage
rate was and his deposition statement
fo the contrary indicative of nothing
more than the Employer's confusion of
that particular point. At the same time,
even though this forum has concluded,
therefore, that the Claimant's testimany
that the Employer told him he would
pay him $4.00 per hour is not accurate,
in light of the Claimant's general credi-
hility, the forum does not conclude that
the inaccuracy of his testimony on this
point is the resuit of anything other
than the Claimant's confusion on this
point.

The Employer did tell the Claimant
that the minimum wage rate was $3.35
per hour after his bookkeeper gave
him that information. This was the fed-
eral minimum wage rate, and only the
state minimum wage rate of $3.10 per
hour was applicable to the Claimants
employment. However, the Employer
did not discover this until the hearing,
and he did pay the Claimant at the rate
of $3.35 per hour. Therefore, this fo-
rum concludes that even though the
Employer was misinformed as to what
was the applicable minimum wage
rate, he did agree to pay the Claimant
$3.35 per hour. Having told the claim-
ant, in effect, that the applicable rate of
pay was $3.35 per hour, and having
paid him at this rate, the Employer
agreed and is legally obliged to pay
him at this rate. The Employer cannot
now successfully assert that he should
be allowed to comect his bookkeeper's
mistake and, for purposes of this pro-
ceeding, owe the Claimant only $3.10
per hour for his worlk.
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B. Number of Daily Hours of Work

The Claimant testified that because
the Employer never told him he could
take time off for lunch and because he
had a busy work load, the Claimant
never stopped and took time off to eat
lunch while he worked for the
Employer.

The Claimant maintained that he
merely ate what he could while work-
ing. The Employer, on the other hand,
testified that he told the Claimant when
he hired him that he had one-half hour
for lunch (at no specified time of day),
that the Claimant did stop to eat when-
ever he wished, and that the Employer
saw the Claimant taking his lunch at
different times of day.. The forum be-
lieves that the testimony of the Claim-
ant is more accurate than that of the
Employer on this point. First, the Em-
ployer contradicted his above-cited
testimony at deposition, where he
stated that he saw the Claimant eating
lunch and not working between 12:00
noon and 12:30 most of the time. Sec-
ond, the Claimant's testimony was cor-
roborated by Eddie Mack Simmons,
who worked for the Employer during
part of Claimants employment. Mr.
Simmons testified that the Claimant did
not take a regular lunch break, that he
never saw the Claimant stop working
for an hour or half-hour break, and that
the Claimant ate when he could, in-
cluding while working. Third, the forum

_does not believe the Employer paid
much attention to how much time the
Claimant took for junch, much less
whether he took it. After all, the Claim-
ant was his only hourly employee;
since his other employees were paid
on a piece work (i.e., volume rather
than time) basis, it may well be that the
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Employer was not accustomed to
thinking in terms of how much time his
employees took for lunch (and he was
accustomed to his employees not nec-
essarily taking the full break provided
to them). Since the Claimant obviously
did not take more time than allowed for
funch, the Empiloyer’s attention was not
drawn to the Claimant's lunch breaks.
The Employer evidenced his failure to
think about the existence or length of
the claimant's actual lunch breaks, and
his assumption that the Claimant was
taking lunch breaks, by his paying the
Claimant as if he took a one hour
break for lunch, when (even) the Em-
ployer maintains he took just one-half
hour. Thus, even by Employer's own
testimony, he believed Claimant took
only one-half hour for lunch. There-
fore, Claimant worked, according to

Employer's apparent assumption, at :

least 8% hours each day. This forum

concludes that the Employer failed o -

make clear to the Claimant that he was

entitled to a one-half hour break for -
lunch, that he would be paid as if he

took that break, and that consequently
the Claimant did not take a lunch

break, i.e., did not stop working to eat
lunch. Accordingly, the Claimant :

worked the entire nine hours between
his 8 a.m. starfing time and 5 p.m. quit-
ting time.

The evidence establishes that Em-
ployer failed to make it clear to Claim-

ant that he was to take a lunch break.
The evidence also establishes that the
Employer allowed Claimant to work
from 8 am. fo 5 p.m. Employer is pre-
sumed to know that there are nine
hours between 8 am. and 5 pm

While Employer assumed that Claim-
ant took one-half hour for lunch, even if
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this were a fact, Claimant would have
still worked 8%z hours out of the nine
hours between his 8 am. to 5 p.m.
workday. Employers failure to pay
Claimant for at least 8% hours per day
was, therefore, willful as that term is
used in ORS 652.150.

Even if this failure to pay was the
result of an oversight, Employer would
still be subject to the penalty set forth in
ORS 652.150, since an oversight of
such an obvious fact does not negate
a conclusion of willfulness.

In fact, the Claimant worked nine
hours per day for the Employer, at a
rate of $3.35 per hour, for an average
daily rate of pay of $30.15. Pursuant to
ORS 652,150, the Cormmissiorier may
assess a penalty for an employer's will-
ful failure to pay wages, by continuing
a claimant's average daily rate of pay
for 30 days. Accordingly, the forum
has imposed a penalty totally $904.50
upon the Employer herein, for his
above-described willful failure to pay
- the Claimant wages the Claimant had
eamed.

3. Penalty Wages Under ORS
< 662,150

The evidence establishes that Em-
- ployer told Claimant his hours of work
- were 8:00 am. to 500 pm. The evi-
- dence also establishes that Employer
did not make it clear that Claimant was
= to take a lunch break. At the hearing,
Employer maintained that Claimant
ook one-haif hour for kunch. Even if
this were a fact, Claimant would have
worked 8% hours out of the Em-
yer's scheduled nine hour work day.
The evidence also indicates that the
Employer could observe the Claimant
rking during times that would have
been, according to the Employer's own
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testimony, the lunch period. Therefore,
the Employer intended that Claimant
work in excess of eight hours, and Em-
ployer failed to pay Claimant wages
due for that time worked. As a resuit,
the Employer's fadure to pay the Claim-
ant for all howrs worked constitutes a
willfd  failure to pay under ORS
652.150. The Claimant worked an av-
erage work day of nine hours at a rate
of $3.35 per hour. Pursuant to ORS
652.150, the Commissioner may as-
sess a penalty in the form of wages not
to exceed 30 days. Based upon the
facts of this case, a penalty in the
amount of $90450 has been
assessed.

AMENDED ORDER

NOW, THEREFORE, as author-
ized by ORS 652,332, the Commis-
sioner of the Bureau of Labor and
industries hereby orders Booker T.
Pannell, doing business as Booker T's
Auto Detailing and Walnut Park Auto
Service Center, to deliver to the Hear-
ings Unit of the Bureau of Labor and
Industries, Room 309, 1400 SW. Fifth
Avenue, Portland, Oregon 97201, a
certified check payable to the Bureau
of Labor and Industries in the amount
of ONE THOUSAND THREE HUN-
DRED NINETY ONE DOLLARS and
THIRTY-FIVE CENTS ($1391.35)
which represents $486.85 in wages
and $904.50 in penalty wages, plus in-
terest at the rate of nine per cent per
year for the period from July 1, 1984,
until paid.
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SYNOPSIS

Respondent willfully failed to pay
Claimant minimum wages due
immediately upon termination. Igno-
rance of the minimum wage law was
no defense. Any agreement between
an employer and an employee, where
the employer is subject to Oregon's
minimum wage law, to compensate
the employee at less than the mini-
mum wage rate is unlawfil.  The
Agency had the burden of proving that
claimant performed work for which she
was not properly compensated. The
Cammissioner allowed an offset for
goods and services Claimant acknowl-
edged receiving from Respondent
Respondent proved she was finan-
cially unable to pay claimants wages
at the time those wages accrued, and
thus was not liable for civil penalty
wages. ORS 652.140, 652180,
652 .610(4), 653.025.

The above-entitled case came on
regularly for hearing before Susan T.
Venerable, designated as Hearings
Referee by Mary Roberts, Commis-
sioner of the Bureau of Labor and In-
dustries of the State of Oregon. The
hearing was conducted on September
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2) At the same time that Claimant
- the wage claim, Claimant as-
ighed all wages due from Employer to
Commissioner of the Bureau of La-
.and Industries, in trust for that
laimant.

3) On April 1, 1986, through the
ultnomah County Sheriffs Office, the
gency served an Order of Determina-
upon Employer. The Order of De-
rmination was based on Claimant's
‘wage claim and investigation by the
‘Agency. The Order of Determination
required Employer to pay $411.84 in
wages, plus interest thereon, and
:$598.80 as penalty wages, plus inter-
< est thereon, or to reguest an adminis-
trative hearing and submit an answer
fo the charges within twenty days.

 4) On April 18, 1986, the Agency
received a request for hearing from
“mployer and an answer. In that an-
‘swer, Employer stated that Claimant
had not been hired, that there was an
igreement to trade service, such as
ir cuts and products, for the services
Claimant around the salon; that
laimant did not work the number of
ours she has claimed; and, that Em-
joyer had given Claimant $147.11
- worth of goods and services.

19, 1986, in Room 402 of the City Hail,"
City of Portland, 1220 S.W. Fifth Ave
nue, Portland, Oregon. The Hearings:
Referee called as witnesses for the
Bureau of Labor and Industries (here-:
inafter Agency) the following: Douglas:
McKean, Program Coordinator for:
Wage and Hour Division (hereinafter
WHD) of the Agency, Margaret Trot-
man, Investigator for the WHD of the:
Agency; Katryna L. Wil (hereinafier
Claimant), Carol Wilt, Claimants’
mother; and Steve Walker, a self-
employed hair dresser who had previ-
ously worked in the Special Touch Sa-
lon with Employer.

Employer Sheila R. Wood, dba:
Special Touch Salon, was present,
testified, and was given an opportunity
to question witnesses for the Agency.
Employer called as witnesses the fol-
lowing: Theresa Puckett Shannon
Lee, Puckett's sister, Stephanie Mann;
and Sandra Asbury, Employer's sister,

Having fully considered the entire
record in this matter, |, Mary Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact (Procedural
and on the Merits), Ulimate Findings
of Fact, Conclusions of Law, Opinion,

and Amended Order. 5) in Employer's answer dated
FINDINGS OF FACT - April 18, 1985, Employer made the fol-
PROCEDURAL owing statement

"Trina and her mother new (sic} |
could not afford to hire Trina as an
employee. | was open and
honest.”

mployer was not at that time or at the
ring represented by counsel, as
he stated in that letter:

“No | do not have counsel be-
cause | cannot afford one "

1) On August 5, 1985, Claimant
filed a wage claim with the WHD of the
Agency claiming that she had been
employed by Employer and that Em-
ployer had failed to pay her $411.84 in
wages due her for 154.5 hours of work
performed between June 18, 1985,
and July 31, 1985. i
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It is evident from the abave cited
statement and other documents sub-
mitted by Employer, that Employer had
frouble with her grammar and her
grasp of the issues in this case. Fur-
thermore, Employer offered her finan-
cial records to the Agency during the
investigation.

Under these circumstances, the
above cited staternent is more than
sufficent to comply with OAR
839-01-010(2) requiring that all de-
fenses be raised in the answer. The
statement made clear that Employer's
financial circumstances were an issue
in this case, and therefore, Employer
was allowed to raise her inability to pay
wages at the time those wages ac-
crued as a defense to the assessment
of penalty wages.

This forum further notes that in a
letter to Margaret Trotman, received by -
the Agency on Seplember 13, 1985,
Employer stated that Claimant was ad-
vised that she "could not afford to hire
anyone at that time,” and repeated that
she, Employer, was "not in a financial
position to hire a receptionist.” On De-
cember 12, 1985, during a telephone
conwersation with Trotman, Employer
stated she was “starving” The
Agency therefore, had clear notice that
Employer was making her financial cir-
cumstances an issue in the case, and
also, the meaning of her statement in
the answer.

6) On August 15, 1986, the forum
sent a Notice of Hearing to Employer
advising of the time and place for the
hearng. Together with this notice, the
forum sent a document entitled “Infor-
mation Relating to Civil Rights or Wage
and Hour Contested Case Hearings"
containing the information required by
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ORS 183.413(2). At the commence-
ment of the hearing, Employer indi-
cated that she had read that document
and had no questions.

7) At the commencement of the
hearing, the Hearings Referee ex-
plained the issues invoived herein and
the matters to be proved or disproved.

8) The Order of Detenmination was
issued to "Sheila R. Wood and Eliza-
beth A. Austin, partners dba Special
Touch Salon." At the hearing, the
Agency indicated that it was withdraw-
ing the cause against Elizabeth Austin
as she had provided sufficient docu-
mentation to establish she was not a
partner during the wage claim period.
The forum amended the Order of De-
termination to delete the name of Eliza-
beth A Austin,

9) No exceptions or other docu-
ments were filed by either the Em-
ployer or the Agency in this matter.

FINDINGS OF FACT — THE MERITS

1) During ali times material herein
Employer operated a beauty salon
known as the Special Touch Salon,
leased on the premises of a mall in Sa-
fem, Oregon. The business was oper-
ated by Employer as a sole proprietor-
ship. -

2) Prior to receiving any documen-
tation from the Agency, Employer had
been made aware, by individuals out-
side the Agency who had knowledge
of this matter, that Claimant had filed a
claim. Knowing this, Employer on her
own volition, contacted the Agency and
cooperated from that time through the
investigation.

3) The Special Touch Salon was
located in 2 mall. The mall opened at
10 am; however, individuals
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employed in the mall could enter the
mall prior to that time. The doors of the
mall closed at 6 p.m. everyday except
Friday, when the doors were locked at
9 p.m. \While no one could enter the
mall after these times, those stili in the
mall could exit after the doors of the
mall were locked.

4) The salon doors closed at 6 p.m.
Occasionally, operators would stay be-
yond that time to complete a lengthy
procedure like a permanent wave, but
in general, everyone left the salon by 6 -
pm

5) The atmosphere at the Special
Touch Salon was very casual, such
that customers would stay to converse
and friends would stop by, staying any-
where from 30 minutes to several
hours, to visit with Empioyer and those
who worked at the salon. Often, the
atmosphere was “too casual" those -
who worked in the salon wouid drink
beer and smoke cigarettes with the ~
customers. j

8) Elizabeth Austin, Employer's for:
mer partner, operated an ice cream. .
parlor in the same mall as the Special -
Touch Salon. There were some per-
sonal difficulties between Employer -
and Austin. During the day, Claimant
would frequent the ice cream parlor, -
and eventually, decided to work for
Austin at the ice cream parlor. Claim
ant advised Employer she was going. -
to begin working at the ice cream par:
lor on July 31, 1985. _

7) Employer's sister, Chemie, wa
living with Claimant and Claimant
mother.  Employer, Claimant, an
Claimant's mother have known eac
other for quite some time.

8) Employer had never hired any-
one as an employee prior to Claimant.
The other hairdressers who worked in
the salon were self-employed and
worked as independent contractors.
During the period that Claimant worked
at the salon, there were two such inde-
pendent contractors, Kathy Files and
Steve Walker.

9) Kathy Files generally worked
Tuesday and Thursday, and Employer
worked the remaining days. The salon
was closed on Sunday. Employer
came in on most days, however, in-
cluding Tuesday and Thursday so that
she could monitor the operation of the
salon.

10) After being terminated from his
previous employment, Steve Walker
worked in the Special Touch Salon as
an independent contractor during the
month of August. He left the salon un-
der less that than pleasant circum-
stances, and in fact, on several
occasions during his testimony, he
launched into personal remarks di-
rected at Employer regarding his work-
ing situation at the salon. Mr. Walker

worked about six to eight howrs a day

on days he worked. He kept his own
appointments and marked them off in

the appointment book maintained at
the salon.

11) Employer kept a key outside

the door to the salon in the event that
she or someone working at the salon
forgot their key. Claimant did not have
akey of her own, Generally, Employer
or Kathy Files would open up the salon

the moming.
2) Claimant was fifteen years old

during the wage claim period of June
18, 1985, to July 31, 1985.
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13) An agreement was made on
June 18, 1985, between Claimant,
Claimant's mother, and Employer that
Claimant would work for Emiployer per-
forming clean up duties around the sa-
lon. The original agreement was that
Claimant would work on Saturdays,
and if Employer had a busy upcoming
week scheduled, Claimant might work
one day during that week.

14} During this meeting of June 18,
1985, it was further agreed by Claim.-
ant, her mother, and Employer that
Claimant would work for Employer in
exchange for products and services
from the salon. There was no specific
agreement; that is, Employer did not
establish any sort of pay scale, such
as $4.00 worth of products and serv-
ices for every hour of work by Claim-
ant. Whether a certain product or
service was to be considered compen-
sation to Claimant was to be deter-
mined on an individual basis.
Generally, goods or services were
given to Claimant on an as needed ba-
sis. The agreement to work for goods
and services was made as Employer
advised Claimant and Claimant's
mother that her finances would not
permit otherwise. Employer further ad-
vised that if Claimant expected wages,
she should not consider working for
Employer. Services to Claimant in-
cluded haircuts, for Claimant and
Claimants family, that is, Employer
could give a haircut to a family mem-
ber of Claimant's and then Employer
would ask that person to give Claimant
the cash rather than to Employer.

15) Employer, as well as the other
hairdressers, cleaned their own sta-
tions at the salon, ieaving little cleaning
for Claimant fo do.
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16) Employer was aware that
Claimant had personal family prob-
lems, particularly that Claimant did not
get along well with her father. Em-
ployer wanted to help Claimant and felt
that she was acting as a sister would,
Employer described herself and felt
that, as regards her position in this
working refationship, she was litle
more than a "glorified baby sitter.”

17} Shannon Lee had a conversa-
tion with Claimant after July 31, 1985.
When Lee asked Claimant why she
was "suing Sheila" (the Employer),
Claimant advised Lee that Claimant's
mother had told her she deserved pay
for her work, However, on a previous
occasion, Claimant had told Lee that
Claimant was working for haircuts and
permanents.

18) Claimant and her mother felt it
was necessary to tell Chemie, Em-
ployers sister who was living with
them, that Claimant was being paid
money to work for Employer so that
they could justify buying Claimant new
clothes for school. Claimant and her
mother felt this was necessary since
Cheme was made to buy her own
clothes. Claimant and her mother felt
this may avoid a fight.

19) Carol Wiit, Claimant's mother,
operates a water bed store. The busi-
ness hours at the store began at 10
am. On the days that Claimant went
to the salon, her mother would drop
Claimant off at the mall on her way to
the store. Since Wilt had to be at work
at 10 a.m., and the store was across
town from the mall, she would drop
Claimant off prior to 10 am. Wil would
generally pick Claimant up from the
mall in the afternoon about 5:30 or 6

p.m. Occasionally, Employer broughf
Claimant home.

20) Claimant had no regular sched-
ule or established hours to work. Em-
ployer would have asked her to work
an entire day on Saturday, however,
Claimant never came in to do work on
any Saturday during the wage claim
period,

21) Claimant would ask whether
she should come in the next day and
the Employer would generaily respond
that it was up to her whether she
wanted fo come in to the shop.

22) Soon after June 18, 1985, de-
spite the fact that the agreement was
to work on Saturdays and possibly one
weelk day, Claimant began coming into
the shop for a period each day. Claim-
ant did not stay in the shop long, leav-
ing to walk around the mall and go to
the ice cream parlor, and rarely did any
work. Claimant was free to leave the
shop at any time she so desired. After
Claimant began to come to the shop
everyday, Employer called Claiman
mother, Ms. Wilt, and advised her tha
it was not necessary for Claimant to
come in everyday as there was no
work for her.

23) Carol Wilt prepared a list 0
hours indicating the number of hol
claimed to have been worked by
Claimant. Ms. Wilt showed this list 1o
Employer on July 31, 1985. After this
time, during the Agency’s investigation
Ms. Wit submitted this list to th
Agency. Ms. Wilt could not submit th
calendar from which she stated s
prepared this list

24) Employer wrote Claimant!
name in her appointment book o
June 18, 1985, to remind herself tha

Claimant was coming in to talk to her
about working there. Claimant did not
work that day. Employer wrote Claim-
ts name in for June 19, 1985.
aimant was in for a few hours that
day. Employer wrote Claimants name
n for June 20, 1985. Claimant was
there only while Claimant's mother got
r hair cut. The appointment book re-
flects that appointment. Employer also
wrote Claimant's name in for June 21,
1985. Claimant was in the salon part

of that day. Employer did not write

Claimant's name in for any other dates.

25) Claimant was observed writing
her name across the top of pages in
the appointment book. At the time,
Employer did not know why Claimant
had done this.

26} Claimant worked sporadic
urs between June 19, 1985, and

july 30, 1985. On days when Claim-

t came in the salon, she was gener-
present in the shop a total of
proximately 1%z hours.

27) On several occasions, Em-
ployer asked Claimant to leave the sa-
lon, or allow Employer to drive her
ome, as there was no work to be
ne and the salon was not busy.
Claimant would refuse to do so.

-28) Sandra Asbury went to the sa-
on. three to four times each week,
spending two to three hours there
each time.  During all these visits,
vhen Claimant was in the salon, she
observed Claimant working, wiping off
counter, on only one occasion. On
ast three occasions, Ms. Asbury
heard Employer state that the salon
vas not busy and that Claimant should
ill-her mother to pick her up or that
ployer would take Claimant home,
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29) On at least one occasion,
Theresa Puckelt was in the salon
when Employer asked Claimant to
leave the salkon and offered to drive
Claimant home.

30) Claimant had no regular hours
to work at the salon, she was not re-
quired to be on the premises, nor did
she need Employer's permission to
leave the salon after she had amived.

31) Claimant's tast day of work was
July 30, 1985, at which time Employer
asked her to leave. Claimant did come
into the shop on July 31, 1985, and
asked to use Employer's telephone.
She did no work on this day. Claim-
ant's setvices were terminated on July
30, 1985.

32) During hath the investigation by
the Agency and the hearing, Employer
maintained that Claimant worked
41.25 hours, Based on the credibility
findings set forth below, this forum ac-
cepts that Claimant worked 41.25
hours, and only that amount, during
the wage claim period, as a fact The
applicable minimum wage rate during
the wage claim period was $3.10 per
hour.

33) During the Agency's investiga-
tion of this matter, Claimant advised
the Agency that she received the fol-

lowing goods and services:
3haircuts @ $10  $30.00
1 fingemail kit $17.56
Ears pierced $ 7.50
1canofmousse  $ 7.50
1 dinner $455
Total $67.11

The Agency allowed these goods
and services, valued at $67.11, to be
considered compensation to Claimant.
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At the hearing, Claimant indicated that
she actually received two free haircuts
from Employer and $10.00 from Claim-
ant's mother for a haircut she received
from Employer; that is, Claimants
mother paid Claimant rather than Em-
ployer at Employer's direction.

34) Claimant also agrees that she
received a false fingemail application
valued at $35.00. The Agency did not
allow this to be considered compensa-
tion as Employer was not, as is appar-
ently required by law fo perform this
application, a licensed manicurist. At
the hearing, the Agency through Mar-
garet Trotman advised the forum that
this sum was disallowed as there had
been no agreement between Claimant
and Employer that it be considered
compensation. This forum finds as
fact {for reasons set forth below in
Finding of Fact 38) that there was an
agreement to consider this application
as compensation. However, the
Agency also stated that compensation,
to be considered as a set off, must be
“legal tender” The Summary of the
Case shows that the fingemail applica-
tion was disaflowed as it was unlawful
for Employer to have performed the
task.

35) The policy of the Agency is o
allow a set off, under ORS 652.610,
from the employee's wages where em-
ployee acknowiedges receipt of the
compensation to be set off.

36) Employer closed the salon dur-
ing the last days of August of 1985.
Prior to that time, she had to put "every
cent made into the shop" and "money
from horne went into the shop."

37) Employer's business records
establish that, based on her income
Employer lost in

and expenses,

excess of $350 in the month of Jung

and over $200 in the month of July
The business closed on August 2
1985, however, Employer had n
been taking appointments for the twg

weeks prior to that date while she got-
her affairs in order. Employer's 1985
tax retum, filed for a sole proprietor-.
ship, shows a net loss for the Special’
Touch Salon of $854. Al of these
documents were offered to the Agency

during the investigation.

38) This forum has found the testi--

maony of Claimant and her two wit.
nesses, her mother and Mr. Walker,
not credible in this matter. The testi-
mony presented by each was fraught
with inconsistencies that only became

magnified as they attempted to offer

explanations. For the reasons set forth
below, their testimony was accepted
only on points that did not bear directly
on the issues in this matter and only to
the extent that their testimony did not
conflict with witnesses whose testi-
mony was found to be credible.

a) Claimant

A) Rate of Pay,

One of the main points of contro-
versy herein, although it is not relevant
to liabilty, was whether Employer
agreed, dunng their conversation on
June 18, 1985, or thereafter, to pay
Claimant the minimum wage. Even
so, Claimant and Claimants mother,
who withessed Claimant's testimony,
could not agree on this point. Claimant
testified that Employer told her she
would be paid "minimum wage and
some trade.” Claimants mother testi-
fied, directly after Claimant, that there
had been no discussion of minimum
wage, that she had just "assumed" this
to be the case. Again, whether or not
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::Employer stated she would pay mini-

um wage, she is liable for it, how-

ever, the discrepancy on this major
i--p-oint of controversy weighs heavily
against Claimant.

B)_Appointment Book

Claimant did have access to Em-

ployer's appointment book. Claimant
originally testified that she was hired to

a receptionist, part of those duties

_'being to set appointments. Moments
later she stated she had only made

one appointment. Just after that,

_Claimant reviewed the copy of the ap-

pointment book submitted by Em-
ployer and pointed out several

. appointments she had made. Claimant

next testified that no one except Claim-
ant wrote in the appointiment book.

" Claimant's witness, Steve Walker, tes-
. tified that he wrote in the appointment

book. With this kind of inconsistent
testimony, the forum must conclude
that Claimant did not, nor was it part of
her duties, to set appointments, and
can give litle weight to her testimony
regarding her reasons for writing in the
appointment book.

At the forum's request, Claimant re-
viewed each page of the appointment
book. Claimant advised the forum that
she had written her name in for 28
days and claims to have worked five
other days where either Employer
wrote her name or there is no entry, for
a total of 33, yet she stated on her
wage claim form that she worked only
24 days during the wage claim period.
Likewise, the list prepared by Ms. Wilt
shows Claimant claimed 24 days of
work, Claimant's testimony again con-
ficts with her own previous statements
as well as that of her mather. Claim-
ants testimony that she wrote her

SHEILA WOOD 247

name in for 28 days would, however,
be consistent with Employers testi-
mony, supported by the testimony of
Sandra Asbury, that Claimant deliber-
ately wrote her name at the top of
pages on her last day in Employers
salon. This forum finds that, since
Claimant has heen found less than
credible on other points, and since the
forum has found the testimony of Em-
ployer and her wilnesses to be credi-
ble, Claimant did in fact delberately
write her name in on these days and
that it is indicative of nothing more; that
is, the fact that Claimanfs name ap-
pears in the appointment book on
those days does not establish she
worked on those days.

C) Hours Worked

Claimant testified that she would
ask Employer whether she should
come in the next day and Employer
would state that it was up to Claimant
to decide. This is hardly consistent
with Claimant's testimony that she was
responsible for opening the shop each
moming, or her contention that she
needed Employer's permission to
leave the premises. Therefore, Em-
ployer's testimony that Claimant had
no regular hours and was free to come
and go as she pleased was accepted
as a fact, and supported by Claimants
own statements, over Claimant's testi-
many to the contrary.

Claimant, in testifying that she
worked entire days, initially stated that
she was not allowed lunch breaks.
Morments later she testified that she did
in fact take one hour lunch break every
day that she worked. \When asked
whether the list, prepared by Claim-
ants mother representing the number
of hours Claimant claims to have
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worked, included linch periods, Claim-
ant did not know.

Claimant also testified that she
worked until 8 pm. on most of the
days that she worked. This seems
highly unfikely since the shop, as well
as the mall, closed at 6 p.m. Moreo-
ver, she later testified that she couid
not say how often she worked beyond
6 p.m. This testimony conflicts with
that of Claimants wilness, Steve
Walker, who testified that everyone
generally left by 6 p.m. It also conflicts
with the ftestmony of Claimants
mother, who stated she picked Claim-
ant up from the mall around 5:30 or 6
pm. Claimants testimony cannot,
therefore, be accepted to establish that
she worked until 8 p.m. each day, or
even that she was in the salon for any
reason untit 8 p.m. Moreover, this tes-
timony again weighs heavily against
Claimant.

This forum would further note that
Claimant had something of an argu-
mentative attitude, While this does not
directly reflect on her credibility, it lends
great weight to Employer's testimony
that Claimant would come to the salon
even when asked not to do so, would
stay when reguested to leave the sa-
lon, and would take deliberate action
such as summarily wriling her name
across pages of the appointment book.

b} Carol Wikt

Unlike Claimant, who couid not re-
calt whether the list of hours included a
one hour period for iunch, Ms. Wilt
could so recall. It is rather difficult to
understand how Ms. Wit could have
such knowledge when Claimant, who
allegedly reported her hours to Ms.
Wilt, did not know. Ms. Wilt bases this
deduction on her knowledge of when

she would drop Claimant off and whe

she would pick her up; however, Ms.-
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“could not establish the facts. This

weighs heavily against his ability to re-

Wit did not always transport Claimant,

and furthermore, she was not at the

salon -- or the mall — during most days.’

It seems odd that Claimant, or her
mother who kept this record of hou
never asked Employer for wages in the
six week period of these alleged serv-
ices. As stated above, Claimant and
her mother disagree as to whether
Employer mentioned wages. Their fail-
ure to ask for these wages until July
31, 1985, would be consistent with
Employer's testimony that none wera

promised. That faillure to ask for

wages would alsc be consistent with

and gives support to the testimony of

Employer and her witnesses that the
talk of wages was to keep peace in the

Wit household, where Employer's sis-

ter was hving.

The discrepancy regarding when
Claimant left the salon at night weighs
heavily against this witness as well as
Claimant.

c) Steven Walker

Mr. Walker could not recall, after re-

viewing two calendars, when he was
fired from his last job and when he be-

gan working at Employer's salon, yet -

he asks this forum to believe that he
was aware of and remembers, what
Claimant did everyday that he was at
work. Specifically, Mr. Walker stated

he was fired from his previous job -

around June 25, 1985, and began
working at the salon around July 2,
1985. He also testified he took 30
days off between these two jobs. He
reviewed a calendar supplied by the
Agency and stated he needed "a real
calendar” to determine the situation.
When offered another calendar, he still

“member the details of this period as re-
‘gards Claimant as well as his

redibility.
Mr. Walker testified that he sched-

‘Uled and marked off his own appoint-

ments. This is inconsistent with
Claimants testimony that only she
wrote in the appointment book. it is,

" however, consistent with Employer's

festimony that the hairdressers set
their own appointments in the book.

According to Mr. Walker, Claimant
was constantly busy, bringing lunch

“and refreshments to customers, run-

ning ermands, and cleaning up. It
seems odd and completely unlikely

‘that a struggling business with such a

scant appointment list would require
such constant work, It should be noted
that Claimant did not testify that she
brought lunch to customers. Moreo-
ver, the appointment book, as scant as
it is, has, according to Mr. Walker,
been "doctored.” He did not feel that
Employer or Kathy Files were as busy
as is indicated in this appointment
book. Thus, if the forum accepted that
testimony, it would have to conclude
that the salon was even less busy than
it appears. This forum concludes that
there is no support for the testimony of
Mr. Walker, and that this combined
with the conflicts in his testimony and
that of Claimant, renders his testimony
regarding Claimant's difigent work ef-
forts not credible.

Finally, during his testimony, Mr.
Walker complained about his own
working conditions with Employer, spe-
cifically, certain fees he had to pay and
other matters regarding his work at the
salon. The fact that Mr. Walker left

SHEILA WOOD ©@9

Employer's premises under less than
pleasant circumstances, combined
with the fact that he made several
pointed personal remarks at Employer
during his testimony, leads this forum
to conclude that his presence at the
hearing was motivated by something
more than an altruistic quest for the
truth.

d) Employer

The forum was impressed by Em-
ployer's apparent sincerity. It was
most evident, as she listened to Mr.
McKean's very articulate statement of
the operation of the minimum wage
law, that she was truly surprised and
that she had not clearly understood it
prior to that time. While this does not
refieve her of liability, it provides some
insight into her attitude. The forum
notes that even when Claimant and
her witnesses would launch unneces-
sary personal remarks at Employer,
she rarely responded, and if she did,
certainly not in the same manner. Em-
ployer described herself as a person
who was not good with words, but
good with her hands and that she had
offered her services to help others.
This forum has found her {o be sincere
in that regard; that is, sincere in her ef-
fort to offer her knowledge to others,
rather than, as Claimant would have
this forum believe, a person who at-
tempted to work people for litle or no
pay.

As stated, both Claimant and Em-
ployer agree that Claimant would ask
whether Employer wanted her to come
in to the shop the next day and Em-
ployer wouid generally respond that it
was up o Claimant. It seems unlikely
that an Ermployer in such a serious #i-
nancial predicament would leave # in
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an employee's discretion to determine
when and how much the employee
would work. This is likewise consistent
with Employer's testimony that Claim-
ant had no regular hours and was not
required to stay on the premises at any
time.

Claimant testified that in her original
discussion with Employer regarnding
her working at the salon, at which time
her mother was present, Employer
stated she would pay Claimant the
"minimum wage." Claimant's mother,
who was present in the room during
this testimony, testified that Employer
never mentioned the "minimum wage,"
that she just "assumed” it would be
paid. This is the major point of dispute
with Employer in this case, and Claim-
ant and her mother could not even
agree. Their dispute gives great
weight to Employer's credibility on this
point, and in tum, this lends support to
Employer's credihility on other issues.
Also, Employer stated that the original
agreement was that Claimant was to
work on Saturdays, and if Employer
was to be busy, one day during the
week, Ms. Wit confirmed this agree-
ment. Again, Ms. Will's testimony ac-
tually supports that of Employer on this
point.

While Claimant and her witnesses
were not able fo corroborate the testi-
mony of each other, their testimony of-
ten corroborates the testimony of
Employer. Therefore, for these rea-
sons, considered together with the
overall demeanor of the witness, the
testimony of Employer was accepted
as establishing facts in this matter.

e) Employer’s Witnesses

The wilnesses were Sandra As-
bury, Theresa Puckelt, Shannon Lee,

and Stephanie Mann. Each of these:

witnesses presented testimony tha

was intemally consistent. There was.

no dispute of fact among them. Shan
non Lee, Theresa Puckett, and

Stephanie Mann were not related to
Employer and had no personal stake -
in this matter. All were straight forward .
with their answers. The withesses of-
fered specifics when they could, but -
did not, and made no attempt at fabri- :

cation when their memories failed.

Sandra Asbury is Employer's sister.
For this reason the forum scrutinized

her testimony. In so doing, the forum

has found her statements consistent
with alt her other statements, and con- -
sistent, where a common situation was ©
discussed, with the testimony other

witnesses.
ULTIMATE FINDINGS OF FACT

1) During all times matenal herein, -
Employer was an individual doing busi- -
ness as Special Touch Salon, an es-

tablishment located in Salem, Oregon,
a business at which she hired at least
one person, Claimant herein.

2) Claimant did agree to work for.
Employer cleaning up the salon in ex-.
change for products and services of
the salon. Claimant worked sporadic
hours in the salon between June 19,
1985, and July 30, 1985. Claimants
services were terminated on July 30, -
1985, and therefore, wages owed.

Claimant were due immediately.

3) Ciaimant had no reguiar days to -
work at the salon and no set hours to
work in a day. Claimant was free to
come to the salon if she so wanted or
free not to do so. Claimant was under.
no requirements to stay at the salon .
once she amved, was free to leave at:
any time, and did not need the:

.$3.10 per hour.
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Employer's pemission to do so. Claim-
‘ant was not, therefore, waiting to work.
4) Claimant received the following
goods and services from Employer:
2 hair cuts ($10.00) each  $20.00
Cash from Claimant's
mother for haircut
1 fingemail kit
Pierced ears
1 can of mousse $7.50
1 dinner $455
Total $67.11
5) The policy of the Agency is to al-

$10.00
$17.56
$750

low a set off, under ORS 652,610, from
““the employee's wages where the em-

oyee acknowledges receipt of the
mpensation to be set off, and such
compensation is lawfui.

&) Claimant worked 41.25 hours for

Employer between June 19, 1985, and

July 30, 1985. The applicable mini-
mum wage rate during this period was
: Claimant received
$67.11 in goods and services from
Employer. Based on the Agency's pal-

of allowing a set off from wages for

mpensation an empioyee has re-

ived, Employer owes Claimant
$60.76 pursuant to the following com-
putation: 41.25 thours) x $3.10 {Mini-

- 7) Empioyer was financially unable
0 pay Claimant the wages owed at the
time those wages accrued.

8) The testimony offered by Claim-
ant, Ms. Wilt, and Steve Walker was
not found to be credible where it con-
icted with that of Employer or her wit-
nesses. Employer and her witnesses

were found to have offered credible
estimony to the forum.

CONCLUSIONS OF LAW

1) The Commissioner of the Buy-
reau of Labor and Industries has juris-
diction over the subject matter of the
case and Employer herein.

2) Before the commencement of
the hearing, the forum complied with
ORS 183.413(2) by informing Em-
ployer of the matters set forth in that
provision. Employer had no questions
and advised the forum she was ready
to proceed with the hearing. The fo-
rum also complied with ORS
183.415(7) by making a statement of
the issues and the matters to be
proved or disproved.

3) During ali tires material herein,
Employer was an Employer, and
Claimant was her employee, subject to
the provisions of QRS 652,110 to
662.200 and ORS 652.310 to 652.405.

4) ORS 653.025 required an em-
ployer, subject to that statute, to pay an
employee $3.10 an hour for hours
worked during all imes matenal herein.
Therefore, Employer herein is obli-
gated by law to pay Claimant at least
$3.10 for each hour worked. Any
agreement between an employer and
an employee, where employer is sub-
ject to the provisions of ORS 653.025,
to compensate at less than the mini-
mum wage rate is untawful. Therefore,
Employer owes Claimant $3.10 for
41.25 hours, less any lawful set off.

5) The Agency, as assignee of
Claimant's wage ciaim, has the burden
of proving that Claimant performed
waork for which Claimant was not prop-
erly compensated. Where Employer
has failed to keep proper and accurate
records, the Agency can camy the bur-
den of proof by proving that Claimant
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has in fact performed the work for the law applicable to this matter, th sfimony of Claimant and her wit- employees an improper standard
which Claimant was improperly com- Commissioner of the Bureau of Labo esses was accepted only on issues of proof, a standard that has the
pensated and by producing sufficient and Industries has the authority to o in dispute, and where it did not con- practical effect of impairing many
evidence to show the amount and ex- der the Employer to pay Claim flict with testimony of Employer or her of the benefits of the Fair Labor
tent of that work as a matter of justand  $60.76 in eamed, unpaid, due, an esses, whose testimony was found Standards Act. An employee who
reasohable inference. Andersonv. Mt payable gross wages, less any lega redible. The issue of credibility was brings suit under 16(b) of the Act
Clemens Potery Co., 328 US 680 deductions, plus interest on thos e deciding factor in this matter. for unpaid minimum wages or un-
(1946). The Agency has failed to es- wages. urs Worked paid overtime compensation, to-
tabish with credible tesfimony thal OPINION | . The testimony indicates that Claim- gether with liquidated damages,
Claimant worked the total number of This case is in the nature of a fam- ant did not want to be at home during has the burden of proving that he
hours she ctaams.sd. The Agency has ly squabble. While that fact does not the day, and that Employer allowed performed work for which he was
proved that Claimant worked 4125 "4l 'S o outside the operation Claimant to come to the salon. How- not properly compensated. The
hours. © of the law, it does shed light on how ever there is no support for Claimants ~ (omedial nature of this statute and
6) ORS 652.610(4) allows a5 @ this situation came about. - Employer ntention that she worked all day, the great public policy which it em-
lawful set off, on due legal process, described herself as a "glorified baby a5 required to work all day, or even  00dieS, however, miltate against
against the compensation due an em-  sitter” This forum finds that to be an at she was in the salon all day. To making that burden an impossible
ployee any compensation already apt description of her position in this the contrary, the evidence establishes hurdie for the employee. Due re-
made by the employer fo the em- working relationship. The evidence that Claimant came to the salon when gard must be given to the fact that
ployee that the employee admits 1o gupports the fact that Employer was she wanted, left when she wanted, and it is the employer who has the
have been due and the employee has  gware of Claimants personal problems “was free to do either. She had no duty, under 11(c) of the Act, to
received. Therefore, Employer herein  and desired to help her. The evidence regular hours, there was no require- keep proper records of wages,
is allowed a set off of $67.11 from  aiso supports the fact that this contro- ment that she stay in the salon, or that hours and other conddions and
Claimant's wages. versy appears to be linked to the fact ‘she retum to the salon if she left practices of employment and who
7) Pursuant to ORS 652.140, the that Employer's sister, Cherrie, was liv-  Claimant was not, therefore, waiting to 'j in ptr?smon :0 kgma’;:ct; pro-
gross wages eamned by Claimant while  ing with Claimant and her mother. Itis k. uce eﬂ]mos go a de 00";
working for Employer become due and  the strict fability effect of the minimum Although ORS 653.045 requires an :g::ng rfsrrr:dean I amount CL

payable immediately upon Employer's wage laws, and the legal principle thal mployer to maintain records of the dom Ee ch mpcgee:"se
discharge of Claimant. Therefore, Em-  ignorance of the law is no defense to'a ours and wages of an employee, this selves: :izn isfuth o Lemm s e:;-
ployer was obligated to pay Claimant charge, that govems this matter. rum cannot operate in a vacuum. mav be and frequgntl?{' aa: msts-
$60.76 on July 30, 1985, For all the reasons stated above he Agency has indicated that one of wor!{hy It is in this sefting that a
8) Pursuant to ORS 652.150, a this forum has found the testimony. of e controliing policies applicable to Pmpervand > In Iis seing that a
penalty may be assessed for Em- Claimant and her withesses not to be case is derived from Anderson v. erected for the employee to meet

ployer's wiflfut failure to pay wages due credible. While ORS 10.095(3) deals Clemens Polfery Co., 328 US 680 in carmying out his burden of proof
to Claimant Employer's failure to pay ~ generally with the duty of jurors, the 946). The Supreme Court stated :
is wilful under Sabin v. Willamette provision is instructive to this forum 2 rein that the employee has the "bur- When the employer has kept
Westem Corp., 276 Or 1083, 557 P2d  a fact finder. of proving that he performed work o and accurate records, the
1344 (1976) for purposes of that "That a witness false in one part o of which he was not property compen- :—;mlg Oafdee ;nay e§5|wmdlscr23rge.
stalue. However, Employer has the testimony of the witness is t sated.” In setting forth the proper stan- ﬁ's “f ;" y Sectmr;g Be produc-
avoided liabity for this penalty by be distrusted in others:" rd for the employee to meet in tr“’" D ovors recorde ut where
showing that she was financially un- It is clear that each of these i anying his bqrdep of proof, the court rafe eglrp ;yza‘s :g;:rdas 3re “;naocu-
able to pay the wages owed to Claim- . idicted the ofther, an nalyzed the situation as follows: | adeq nd the em-
ant at the time the wages accrued. ir testi vholé "But we believe that the Circuit ployee cannot offer convincing
therefore, their testimony, as a whole substitutes, a more difficult prob-

9) Under the facts and circum-  has not been found trustworthy. Th - Court of Appeals, as well as the e arises. The solufion. however
stances of the record, and according to : master, imposed upon the . ]
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is not to penalize the employee by
denying him any recovery on the
ground that he is unable to prove
the precise extent of uncompen-
sated work. Such a result would
place a premium on an employer's
failure to keep proper records in
conformity with his statutory duty; it
would aliow the employer to keep
the benefits of an employee's la-
bors without paying due compen-
sation as contemplated by the Fair
Labor Standards Act In such a
situation we hold that an employee
has camied out his burden if he
proves that he has in fact per-
formed work for which he was im-
properly compensated and if he
produces sufficient evidence to
show the amount and extent of
that work as a matter of just and
reasonabie inference. The burden
then shifts to the employer to
come forward with evidence of the
precise amount of work performed
or with evidence to negative the
reasonableness of the inference to
be drawn from the employee's evi-
dence. If the employer fails to pro-
duce such evidence, the court
may then award damages to the

accepted, and will accept, the testi-
mony of a claimant as sufficient evi-
dence to prove such work was
performed and from which to draw an
inference of the extent of that work
where that testimony is credible.

In the matter herein, however, the
forum has found the testimony of
Claimant and Claimant's two witnesses
not credible. Therefore, the Agency
has failed to prove that Claimant per-
formed gl| the work she has claimed.

Employers admissions, however,
made to the Agency during the investi-
gation of this matter can be used to
prove Claimant worked hours for which
she was not properly compensated.
That is, Employer's statement that
Claimant worked 41.25 hours, when
she was paid only $67.11 in lawiful
compensation, proves that Ciaimant
was not compensated at the minimum
wage rate. The second part of the An-
derson analysis, that is the amount
and extent of work for which Claimant
was improperly compensated is an-

swered the same way. Again, Claim-

ant and her witnesses failed to offer
credible testimony from which a rea-
sonabie inference regarding the

amount and extent of work could be .

Claimant the minimum wage for the re-
maining hours worked, a sum of
$60.76.

The Penalty

There are two statutory elements to
consider in the assessment of a pen-
alty under ORS 652.150: whether Em-
ployers conduct was willful, and,
whether Employer has avoided liability
for the penalty by showing financial in-
ability to pay the wages or compensa-
tion at the time they accrued.

The facts of this case, analyzed un-
der the decision in Sabin v. Willamette
Western Corp., 276 Or 1083, 557 P2d
1344 (1976), support a finding of wiliful
conduct. In that case, the court reaf-
fimed the definition of "wiliful® as
follows:

"In civil cases the word ‘willful,' as
ordinanly used in courts of law,
does not necessarly imply any-
thing blamable, or any malice or
wrong toward the other parly, or
perverseness or meral delin-
quency, but merely that the thing
done or omitted to be done was
done or omitted intentionally. It
amounts to nothing more than this:
That the person knows what he is
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Employer intended to pay Claimant as
she did, and her ignorance of the law is
not relevant

The second part of the statute must
now be discussed. Employer herein
has avoided liability as she has shown
her financia! inability to pay at the time
the wages or compensation accrued.
In her answer, Employer stated that
she could not afford to hire Claimant as
an employee. Prior to that time, during
the investigation, she had told Marga-
ret Trolman that she was “starving.”
and had stated in a letter to Trotman
that she, the Employer, could not af-
ford to hire anyone. During the hear-
ing, Emplayer stated that she had "put
every cent made into the shop" and
"money from home went into the
shop." Empioyer finally had fo cease
business on August 28, 1985,

Employer has the burden of prov-
ing an inability to pay wages at the time
these wages accrued. Testimony of
an employer, even where such testi-
mony is credible, would not ordinariy
be sufficient, in and of itself to const-
tute an inability to pay, and would not
therefore, serve to meet Employer's
burden of proof. In this case, however,

Employer was able to substantiate her
positon with her financial records.
Those records indicate that Employer's
expenses exceeded her income by
over $350.00 in June and $200.00 in

employee, even though the result

be only approximate.” 328 US at

686-688.

Pursuant to this analysis then, the
employee, or in this case, the Agency,
has the burden of first proving that the
employee "performed work for which

drawn. However, Employers own - F!oing, in?ends to do what he is do-
statements to the Agency that Claim- ing, and is a free agent" 276 Or at
ant worked 41.25 hours provides the: 1093.

basis for a reasonable inference. This' To have acted "willfully" does not
testimony, combined with the fact that - necessarly mean, as set forth in . of 1085, As stated, the business
Employer gave Claimant $67.11 in Sabin, to have acted with malice. \ya¢ closed in August of 1985. These
{awful compensation, establishes that - Clearly, this Employer was not mali- ;4 considered together with the fact
he was improperly compensated." Employer paid Claimant for approxi- - cious. Nevertheless, under the strict o émployer used her personal funds
The burden of proving the amount and mately 21.5 hours: $67.11 (lawful set standard established by the Oregon to support the business, are sufficient
extent of that work can be met by pro-  off) divided by $ 3.10 (minimum wage) Supreme Court, the conduct of Em- i s case and limited 'to these facts'
ducing sufficient evidence from which  equals 21.60 hours. Therefore, based. - ployer herein was willful for the rea- 4 egtablish an inability to pay at the
a just and reasonable inferenog may on Employers own statements, and sons that her conduct was knowing, yime the wages or compensation ac-
be drawn. This forum has previously by operation of law, Employer owes intentional, and voluntary; that is, < .04 Employer herein has met the
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burden of proof. Therefore, no penalty
wages are assessed  against
Employer.

AMENDED ORDER

NOW, THEREFORE, as author-
ized by ORS 652.332, the Commis-
sioner of the Bureau of Labor and
Industries hereby orders SHEILA R.
WOOD to deliver to the Hearings Unit
of the Bureau of Laber and Industries,
300 State Office Building, 1400 S.W.
Fifth Avenue, Portiand, Oregon 97201,
the following:

1) A certified check payable to the
Bureau of Labor and industries in trust
for TYRNA L. WILT in the amount of
SIXTY DOLLARS and SEVENTY-SIX
CENTS ($60.76) in gross eamed, un-
paid, due, and payable wages, less
any legal deductions, plus interest at
the rate of nine percent per year on the
sum of $60.76 from August 1, 1985,
until paid.

In the Matter of
Leonard H. Collin, Jr., dba
COUNTRY AUCTION,
Respondent.

Case Number 11-85
Final Order of the Commissioner
Mary Wendy Roberts
Issued December 9, 1986.

SYNOPSIS

Respondent willfully failed to pay
Claimant minimum wages due

immediately upon termination. Re-
spondent was required by law to make
and keep open for the Agency's in-
spection a record of the hours Claim-
ant worked each week Any
agreement between an employer sub-
ject to Oregon's minimum wage law
and an employee to compensate the
employee at less than the minimum
wage rate is unlawful. A temporary
shortage of cash does not constitute
financial inability to pay wages. Where
an employer continues to operate a
business and chooses to pay certain
debts and obligations in preference to
employee wages, there is no financial
inability to pay wages. Respondent
failed to show that he was financially
unable to pay the wages at the time
they accrued, and was liable for civil
penalty wages. ORS 652140,
652.150, 653.025, 653.035, 653.045,
653.055(2).

The above-entifled contested case
same on regularly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Officer by the Commissioner
of the Bureau of Labor and Industries
of the State of Oregon. The hearing
was conducted on February 26, 1986,

in the Conference Room of Umatilla .
Naticnal Forest Service Building in

Pendlelon, Oregon.  The Bureau of

Labor and Industries (hereinafter the -

Agency) was represented by Allen L.

Fallgren, Assistant Attomey General of :

the Department of Justice of the State
of Oregon. Leonard H. Callin, Jr., dba
Country Auction, {hereinafter the Em-
ployer) represented himseif.  Betly

Jean Kammerzell (hereinafter the

Claimant) was present throughout the
hearing.

In the Matter of COUNTRY AUCTION

The Agency called as its withesses
the Claimant, Cheryl Borman Peck,
former co-owner of Counfry Auction;
and Stephen J. Baker, Compliance
Speclalist for the Wage and Hour Divi-
sion of the Agency. The Employer
called himself as his only witness.

Having fully considered the entire
record in this matter, |, Mary Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact, Ultimate Find-
ings of Fact Conclusions of Law,
Opinion, and Order.

FINDINGS OF FACT —
PROCEDURAL

1) On or about July 23, 1984,
Claimant filed with Wage and Hour Di-
vision of the Agency a wage claim
which alleged, in effect, that Employer
was the Claimants former employer
and that Employer had failed to pay
wages due to Claimant,

2) On or about July 23, 1984,
Claimant assigned all wages due her
from Employer to the Commissicner of
the Bureau of Labor and Industries for
Claimant.

3) On or about August 22, 1984,
Claimant authorized the Agency to act
upon her claim against Employer by
means of the administrative process
set forth in ORS 652.310 to 652.405.

4) On February 20, 1985, the
Commissioner of the Bureau of Labor
and Industries issued an Order of De-
termination based upon Claimant's
wage claim. That Order of Determina-
tion found that the Empioyer owed the
Claimant a total of $606.00 in unpaid

~wages for work she had performed in
- the Employer's employ, and $661.80 in

penalty wages, plus interest on both of
those sums.

5) On or about April 29, 1985, the
Employer requested a hearing on the
Order of Determination. That request
included an answer to the factual alle-
gations contained in the Order of
Determination.

6) On September 3, 1985, this fo-
rum transmitted to the Employer, the
Agency, and the Claimant a notice of
the §me and place of hearing of this
matter. On September 26, 1985, the
forum sent to the Employer, the
Agency, and the Claimant a notice of a
change in the place of the hearing.

Due fo inclement weather, the fo-
rum postponed the first scheduled date
of hearing. On December 10, 1985,
the forum fransmitted to the Employer,
the Agency, and the Claimant a notice
of the new date of hearing.

7) This forum sent a document en-
tiled "Information Relating to Civil
Rights or Wage and Hour Contested
Case Hearings” with each of the three
notices of hearing described in the pre-
vious Finding. At the commencement
of the hearing, the Employer stated
that he had received and read this
document and that he had no ques-
tions about it The Claimant made
these same statements at the com-
mencement of the hearing.

8) At the commencement of and
throughout the hearing, the Presiding
Officer explained, in effect, the issues
involved herein and the matters that
had to be either proved or disproved.

FINDINGS OF FACT — THE MERITS

1) During the winter of 1984,
Cheryl Borman Peck (then Cheryl Bor-
man) and the Employer, a person,
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owned and operated Country Auction
as partners. During all times matenal
herein, Country Auction (hereinafter
the Auction) was a business located in
Hermiston, Oregon, which accepted,
on a consignment basis, miscellane-
ous merchandise from members of the
public which it subsequently offered for
sale, at auctions, to the public. The
Auction retummed to the consignor's
merchandise and retained the remain-
der of that price as ils consignment
commission.

2) Atsome point in late January or
early February 1984, Ms. Peck asked
the Claimant to come to work for the
Auction. She told the Claimant that her
job would be to “sign in" consigned
goods; that it would be part-time; and
that the Claimant would be paid once a
week, at the rate of $2.00 per hour, for
her work. The Claimant accepled this
offer and became and employee of the
Auction on or about February 7, 1984.

3) Between the time the Claimant
started working at Auction and March
18, 1984, she was paid according to
her above-described agreement with
Ms. Peck.

4) On March 18, 1984, Ms. Peck
transferred her interest in the Auction
to the Employer, and the Employer as-
sumed complete controt of and sole re-
sponsibiity for the Auction. The
Employer employed one or more per-
sons at the Auction from March 18,
1984, until sometime in August 1984.

5} The Claimant performed the
same duties for the Auction after
March 18, 1984, as she had before
that date. She signed in consigned
merchandise, noting the items con-
signed and the name of the consignor.
She shelved consigned merchandise

Citeas 5 BOLI 256 (1986).

and answered customer questions as
fo what merchandise was available.
After Ms. Peck left the business, the
Ciaimant allowed her telephone num-
ber to be shown as the Auction's tele-
phone number on its business card.

Throughout her employment at the
Auction, the Claimant performed her
work satisfactorily.

6) The Claimant and the Employer
did not specifically discuss the Claim-
ant's continued employment after Ms,
Peck left the Auction: both assumed
that she would continue working at the
same rate of pay.

7) The Claimant's wage claim con-

cems the period from March 22, 1984,
the Claimant's first day of work after
the Employer assumed sole responsi-
bility for the Auction, through July 14,
1884, when the Claimant terminated
her employment there.

8) In a calendar she maintained
just for that purpose, the Claimant kept
a record of her daily work times at the
Auction. She gave that calendar to the
Agency when she filed the instant
wage claim, and it has been admitted
herein as an exhibit.

9) During the period of her wage
claim, the Claimant regufarly worked at
the Auction on Thursdays, Fridays,
and Saturdays. She worked five hours
on Thursday, fwve hours on Fridays,
and 12 hours on Saturdays. (The auc-
tions themselves were held on Satur-
day nights.)

The Claimant maintains that she-

worked the hours shown on her calen-

dar, or a total of 370 hours, on 52
days, during the period of her wage -
claim. This asserfion is based totally

on the information in her calendar.
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10)The meaning of the entres in
the calendar, conceming Aprl 21,
1984, is unclear, as they consist of
both a "12" (denoting hours worked)
and a notation which appears to say
"not work." As that calendar is the
Claimant's sole record of the hours she
worked on April 21, 1984, it is not clear
whether she worked any hours that
day.

11)Through the following asser-
tions, the Employer apparently denies
that the Claimant worked 64 of the 248
hours she ciaims she worked from
March 18, 1984, through June 2, 1984.
The Employer testified that there was
no auction on April 21, 1984, because
it was Easter weekend, and that, there-
fore, the Claimant did not work 12
hours that day. Asserting that there
was no auction on Sunday, May 6,
1984, the Employer contested the
Claimant's claim that she worked nine
hours that day. The Employer testified
that the Auction was closed for Memo-
rial day on May 26 and 27, 1984, when
the Claimant claims she worked 21
hours. The Employer further stated
that there was no auction thereafter
until June 2, 1984, and intimated that,

- therefore, the Claimant did not work
: the 22 hours she claims from May 28
. through June 2, 1984.

The Employer denies owing the

: Claimant any wages for work on any of
- the dates noted

in the previous
paragraph.

Although the Employer states that
he could get verification for his asser-
ions described in the first paragraph of

i this Finding, the Employer declined the
- Presiding Officer's repeated invitations

keep the record open after the hear-
so that he could submit that

verification. The Employer admitted
that he did not keep a record specifi-
cally showing the hours the Claimant
worked each day or pay period, and
that his only other information as to the
hours the Claimant worked would be
obtained by exirapolating, from his
weekly record of what he paid her, the
number of work hours she must have
worked each week. -

12) Aside from the hours and days
noted in the previous Finding, the Em-
ployer agrees that the Claimant
worked the hours and days noted on
her calendar conceming March 22
through June 2, 1984,

13) The Employer compensated
the Claimant, at the rate of $2.00 per
hour, for the hours she worked from
March 22 through June 2, 1984, He
paid her in cash each Saturday or
Sunday during that penod.

14) After June 2, 1984, the Em-
ployer stopped paying the Claimant
wages, and she was not compensated
for the 122 hours she worked for the
Employer after that date.

15) The Claimant testified that after
she stopped receiving any pay from
the Employer, she repeatedly asked
him for her wages. In response, the
Employer gave her two draws against
what he owed bher, in the amount of
$20.00 {on June 30, 1984) and $25.00
{on July 7, 1984), and told her that was
"all he had."

16) The Claimant received total
compensation of $541.00 from the
Employer for her work between March
18 through June 2, 1984, and draws
totaling $45.00 against what she
eamed for her work thereafter.
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17) The Employer does not disa-
gree with the Claimants work hours
noted on an exhibit in the record for
dates after June 2, 1984. The Em-
ployer does deny, however, that he
owes the Claimant any money for her
work after that date.

18) According to the Employer, he
was "very short of funds" during the
Claimants employment after June 2,
1984. The Employer intimated that,
around that time, he had conversations
with his employees to the general ef-
fect that the Auction was “doing
poorly,” that he did not have funds to
maintain their pay status and that he
was going to have to "cut everyone
back" The Employer thinks that he
told the Claimant in such a conversa-
tion that she could sell her own yard
sale items at the Auction in exchange
for some of her wages, and that his
only other option would be to cut her
work time to one day per week.

The Employer testified that he does
not think, but that it is possible, that he
overlooked the Claimant in these con-
versations. Although he apparently did
not at hearing specifically recollect hav-
ing the above-described conversation
with the Claimant, the Employer testi-
fied that he assumed that he did con-
vey the above-cited information to the
Claimant, because she did, on her first
work days after June 2, 1984, bring her
yard sale merchandise to the Auction
and keep it there, she did sell some of
it, and he did not charge her a consign-
ment commission on those sales. The
Employer testified that because the
Claimant had not done these things
before, the Employer took these ac-
tions as indications that she was acting
in terms of their new understanding.
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The Employer, accordingly, asserts
that the Claimant worked for him on a
"consignment’ basis, rather than for
wages, after June 2, 1984. The Em-
ployer testified that he believes that the
space and "everything" the Claimant
utilized and the money she made from
selling her yard sale items at the Auc-
tion were full compensation for the
wark she performed after June 2,
1984,

19) The Claimant referred in her
testimony to the Employer's having told
her that he lacked funds and the Auc-
tion was "going downhill." However,
the Claimant denied ever agreeing to
forego all or some wages in exchange
for being allowed to sefl personal items
at the Auction without paying the Em-
ployer a consignment commission on
those sales. '

The Claimant lent the Employer
$300 on June 5, 1984. The Claimant
testified that she agreed to help the
Employer repay her this loan by aflow-
ing him to sell her private yard items at
the Auction and to remit to her, appar-
ently, their full sale price. The Claimant
testified that to get her $300 back, she
brought some of her merchandise to
the Employer and helped him have a
yard sale. However, the Claimant as-
serted, the Employer never offered to
give her any of the money he received
for the sale of her items.

20) After working two hours on July
14, 1984, the Claimant resigned her
employment at the Auction, because
the Employer was allowing anoth
person to do her job. As thereis no
dicating that the Claimant gave the
Employer 48 hours' notice of her resig-
nation, the forum finds that she did not
When she resigned, the Claimant
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asked the Employer for al the wages
he owed her. The Employer said he
did not have that sum at that time.

21)Afer her resignation, the Claim-
ant telephoned the Employer and
asked him when he was going to pay
her the wages he owed her. The Em-
ployer said that he felt he did not owe
her anything. He did not say why he

felt that way.

22) The Employer asserts that he

was not aware, when he employed the
Claimant, that he was legally obligated
to pay the Claimant at least $3.10 per
hour for her work,

23} Shortly after July 26, 1984, the

Employer received a letter from the
Agency stating, in pertinent part, that
the Employer owed the Claimant $3.10
for each hour she had worked for him,
or a total of $760. This letter also
stated:

"Should the employer willfully (in-
tentionally) fail to pay the wages
due, the wage will continue, as a
penally, at the * * * rate (of $3.10)
per hour until paid, or until lawsuit
is filed or for thily days, whichever
is sooner."

24} On August 8, 1984, in re-
ponse to its July 26 letter, the Agency

‘received a letter from the Employer de-
“nying that he owed the Claimant "any
amrears.” This letter also stated, in per-
tinent part, that an attomey had in-
formed him that the "burden of proof”
‘was on the Claimant.

. 25) In subseguent letters dated
ugust 6, August 29, and December
8, 1984, the Agency again apprised
e Employer of the wages he (alleg-
lly) owed the Claimant and asked
m to pay those wages.
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26)0On  January 2, 1985, the
Agency received a letter from the Em-
ployer stating that he was "in no way
obligated" to the Claimant for "back
wages." The Employer testified that he
wrote this because he was not then
aware of his legal obligation to pay the
Claimant at least $3.10 per hour. The
Employer denied that the attomey who
had informed him that the Claimant
bore the burden of proof herein (see
Findings of Fact 24 above) had told
him about this minimum wage
requirement.

27)The February 20, 1985, Order
of Determination herein stated in perti-
nent part that;

‘the employer was required to
compensate the wage claimant at
the rate not less than $3.10 per
hour for each hour worked * * * by
the provisions of ORS 653.025."

it further stated that at that rate the Em-
ployer stil owed the Claimant $606.00
for the 370 hours she worked during
the claim period.

28) The Employer has not ever of-
fered to pay all or part of the unpaid
wages claimed by the Agency on the
Claimant's behalf,

29) The Employer testified that dur-
ing June, July, and August 1984, he
was “financially strapped.” He stated
that he lkived off his military retirement
checks and had no other assets. He
testified that, in fact, he lived in the
Auction's facility for a couple of months
because he had no home. The Em-
ployer maintained that after June 2,
1984, he "cut" the compensation of all
the Auction employees except his
clerk. He testified that because the
Auction was not even nearly
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~_exchange for being given this opportu- wages. The Employer has paid the
*nity, and claims that she agreed to al- Claimant a total of $517.00 of this
low the Employer to sell her personal  amount.

items only to help him pay back $300 10y on August 7, 1984, the Em-

i'she lent him on June 5, 1984. The i ;
- Claimant further claims that she did not Kg:i;sdfﬁﬁ?%%dasiggpzlﬂg
- Teceive any proceeds from the sale of  him of his legal obligation to pay the
“her personal items at the Auction. Claimant at least $3.10 per hour for her
For the following reasons, the fo- work for him after March 18, 1984
rum believes, and finds as fact, the (through at least June 2, 1984). By at
Claimant's assertions in the last two least August 7, 1984, therefore, the
~sentences. The Employer is not cer- Employer knew of this legal obligation.
- fain that he made the agreement with 11) The Employer has paid the
. the Claimant which he asserts. Hein- Claimant no wages since June 2,

 dicated that although he had no spe- 1984, and given her no draws since
cific recall of any conversation in which July 7, 1984.

: ::Cr:egn ;gr:ae;m::av;zs ?ea;isge ::; 12) Accordingly, since no later thap
“Claimant brought personal items to the ‘MV 14, 1984, when the Claimant quit
Auction and sold them there. How- his emp]oy, the Employer has owgd
ever, the Claimant has offered a credi- the Claimant a . fotal of $592.80 in
ble expianation for these actions which eamed and unpaid wages.

as no bearing upon her wages. The 13)The Employer asseris that he
Employer has produced no evidence Was financially unable to pay the
that he kept any record of, or knew, the  Claimant the wages he owes her when
ctual value of the benefits he alieges they accrued. The Claimant asserts
e provided the Claimant pursuant to  that the Employer could have paid her
is alleged agreement with her. The With the money he expended for his
mployer has not produced, or as- Personal entertainment during that
erted he ever had, any record indicat- e

ng that he gave to the Claimant any The Employer has made no show-
roceeds from the sale other personal ing, or specific assertion, that he was
ems at the Auction. (See Section 2 of financially unable to pay any of the
he Opinion below.) wages he did not pay the Claimant for
8) The Claimant quit her employ- Ner work done from March 18 through

ment with the Employer on July 14, June 2, 1984, when those wages
984, accrued.

9) The Employer was obligated by For the period during which the
to pay the Claimant at the mini- Claimant's wages eamed thereafter
mum wage rate of $3.10 per hour for (from June 3 through July 14, 1984)
ach hour she worked for him from @ccrued, the Employer has shown that
rch 18 through July 4, 1984, For he was in difficult financial condition.
358 hours of such work, therefore, Hmver, this general showing of fi-
e Claimant eamed $1109.80 in gross  Nancial trouble does not constitute a

supporting itself, he closed it in August is based solely upon his recolflection at
1984, hearing of when his business held auc-

The Claimant asserts that the Em- tions. In the absence of any records -
ployer could afford to pay her wages ven‘fying his reoollegﬁon, and in light of
for June and July 1984 when they ac- the Claimant's credible contemporane- -
crued. because he was able to afford ©uSs record of her daily times and hours
to entertain himself in downtown MHer- of WOl'k, and the UﬂdiSpUtEd fact that
miiston every night during that time. the Claimant reguiarly WO;:.‘SS t:t least

30) The Employer testified that he two days ea_ch week on whi e E".}'- _
will be able to pay the wages the ployers business heid no aucmpn, this
Claimant has claimed if ordered to do forum finds that the Claimant did wori
s by this forum, He further stated that 220 nours for the Employer during this
he will timely pay in full any sum this g?::ndénmof:(?dmu:: ngtt;]tei:m;l;h :th.lhr:
forumn orders him fo pay herein. How- . ..'
ever, he decined fo disclosed his cur- 51 1S diaimed, because her own "
;rgr:;:ployment or his curent street fo whether she worked 12 or any

hours on April 21, 1984. (See Section
ULTIMATE FINDINGS OF FACT 1 of the Opinion below.) '

1) During all times material herein, 5) As the Employer compensated
the Employer was a person whointhe e Claimant $2.00 per hour for the
State of Oregon directly engaged the 35 noyrs she worked from March 18
personal services of one or more eM-  hmugh June 2, 1984, he must have.

ployees in the operation of his cONsigN-  naid her total wages of $472.00 for that
ment auction business called the o4 :

Auction. 6) From June 3 through July 14,

2) From March 18, 1984, through 1984 the Employer did not pay the
July 14, 1984, the Claimant, an individ- Claimant for the 122 hours of SEI’ViCB'_.
ual, other than as a co-partner of the  \yhich he does not dispute, and this fo--
Ermployer or as an independent COn-  m finds, she rendered as an em-
tractor, satisfactorily rendered personal ployee of the Country Auction during
services, wholly in the State of Oregon,  hat time. He did give her, at her re-
to the Employer in his above-described quest, two draws totaling $45.00
business. against what he owed her.

3) From March 18, 1984, through 7) The Employer claims that, pur
June 2, 1984, the Employer paid the ¢ ant 10 an agreement he thinks h
Claimant for these services at a fixed |nade with the Claimant, he compen
rate of $2.00 for each hour she spent  gated her for her June 3 through Ju
performing these services. 14, 1984, services by allowing her k

4) The Claimant has claimed that sell personal iterns at the Auction wi
she worked a total of 248 hours forthe out charging her the consignmen
Employer from March 18 through June  commission he charged his custom:
2, 1984, The Employer's denial that ers. The Claimant denies making an
the Claimant worked 64 of those hours  agreement to forego wages i
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showing that the Employer was finan-
cially unable, in the strict sense in
which this forum interprets that phrase,
to pay any of the $378.20 in wages the
Claimant eamed during this period, be-
yond the $45.00 draw he gave her.
That showing would require specific in-
formation as to the financial resources
and requirements of both the Auction
and the Employer personally during
that period, as well as submission of
the records from which that information
came.

14) The Claimant eamed a total of
$1109.80 during the 51 days she
worked for the Employer, or an aver-
age daily wage of $21.76.

CONCLUSIONS OF LAW

1) During all times material herein,
the Employer was an employer, and
the Claimant was his employee, sub-
ject to the provisions of ORS 652.110
to 652.200, ORS 652.310 to 652.405
and ORS 663.010 to 653.261.

2) The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction over the subject matter and of
the Employer herein.

3) Before the commencement of
this contested case hearing, the forum
complied with ORS 183.413 by inform-
ing the Empioyer and the Claimant of
the matters descrbed in  ORS
183.413(2)(a) through (i). The forum
complied with ORS 183.415(7) by pro-
viding the information described
therein,

4) For each hour of work time that
the Claimant was gainfully employed
by the Employer, ORS 653.025 re-
quired the Employer to employ the
Claimant at wages computed at an
hourdy rate no lower than $3.10.

Accordingly, the Employer was re-
quired to pay the Claimant at least
$3.10 for each of the 358 hours she
worked for him from March 18 through
July 14, 1984, or a total of $1109.80.

5) Any agreement between the
Ciaimant and the Employer for the
Claimant to wark at less than the wage
rate recited in the preceding Conclu
sion of Law is no defense to the instan
claim for the wages to which th
Claimant was entitied pursuant to ORS
653.025. ORS 653.055(2).

6) As the Employer paid the:

Claimant a total of $517.00 for he

work for him from March 18 through
July 14, 1984, $592.80 of the wages -
the Claimant eamed were unpaid at:
the time the Claimant quit her employ-"
ment with the Employer on July 14,
Pursuant to ORS 652.140,
these unpaid wages became due and .
payable 48 hours after Claimant quit-
(excluding Saturday, July 14, and Sun-
day, July 15, 1984), or on July 18, -

1984.

1984

7) The Employer has not paid the-"_;
Claimant the $592.80 in eamed, due,.
and payable wages which he owes.

her.

8) The Employer is charged by
ORS chapter 653 with knowing the:
hours the Claimant worked for him,

and he admits that he knew of 306
those hours. The Employer is also.

charged by ORS chapter 653 with
knowing the minimum wage rate he
was required by law to pay the Claim-:
ant. As the Employer knowingly and:

intentionally did not pay her at least

that rate of $3.10 for any of the hours:

she worked for him, even the (306)

hours he admits she worked, this fo-.
rum concludes that the Employer:

pay the Claimant the wages he owed

- (and owes) her for her work. Accord-

ingly, the Employer has willfully failed

to pay the Claimant the $592.80 in

amed, due, and payable wages he

- owes her. {See Section 3 of the Opin-

jon below.)
For that reason, pursuant to ORS

- §52.150, the Claimant's wages contin-

ued from the due date thereof for 30
days, as a penalty for the Employer's
non-payment of the Claimant's eamed,
due, and payable wages. These pen-
alty wages total $652.80, a sum com-
puted by multiplying Claimants

.average daily wage rate of $21.76 by

0.
9} in determining whether an em-

- ployer had a financial inability to pay

wages, assets other than cash must
be considered. Therefore, a tempo-
rary shortage of cash does not neces-

© sarily constitute financial ability. Where

n employer continues to operate a

. business, and in so doing chooses to
- pay certain debts and obligations in
. preference to an employee's wages,
~ there is no financial inability. There-
fore, the Employer herein has not
- avoided liability for this penalty, as he
- has not shown that he was financially
- unable to pay the $259.60 in wages
“which he owed the Claimant for her
- work from March 18 through June 2,
- 1984, at the times those wages ac-
~crued.  (Moreover, although the con-
_dusion in the previous sentence

makes it unnecessary for this forum to
make any further conclusion concem-
ng a showing of financial inability to
pay, this forum notes that the Em-
ployer has not shown that he was fi-

~ hancially unable to pay the $333.20 in
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" knowingly and intentionally failed to

unpaid wages he owed the Claimant
for her work from June 3 through July
14, 1984, at the fimes those wages
accnied.)

10} Under the facts and circum-
stances of this record, and according
fo the law applicable to this matter, the
Commissioner of the Bureau of Labor
and Industries has the authority to or-
der the Employer to pay the Claimant
the abovecited eamed, unpaid, due,
and payable wages and the above-
cited sum in penalty wages, plus inter-
est on those wages and penalty
wages.

GPINION

The Employers defenses herein
consist of his:

1) Denial that the Claimant
worked for him during 64 of the
hours she claimed for the period
from March 18 through June 2,
1984,

2} Denial that the Claimant
woriced on a wage basis for him
from June 3 through July 14, 1984;
3) Denial that he willfully failed to
pay her any wages he owed her;
4) Assertion of his financial inabil-
ity to pay wages owed; and
5) Assertion that the Agency has
failed to meet its statutory respon-
sibility to investigate and equitably
adjust the Claimant's claim against
him.

1) Hours the Claimant Worked

From March 18 through June 2,
1984
The Claimant produced a record of

her daily work times and hours which
she kept during the time she worked
for the Employer. The Employer has







268 Citeas 5 BOLI 268 (1986).

Commissioner performed  activities
which are discretionary, rather than
mandatory, in handling this claim is ir-
relevant to the forum's decision as to
the merits of this claim.

ORDER

NOW, THEREFORE, as author-
ized by ORS 652332, the Commis-
sioner of the Bureau of Labor and
Industries hereby orders LEONARD H.
COLLIN, JR. to deliver to the Hearings
Unit of the Bureau of Labor and Indus-
tries, 1400 S.W. Fifth Avenue - Room
309, Portland, Cregon 97201, a certi-
fied check payable to the Bureau of
Labor and Industries in trust for BETTY
JEAN KAMMERZELL. in the amount of
ONE THOUSAND TWO HUNDRED
FORTY-FIVE DOLLARS AND SIXTY
CENTS {$124560), (representing
$592.80 in gross eamed, unpaid, due,
and payable wages and $652.80 in
penalty wages) plus interest at the rate
of nine per cent per year, for the period
from September 1, 1984, until paid on
$592.80, and for the pericd from QOctlo-
ber 1, 1984, until paid on $652.80.

In the Matter of
ART "BUTCH" FARBEE

or Farrabee, aka Arthur Sagaser,
Respondent.

Case Number 17-85
Final Order of the Commissioner
Mary Wendy Roberts
Issued December 10, 1586.

SYNOPSIS

Respondent williully faled to pay - |
four Claimants' piece rate wages (for . -

cutting tirnber) immediately upon termi-

nation by mutua! agreement. Respon- o

dent, who defaulted by faling to
appear at hearing, failed to show he

was financialy unable to pay the
wages at the time they accrued, and -
thus was liable for civil penalty wages. -

ORS 652.140, 652.150.

The above-entilted contested case

came on regularly for hearing before _f
Leslie Sorensen-Jolink, designated as -

Presiding Office by Mary Roberts,
Commissioner of the Bureau of Labor
and Industries of the State of Oregon.
The hearing was conducted on Apri

24, 1985, in the Conference Room of

Suite 240 at 700 S.E. Emigrant,
Pendleton, Oregon. The Bureau of La-
bor and Industres (hereinafter the
Agency) was represented by Allen L.
Fallgren, Assistant Attomey Genersal of
the Department of Justice of the State
of Oregon. Art "Butch” Farbee or Far-
rabee, also know as Arthur Sagaser,
{hereinafter the Employer) did not ap-
pear at the hearing either in person or
through a representative. Edward C,
Gill, George G. Gill, {James) Elmer Gill

and Paut S. Gill (hereinafter Claimants
Edward, George, Elmer, and Paul, re-
spectively) were all present throughout
the hearing. The Agency called each
Claimant as a witness. Not appearing
at the hearing, the Employer did not
present any evidence.

Having fully considered the entire
record in this matter, |, Mary Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact (Procedural
and on the Mefits), Ultimate Findings
of Fact, Conclusions of Law, Opinion,
and Order.

FINDINGS OF FACT -
FROCEDURAL

1) On or about August 21, 1984,
each Claimant filed with the Wage and
Hour Division of the Agency a wage
claim which alleged, in effect, that the
Empioyer was the Claimants former
employer and that the Employer had
failed to pay wages due to the
Claimant.

2) On or about August 23, 1984,
each claimant assigned all wages due
him from the Employer to the Commis-
sioner of the Agency, in trust for that
Claimant.

3) On April 29, 1985, the Commis-
sioner of the Agency issued an Order
of Determination based upon the
Claimants' above-cited wage claims.
The Order of Betermination found that
the Employer owed the Claimants a
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fotal of $603 in unpaid wages for work
they had performed in the Employer's
employ and $20,040 in penally wages,
plus interest on both of those sums.

4) On or about June 7, 1985, the
Employer requested a hearing on the
Order of Determination. That request
included an answer to the factual alle-
gations contained in the Order of
Determination.

5) On January 8, 1986, this forum
transmitted to the Employer, the
Agency, and the Claimants a notice of
the time and place of the hearing of
this matter.

6) This forum sent a document en-
tiled “Information Relating to Civil
Rights or Wage and Hour Contested
Case Hearings" with the Notice of
Hearing. At the commencement of the
hearing, each Claimant stated that he
had received and read this document
and that he had no questions about it.

7} On April 22, 1986, for the con-
venience of the forum and the Em-
ployer, the forum changed the location
of the hearing from John Day, Oregon,
to Pendleton, Oregon, and the starting
time from 9:30 am. to 11:00 am. The
Agency and the Employer had been
consulted by the Hearings Unit Man-
ager prior to these changes, and nei-
ther had objected to them.” Because
of the timing of the changes, the
Agency and the Employer were given
notice of them by telephone.”

* When the forum's Hearings Unit Manager notified the Employer by tele-
phone that the forum proposed making these changes, the Employer com-
mented that the date of hearing, which he had known since January 1986,
“really did not fit into (his} schedule,” but he did not ask for postponement of
that date. This was nat an objection to the proposed changes to the time and
place of hearing, as those changes did not include any change in the date of

hearing.

i

The forum noled at the start of the hearing that if the Employer made no
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8) Athough the Employer was
given, and received, due notice of the
time and place of the hearing, the Em-
ployer failed to appear at the hearing in
person or through a representative.

FINDINGS OF FACT ~ THE MERITS

1) During all imes material herein,
the Employer, a person, engaged in
the business of logging. In that busi-
ness, the Employer employed one or
more persons in the State of QOregon
during all times material herein.

2) During aft times material herein,
the Claimants, who are four brothers,
worked together as loggers, doing tim-
ber faling. During all times material
herein, they were each highly experi-
enced in this work.

3) During the summmer of 1984, the
Claimants were regularly employed as
timber fallers by Moris and Martin Log-
ging. In July of that summer, the Em-
ployer approached Claimant Elmer

and asked whether Claimants would
cut some logs for him for two of three
days around July 10, 1984. The
Claimants had not previously met the
Employer or known him to hire timber
fallers in the area.

4) Because they were hetween
jobs for Morris and Martin Logging,

and therefore had a few days off, the
Claimants agreed to do this work for
As is usual in the

Claimants' experience, none of the

the Employer.

appearance at the hearing, t

notice to the Employer of the hour an

Employer, as an exhibit.

* A "piece” is a log which is between 8 1/2 and 33 feet long. A timber:
faller reduces the size of whatever timber topples to the ground, in response to.
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terms of their agreement with the Em-
ployer, which was made by the Em-
ployer and Claimant Elmer, were putin
wiriting.

5) The Employer and Claimants
agreed that the Claimants wouid do
the work described in Finding of Fact 3
above for a specified rate of pay.

In his answer, the Employer has al-
leged that when he discussed wages
with Claimant Elmer at the time they
made this agreement, the Employer
told Claimant Elmer that he "was pay-
ing" $15 per thousand board feet cut.
The Employer has further afleged that

Claimant Elmer asked him how much
that equated per "piece,” and the Em-
ployer told him that on the average of
100 board feet per piece, it would
equal $1.50 per piece.

Claimant Elmer festified that when -

he discussed wages with the Employer

at the time they made their agreement, -
Claimant Elmer asked the Employer .
"what he paid and how he paid," and .
the Employer clearly and unequivocally -
told Claimant Eimer that the would pay -
the Claimants $1.50 a piece for their
work. Claimant Elmer testified that he
was certain that the Employer said :
nothing about a "per thousand” rate at:

that time.
6) $1.50 per piece was not an un

usual rate for faling timber in that area

at that tme. Then, and cumently

he forum would admit as an administrative exhibit:
the affidavit of the Hearings Unit Manger recounting the circumstances of her:
d place of the hearing. The forum has:

admitted that affidavit, a copy of which has peen sent 1o the Agency and th

his or her falling work, to a tength within that range. A timber faller might

able o cut one tall tree, therefore, into two or three pieces.

In the Matter of ART FARBEE 271

timber fallers generally were, and are,
paid by the piece, rather than by the
thousand board feet.

7) The Employer agree to pay the
Claimants when they had finished their
work for him.

8) On July 10, 1984, the Employer
met three of the Claimants at the job
site and toid them where to work, He
said nothing at the time about any
change in the rate of compensation he
would pay the Claimants for their work.

9) Claimants Paul, Elmer, and Ed-
ward worked for the Employer on July
10, 11, and 12, 1984. Claimant
George worked for the Employer on

- July 11 and 12, 1984, Although they
- each worked separately, they all
- worked in fairly close proximity. All
© their work for the Employer was done

n Grant County in the State of Oregon.
10) While working, each Claimant

kept his own record of the number of

pieces he was cutting, by pushing a
counter fastened to his gamment each
time he cut a piece. At the end of each
day, each Claimant noted on a piece of
paper the total number of pieces
shown on his counter.

- 11} On the aftemoon of July 12,
1984, the Claimants' last day of work
for the Employer, the Employer in-
spected their work. With him on this
inspection was a representative of the
entity with whom the Employer had
contracted to perform the work the
Claimants were doing. After this in-
spection, the Employer asked Claim-
ant George if the Claimants would be
terested in being paid $15 per thou-
nd board feet for the work they had
ne. Claimant George said no, that
far as he was concemed, he would

not be interested in that Claimant
George added that he could falk to his
brothers, but he was sure that they
would not agree to that compensation,
Claimant George testified that the Em-
ployer was fully aware at that time that
he had agreed to pay the Claimants
$1.50 per piece.

According to the Claimants, this
was the Employer's first reference to a
?eaeyt rate of $15 per thousand board

12) The Claimants stopped work-
ing for the Employer when they had
completed the work they had agreed to
do. Thereafter, Claimant Elmer gave
the Employer the totals of the daily
piece counts each Claimant had re-
corded. The Employer did not ques-
tion these counts; he told Claimant
Elmer what day the Employer woutld
be paid for the timber the Claimants
had cut, and stated that he would pay
them at that time.

13) The Claimants claim {(and testi-
fied) that Claimant Paul cut a fotal of
407 pieces for the Employer; Claimant
Elmer cut 346; Claimant Edward cut
328; and Claimant George cut 255.

14) The Employer has paid the
Claimants a total of $1400.70 for their
above-described work for him.  Of this
totat, Claimant Paul has received
$381.95; Claimant Edward $350;
Claimant Elmer $350, and Claimant
George $318.75.

15) When the Employer paid the
Claimants, he gave Claimant Elmer
the three pages of note sheets shown
on an exhibit. All the writings on those
sheets are the Employer's.

16} In his answer, the Employer
has alleged that he paid the Claimants
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in full at the rate of $15 per thousand
board feet. He has asserted that the
Claimanis cut a total of 1326 pieces
which averaged 81 board feet each,
totaling 10,740.6 board feet, and that
he paid them $15 for each thousand of
those board feet.

However, the Employer's own cal-
culations on the three sheets shown in
the exhibit indicate that the Employer
calculated the Claimants' compensa-
tion at the rate of $43 per thousand of
these board feet (and paid them, for
some unknown reason, $4.50 more
than this calculation). The Employer's
explanation (on the exhibit) for what he
paid the Claimants states that he had
"dropped {Claimants’) pay" (in some
unspecified way) because of certain
flaws in their work.

Claimant Elmer testified that the
Employer did not state that he was go-
ing to pay the Claimants $15 per thou-
sand board feet until he paid them for
their work, Claimant Elmer testified
that at that time, the Employer said,

"Well you guys are not going to be

too happy the way this tumed out,

because the money was not
there."
Claimant Elmer testified that when he
asked the Employer what he meant,
the Employer said,

"l just didn't receive that kind of
money ($1.50 per piece) for it. It
didn't tum out to what | thought it
was going to be, and | can't afford
to pay you for something | didn't
receive.”

Claimant Elmer testified that,
thereby, the Employer acknowiedged
that he was changing the $1.50 per
piece pay rate to which he had agreed.

When Claimant Elmer offered to
accept $1.25 a piece if the Employer
was "really in a bind,” the Employer re-
fused to negotiate at all and told him
the Claimants would never get on
cent more from him.

17) In his answer, the Employer
has alleged that he paid the Claimants
the full agreed-upon rate despite the
fact that the Claimants failed to do all
that he had requested on this job.
Specifically, he has alleged that the
Claimants were supposed to fall all
culls (trees which from which one can-
not get any lumber) and buck them into
forty foot lengths; fall all little trees and
slash their tops; keep the timber in lead
with the rest of the timber, cany a
marking crayon and mark all stumps,
and keep a piece count.

The Employer has alleged in hls
answer that of these five tasks, the
Claimants did only the latter. He has
further stated therein that the Claim-
ants' piece count was "greatly exag-
gerated,” given the fact that 899 fewer
pieces were delivered fo the mili th
the total which the Employer and an-
other person cut plus the totat that the
Claimants purported to have cut. The
Employer has alleged that he knows
that the 899 other pieces the Clai
ants pumortedly cut were culls. Th
Employer has alleged that "in the
ginning,” when he told the Claimas
not to inciude culls in their piece
counts, the Claimants told him they
not want to cut culls for nathing. -Th
Employer has alleged that he then
the Claimants not to do the job if they
were going to count culls.

The Employer also has a!leged
his answer that he spent 1% da
cleaning up the Claimants' "mess.’

18) At hearing, Claimant Elmer
agreed, and so this forum finds, that
the Claimants were to fall culls and
buck them into forty foot lengths unless
they broke, and he asserted that the
Claimants followed this direction.
Claimant Elmer further agreed, and so

‘this forum finds, that the Claimants

were not to include culls in their piece
counts, and he stated that they did not

“do so.

Claimant Elmer testified that the

'Employer told the Claimant that they
‘could fall any little trees which had one
‘piece in them and, if it was handy, they
‘couid slash the tops out of such tress if

they did not have to imb them. Claim-
‘ant Elmer testified the Claimants did
these things.

Claimant Elmer testified that the

Employer did not tell the Claimants to

keep the timber in lead with the rest of

the timber or to mark all stumps with a
marking crayon.

Claimant Elmer agreed, and so this
forum finds, that the Employer told the

Claimants to keep a piece count.

Claimant George testified, and this
forum finds, that after the Employer in-
spected the Claimant's work on June
12, 1984, the Employer said that work
looked fine." Claimant George added
that the Employer asked them just to
try; during the rest of their work, to cut
few more tops out of the types of
trees whose tops they had been slash-
ing. up to that point. From this testi-
ny, the forum infers that the
nployer made no other comments
nceming the Claimants' work,

Claimant George denied that the
aimants left any "mess" at the job
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18) The forum finds each of the
Claimants to be very credible, The
Presiding Officer found their demeanor
at hearing fo be forthright and without
guile, and the testimony of each was
intemally consistent and consistent
with the rest of the Agency's evidence.

The forum has had no opportunity
to assess the Employers credibility,
except by evaluating the consistency
of his only contributions to the record,
one exhibit and part of another. The
Employer contradicted himself in at
least one pertinent respect in those
documents, as noted in the first two
paragraphs of Finding of Fact 18
above. Accordingly, the forum cannot
find that the Employer is credible, and
certainly must find him much less
credible than any of the Claimants.

Therefore, the forum has given
much greater weight fo the testimony
of each of the Claimants than to any
contribution of the Employer to this re-
cord. For that reason, the forum finds
all the above-noted testimony by any
Claimant to be fact.

20) During times material herein,
the Employer used the last name "Sa-
gaser" sometimes, and the last name
"Farbee” other times, One was his last
name at birth, and the other is the last
name of his stepfather. The Claimants
knew the Employer by the name Ar-
thur "Butch" Farbee or Farrabee,

ULTIMATE FINDINGS OF FACT

1) During all times material herein,
the Employer was a person who in the
State of Oregon directly engaged the
personal services of one or more em-
ployees in the operation of his logging
business,
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2) From July 10 through July 12,
1984, the Claimants were four individu-
als who (other than as copartners of
the Employer or as independent con-
tractors) rendered personal services,
wholly in the State of Oregon, to the
Employer in his above-described busi-
ness. The Empioyer agreed to pay the
Claimants for these services at a fixed
rate, based upon the number of log
pieces the Claimants cut in performing
these services.

3) Subsequently, in performing
these services for the Employer, the
Claimants cut the following total num-
ber of log pieces:

Claimant Paul : 407
Claimant Elmer: 346
Claimant Edward: 328
Claimant George: 255

4) The fixed rate at which the Em-
ployer had agreed to pay the Claim-
ants for these services was $1.50 per
log piece. Accordingly, by rendenng
the above-described services, Claim-
ant Paul eamed $610.50, Claimant El-
mer eamed $519, Claimant Edward
eamed $492, and Claimant George
eamed $382.50.

5) The Empiloyer has not paid the
Claimants the following amounts of the
above-cited eamed compensation:

Claimant Paul : $228.55
Claimant Elmer : $ 169.00
Claimant Edward:  $ 142.00
Claimant George:  $ 63.75

6) The Claimants' employment by
the Employer was terminated by mu-
tual agreement when they completed
the work which the Employer hired
them to do.

7) The Employer's assertions in:
his answer, that he paid the Claimants:
what he had agreed to pay them, are
not supported by any evidence and are
refuted by the Employer's own states’
ments in the exhibits. The Employer's
assertion that the did not agree to pay
the Claimants at a piece rate is not
supported by any evidence and is re-
fuled by credible evidence that he:
agreed to pay them $1.50 per piece.
The Employers assertion that the.
Clgimants did not cut the pieces which:
he admits he knew they claimed to.
have cut is refuted by the weight of the
credible evidence. The Employer's as-:
sertion that the Claimants did not follow-
his directions in performing their work
for him is direcly contradicted by the
weight of the credible evidence, and
any assertion that the Employer be-
lieved that the Claimants had not fo
lowed his direction is effectively
controverted by the weight of the credi-
ble evidence that the Employer himseif
deemed their work “fine” just before it
was finished.

Accordingly, this forum has con-
cluded that the Employer agreed to
pay the Claimants on a piece rate, that
the Claimants satisfactorly cut the
number of pieces noted in Ultimate
Finding of Fact 3 above, and that the
Employer falled to pay them fully for
the compensation he owed them at the
agreed-upon piece rate for those
pieces. The forum further concludes
that the Claimants reported to the Em:
ployer the piece totals noted in UHi-
mate Finding 3, and that the Employer
knew then that he owed the Claimants
the amount of compensation which he
owed them. Accordingly, the forum
finds that the Employer knowingly and

intentionally failed to pay the Claimants
all that he owed and owes them for
their work,

8) The Employer has not asserted
or shown that he was financially un-

‘able to pay any of the above-cited

wages due the Claimants at the time
they accrued.

9) Claimant Paul eamed a total of

"$610.50 for his three days of work for
‘the Employer, or an average daily rate
‘of pay of $203.50. Claimant Elmer

eamed a total of $519 for his three

‘days of work for the Employer, or an
~average daily rate of $173. Claimant

Edward eamed a total of $492 for his

‘three days of work for the Employer, or
‘an average daily rate of $164. Claim-
‘ant George eamed a total of $382.50
‘for his two days of work for the Em-
‘ployer, or an average daily rate of pay
‘of $191.25.

CONCLUSIONS OF LAW

1} During all times material herein,
e Employer was an employer, and

-the Claimants were his employees,

ubject to the provisions of ORS

2) The Commissioner of the Bu-
of Labor and Industries has juris-
on over the subject matter and of
Employer herein.

- 3) Before the commencement of
contested case hearing, the forum
plied with ORS 183.413 by inform-
g the Employer and the Claimants of
e matters described in ORS
83.413(2)(a) through (i).

4) Having agreed to pay the
mants $1.50 for each piece of tim-
er they cut, the Employer was and is
gally obligated to pay them the

2.110 to 652.200 and ORS 652.310
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amounts cited in Ultimate Finding of
Fact 4 above.

5) All of the wages cited in Ulti-
mate Finding of Fact 4 above which
the Claimants had eamed in the Em-
ployer's employ were unpaid, and be-
came immediately due and payable,
when the Claimants' employment by
the Employer ended by mutual agree-
ment at the end of the Claimants' work-
day on July 12, 1984. The eamed,
due, and payable wages cited in Ulti-
mate Finding of Fact 5 above remain
unpaid.

6) The Employer wilfully failed to
pay the Claimants the amounts of
eamed, due, and payable wages cited
in Ultimate Finding of Fact 5 above.
Accordingly, and because the Em-
ployer had not shown that he was fi-
nancially unable to pay those wages at
the time they accrued, the wages of
the Claimants continued, as required
by ORS 652.150, at the average daily
rates recited in Ultimate Finding of Fact
9 above from the due date thereof for
thity days, as penalty for the Em-
ployer's nonpayment of the Claimants'
eamed, due, and payable wages.
These penalty wages total $6,105 for
Claimant Paul, $5,190 for Claimant El-
mer, $4,920 for Claimant Edward, and
$5,737.50 for Claimant George.
These sums were computed by multi-
plying each Claimant's average daily
rate of pay by thify, the maximum
number of days in the accrual period.

7) Under the fact and circum-
stances of this record, and according
to the law applicable to this matter, the
Commissioner of the Bureau of Labor
and Industries has the authority to or-
der the Employer to pay the Claimants
the abovecited sums in penally
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wages, plus interest on those wages
and penally wages.

OPINION

Neither the Employer nor any rep-
resentative of his appeared at the
hearing of this matter. in fact, the Em-
ployer's request for a hearing and the
portion of an exhibit showing the Em-
ployers notes to the Claimants com-
prise the Employer's total contribution
to the record herein. His answer con-
tains nothing but unswom assertions
conceming the merits of this matter,
and therefore cannot be considered
substantive evidence herein. Having
faled to appear at hearing, and
thereby having failed to offer any evi-
dence in support of the assertions in
the answer or otherwise participate in a
necessary step in this proceeding, the
Employer has defaulted in this matter.

in a default situation, the task of this
forum is to determine if a prima facie
case supporting the Agency's allega-
tions has been made on the record.
ORS 183.415(5) and (6). Herein, the
evidence on the record shows that the
Employer has willfully failed to pay the
Claimants those wages. This evi-
dence is complete, credible, and per-
suasive and the best evidence
available, give the Employer’s failure to
present any evidence, and it clearly
constitutes  therefore the requisite
prime facie case. This prima facie
case is not rebutted hy the evidence
written by the Employer, which is con-
tained in the Employer's notes to the
Claimants, because fo the extent that
evidence conflicts with the sworn testi-
mony of the Claimants, and the docu-
mentary evidence supported by that
testimony, that exhibit is unsubstanti-
ated and rebutted by more credible

evidence. (Interestingly enough, that
evidence is also contradicted in ore
pertinent part by the Employer's own
assertion in his answer.) To the extant
that the evidence written by the E
ployer which is contained in the notes
agrees with the other evidence, it sy
ports the Agency's case.

Accordingly, the record clearly es-
tablishes that the Employer has vio:
lated ORS 652.140 as alleged, and
that he owes the Claimants penalty
wages pursuant fo ORS 652.150. '

ORDER

NOW, THEREFORE, as author:
ized by ORS 652.332, the Commis:
sioner of the Bureau of Labor and
Industries hereby orders Arthur "Butch
Farbee or Farrabee, also know as Ar:
thur Sagaser, to deliver to the Hearings
Unit of the Bureau of Labor and Indus=
tries, Room 309, 1400 S. W. Fifth A
nue, Porfland, Oregon 97201, the
following documents: g

1) a certified check payable to t
Bureau of Labor and Industries in trust
for Paul S. Gill in the amount of SIX
THOUSAND THREE HUNDRED
THIRTY-THREE DOLLARS AND
FIFTY-FIVE CENTS ($6,333.55), (re
resenting $228.55 in gross eamned, un-
paid, due, and payable wages and
$6,105 in penalty wages) plus interes|
at the rate of nine percent per year, fo
the period from August 1, 1984, unti
paid on $228.55, and for the pericd
from September 1, 1984, until paid on
$6,105. E

2) a certified check payable to the
Bureau of Labor and Industries in tru
for Edward C. Gill in the amount o
FIVE THOUSAND SIXTY-TWO DOL-
LARS ($5,062), (representing $142 in"

 DRED
$5,359), (representing $169 in gross

ross eamed, unpaid, due, and pay-
ble wages and $4,920 in penalty
wages) plus interest at the rate of nine
percent per year, for the period from
August 1, 1984, until paid on $142, and
for the period from September 1, 1984,
ntil paid on $4,920.

3) a certified check payable to the

for James Elmer Gill in the amount of
IVE THOUSAND THREE HUN-
FIFTY-NINE DOLLARS

amed, unpaid, due, and payable
wages and $5,190 in penally wages)

- plus interest at the rate of nine percent
- per year, for the period from August 1,
‘1984, until paid on $169, and for the
- period from September 1, 1984, until

yaid on $5,190.
4) a certified check payable to the

-Bureau of Labor and Industries in trust
~for George C. Gill in the amount of
. FIVE THOUSAND EIGHT HUNDRED

ONE DOLLARS AND TWENTY-FIVE
CENTS ($5,801.25), (representing

- $63.75 in gross eamed, unpaid, due,
and payable wages and $5,737.50 in
" penalty wages) plus interest at the rate

f nine percent per year, for the period

_fom August 1, 1984, until paid on
/$63.75, and for the period from Sep-

ember 1, 1984, until paid on $5,737.

Bureau of Labor and Industries in trust -

In the Matter of LOIS SHORT 2m
In the Matter of
LOIS L. SHORT,
dba Northwoods Restaurant &

Lounge, Respondent.

Case Number 22-85
Final Order of the Commissioner
Mary Wendy Roberts
Issued December 11, 1986.

SYNOPSIS

Respondent was Claimants' em-
ployer and williully failed fo pay the
Claimants' wages, including overtime,
immediately upon temmination. Re-
spondent failed to show that she was
financially unable to pay the wages at
the time they accrued, and thus was
liable for civil penalty wages. ORS
652.140, 652.150, 652310, 653.261;
OAR 839-21-017.

The above-entitted contested case
came on regularly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Officer by the Commissioner
of the Bureau of Labor and !ndustries
of the State of Oregon. The hearing
was conducted on July 16, 1986, in
Room 311 of the State Office Building,
1400 SW. Fith Avenue, Porfland,
Oregon. Douglas McKean, Acfing
Compliance Specialist Supervisor of
the Wage and Hour Division of the Bu-
reau of Labor and Industries (hereinaf-
ter the Agency) presented a summary
of the case for the Agency. Lois L.
Short, doing business as Northwoods
Restaurant & Lounge, (hereinafter the
Employer) represented herself. Claim-
ants Leslea Ann Brown, Rhonda Lea
Christian, William R. Dalgamo, Lucille
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Eastman, Darla Denise Hill, and Lorine
M. Taylor were present throughout all
or most of the hearing. Claimants
Jemy Monroe Maden and Anita Louise
Sinclair were not present.

The Presiding Officer called as wit-
nesses the six Claimants who were
present; the Employer, Mr. Mclean,
Darrell Hutton, Inspector of the En-
forcement Division of the Oregon Lig-
uor Control Commission; and Renee
Bryant Mason, Assistant Attomey
General of the Department of Justice
of the State of Oregon. The Employer
called no witnesses.

Having full considered the entire re-
cord in this matter, 1, Mary Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
jowing Findings of Fact (Procedural
and on the Merits), Ultimate Findings
of Fact, Conclusions of Law, Opinion
and Order.

FINDINGS OF FACT —
PROCEDURAL

1) At various times between July
22 and July 29, 1985, each of the eight
Claimants named in the Introduction
above fled with the Wage and Hour
Division of the Agency a wage claim
which alleged, in effect, that the Em-

ployer was the Claimant's former em-
ployer and that the Employer had failed

to pay wages due to the Claimant.

2) At the same time that each
Claimant filed his or her wage claim,
each assigned all wages due him or
her from the Employer to the Commis-
sioner of the Agency, in trust for that

Claimant.

3) On March 5, 1986, the Com-
missioner of the Agency served on the
Employer an Order of Determination

pased upon the Claimants' wage
claims. That Order of Determination
found that the Employer owed the
Ciaimants a total of $2174.51 in wages
and $9157.80 in penalty wages, plus
interest on both of those sums. :

4) On or about March 20, 1986,
the Employer, through an attomey,
fied a demand for a contested case
hearing on the Order of Determination;
an answer to the factual allegations
contained therein, and a statement thal
the Employer would represent hersel
at the hearing. The answer stated tha
the Employer was not the Claimants
employer during times material herei

5) On or about April 24, 1986, thi:
forum served a Notice of the time ani
place of the hearing of this matter or
the Employer, the Agency, and each
Claimant.

6) The forum sent a document en

tiled "Information Relating to Civil

Rights or Wage and Hour Contested
Case Hearings" with the notice of hear
ing. At the commencement of th
hearing, the Employer, and each of th
six Claimants present, stated that he o
she had received and read this docu
ment and had no questions about it

7) At the commencement of th
hearing, the Presiding Officer e
plained the issues involved, and th
matters that had to be either proved
disproved, herein.

FINDINGS OF FACT - THE MERITS

1) The instant wage claims co
cem work which the Claima
performed from June 30, 1
through July 11, 1985. During this tir
(hereinafter referred to as the wal
claim period),' each Claimant was e
ployed at the Northwoods Restaura

& Lounge (hereinafter the North-
woods), an establishment serving food
and beverage which was located in
Clatskanie, Oregon.

2} During all times material herein
through Juiy 10, 1985, the Northwoods
was open for business seven days a
week, fom 6 am. untl 10 pm. One
cook and one waitress worked there at
all times during these hours. In addi-
tion, the following employees worked
the following times: after 11:00 each
morming, a bartender; on Friday and
Saturday evenings, a cocktail waitress;
and each moming, a janitor.

£ 3) The following facts as to the to-
tal number of hours and days each
Claimant worked at the Northwoods
during the wage claim period, their
gross wage rates for that work and the
type of work each did are not in
pute:

~* a) Claimant Brown, waitress/
cashier, worked a total of 42 hours on
different days, eaming $4 per hour.
b) Claimant Christian worked a to-
of 27.5 hours at $4 per hour as a
cocktail waitress and a food waitress,
and a total of 14.5 hours at $4 per hour
a bartender, on six different days.

1985.

Claimant Sinclair.
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¢) Claimant Dalgamo worked a to-
tal of 62.5 hours at $5 per hour on
seven different days, as a cook, and
every day for two weeks at $75 per
two weeks, as a janitor.

d) Claimant Eastman, cook,
worked a total of 58 hours on seven
different days, eaming $5 per hour.

) Claimant Hil, waitress, worked
a tofal of 57.25 hours on seven differ-
ent days, eaming $3.50 per hour.

f) Claimant Maden, bartender,
worked a total of 64 hours on eight dif-
ferent days, eaming $5.50 per hour.

g} Claimant Sinclair, bartender,
worked a total of 75.5 hours on nine
different days.? She eamed her regu-
lar rate of $5 per hour for 71 of those
hours. However, because she worked
44.5 hours during one workweek, she
eamed the statutorly-mandated over-
time rate of time-and-one-half, or $7.50
per hour, for her final 4.5 work howrs
that week. (See Conclusion of Law 5
below.)

h) Claimant Taylor, cook, worked
a total of 40.5 hours on six different
days, eaming $5.25 per hour.

4) No Claimant was paid anything
for his or her above-cited worlk.

There is one exception to the June 30, 1985, start date for the wage
_claim period: part of Claimant Dalgamo's wage claim is for janitorial work he
‘performed starting two weeks before July 9 or 10, 1985, Accordingly, the wage
‘claim period for just Claimant Dalgarno's janitorial work started June 25 or 26,

. The information on the wage claim forms filed by Claimants Hill and Sin-
‘clair differed from the information on the Agency's "Wage Transcription and
omputation” Sheets for those Claimants. The forum has found the informa-
r on the latter documents to be more accurate, because it is based not onily
on what these Claimants said on their wage claim forms, but on a calendar
rm they completed for the Agency, which itemized their dates worked and
urs worked each date. An exhibit in the recosd shows the calendar form for
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5) The issue herein is whether the
Employer was responsible for payment
of the wages the Claimants eamed for
their above-cited work. The Agency
has determined that the Employer was
responsible for payment of those
wages. The Employer asserts that
she was not responsible for those
wages, because she divested herself
of any such responsibifity hefore they
were eamed.

6) The Employer purchased the
real estate and business of the North-
woods in 1982, and owned it untit on or
about October 24, 1984, when she
sold her interest in the real property to
R & M Management, inc. (hereinafter
R & M). R & M's principals were and
are Ruth Osbome, the Employer's son
Michael Short, and Cher Lamonte, and
the Employer asserts that she is not

identified with R & M in any way.

7) After the sale to R & M, the Em-
ployer continued to own and operate
leasing
back from R & M the property she had
sold to it R & M's only relationship to
the operation of the Northwoods,
therefore, was that of landlord of its

the Northwoods business,

premises.

8) At hearing, the Employer as-
serted that since October 1984, R & M
has owned both the real property and
the business of the Northwoods. How-
ever, the documents on the record evi-
dencing the sale to R & M, and the
commercial lease whereunder the Em-
ployer leased back the property after
that sale, refer only to transfer of the
real property on which the Northwoods

is located.

Furthermore, the Employer has
held, in her own name, the only liquor
dispenser's license for the Northwoods

since 1982. As Oregon Liquor Control
Commission (hereinafter OLCC) rules
require anyone who obtains an interest
in such a business to be named on
that license, the fact that only the Em-
ployer has been so named supports
the conciusion that she has held all in-
terests in the Northwoods business

since 1982. On or about October 26, -
1985, after the Employer had fold -
OLCC Inspector Darrell Hutton that the
interest she sold to R & M was just a
real property interest, Mr. Hutton deter-
mined, based on that assertion and the:
sales and lease documents, that the

Employer continued to own the North

woods business after her transaction

withR&M. .
Moreover, since September 27

1983, the Employer has been the only .
authorized representative and party o
interest of the Northwoads Restauran
& Lounge (the assumed business:
name by which the Northwoods oper-

ated during all times material) regi
tered with the Corporation Division
the Commerce Department of
State of Oregon. _
Finally, neither in her answer nor
any of her contacts with the Agen
described in Finding of Fact 23 bel

did the Employer assert that she had

sold the Northwoods business to R

For those reasons, the forum h
determined that the Employer did
sell and retained, ownership of
Northwoods business by and after b
above-described sale transaction Wi
R&M. L

9) During the Spring of 1985, S
phen E. Schallhom and Linda Wo
ward met several times with Mich
Short, who said he was represent
his mother, the owner of

Northwoods. Purstant to those meet-
ings, on April 8, 1985, Mr. Schallhom
and a partner named Edward L. Can-
field agreed to purchase the business
of the Northwoods and an option to
buy its real property. (When Ruth Os-
bome, for R & M, actually signed the
eamest money receipt incamating that
agreement, Mr. Short and the Em-
ployer told Mr. Schalhom that "the
property” had been transferred to Ms.
Osbome for tax purposes.) As the
same time, Mr. Schallhom, through
Ms. Woodward, put down $1000 ear-
nest money on this purchase. After

. Mr. Canfield dropped out, Mr. Schall-
. hom and Ms. Woodward formed
" Clatco Corporation to act as buyer in

this transaction.

10)On Aprl 8, 1985, after the
above-mentioned eamest money re-
ceipt had been signed, and anticipating
Mr. Schallhom's purchase of the
Northwoods, Mr. Schalthorn and the
Employer signed a management
agreement whereunder, starting April
15, 1985