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SYNOPSIS

Respondent failed to pay Claimant the minimum wage for hours Claimant worked as a dispatcher and willfully failed to pay Claimant all wages earned and due when Claimant quit his employment, in violation of ORS 653.025(3) and ORS 652.140(2).  Respondent also failed to make and preserve a record of the hours Claimant worked as a dispatcher, in violation of ORS 653.045(1)(b).  Respondent is liable for $100.75 in unpaid wages to Claimant.  Respondent is also liable for $3,120 in civil penalty wages.  The penalty amount, computed as provided in former ORS 652.150, and in accordance with ORS 653.055, includes $1,560 as penalties for Respondent’s failure to pay Claimant the minimum wage he was entitled to under ORS 653.025 and $1,560 as penalties for Respondent’s willful failure to pay Claimant wages due when Claimant quit his employment under ORS 652.140(2).  Respondent is also liable for $1,000 in civil penalties for willfully failing to make and preserve a record of Claimant’s hours worked.  ORS 653.010; ORS 652.310; ORS 652.140(2); former ORS 652.150; ORS 653.045(1)(b); ORS 652.025(3); ORS 653.055; ORS 653.256; ORS 652.445.
The above-entitled case came on regularly for hearing before Linda A. Lohr, designated as Administrative Law Judge (“ALJ”) by Dan Gardner, Commissioner of the Bureau of Labor and Industries for the State of Oregon.  The hearing was held on March 11, 2003, in the Bureau of Labor and Industries Conference Room, located at 3865 Wolverine Street NE, Building E-1, Salem, Oregon.

Peter McSwain, an employee of the Agency, represented the Bureau of Labor and Industries (“BOLI” or “the Agency”).  Joseph Rogers (“Claimant”) was present throughout the hearing and was not represented by counsel.  TCS Global Corp. (“Respondent”) authorized Charles Bresser to appear as its representative and he was present during part of the hearing.  Respondent’s registered agent, Susan Bresser, was present during part of the hearing.
In addition to Claimant, the Agency called as witnesses: Charles Bresser, Respondent’s authorized representative; Dale Thime, former Respondent employee; and Dylan Morgan, BOLI Wage and Hour compliance specialist.
Respondent called no witnesses.

The forum received as evidence:

a)
Administrative exhibits X-1 through X-11;


b)
Agency exhibits A-1 through A-27 (filed with the Agency’s case summary). 
Having fully considered the entire record in this matter, I, Dan Gardner, Commissioner of the Bureau of Labor and Industries, hereby make the following Findings of Fact (Procedural and on the Merits), Ultimate Findings of Fact, Conclusions of Law, Opinion, and Order.
FINDINGS OF FACT – PROCEDURAL

1)
On January 24, 2002, Claimant filed a wage claim form stating Respondent had employed him from July 1 through December 15, 2001, and failed to pay him all wages due.
2)
At the time he filed his wage claim, Claimant assigned to the Commissioner of the Bureau of Labor and Industries, in trust for Claimant, all wages due from Respondent.
3)
On September 25, 2002, the Agency issued an Order of Determination and a Notice of Intent to Assess Civil Penalties, both numbered 02-0324.  In the Order of Determination, the Agency alleged Respondent had employed Claimant during the period July 1 through December 15, 2001, and that “although the provisions of ORS 653.025 required the employer to compensate the wage claimant at a rate not less than $6.50 per hour for each hour worked in that period, the employer failed to maintain and preserve records of hours worked and wages paid, and failed to provide these records to the bureau as required by [the applicable rules and statutes].  Employer admits that some wages are owed, however, due to lack of reliable records establishing the dates and hours claimant worked, the bureau is unable to compute what claimant earned during the wage claim period.”  The Agency alleged Respondent’s failure to pay all of Claimant’s wages when due was willful and Respondent was liable to Claimant for $1,560 as penalty wages, plus interest.  The Agency further alleged that Respondent was liable for an additional $1,560 as penalty wages, plus interest, pursuant to ORS 653.055, because it paid Claimant less than the wages to which Claimant was entitled under ORS 653.010 to 653.261.  In its Notice of Intent to Assess Civil Penalties, the Agency alleged Respondent failed to maintain and preserve required payroll records or, in the alternative, that Respondent failed to make payroll records available to the Agency for inspection.  The Agency cited aggravating factors and sought a $1,000 civil penalty.  The Order of Determination and Notice of Intent were personally served on Charles “Bear” Bresser at TCS Global Corp., 225 Wallace Road NW, Suite A, Salem, Oregon, and gave Respondent 20 days to pay the sums, request an administrative hearing and submit an answer to the charges, or demand a trial in a court of law.
4)
On October 16, 2002, attorney William D. Brandt requested a contested case hearing on Respondent’s behalf and did not include an answer to the Agency’s charging documents.  The Agency notified Respondent that its response was insufficient and extended the filing date of the answer and request for hearing.  On November 4, 2002, Brandt filed an answer on behalf of Respondent.  In its answer, Respondent denied it owed Claimant any wages or that it had previously admitted any wages were owed.  As its defense, Respondent asserted it paid all wages due and “maintained records as required by Oregon law and has not failed to cooperate or provide records to the Bureau of Labor and Industries.”


5)
On January 30, 2003, the Agency requested a hearing.  On February 7, 2003, the Hearings Unit issued a Notice of Hearing stating the hearing would commence at 9 a.m. on March 11, 2003.  With the Notice of Hearing, the forum included copies of the Order of Determination and Notice of Intent to Assess Civil Penalties, a “SUMMARY OF CONTESTED CASE RIGHTS AND PROCEDURES” and a copy of the forum’s contested case hearings rules, OAR 839-050-0000 to 839-050-0440.  The following statement appears on the Notice of Hearing:

“Any motions or other documents that participants wish to file with the Hearings Unit must be mailed or hand-delivered to the Hearings Unit.  Fax filings are not allowed except under specific instruction of an Administrative Law Judge.  Following is the Hearings Unit address:

“HEARINGS UNIT, Bureau of Labor and Industries, Suite 1025, 800 NE Oregon Street #32, Portland, Oregon 97232-2162, (503) 731-4487

“Any documents filed with the Hearings Unit must also be served upon all other participants or their representatives, pursuant to OAR 839-050-0030(3) and those statutes and rules cited in the Order of Determination or Notice of Intent.”

The Notice of Hearing and accompanying documents were mailed to William D. Brandt, Attorney at Law, 1820 Commercial Street SE, Salem, Oregon 97301; TCS Global Corp., 225 Wallace Road NW, Suite A, Salem, Oregon 97304; and Susan F. Bresser, Respondent’s registered agent, 4550 Boulder Drive SE, Salem, Oregon 97301.  The U.S. Post Office did not return the Notice of Hearing documents to the Hearings Unit.

6)
On February 13, 2003, the Hearings Unit received a letter by facsimile transmission from Brandt stating, in pertinent part: 
“This office is in receipt of a Notice of Hearing with regard to the above matter.  The hearing is set for March 11, 2003.  Please be advised that at this time this office does NOT represent TCS Global Corporation and will not be making any appearance on behalf of that corporation at the hearing or with regard to this matter.  I have advised TCS Global by letter of that fact.”
The Hearings Unit received the original document on February 14, 2003.
7)
On February 14, 2003, the forum issued an interim order requiring Respondent to either retain counsel or file a letter authorizing a representative to appear on its behalf in compliance with OAR 839-050-0110, a copy of which was attached to the interim order.
8)
On February 18, 2003, the forum issued a case summary order requiring the Agency and Respondent to submit case summaries that included: lists of all persons to be called as witnesses; identification and copies of all documents to be offered into evidence; a brief statement of the elements of the claim (for the Agency only); and a statement of any agreed or stipulated facts and any wage and penalty calculations (for the Agency only).  The forum ordered the participants to submit their case summaries by March 3, 2003, and advised them of the possible sanctions for failure to comply with the case summary order.  Additionally, the case summary order included an advisory that: “The forum will not consider Respondent’s case summary unless it is submitted by counsel or an authorized representative.  See OAR 839-0500110(2) & (3).”  The case summary order was mailed to Susan F. Bresser, Registered Agent, TCS Global Corp., 4550 Boulder Drive SE, Salem, Oregon 97301 and was not returned to the Hearings Unit by the U.S. Post Office.
9)
On February 18, 2003, the Agency filed a case summary.  Respondent did not file a case summary.
10)
On February 21, 2004, the Agency moved to amend its Notice of Intent to correct a typographical error and to add the second page of its case summary to the record because it was inadvertently omitted due to a copying error.  The Agency served its motion on “Charles Bresser, Authorized Representative, TCS Global Corp., 4550 Boulder Drive SE, Salem, Oregon 97301.”  Respondent did not respond to the Agency’s motion and on March 5, 2003, the forum issued an interim order granting the motion.   On March 7, 2003, the forum issued an addendum to the interim order granting the Agency’s motion that stated, in pertinent part:

“To the extent the interim order issued on March 5, 2003, was served on Charles Bresser as Respondent’s “authorized representative,” it is not to be construed as sufficient to comply with the requirements of OAR 839-050-0110(3).  The forum inadvertently served the order on Bresser based upon the Agency’s Certificate of Service that was attached to its Motion to Amend Notice and to Supplement Case Summary which showed the motion was served on ‘Charles Bresser, Authorized Representative.’  To date, Respondent has not filed a letter with the Hearings Unit authorizing Charles Bresser to appear on behalf of Respondent during this proceeding.  Until it complies with the interim order issued on February 14, 2003, requiring it to either retain counsel or file a letter authorizing a representative, Respondent will not be allowed to participate in the hearing set for Tuesday, March 11, 2003.”

11)
On March 10, 2003, the participants notified the ALJ by conference call that Agency case presenter Peter McSwain had received a letter on February 20, 2003, authorizing Charles Bresser to represent the corporation in the contested case proceeding.  McSwain stated he had assumed at the time that the forum was served with a similar letter.  McSwain provided the ALJ with a copy of the letter, which was dated February 18, 2003, and stated, in pertinent part:

“Dear Sir or Madam:

“This letter is to formally inform the Commissioner of the Bureau of Labor and Industries that I, Susan Faye Bresser, President and CEO of T.C.S. Global Corp. do hereby appoint as the Corporation’s authorized representative Charles Bresser.

“Information on representative is as follows:

“Charles Bresser, 4550 Boulder Dr. SE, Salem, OR 97301

“ * * *

“Thank you for your help in guiding me through this matter as to representatives.”

The letter was addressed to: “BOLI, Department of the Commissioner, Wage and Hour Division, Suite 1160, 800 NE Oregon Street, Portland, Oregon.”
12)
At the start of hearing, Respondent’s authorized representative (“Bresser”) acknowledged that Respondent had received the Notice of Hearing, but stated it had not received the Notice of Contested Case Rights and Procedures or the administrative rules governing the proceeding.  The ALJ took official notice of the Hearings Unit’s practice and procedure to include with the Notice of Hearing copies of the summary of contested case rights and procedures and the complete contested case hearing rules.  The record reflects both were included in the Notice of Hearing served on Respondent in February 2003.  Nevertheless, the ALJ provided Bresser with an extra copy of the Division 50 Contested Case Hearing Rules and an opportunity to review the rules prior to commencing the hearing.
13)
At the start of hearing, the ALJ verbally advised the participants of the issues to be addressed, the matters to be proved, and the procedures governing the conduct of the hearing.
14)
During the hearing, Bresser objected to the case presenter’s line of questioning on the ground that the Agency was raising an issue of “implied contract.”  The ALJ overruled the objection because the Agency’s questions were directly related to Claimant’s perception of his wage agreement with Respondent for certain job duties.  As Claimant continued to testify, Bresser became increasingly belligerent toward Claimant and the Agency case presenter and repeatedly interrupted the Agency’s direct examination with name calling and offensive language.  Bresser pounded his fist on the table, yelled at the ALJ, and despite the ALJ’s admonition, continued to disrupt the proceeding.  After a short recess to afford Bresser the opportunity to calm down, the Agency case presenter completed his direct examination of Claimant and rested the Agency’s case.  Bresser declined to cross-examine Claimant and requested a postponement to allow Respondent additional time to gather witnesses to rebut the Agency’s case.  The ALJ determined that Respondent received the Notice of Hearing and all of the forum’s orders, including the case summary order, and had adequate time to prepare for the hearing.  The ALJ further noted that Respondent had not filed a case summary in compliance with the case summary order.  On that basis, the ALJ denied Respondent’s request for postponement and this order affirms that ruling.  Bresser stated: “I ain’t gonna discuss this - this is stupid” and declined to present a case on behalf of Respondent.  Bresser and Respondent’s registered agent, Susan Bresser, left the hearing without presenting any evidence.
15)
The ALJ issued a proposed order on July 3, 2003, that notified the participants they were entitled to file exceptions to the proposed order within ten days of its issuance.  Neither the Agency nor Respondent filed exceptions.
Findings Of Fact – The Merits

1)
At all times material herein, Respondent TCS Global Corp. was an active Oregon corporation engaged in traffic control (“flagging”) services and employed one or more individuals in Oregon.
2)
At all times material herein, Charles “Bear” Bresser was a co-owner of Respondent.
3)
Respondent, through Bresser, hired Claimant on July 1, 2001, as a flagger and pilot car operator.  Respondent agreed to pay Claimant $10.00 per hour or the prevailing wage rate if he performed work on contracts involving public works.  Claimant received the applicable prevailing wage rate for the hours he worked on public works contracts.
4)
About three weeks after Claimant was hired, Bresser offered him additional duties as district manager in charge of Respondent’s coastal district.  The district incorporated the northern coastal area, extending from Newport to Astoria and 32 miles inland.  Claimant understood that his duties would include talking to contractors, determining how many flaggers were needed on each job site, and dispatching the flaggers to the job sites each day.  Respondent intended that Claimant have full management of the district, including conducting regular safety meetings and engaging in marketing activities for the coastal area.  In exchange for the management duties, Bresser told Claimant that Respondent would pay Claimant a five per cent commission on all of the flagging contracts for the northern coastal area.  Claimant understood from Bresser that his commission was to be paid quarterly and he was to receive the first payment six months from the date Claimant began his employment with Respondent.  There was no written contract between Respondent and Claimant.  Although Claimant did some safety training and regularly dispatched flaggers to particular job sites, he did not record the hours he performed those duties because he believed his pay for that work was by commission.
5)
Claimant’s dispatcher duties covered a 60 day period, less the days he was absent from work during hunting season or for other reasons.  Bresser dispatched flaggers to their job sites during Claimant’s absences.  Between July 1 and December 15, 2001, Claimant worked at least 31 days as a dispatcher and spent approximately one half hour dispatching flaggers each of those days.
6)
Between July and December 2001, Claimant continued to do flagging and pilot car work to take care of his basic living expenses.  He recorded the number of hours he worked as a flagger and pilot car operator on TCS Global Corp. time cards that indicate the name of the contractor, job number, project location, date and day, names of flaggers and pilot car operators, the start and finish time of each, and the number of hours worked.  The requisite information on the time cards corresponds with the Oregon Department of Transportation (“ODOT”) “Flagger and Pilot Car Receipt,” including “Flagger Names” and “Pilot Car Operator Names,” that Respondent used for public works contracts.  Neither the time cards nor the ODOT receipts provide a timekeeping section for other job descriptions, including hours worked by dispatchers.  Claimant makes no claim for unpaid wages pertaining to his flagging and pilot car work.  7)
Respondent did not keep a record of the number of hours Claimant worked as a dispatcher between July 1 and December 15, 2001.
8)
Sometime during his employment, Claimant ordered business cards and arranged to have his personal cell phone set up as a “company phone” per Bresser’s instruction and representation that Respondent would pay for the cards and reimburse Claimant for his cell phone bills.  Before Claimant ordered the business cards, the printing company sought and received Respondent’s authorization through Bear Bresser.  Bresser also attempted unsuccessfully to include Respondent’s name on Claimant’s personal cell phone account.  He assured Claimant that, in any event, Respondent would take care of the cell phone bills.  Thereafter, Claimant began receiving bills for the business cards and telephone calls threatening collection activity for his unpaid cell phone bills.  Respondent did not pay Claimant for the business cards or reimburse him for the overdue cell phone bills.  Claimant ultimately paid for the business cards himself and in November 2001 the cell phone bills were referred to a collection company.  Claimant makes no claim for reimbursement of any of his expenses in this proceeding.

9)
During his employment, Claimant used his own car while performing his pilot car duties with the understanding that Respondent would reimburse him for the gasoline he used for the job.  Claimant turned in fuel receipts to Respondent for reimbursement five times during a two month period prior to November 2001.  Claimant complained to Bresser and Bresser’s wife, Susan, on several occasions about Respondent’s failure to reimburse him for fuel, the business cards and the cell phone bills.  During that time, Claimant began to doubt whether Respondent was going to give him “a big commission check” as he expected at the end of the six month period.  Consequently, Claimant quit his employment on December 15, 2001, and gave Respondent a letter that stated:

“Attn. Bear, Robin & Sue

“As of 12/15/01 I terminate my employment with TCS global [sic][.]
“Submit final payment within 30 days of receiving this letter or further action will be taken and you will be responsible for Lawyer fees as well[.]
“Moneys or dollars owed to Joseph E. Rogers, from TCS Global, as follows

“1.
District Manager fees of 5%, off the top of {all contracts in Region 2}, described radius is, starting at Newport, North to Astoria, East to Banks and South West to point of beginning.  5% is owed from 7/01/01 to termination date of 12/15/01.

“2.
$130.00 fuel reimbursement owed from Pilot car fuel and oil used on the Elsie Job in early July with Columbia River Contractor, Nehalem Bridge.

“3.
One hour owed for under payment on vernonia [sic] job, with morse [sic] brothers in early July. {prevailing}

“4.
Two hours owed for under payment on July 12, time card. {prevailing}

“5.
Seven hours owed at 11.00 per hour for 7 safety meetings, conducted by myself.

“6.
$386.76 owed for cell phone service, unpaid balance.

“7.
Debt owed to Coast Printing for TCS Global business cards.
“Joseph E. Rogers 12/15/01” 

10)
There is no evidence in the record pertaining to the number of contracts or the value of the contracts in “Region 2” between July 1 and December 15, 2001.


11)
Respondent concedes that Claimant worked at least one half hour per day for at least 31 days as a dispatcher which equals 15.5 hours.

12)
Respondent did not pay Claimant the applicable minimum wage for the hours Claimant worked as a dispatcher.

13)
Civil penalties, computed in accordance with ORS 653.055 and as provided in former ORS 652.150 and former OAR 839-001-0470(1)(c), equal $1,560 ($6.50 per hour x 8 hours per day = $52 per day x 30 days = $1,560).


14)
As of the date of hearing, Claimant had not been paid any wages for the 15.5 hours of dispatch work performed between July 1 and December 15, 2001.

15)
Civil penalty wages, computed in accordance with former ORS 652.150 and former OAR 839-001-0470(1)(c), equal $1,560 ($6.50 per hour x 8 hours per day = $52 per day x 30 days = $1,560).

16)
Dale Thime’s testimony that he observed Claimant conducting training meetings and dispatching flaggers on behalf of Respondent was generally credible.  He was not clear, however, about how much time Claimant spent on those activities.  Although he stated Claimant spent one half to one hour per day two or three times per week conducting safety meetings and spent “well over an hour per day” dispatching flaggers, he also stated he only “worked around” Claimant “on some of the jobs.”  Moreover, he reported to the Agency investigator during the wage claim investigation that he “could not quantify the amount of time [Claimant] spent on these activities, but * * * emphasized that [Claimant] would easily work 40 hours or more in a week.”  The forum, therefore, credits his testimony insofar as he observed Claimant doing safety training and dispatching, but discounts his estimate of the amount of time Claimant spent on those activities.

17)
Claimant’s testimony was generally credible.  He readily acknowledged that he was paid for his flagging and pilot car work.  He also credibly testified that he did not track the hours he worked as a trainer or dispatcher due to his belief that he would receive a commission for performing those duties.  Although Claimant and Bresser disagree on whether they implemented a side agreement that included those extra duties, Bresser’s testimony regarding his original intention to pay Claimant a commission to perform management duties that included training and dispatching, and his concession that Claimant actually performed dispatcher duties at Bresser’s direction, bolsters Claimant’s testimony that he performed work for which he was not paid.  However, Claimant’s testimony did not include any estimate of hours worked and, in the absence of a reliable estimate, the forum has only considered Respondent’s concessions that Claimant worked at least 15.5 hours as a dispatcher and that Respondent kept no record of those hours.
18)
Bear Bresser’s testimony was directly affected by his demeanor during the hearing.  Although his testimony during the Agency’s case in chief appeared to be direct and straightforward, it was negated entirely when he became argumentative and disruptive during Claimant’s testimony.  Rather than wait for and use his opportunity to challenge Claimant’s credibility on certain points, Bresser chose to repeatedly interrupt Claimant’s direct testimony with derogatory language and insults, which continued to escalate, despite the ALJ’s admonitions, until Bresser left the hearing voluntarily without cross-examining Claimant or presenting a case on behalf of Respondent.  Other than considering his admissions that Claimant performed dispatch work and no records were kept of those hours, the forum gave Bresser’s testimony little, if any, weight.
ULTIMATE FINDINGS OF FACT

1)
At all times material herein, Respondent TCS Global Corp. was an active Oregon corporation that engaged the personal services of one or more persons in Oregon, including Claimant, who was Respondent’s employee.
2)
At the time Claimant quit his employment without notice, Respondent owed Claimant at least the minimum wage of $6.50 per hour for 15.5 hours of work Claimant performed work as a dispatcher from July 1 through December 15, 2001.  Respondent did not pay Claimant for any of the hours he worked as a dispatcher and, therefore, owes Claimant $100.75 in unpaid wages.
3)
Respondent’s failure to pay was willful and more than 30 days have passed since Claimant’s wages became due.

4)
Civil penalty wages, computed in accordance with former ORS 652.150 and former OAR 839-001-0470(1)(c), equal $1,560.
5)
During his employment, Respondent did not pay Claimant at least the minimum wage for the hours he worked as a dispatcher.

6)
Civil penalty wages, in accordance with ORS 653.055 and as provided in former ORS 652.150 and former OAR 839-001-0470(1)(c), equal $1,560.

7)
Respondent willfully failed to make and keep payroll records showing the actual hours Claimant worked as a dispatcher between July 1 and December 15, 2001.

conclusions of law

1)
During all times material herein, Respondent was an Oregon employer who suffered or permitted Claimant to work.  ORS 653.010(3) & (4). 
2)
The actions, inaction, statements, and motivations of Bear Bresser, Respondent’s authorized representative and co-owner, are properly imputed to Respondent.

3)
The Commissioner of the Bureau of Labor and Industries has jurisdiction over the subject matter and the Respondent herein.  ORS 652.310 652.445, ORS 653.010 to 653.261.
4)
Respondent violated ORS 652.025(3) by failing to pay Claimant the minimum wage for each hour Claimant worked as a dispatcher in Respondent’s employ.

5)
Respondent violated ORS 652.140(2) by failing to pay Claimant all wages earned and unpaid within five days, excluding Saturdays, Sundays and holidays, after Claimant quit his employment without notice.  Respondent owes Claimant $100.75 in unpaid, due and owing wages.

6)
Respondent is liable for $1,560 in civil penalties under former ORS 652.150
 for willfully failing to pay all wages or compensation to Claimant when due upon termination of employment as provided in ORS 652.140(2).


7)
Respondent is liable for $1,560 in civil penalties under ORS 653.055 for failing to pay Claimant the applicable minimum wage to which Claimant was entitled to receive under ORS 653.025.

8)
Under the facts and circumstances of this record, and according to the applicable law, the Commissioner of the Bureau of Labor and Industries has the authority to order Respondent to pay Claimant his earned, unpaid, due and payable wages and the civil penalty wages, plus interest on all sums until paid.  ORS 652.332 and ORS 653.055(3).

9)
Respondent violated ORS 653.045(1)(b) by failing to make and keep available a record of the actual hours Claimant worked each week and each pay period of his employment with Respondent.

10)
Respondent’s failure to make and keep a record of the actual hours Claimant worked each week and each pay period was willful and Respondent is liable for $1,000 in civil penalties under ORS 653.256.

11)
Under the facts and circumstances of this record, and according to the applicable law, the Commissioner of the Bureau of Labor and Industries has the authority to order Respondent to pay a $1,000 civil penalty for Respondent’s willful violation of ORS 653.045(1)(b).  ORS 653.256.
opinion

The Agency was required to prove: 1) that Respondent employed Claimant; 2) any pay rate upon which Respondent and Claimant agreed, if it exceeded the minimum wage; 3) that Claimant performed work for which he was not properly compensated; and 4) the amount and extent of work Claimant performed for Respondent.  In the Matter of Barbara Coleman, 19 BOLI 230 (2000).  Respondent does not dispute it employed Claimant between July 1 and December 15, 2001.  Additionally, Respondent acknowledges that Claimant performed dispatcher duties over and above his flagging job and that it may be liable for up to 15.5 hours of work (.5 hours x 31 days).
Claimant’s Pay Rate

Claimant agrees he was paid either the agreed upon rate of $10.00 per hour or the applicable prevailing wage rate for his flagging and pilot car duties during his employment.  However, he credibly testified that Respondent failed to pay an agreed upon commission for Claimant to manage Respondent’s coastal territory, which included, among other responsibilities, dispatching flaggers to various job sites.  Although Respondent is free to pay on a commission basis for those duties, the commission rate must not result in Claimant earning less than the minimum wage rate for each hour worked.  In the Matter of Ann L. Swanger, 19 BOLI 42 (1999).  Here, there is no dispute that Respondent did not pay Claimant any commissions during or after his employment with Respondent.  However, there is no evidence from which to determine the amount of commissions Claimant earned during his employment with Respondent.  Therefore, in the absence of evidence that Claimant was entitled to the same rate for dispatching that he received for his flagging and pilot car work, the forum concludes that Claimant is entitled to be paid the minimum wage rate of $6.50 per hour for all of the hours he worked as a dispatcher for Respondent.

Claimant Performed Work For Which He Was Not Properly Compensated

Claimant credibly testified he worked additional hours for Respondent as a district manager, including work as a dispatcher.  Respondent agrees only that Claimant performed dispatch work in addition to flagging and pilot car driving.  Both agree that Claimant received no commissions as payment for work performed over and above his regular flagging and pilot car driving duties during or after his employment.  Claimant’s time cards for the claim period support Claimant’s contention that he was paid only for flagging and driving.  Additionally, Thime credibly testified that he observed Claimant performing work as a dispatcher and he also attended some training sessions that Claimant conducted on behalf of Respondent.  Thime also stated Claimant complained to Thime and Thime heard him complain to Bresser about “not getting what he [Claimant] was promised.”  From those facts, the forum concludes that Claimant performed work for Respondent for which he was not properly paid.

Amount And Extent Of Hours Worked

When the forum concludes, as it does here, that an employee performed work for which he or she was not properly compensated, it becomes the employer’s burden to produce all appropriate records to prove the precise hours and wages involved.  Where an employer has produced no records, as happened in this case, the commissioner may rely on evidence produced by the agency “to show the amount and extent of the employee’s work as a matter of just and reasonable inference and then may award damages to the employee, even though the result be only approximate.”  In the Matter of Ilya Simchuk, 22 BOLI 186, 196 (2001), quoting Anderson v. Mt. Clemens Pottery Co., 3289 US 680 (1946).

Here, Claimant kept no independent records of the hours he worked as a district manager, based on his belief that the five per cent commission Respondent promised him would meet or exceed the wages he was receiving for flagging and driving.  While there is credible evidence to support Claimant’s contentions that he provided safety training for flaggers and acted as dispatcher for Respondent during his employment, there is a dearth of evidence regarding specific days and the amount of time Claimant spent performing those duties.  The Agency alleged in its Order of Determination that “due to the lack of reliable records establishing the dates and hours claimant worked, the [Agency] is unable to compute what claimant earned during the wage claim period.”  Bresser and Claimant agree, however, that Claimant was scheduled to work at least 60 days as a dispatcher.  There is insufficient evidence to determine exactly how many days Claimant actually worked as a dispatcher because both agree Claimant took time off for hunting season and other indeterminate days off.  However, Bresser concedes that Claimant worked at least .5 hours for each of 31 days during Claimant’s employment.  Claimant credibly testified and Bresser acknowledges that Claimant was paid only for the work recorded on his time cards.  The forum therefore concludes that Claimant performed at least 15.5 hours of work for which he was not properly compensated (.5 x 31).  For those hours, Claimant earned a total of $100.75 (minimum wage rate of $6.50 x 15.5).  Respondent owes Claimant $100.75 in unpaid wages.

Civil Penalty Wages Under Former ORS 652.150
The forum may award civil penalty wages where a respondent willfully fails to pay any wages due to any employee whose employment ceases.  Willfulness does not imply or require blame, malice, or moral delinquency.  Rather, a respondent commits an act or omission willfully if he or she acts, or fails to act, intentionally, as a free agent, and with knowledge of what is being done or not done.  Sabin v. Willamette Western Corp., 276 Or 1083, 557 P2d 1344 (1976).

In this case, Respondent knew Claimant was performing work as a dispatcher and made no apparent effort to confirm whether Claimant was recording the time on his time cards.  The time records clearly denote the nature of the work being recorded and Respondent knew or should have known that Claimant was not recording his hours as a dispatcher.  From these facts, the forum infers Respondent voluntarily and as a free agent failed to pay Claimant all of the wages he earned between July 1 and December 15, 2001, at the time Claimant terminated his employment without notice.  Respondent acted willfully and is liable for penalty wages under former ORS 652.150.

Penalty wages, therefore, are assessed and calculated in accordance with former ORS 652.150 in the amount of $1,560.  This figure is computed by multiplying $6.50 per hour by 8 hours per day multiplied by 30 days.  See former ORS 652.150 and former OAR 839-001-0470.

Civil Penalty Wages Under ORS 653.055

The forum may also award civil penalty wages where a respondent fails to meet minimum employment conditions, including the failure to pay minimum wage, in violation of ORS 653.025.  ORS 653.055 provides, in pertinent part:

“(1)
Any employer who pays an employee less than the wages to which the employee is entitled under ORS 653.010 to 653.261 is liable to the employee affected:
(a) For the full amount of the wages, less any amount actually paid to the employee by the employer; and
(b) For civil penalties provided in ORS 652.150.”
In this case, the Agency established by a preponderance of the evidence that Respondent failed to pay Claimant at least the minimum wage of $6.50 per hour for every hour Claimant worked in Respondent’s employ as a dispatcher.  As such, Respondent paid Claimant less than the wage to which Claimant was entitled and Respondent is liable for $1,560 in civil penalties as provided in former ORS 652.150.  This figure is computed by multiplying $6.50 per hour by 8 hours per day multiplied by 30 days.
Recordkeeping Violations


The Agency asks this forum to impose a $1,000 civil penalty against Respondent for failing to maintain and preserve payroll records or, in the alternative, for failing to make records required to be maintained and preserved available to the Agency, in violation of ORS 653.045.  Respondent admits it did not make a record of the hours Claimant worked as a dispatcher between July 1 and December 15, 2001.  ORS 653.045(1) provides:

“Every employer required by ORS 653.025 or by any rule, order or permit issued under ORS 653.030 to pay a minimum wage to any of the employer’s employees shall make and keep available to the Commissioner of the Bureau of Labor and Industries for not less than two years, a record or records containing:

“ * * * *

“(b)
The actual hours worked each week and each pay period by each employee.”

The forum has found that Respondent was required to pay Claimant at least the minimum wage rate for the hours he worked as a dispatcher.  ORS 653.256 authorizes the commissioner to assess civil penalties not to exceed $1,000 for each willful violation of ORS 653.045.

OAR 839-020-0004(33) states:

“‘Willfully’ means knowingly. An action is done knowingly when it is undertaken with actual knowledge of a thing to be done or omitted or action undertaken by a person who should have known the thing to be done or omitted. A person "should have known the thing to be done or omitted" if the person has knowledge of facts or circumstances which, with reasonably diligent inquiry, would place the person on notice of the thing to be done or omitted to be done. A person acts willfully if the person has the means to inform himself or herself but elects not to do so. For purposes of these rules, the employer is presumed to know the requirements of ORS 653.010 to 653.261 and these rules.”
Respondent knew or should have known it was required to make and keep records of Claimant’s work hours.  Respondent, in fact, knew of the requirement because it kept records of the hours Claimant worked as a flagger and pilot car operator.  Respondent also knew or should have known the content of the time cards Claimant turned in for the work he performed which showed only the hours Claimant worked as a flagger and pilot car operator.  Since Respondent knew Claimant was performing additional dispatcher duties at Respondent’s direction, it was obliged to make and preserve records of those additional hours.  Bresser’s assertion, on behalf of Respondent, that Claimant was responsible for recording all of his hours on his time cards is not a defense and does not negate Respondent’s duty to comply with the requirements of ORS 653.045.

The actual amount of the civil penalty the Commissioner assesses depends on the mitigating and aggravating circumstances set forth in OAR 839-020-1020.  See OAR 839-020-1010.  In this case, Respondent presented no mitigating evidence for the forum to consider when determining the amount of the civil penalty.  On the other hand, the Agency alleged, and the forum finds, that Respondent knew or should have known of the violation and had opportunity to correct the violation but failed to do so.  Additionally, the forum finds Respondent’s failure to make and keep a record of Claimant’s hours worked over and above those he worked as a flagger and pilot car operator make it impossible in this case to determine the total amount of wages Claimant earned or the total number of hours Claimant worked for which he was not compensated.  As such, the violation is serious and the forum finds $1,000 to be an appropriate civil penalty in this case.
order

NOW, THEREFORE, as authorized by ORS 652.332, and as payment of the unpaid wages, TCS Global Corp. is hereby ordered to deliver to the Fiscal Services Office of the Bureau of Labor and Industries, 800 NE Oregon Street, Portland, Oregon 97232-2162, the following:

A certified check payable to the Bureau of Labor and Industries, in trust for Claimant Joseph E. Rogers, in the amount of THREE THOUSAND TWO HUNDRED TWENTY DOLLARS AND SEVENTY FIVE CENTS ($3,220.75), representing $100.75 in gross earned, unpaid, due and payable wages, less appropriate lawful deductions, and $3,120 in penalty wages, plus interest at the legal rate on the sum of $100.75 from January 1, 2002, until paid and interest at the legal rate on the sum of $3,120 from February 1, 2002, until paid.


FURTHER, as authorized by ORS 653.256, and as payment of the civil penalty assessed herein, TCS Global Corp. is hereby ordered to deliver to the Fiscal Services Office of the Bureau of Labor and Industries, 800 NE Oregon Street, Portland, Oregon 97232-2162, the following:
A certified check payable to the Bureau of Labor and Industries in the amount of ONE THOUSAND DOLLARS ($1,000), as a civil penalty for one violation of ORS 653.045(1)(b), plus interest at the legal rate from the date the Final Order issues.






� In 2001, the legislature amended ORS 652.150.  The amendment is not relevant to this matter, which involves wages earned prior to its effective date of January 1, 2002.






