Commiszioner Brad Avakian
g Bireau of Labor and [ndustries

COMMISSIONER’S MESSAGE - October 6, 2009

Dear Friends:

I have important updates for you about our work at BOLI, including a strong response to
sexual harassment of employees and our efforts to ensure credibility in the initiative
process. First, I want to let you know of a recent prevailing wage decision in Salem.

As some of you have already heard, the Oregon Court of Appeals ruled against BOLI last
week in the prevailing wage rate (PWR) case against the Salem Conference Center Hotel.
What you may not have heard is our reaction: BOLI will not appeal the decision to the
Oregon Supreme Court.

The Court’s decision, posted here, includes a very good description of the case and the
respective positions of BOLI and the City of Salem, et al, and is pretty brief by judicial
standards. As the Court noted, the analysis of whether a project is covered or not, and
whether it has been or could be divided legally, make PWR a complicated but fascinating
area of law. One need not be an attorney to appreciate the effort that the judges put into
analyzing this case.

My official statement on the decision, as I shared with the press last week, is:

I appreciate the thoughtful decision of the Appeals Court in this case.
BOLI does not intend to appeal it. We are pleased that, while the court
disagreed with our application of the law, it recognized that BOLI’s
position was based reasonably on statute and case law. BOLI made a
good-faith effort to ensure that workers on the Salem Conference Center
hotel were paid the wages that they’re entitled to by law and we will
continue to vigorously protect workers’ wages.

With this case closed, BOLI and the City of Salem will both move forward.
Want to help spread the word about our work on civil rights, workforce development and

a host of other issues? Encourage your friends and colleagues to sign up for the
Commissioner’s Message.

Sincerely,

Bl

Brad Avakian
State Labor Commissioner

The mission of the Bureau of Labor and Industries is to protect employment rights, advance
employment opportunities, and protect access to housing and public accommodations free from
discrimination.



Avakian Awards $127, 713 in Sex Harassment Case

In mid-September, Commissioner Avakian issued a final order in the sexual harassment case against
From the Wilderness, Inc. (FTWI) and Michael Ruppert of Ashland. In addition to awarding lost wages,
Commissioner Avakian ordered $125,000 in mental and emotional suffering damages paid to Lindsay
Gerken for the workplace harassment and retaliation she suffered during her less than three months of
employment at FTWL.

“BOLI conducts unbiased, third-party investigations of the complaints we receive,” said Commissioner
Avakian. “But when the investigation finds substantial evidence of a law violation, we will vigorously
pursue justice. In this case, BOLI’s investigation discovered compelling evidence that fully justifies this
damage award.”

Gerken filed a complaint alleging sexual harassment by Ruppert during her employment with FTWI and
for retaliation for terminating her after she refused his advances. Explicitly invited to engage in a sexual
relationship with Ruppert on a Friday, Gerken declined and was terminated the following week. To read
the final order’s description of the continuing pattern of harassment by Ruppert, click here.

PWAC Hears Public Comment on Recommended Survey Changes

The Prevailing Wage Advisory Committee (PWAC) met Thursday, September 24, and heard comments
from various interested parties relating to the committee's recommendations pertaining to the annual
construction industry survey. The data from this survey is used to establish prevailing wage rates on
Oregon public works projects. Click here for the PWAC's recommendations on improving the survey.
The committee also reviewed written comments submitted on the agency's webpage.

A primary concern expressed relates to the committee's proposal that the "peak week" of construction
work currently reported by contractors be extended to a full-year period of time. The committee is
continuing to look at the possibility of utilizing other existing reports and forms of contractor payroll data
as a source for determining prevailing wage rates.

The co-chairs of the PWAC announced at the end of the meeting that the committee will continue to work
on recommendations to improve the survey and address concerns expressed. Stay tuned for more
Commissioner's Message updates on this issue.

BOLI Investigator Finds Evidence of Election Violations
Pay-by-signature uncovered by BOLI compliance specialist

The legislature's investment in BOLI to enforce initiative and referendum petition (IRP) regulations is
paying dividends. In September, a Wage and Hour Division Compliance Specialist discovered evidence
while examining the payroll records for one signature-gathering operation that showed the campaign had
paid at least one employee on a per signature basis. As a violation of state election law, this information
was referred to the Oregon Secretary of State’s office for further action.

“Dylan's careful work in reviewing these payroll records is a great service to Oregon,” said Commissioner
Avakian. “BOLI is working hard, in concert with the Secretary of State's office, to effectively implement
the legislature's investment in IRP enforcement.”

(continues)

The mission of the Bureau of Labor and Industries is to protect employment rights, advance
employment opportunities, and protect access to housing and public accommodations free from
discrimination.



(continued)

Oregon voters made pay-by-signature a violation of state election law in 2002 and since then the
legislature has made efforts to strengthen the law. Unfortunately, because pay-by-signature is not also a
violation of the state's wage and hour laws, BOLI is in a weak position to crack down on this practice.
Commissioner Avakian looks forward to working with the Secretary of State and the legislature to ensure
that all reasonable tools are in place to enforce the ban Oregon’s voters established on pay-by-signature.

Upcoming BOLI Events
Mark your calendars and sign-up now!
Date Event Type Location Subject Contact
Oct. 6 TA Seminar Portland State Wage and Hour Laws | TA Program @
Office Bldg. 971-673-0825
Oct. 8 TA Seminar Eugene—Center for| Leave Laws in TA Program @
Meeting and Oregon: Basic 971-673-0825
Learning OFLA/FMLA
Oct. 13 & | TA Seminar Portland State Employee Supervision: | TA Program @
14 Office Bldg. A Two-Day Basic 971-673-0825
Training
Oct. 14 PWR Seminar Baker County PWR for Contractors | PWR Unit @
Library and Subcontractors 971-673-0838
Oct. 14 PWR Seminar Baker County PWR for Public PWR Unit @
Library Agencies 971-673-0838
Oct. 22 Oregon Council | Portland State Issues of education and | Civil Rights
on Civil Rights Office Bldg. enforcement of civil Division @
rights 971-673-0764
Nov. 2 & | TA Seminar Eugene— Employee Supervision: | TA Program @
3 Downtown Athletic| A Two-Day Basic 971-673-0825
Club Training
Nov. 5 TA Seminar Portland State Leave Laws in TA Program @
Office Bldg. Oregon: Basic 971-673-0825
OFLA/FMLA
Nov. 17 | TA Seminar Salem—Chemeketa] Wage and Hour Laws | TA Program @
Winema Bldg. 48 971-673-0825
Nov. 18 | TA Seminar Portland State Advanced Leave Laws | TA Program @
Office Bldg. 971-673-0825
Dec. 9 & | 25™ ANNUAL PORTLAND Leave Laws, Caselaw | TA Program @
10 EMPLOYMENT | OREGON Updates, the always 971-673-0825
LAW CONVENTION popular Legislative
CONFERENCE | CENTER Update and more!
Dec. 15 TA Seminar Portland State Wage and Hour Laws | TA Program @
Office Bldg. 971-673-0825
Dec. 17 TA Seminar Portland State Recordkeeping TA Program @
Office Bldg. Requirements 971-673-0825

The mission of the Bureau of Labor and Industries is to protect employment rights, advance
employment opportunities, and protect access to housing and public accommodations free from
discrimination.
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