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Information Item   

The EQC’s role in 

reviewing appeals of 

contested case hearings 

Joni Hammond,  Deputy Director 

Sarah Wheeler,  Acting Manager, OCE 

Les Carlough, Senior Policy Advisor, OCE 
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Issuing Enforcement Cases 
(cases per year) 
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Resolving Enforcement Cases 
(cases per year) 
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Types of Cases Before the EQC 
(in the last 10 years) 

Asbestos  
(4 cases) 

Hazardous 
waste  

(3 cases) 

Onsite septic 
installer  
(2 cases) 

Onsite septic 
system (3 cases) 

Open burning  
(2 cases) 

Solid Waste  
(2 cases) 

Storm water  
(2 cases) 

Tanks  
(2 cases) 

Industrial water 
permit (1 case) 

Municipal and 
domestic water 
permit (5 cases) 
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Informal Enforcement Process 

Inspection 

Complaint 
Response 

Report  
Review 

Violation 
Identified

? 

Is the 
Violation 

“Referable” 
? 

Send “Warning Letter” 
• DEQ alleges there was a violation 
• Explains the environmental 

consequences 
• May request steps to remedy the 

violation or mitigate its effects 
• States that DEQ does not anticipate 

initiating formal enforcement  

Send “Pre-Enforcement Notice” 
• DEQ alleges there was a violation 
• Explains the environmental consequences 
• May request steps to remedy the violation 

or mitigate its effects 
• States that DEQ is Initiating formal 

enforcement  

Prepare “referral” for OCE 
• Identification of the alleged violator 
• Statement of the violations alleged 
• Summary of the matter 
• Copies of evidence  

no 

yes 

yes 

EEO or FC 

Attachment B 
Oct. 14-15, 2015, EQC meeting 
Page 5 of 37

Item B 000024



Preparing a Formal Enforcement Action 

Inspector reviews  
FEA for factual &  
technical accuracy 

ELS drafts FEA 
(penalty/order) 

 with input  
from inspector 

Environmental 
Law Specialist (ELS) 
evaluates referral 

evidence, researches 
law, determines 

case strategy 

Chance to comment by  
• regional manager 
• regional division administrator 
• deputy director (director’s delegate) 

Review by OCE 
Manager for 

consistency and 
evidence 

Heads-up notice to  
Respondent, legislators  
and community leaders 

OCE Manager 
 signs and  
serves FEA 
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Post-Issuance (Settlement) Processes 

Respondent 
receives FEA 

“Informal” 
discussion 

Respondent 
pays penalty 
and compliance 
order is final 

Respondent and DEQ 
execute MAO to: 
•  amend allegations, 
•  modify the order, 
•  modify penalty, 
•  include a SEP, or  
•  adopt a payment plan. 

Ability 
to pay 

analysis 

Resp. 
Requests 
Hearing? 

Final Order 
on Default 

Respondent and DEQ do 
not settle.  DEQ arranges 
for ALJ to oversee the 
contested case hearing.   

no 

yes 

DEQ makes 
offer to 
settle 

OCE Manager 
 signs and  
serves FEA 
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Contested-Case and EQC Appeal Process 

Motions 
and/or 
hearing 

ALJ issues 
Proposed Order 
with findings, 
conclusions, and 
explanations 

Briefs 

 
EQC 

Hearing 
 

Final Order 

Oregon Court 
of Appeals  

Motion for 
Clarification 

Remand for further                       
evidence or ALJ consideration 

Petition  
for EQC 
Review 

no 

yes Petitions for 
Reconsideration, 

Rehearing, or Stay 

Transmittal 
Question 
to Agency 

Oregon 
Supreme Court 
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History of EQC 

Appeals 
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Should the EQC change its role? – this is 
really two questions that we want to 
address separately: 

1. Are there types of contested cases where 
review by the EQC is not efficient, 
effective or fair? 

2. If the EQC were to not hear some types of 
appeals, how would the administrative 
practices and procedures need to be 
modified? 
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Are there types of contested 

cases where review by the EQC 

is not efficient, effective or fair? 
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Facts 20 0 4 1 
Penalty amount  24 0 0 0 

Application of law to facts  20 0 1 0 

Interpretation of DEQ laws 13 0 0 3 

Interpretation of other laws 3 0 0 0 
Motions and petitions 7 0 0 0 

Summary of 

issues from the 

26 cases before 

the EQC in the 

10 years from 

2005 – 2014 
 

Respondent 
Appeal 

DEQ 
Appeal 
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Option that Any Proposed Order May Be 
Appealed to EQC (Status Quo) 

Pros 
• ALJ determines factual 

findings at hearing. 
• Reduced ability for parties to 

introduce new evidence later 
aids in finality. 

• Availability of EQC review gives 
respondent  inexpensive 
second “day in court.” 

• Allows DEQ to ask for critical 
corrections to 
misinterpretation of DEQ laws. 

• EQC can ensure that the final 
order reflects EQC policy. 

• No rule change required. 

Cons 
• EQC would still have to review 

voluminous briefing files. 
• The resources expended by 

the parties and the EQC may 
be unwarranted given the 
EQC’s legal constraints. 

• May not address concerns 
voiced by members of the 
EQC. 
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Status Quo but EQC Decides on  
Written Briefs Only 

Pros 
• ALJ determines factual findings at 

hearing. 
• Reduced ability for parties to 

introduce new evidence later aids in 
finality. 

• Availability of EQC review gives 
respondent  inexpensive second “day 
in court.” 

• Allows DEQ to ask for critical 
corrections. 

• EQC may correct rule interpretation 
errors. 

• EQC can ensure that the final order 
reflects EQC policy. 

• May eliminate the awkwardness of 
oral arguments when the EQC is 
limited in what it can do. 

Cons 
• EQC would still have to review 

voluminous briefing files. 
• The resources expended by the 

parties and the EQC may be 
unwarranted given the EQC’s legal 
constraints. 

• There would still need to be a 
decision made at public hearing but 
the EQC could do it with or without 
discussion via consent. 
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Cases relative to penalty amount 
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 Penalty in thousands of dollars  
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Eliminating EQC review of cases with penalties 
below some threshold dollar value 

Pros 
• Would be an easy standard to 

apply. 
• Is similar to how some courts 

manage dockets – based on the 
assumption that more money at 
stake means the case is more 
important. 

Cons 
• Not many lower penalty cases are 

being appealed to the EQC 
anyway. 

• Penalty size may not be related to 
the legal or policy importance of 
the matter. 

• Would likely eliminate more pro 
se individuals with lesser financial 
ability to hire attorneys and to 
appeal to court of appeals. 

• Perception of bias because the 
penalty amount is partially 
determined by who the 
respondent is as specified in our 
penalty rules and how DEQ 
alleges the matter. 

• Would likely require Division 11 
rulemaking. 
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Eliminating EQC review of cases with penalties 
above some dollar value, allowing those to proceed 

to the court of appeals if the parties wish 

Pros 
• Would be an easy standard 

to apply. 
 

Cons 
• EQC would not be able to 

weigh in on policy or 
interpretation matters 
before court appeal. 

• Perception of bias because 
the penalty amount is 
partially determined by who 
the respondent is as 
specified in our penalty 
rules and how DEQ alleges 
the matter. 

• Would likely require 
Division 11 rulemaking. 
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Eliminating EQC Review When the Only Issues 
Are Factual or Record Disputes 

Pros 
• The ALJ is in the best 

position to make factual 
determinations. 

• The EQC has limited 
practical or legal ability to 
be as thorough as the ALJ in 
evaluating evidence. 

• EQC is limited in its ability to 
make changes to the factual 
findings. 
 

Cons 
• More sophisticated 

respondents are likely to 
make the dispute seem to 
involve law or policy, and 
are therefore more likely to 
be able to appeal than less 
sophisticated respondents. 

• There would need to be a 
process for determining 
which cases are only 
factual. 

• Would likely require 
Division 11 rulemaking. 
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Eliminating EQC Review When the Only Issues 
Are Legal Interpretations or Policy Questions 

Pros 

• Addresses the discomfort 
some EQC members have 
voiced in making legal ruling 
without legal training. 

Cons 

• The EQC wouldn’t be able 
to correct misinterpretation 
of its own rules. 

• The EQC would be less able 
to ensure that the final 
order reflects EQC policy. 

• DEQ would need some 
other process to ask for 
legal or policy corrections. 

• Would likely require 
Division 11 rulemaking. 
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Eliminating all Appeals to EQC 

Pros 
• Detailed factual findings by the 

ALJ determined at hearing. 
• Fosters finality of the matter. 
• Addresses the discomfort 

some EQC members have 
voiced in making legal ruling 
without legal training. 

• Addresses the unease some 
EQC members have voiced 
about the EQC not having an 
effective role in reviewing 
factual determinations 
because of legal limitations. 

• May save DEQ resources, 
depending on process. 

Cons 
• Unless another appeal process 

were developed, respondents 
wouldn’t have an inexpensive 
second “day in court”. 

• EQC could not rectify rule 
interpretation errors nor make 
policy corrections.  

• DEQ would need to create 
some way to challenge critical 
ALJ mistakes that affect DEQ’s 
ability to administer programs 
and rules. 

• May require Division 11 
rulemaking. 
 
 

Attachment B 
Oct. 14-15, 2015, EQC meeting 
Page 20 of 37

Item B 000039



If the EQC were to not hear some 

types of appeals, how could the 

administrative practices and 

procedures be modified? 
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Contested-Case and EQC Appeal Process 

Motions 
and/or 
hearing 

ALJ issues 
Proposed Order 
with findings, 
conclusions, and 
explanations Briefs 

 
EQC 

Hearing 
 

Final Order 

Petition for 
review to 

Oregon Court 
of Appeals  

Motion for 
Clarification 

Remand for further                       
evidence or ALJ consideration 

Petition  
for EQC 
Review 

no 

yes 
Petitions for 
Reconsideration, 

Rehearing, or 
Stay 

Transmittal 
Question 
to Agency 

Petition for 
review to 
Oregon 

Supreme Court 

Questions  about statutes 
and rule interpretation can 
be directed to the EQC 
before the ALJ finalizes the 
order 
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Contested-Case and EQC Appeal Process 

Motions 
and/or 
hearing 

ALJ issues 
Proposed Order 
with findings, 
conclusions, and 
explanations Briefs 

 
EQC 

Hearing 
 

Final Order 

Petition for 
review to 

Oregon Court 
of Appeals  

Motion for 
Clarification 

Remand for further                       
evidence or ALJ consideration 

Petition  
for EQC 
Review 

no 

yes 
Petitions for 
Reconsideration, 

Rehearing, or 
Stay 

Transmittal 
Question 
to Agency 

Petition for 
review to 
Oregon 

Supreme Court 

EQC rules allow a party to ask 
the ALJ to clarify some types of 
errors in the proposed order 
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Contested-Case and EQC Appeal Process 

Motions 
and/or 
hearing 

ALJ issues 
Proposed Order 
with findings, 
conclusions, and 
explanations Briefs 

 
EQC 

Hearing 
 

Final Order 

Petition for 
review to 

Oregon Court 
of Appeals  

Motion for 
Clarification 

Remand for further                       
evidence or ALJ consideration 

Petition  
for EQC 
Review 

no 

yes 
Petitions for 
Reconsideration, 

Rehearing, or 
Stay 

Transmittal 
Question 
to Agency 

Petition for 
review to 
Oregon 

Supreme Court 

The ALJ can be allowed 
to issue a Final Order in 
some types of cases or 
for all cases 
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Contested-Case and EQC Appeal Process 

Motions 
and/or 
hearing 

ALJ issues 
Proposed Order 
with findings, 
conclusions, and 
explanations Briefs 

 
EQC 

Hearing 
 

Final Order 

Petition for 
review to 

Oregon Court 
of Appeals  

Motion for 
Clarification 

Remand for further                       
evidence or ALJ consideration 

Petition  
for EQC 
Review 

no 

yes 
Petitions for 
Reconsideration, 

Rehearing, or 
Stay 

Transmittal 
Question 
to Agency 

Petition for 
review to 
Oregon 

Supreme Court 

The Director or delegate 
could decide which cases 
the EQC will review 
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Contested-Case and EQC Appeal Process 

Motions 
and/or 
hearing 

ALJ issues 
Proposed Order 
with findings, 
conclusions, and 
explanations Briefs 

 
EQC 

Hearing 
 

Final Order 

Petition for 
review to 

Oregon Court 
of Appeals  

Motion for 
Clarification 

Remand for further                       
evidence or ALJ consideration 

Petition  
for EQC 
Review 

no 

yes 
Petitions for 
Reconsideration, 

Rehearing, or 
Stay 

Transmittal 
Question 
to Agency 

Petition for 
review to 
Oregon 

Supreme Court 

The Director or delegate  
could hear some types of 
appeals 
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Contested-Case and EQC Appeal Process 

Motions 
and/or 
hearing 

ALJ issues 
Proposed Order 
with findings, 
conclusions, and 
explanations Briefs 

 
EQC 

Hearing 
 

Final Order 

Petition for 
review to 

Oregon Court 
of Appeals  

Motion for 
Clarification 

Remand for further                       
evidence or ALJ consideration 

Petition  
for EQC 
Review 

no 

yes 
Petitions for 
Reconsideration, 

Rehearing, or 
Stay 

Transmittal 
Question 
to Agency 

Petition for 
review to 
Oregon 

Supreme Court 

EQC could decide which 
cases to hear and allow 
others to become final 
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Contested-Case and EQC Appeal Process 

Motions 
and/or 
hearing 

ALJ issues 
Proposed Order 
with findings, 
conclusions, and 
explanations Briefs 

 
EQC 

Hearing 
 

Final Order 

Petition for 
review to 

Oregon Court 
of Appeals  

Motion for 
Clarification 

Remand for further                       
evidence or ALJ consideration 

Petition  
for EQC 
Review 

no 

yes 
Petitions for 
Reconsideration, 

Rehearing, or 
Stay 

Transmittal 
Question 
to Agency 

Petition for 
review to 
Oregon 

Supreme Court 

The EQC could obtain advice 
on rule interpretations or 
legal conclusions from the 
ALJ, DEQ, or DOJ 
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Contested-Case and EQC Appeal Process 

Motions 
and/or 
hearing 

ALJ issues 
Proposed Order 
with findings, 
conclusions, and 
explanations Briefs 

 
EQC 

Hearing 
 

Final Order 

Petition for 
review to 

Oregon Court 
of Appeals  

Motion for 
Clarification 

Remand for further                       
evidence or ALJ consideration 

Petition  
for EQC 
Review 

no 

yes 
Petitions for 
Reconsideration, 

Rehearing, or 
Stay 

Transmittal 
Question 
to Agency 

Petition for 
review to 
Oregon 

Supreme Court 

The EQC could review some 
types of cases by paper 
without oral argument 
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Contested-Case and EQC Appeal Process 

Motions 
and/or 
hearing 

ALJ issues 
Proposed Order 
with findings, 
conclusions, and 
explanations Briefs 

 
EQC 

Hearing 
 

Final Order 

Petition for 
review to 

Oregon Court 
of Appeals  

Motion for 
Clarification 

Remand for further                       
evidence or ALJ consideration 

Petition  
for EQC 
Review 

no 

yes 
Petitions for 
Reconsideration, 

Rehearing, or 
Stay 

Transmittal 
Question 
to Agency 

Petition for 
review to 
Oregon 

Supreme Court 

The EQC could delegate 
review of proposed 
orders to the OAH 
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Contested-Case and EQC Appeal Process 

Motions 
and/or 
hearing 

ALJ issues 
Proposed Order 
with findings, 
conclusions, and 
explanations Briefs 

 
EQC 

Hearing 
 

Final Order 

Petition for 
review to 

Oregon Court 
of Appeals  

Motion for 
Clarification 

Remand for further                       
evidence or ALJ consideration 

Petition  
for EQC 
Review 

no 

yes 
Petitions for 
Reconsideration, 

Rehearing, or 
Stay 

Transmittal 
Question 
to Agency 

Petition for 
review to 
Oregon 

Supreme Court 

The EQC could review only 
when a party petitions for 
reconsideration. 

Attachment B 
Oct. 14-15, 2015, EQC meeting 
Page 31 of 37

Item B 000050



Next Steps 

1. Discuss options and EQC preferences. 

2. Determine what processes are needed to 
implement the options – consult with 
DOJ, rulemaking, delegations, etc. 

3. Return to EQC with recommendations on 
options and implementation 
considerations for further discussion. 
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Questions? 
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Alternative data slides 
for interest only: 

Attachment B 
Oct. 14-15, 2015, EQC meeting 
Page 34 of 37

Item B 000053



Air Permit (state) 

Air Permit (TitleV) 

Asbestos 

Ballast water 

Dry Cleaners 

Hazardous waste 

Onsite septic installer 

Onsite septic system 

Open burning 

Solid Waste 

Spills 

Storm water 

Tanks 

Water Permit (industrial) 

Water Permit (municipal 
and domestic) 

Formal Enforcement 
 (in last 10 years) 

Percent  
of Cases 

Percent of 
Penalties 
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Air Permit (state) 
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Onsite septic installer 

Onsite septic system 

Open burning 

Solid Waste 

Spills 

Storm water 
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Water Permit (industrial) 

Water Permit (municipal 
and domestic) 

Contested Cases 
 (in last 10 years) 

Percent  
Cases Issued 

Percent Cases 
Heard by ALJs 
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Percent cases in program areas 
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