State of Oregon
Department of Environmental Quality Memorandum

Date: Sept. 30, 2015

To: Environmental Quality Commj
From: (&“fbick Pedersen, Diregt

Subject: Agenda item B, Informational item: The role of the Environmental Quality
Commission in reviewing appeals of contested case proposed orders
Oct.14-15, 2015, EQC meeting

Why this is In pursuing DE()’s mission to be a leader in restoring, maintaining and enhancing

important the quality of Oregon’s air, land and water, DEQ issues permits and orders to
named parties that become legally-binding requirements. Oregon statutes and
rules specify how such orders are to be issued and how recipient parties may
contest them. It is important that modifications to the appeal and review process
be fully evaluated to ensure that they are fair, efficient and effective.

Background DEQ is responsible for administering a variety of regulatory programs to
protect air, water and land quality in Oregon. In the course of executing these
duties, DEQ issues permits, issues compliance orders and assesses penalties.
Under Oregon’s Administrative Procedures Act, ORS Chapter 183, parties are
entitled to challenge these actions through a “contested case hearing” process
that will result in a final order from the agency and commission.

Pursuant to statutes, an administrative law judge from the Office of
Administrative Hearings will hear the matter, construct a hearing record and
render findings, conclusions and explanations. The process through which this
hearing is held is prescriptive and not subject to modification by the
commission except as specified in the Attorney General Uniform and Model
Rules of Procedure in OAR Chapter 137. EQC has adopted some
modifications, as allowed, into DEQ procedural rules at OAR Chapter 340,
Division 11. These rules specify how an administrative law judge will render a
“proposed order” and how a respondent or DEQ may petition EQC for review
of that proposed order.

Under these rules, the commission holds an oral hearing and renders a final
order in the matter, This final order is then subject to further appeal by the
respondent — but not by DEQ — to the Oregon Court of Appeals and the Oregon
Supreme Court.

At the April 2015 commission meeting, the commission asked DEQ to
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Next steps and
commission
involvement

Attachments

schedule an information session and discussion on the issue of whether the
commission should change its role in the contested case hearing process.

At the June 2015 commission meeting, DEQ staff presented the commission
with information on the following:

DEQ’s process for issuing civil penalties and orders

Data on the types and numbers of cases DEQ issues and the ones that
go to the commission for review

An overview of the contested case hearing process and the applicable
legal authorities under which the cases are held

The history of the commission’s role in the contested case hearing
process and

Alternatives to the current commission review process and potential
impacts of such options on DEQ’s mission

The commission, its counsel, and DEQ staff discussed the above and potential
next steps, The commission then asked for further information on the

following:

1. Does the Office of Administrative Hearings keep records about how
often an administrative law judge is overturned during agency review
of proposed orders and on appeal to the Court of Appeals?

2. What sorts of review processes are used by other similarly-situated
agencies, with special interest in how the Water Resources Department
conducts reviews? 7

3. Could the commission create a rotating sub-panel in which individual
commissioners take turns as lead commissioner(s), who is most familiar
with the issues and record?

4, Could the commission delegate decision on technical motions and
issues, for example motions to accept untimely petitions?

5. How can the process be modified to give commissioners more time to

review the documents and record?

During this agenda item, DEQ staff will provide the commission with
information in response to the above five questions.

DEQ asks the commissioners for feedback on the information presented, with
the goal of finalizing any changes the commission wants to make to the current
process.

A, List of Authorities for Contested Case Hearings and EQC Review

B. Power Point Presentation given at June 2015 EQC meeting
C. June 17, 2015, Memorandum to EQC from Les Carlough,' re: Follow-up
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information requested during June EQC meeting

Approved:

Section: Wﬁ”&— ;l/ WM‘N
Leah K. Feldon
Office of Compliance and Enforcement Manager

Report prepared by Sarah Wheeler
Environmental Law Specialist
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Attachment A

LisT OF AUTHORITIES FOR CONTESTED CASE HEARINGS AND EQC REVIEW

This general summary highlights various statute and rule authorities commonly used or
of special interest to this discussion about the role of the EQC. Numerous other
duplicative or program-specific statutes and rules are included in the footnotes. This list
is not comprehensive and is for general reference and discussion purposes only.

Laws governing how DEQ initiates penalty assessment:

e ORS 468.140 sets the maximum penalty for most violations of DEQ administered
statutes, rules, permits or orders at $25,000 per violation per day.’

e ORS 468.130 lists the factors that the EQC must consider in setting penalty
schedule rules. These factors are the basis for the OAR 340-12 penaity formula
rules.

e ORS 468.135 specifies that penalties must be imposed in the manner provided in
ORS 183.745.

e ORS 183.745 is part of ORS Chapter 183 (Attorney General uniform and model
rules of administrative procedures) and requires that penalties be imposed by
meeting the formal notice requirements outlined in ORS 183.415, provides a 20-
day period in which a respondent may contest a penalty, and requires that the
respondent be given a contested case hearing under ORS 183.413-.470.

e OAR 340-012 are DEQ’s enforcement rules, which set out the types of
enforcement actions DEQ may take, outlines the penalty formula and factors,
specifies how certain alternative penalties are to be calculated, and gives the
director discretion regarding penalty amounts assessed.

e OAR 340-012-170 sets out the types of considerations DEQ should consider in
mitigation or settlement of a penalty.?

' Some program chapters also specify maximum penalties of $25,000 per violation per day: ORS
459.995(1) for solid waste and waste tires; 465.900(1) for cleanup; 466.900(1) for hazardous waste;
466.900(3) for hazardous materials spills; and 466.994(1) for underground storage tanks. There is also
an assortment of special, typically smaller penalties for specific violations which are seldom imposed.
ORS 468.140(3)(a) establishes a penalty maximum of $100,000 per violation per day for violations
related to spills of oil or hazardous materials that entered state waters. ORS 468.996 establishes a
maximum penalty of $250,000 per violation per day for violations that create an “imminent likelihood for
an extreme hazard to the public health or which cases extensive damage to the environment.” All of
these penaities must be imposed according to ORS 468.135.

% This implements ORS 468.130(3) which authorizes the EQC to mitigate penalties and ORS 468.130(4) which
authorizes the EQC to delegate to DEQ by rule the settlement authorities of 468.130(3).
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L aws governing initiation of compliance orders:

e Various statutes expressly authorize DEQ and the EQC to issue orders. In
programs where there is no express authority, there is implied authority through
statutes that refer to the issuance of orders and statutes that require orders to be
issued through the contested case proc:ess.3

Laws governing permit and license contested cases:

e ORS 183.310 makes issuance, refusal to issue or renew, suspension, or
revocation of permits and licenses subject to the contested-case process.*
o ORS 468.070(3) specifies the contested case procedures of ORS Chapter 183
be used for denials, modifications, suspensions, or revocations of air or water
‘permits.®

* ORS 459.376 states that “The Environmental Quality Commission may take whatever action is appropriate for the
enforcement of its rules and orders.” ORS 468.090 allows DEQ to commence enforcement procedures related to
substantiated complaints of air and water pollution which are contested through the ORS Chapter 183 contested-
case hearing processes. ORS 468.035(1)(j) and 468.035(1)(n) authorize enforcement of air and water pollution and
such other acts necessary to effectively carry out those duties. While there is no express authority for issuing
orders for air or water quality program violations not involving actual pollution such as reporting violations, DEQ
interprets these statutes (and ORS 468.140(1)(c) and 468.140(3)(b}(B) which refer to the enforceability of “orders”
issued for air or water quality) to implicitly convey authority to issue orders. ORS 466.185 allows DEQ to issue
orders related to complaints involving hazardous waste violations and specifies that a modified ORS 183 hearing
process be used with shorter timelines. ORS 466.305 contains a similar provision for orders involving
polychiorinated biphenyl (PCB) complaints. ORS 466.020 and 466.190 allow DEQ to issue orders related to
hazardous waste generation, treatment, storage, or disposal compliance and specifies that EQC review of such
orders must be done under ORS Chapter 183. Similar provisions apply for orders issued for compliance with
subsurface sewage disposal systems (ORS 454.635), paint stewardship (459A.850), PCBs (ORS 466.265(2)), notices
of land use restrictions because of environmental hazard (ORS 466.370), and underground storage tank statutes
and rules (ORS 466.810). ORS 465.260 allows the Director to issue a removal or remedial action order (for cleanup
of hazardous materials). This order is unique in that it not subject to pre-enforcement review by the
Environmental Quality Commission — though responsibility for compliance costs may be later litigated in circuit
court. ORS 466.145 specifies that DEQ decisions to issue a hazardous waste treatment permit are subject to
appeal to the EQC through Chapter 183 CCH processes; however decisions to issue a hazardous waste storage
permit are not (ORS 466.150). ORS 466.770 provides a similar provision for costs of corrective action for
underground storage tank contamination. ORS 466.680 allows the EQC to order a person liable for cleanup of oil or
hazardous materials to pay the costs incurred by DEQ in performing the cleanup and that order is appealable
through the ORS 183 hearing process. ORS 468B.320 requires the EQC to making findings and order regarding
state expenses in collecting, removing, or dispersing oil that entered waters of the state because a responsible
party failed to do so. The EQC order is appealable as an “order in other than a contested case.”

* ORS 183.310(6) defines the term “order” and specifically lists “Agency action under ORS 468B.050 to issue a
permit” — making issuance of water quality permits subject to the ORS 183 contested case processes. While
general permits might normally be considered permit by rule, this provision clarifies that DEQ may issue them by
order rather than by rule. ORS 183.310(2) makes the suspension, revocation or refusal to renew or issue licenses
(including certifications, registrations or any other form of permit or approval needed to pursue a commercial
activity, trade, or profession) subject to the contested case process, although some unique timing and stay
requirements apply (183.430 and 183.435)..
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L aws governing the process of contested case hearings:

ORS 183.413 to 183.471 contain procedural requirements of the contested case
hearing including: what must be included in the Notice, how the hearing is to be
held, guidance on discovery tools, evidence standards, who may represent the
parties at hearing and what the order must include.

ORS 183.635 requires that DEQ and EQC contract with administrative law
judges from the Office of Administrative hearings (OAH) to preside over the
contested case hearings.

ORS 183.630 requires that all hearings held under ORS 183.635 be conducted
according to model rules of procedure prepared by the Attorney General (i.e.,
OAR 137-003-0501 to 137-003-0655).

OAR 137-003-0501 to 137-003-0655 include detailed requirements for various
aspects of the hearing.

OAR 340-011-0500 to 340-011-0573 include EQC rules that supplement the
Attorney General model rules of procedure specifically for DEQ contested case
hearings.

Laws governing the process of EQC review:

ORS 183.411 “Unless otherwise provided by law, an agency may delegate
authority to enter a final order in a proceeding or class of proceedings to an
officer or employee of the agency, or to a class of officers or employees of the
agency. A delegation of authority under this section must be made in writing
before the issuance of any order pursuant to the delegation and must be retained
in the agency’s records.”

ORS 468.130(3) “The penalty imposed under this section may be remitted or
mitigated upon such terms and conditions as the commission or regional
authority considers proper and consistent with the public health and safety.”

> Various program-specific provisions apply: revocations of subsurface sewage disposal system certificate of
satisfactory completion (ORS 454.665), sewage disposal service licenses (ORS 454.715), solid waste disposal site
(ORS 459.245 and 459.255), waste tire storage or carrier permit (ORS 459.745 and 459.755), hazardous waste and
PCB storage, treatment and disposat facility permits (ORS 466.170), underground storage tank service providers
license {ORS 466.750), underground storage tank permit (ORS 466.775), heating oil tank service providers license
(ORS 466.868), green permits (ORS 468.185), denial of a notice of construction under the air permitting program
{ORS 468A.055), motor vehicle pollution control system approval certificate (ORS 468A.365), motor vehicle
inspection certificate (ORS 468A.380), and ashestos abatement contractor’s license or worker’s certification (ORS
468A.725 and 468A.730).

® This provision appears to allow the EQC to accept the AL)'s factual findings and conclusions of law but
nevertheless reduce the penaity based on equitable concerns. Because the detailed penalty formula already sets
the penalty based on many equitable and fairness grounds, because there is already a system for considering these
other factors in settlement (OAR 340-012-0170, adopted pursuant to 468.130 in part), because having the EQC
take alternative action inconsistent with the proposed order would undermine DEQ’s ability to finalize cases, and
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OAR 137-003-635 specifies how the parties or ALJ may seek agency (EQC)
response before the proposed order is issued about “the agency’s interpretation
of its rules and applicable statutes; or which rules or statutes apply to a
proceeding.” ~

OAR 137-003-0645 to 137-003-700 specify the procedures for agency review of
a proposed order, including the exception process, what must be included in a
final order, what constitutes default, motions for reconsideration and rehearing,
and motions for intervention or stay. These rules cannot be modified by the
EQC. Relevant portions below beginning on page 5.

OAR 340-011-0575 to 340-011-0585 specify the processes for EQC review of
propos_ed orders, petitions for reconsideration or rehearing, and petitions for a
stay of the effect of a final order. These rules may be modified by the EQC.
Relevant portions below beginning on page 13.

because this type of action would encourage EQC appeals, DEQ does not recommend the EQC take such
independent action during case review.
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Oregon Attorney General Uniform and Model Rules of Procedure Regarding
Review of Proposed Orders

137-003-0645 Proposed Orders in Contested Cases

(1) Unless the administrative law judge is authorized or required to issue a final order
without first issuing a proposed order, the administrative law judge shall prepare a
proposed order.

(2) The proposed order shall be based exclusively on:

(a) The pleadings, including the contested case notice, and motions;

(b) The applicable law;

(c) Evidence and arguments

(d) Stipulations; '

(e) Ex parte written Communlcatlons received by the admmlstratlve law judge,
memoranda prepared by the administrative law judge reflecting the substance of any ex
parte oral communications made to the administrative law judge, written responses
made by the administrative law judge and any memoranda prepared by the
administrative law judge reflecting the substance of any oral responses made by the
administrative law judge;

(f) Judicially cognizable facts and matters officially noticed;

(g) Proposed findings of fact and written argument submitted by a party or the agency;
(h) Intermediate orders or rulings by the administrative law judge or Chief Administrative
Law Judge; and

(i) Any other material made part of the record of the hearing.

(3) The proposed order shall fully dispose of all issues presented to the administrative
law judge that are required to resolve the case. The proposed order shall be in writing
and shall include:

(a) The case caption;

(b) The name of the administrative law judge(s), the appearances of the parties and
identity of witnesses;

(c) A statement of the issues;

(d) References to specific statutes or rules at issue;

(e) Rulings on issues presented to the administrative law judge, such as admissibility of
offered evidence, when the rulings are not set forth in the record;

(f) Findings as to each issue of fact and as to each ultimate fact required to support the
proposed order, along with a statement of the underlying facts supporting each finding;
(g) Conclusions of law based on the findings of fact and applicable law;

(h) An explanation of the reasoning that leads from the findings of fact to the legal
conclusion(s);

(i) The action the administrative law judge recommends the agency take as a result of
the facts found and the legal conclusions arising there from; and

(j) The name of the administrative law judge who prepared the proposed order and the
date the order was issued.

(4) The agency by rule may provide that the proposed order will become a final order if
no exceptions are filed within the time specified in the agency rule unless the agency
notifies the parties and the administrative law judge that the agency will issue the final
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order. If the agency adopts such a rule, the proposed order shall include a statement to
this effect.

(5) If the recommended action in the proposed order is adverse to any party, the
proposed order shall also include a statement that the party may file exceptions and
present argument to the agency or, if authorized to issue the final order, to the
administrative law judge. The propoeed order shall include information provided by the
agency as to:

(a) Where and when written exceptlons must be filed to be considered by the agency;
and

(b) When and in what form argument may be made to the official(s) who will render the
final order.

(6) The admmlstratlve law judge.shall serve the proposed order on the agency and each
party.

(7) The proposed order shall include a oertlflcate of service, documenting the date the
proposed order was served on the agency and each party.

(8) The administrative law judge shall transmit the hearing record to the agency when
the proposed order is served or, if the administrative law judge has authority to issue a

final order, when the final order is served.

Stat. Auth.: ORS 183.341

Stats. Implemented: ORS 183.341, 183.460, 183.464, 183.630 & 183.685

Hist.: DOJ 10-1999, f. 12-23-99, cert. ef. 1-1-00; DOJ 19-2003, f. 12-12-03, cert. ef. 1-1-04; DOJ 1-2012, f. 1-11-12,
cert. ef. 1-31-12

137-003-0650 Exceptions to Proposed Order

(1) If the recommended action in the proposed order is adverse to any party or the
agency, the party or agency may file exceptions and present argument to the agency or,
if authorized to issue a final order, to the administrative law judge.

(2) The agency shall by rule or in writing describe:

(a) Where and when written exceptions must be filed to be considered by the agency;
and

(b) When and in what form argument may be made to the official(s) who will render the
final order.

(3) The agency may request the administrative law judge to review any written
exceptions received by the agency and request the administrative law judge either to
provide a written response to the exceptions to be made a part of the record or to revise
the proposed order as the administrative law judge considers appropriate to address
any exceptions. The administrative law judge shall not consider new or additional
evidence unless, pursuant to OAR 137-003-0655(2), the agency requests the
administrative law judge to conduct further hearing. The administrative law judge's
response must be in writing, either in the form of a response to the exceptions or a
revised proposed order, and sent to all parties and the agency.

(4) Agency staff may comment to the agency or the administrative law judge on the
proposed order, and the agency or the administrative law judge may consider such

comments, subject to OAR 137-003-0625 and 137-003-0660.

Stat. Auth.: ORS 183.341

Stats. Implemented: ORS 183.341, 183.460, 183.464 & OL 1999, Ch. 849

Hist.: DOJ 10-1999, f. 12-23-99, cert. ef. 1-1-00; DOJ 7-2003, f. 7-11-03, cert. ef. 7-21-03; DOJ 19-2003, f. 12-12-03,
cert. ef. 1-1-04
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137-003-0655 Further Hearing and Issuance of Final Order

(1) After issuance of the proposed order, if any, the administrative law judge shall not
hold any further hearing or revise or amend the proposed order except at the request of
the agency, except as provided in this subsection. The administrative law judge may
withdraw a proposed order for correction within three working days of issuance of the
proposed order. If the administrative law judge withdraws a proposed order for
correction, the time for filing exceptions shall begin on the date the administrative law
judge issues the corrected proposed order. '

(2) If the agency requests the administrative law judge to conduct a further hearing
under section (1) of this rule, the agency shall specify the scope of the hearing and the
issues to be addressed. After further hearing, the administrative law Judge shall issue a
proposedorder.

(3) If the administrative law Judge s proposed order recommended a decision favorable
to a party and the agency intends to reject that recommendation and issue an order
adverse to that party, the agency shall issue an amended proposed order if:

(a) The official(s) who are to render the final order have not considered the record; or
(b) The changes to the proposed order are not within the scope of any exceptions or
agency comment to which there was an opportunity to respond.

(4) Any amended proposed order issued under section (3) of this rule shall comply with
OAR 137-003-0665(3) and (4) and shall include a statement that the party may file
exceptions and present argument to the agency. The agency shall serve the amended
proposed order on each party to the contested case proceeding.

(5) The agency or, if authorized to issue a final order, administrative law judge shall
consider any timely exceptions and argument before issuing a final order. If exceptions
are received, the agency or the administrative law judge may not consider new or
additional evidence unless the agency requests the administrative law judge to conduct
further hearings under section (1) of this rule. The agency or administrative law judge
may issue an amended proposed order in light of any exceptions or argument.

(6) The agency or, if authorized, the administrative law judge shall issue a final order in
accordance with OAR 137-003-0665. The agency may adopt the proposed order as the
final order, or modify the proposed order and issue the modified order as the final order.
(7) An agency should issue an amended proposed order or a final order within 90 days
of the date of the proposed order. When an agency will not issue an amended proposed
order or final order within 90 days of the proposed order, the agency shall give written
notice to the administrative law judge and all parties of the date by which the agency
expects to issue the amended proposed order or the final order. This rule does not
apply to proceedings under ORS chapters 539 and 537.670 through 537.700. An
agency may adopt a rule exempting classes of cases from the requirements of this
subsection upon the agency’s determination that, due to the nature of the cases, 90
days normally is an insufficient time in which to issue an amended proposed or final
order. The requirements of this subsection apply to all orders for which the proposed
order is issued after January 31, 2012.

(8) If an agency decision maker has an actual or potential conflict of interest as defined
in ORS 244.020(1) or (7), that decision maker shall comply with the requirements of
ORS Chapter 244, including but not limited to 244.120 and 244.130.
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Stat. Auth.: ORS 183.341
Stats. Implemented: ORS 183.341 & 183.630
Hist.: DOJ 10-1999, f. 12-23-99, cert. ef. 1-1-00; DOJ 9-2001, f. & cert. ef. 10-3-01; DOJ 7-2003, f. 7-11-03, cert. ef.

7-21-03; DOJ 19-2003, . 12-12-03, cert. ef. 1-1-04; DOJ 11-2005, f. 10-31-05, cert. ef. 1-1-06; DOJ 1-2012, f. 1-11-
12, cert. ef. 1-31-12

137-003-0660 Ex Parte Communications to Agency during Review of Contested
Case

(1) For purposes of this rule, an ex parte communication is an oral or written
communication to an agency decision maker during its review of the contested case not
made in the presence of all parties to the hearing, concerning a fact in issue in the
proceeding, but does not include communication from agency staff or counsel about
legal issues or about facts in the record.

(2) If an agency decision maker receives an ex parte commumcatlon during its review of
a contested case, the decision maker shall:

(a) Give all parties notice of the substance of the communication, if oral, or a copy of the
communication, if written; and

(b) Provide any party who did not present the ex parte communication an opportunity to
rebut the substance of the ex parte communication.

(3) The agency shall include in the record of the contested case proceeding:

(a) The ex parte communication, if in writing;

(b) A statement of the substance of the ex parte communication, if oral;

(c) The agency's notice to the parties of the ex parte communication; and

(d) Rebuttal evidence, if any.

Stat. Auth.: ORS 183.341

Stats. Implemented: ORS 183.341, ORS 183.462 & OL 1999, Ch. 849

Hist.: DOJ 10-1999, f. 12-23-99, cert. ef. 1-1-00; DOJ 19-2003, f. 12-12-03, cert. ef. 1-1-04

137-003-0665 Final Orders in Contested Cases

(1) Final orders in contested cases shall be in writing.

(2) Except as provided in section (5) of this rule, all final orders in contested cases shall
include the following:

(a) Each of the elements identified in OAR 137-003-0645(3)(a)—(h),

(b) An Order stating the action taken by the agency as a result of the facts found and
the legal conclusions arising there from; and

(c) A citation of the statutes under which the order may be appealed.

(3) If the agency modifies the proposed order issued by the administrative law judge in
any substantial manner, the agency must identify the modification and explain to the
parties why the agency made the modification. For purposes of this provision, an
agency modifies a proposed order in a "substantial manner" when the effect of the
modification is to change the outcome or the basis for the order or to change a finding of
fact.

(4) The agency may modify a finding of historical fact made by the administrative law
judge only if the agency determines that there is clear and convincing evidence in the
record that the finding made by the administrative law judge was wrong. For purposes
of this provision, an administrative law judge makes a finding of historical fact if the
administrative law judge determines that an event did or did not occur in the past or that
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a circumstance or status did or did not exist either before the hearing or at the time of
the hearing.

(5) When informal disposition of a contested case is made by stipulation, agreed
settlement or consent order as provided in OAR 137-003-0510(4), the final order need
not comply with section (2) of this rule. However, the order must state the agency action
and:

(a) Incorporate by reference a stipulation or agreed settlement signed by the party or
parties agreeing to that action; or

(b) Be signed by the party or parties; and

(c) A copy must be delivered or mailed to each party and the attorney of record for each
party that is represented.

(6) The final order shall be served on each party and, if the party is represented on the
party's attorney.

(7) The date of service of the final order on the parties or, if a party is represented, on
the party's attorney shall be specified in writing and be part of or be attached to the

order on file with the agency, unless service of the final order is not required by statute.
Stat. Auth.: ORS 183.341

Stats. Implemented: ORS 183.341, 183.417(3), 183.470, 183.630, 183.650(3) & Or Laws 2009, ch 866, § 7

Hist.: DOJ 10-1999, f. 12-23-99, cert. ef. 1-1-00; DOJ 19-2003, f. 12-12-03, cert. ef. 1-1-04; DOJ 9-2007, f. 10-15-07
cert. ef. 1-1-08; DOJ 1-2012, f. 1-11-12, cert. ef. 1-31-12

137-003-0675 Reconsideration and Rehearing -- Contested Cases

(1) Unless otherwise provided by statute, a party may file a petition for reconsideration
or rehearing of a final order in a contested case with the agency within 60 calendar days
after the order is served. A copy of the petition shall also be delivered or mailed to all
parties or other persons and agencies required by statute, rule or order to receive notice
of the proceeding.

(2) The agency may, by rule, require a party to file a petition for reconsideration or
rehearing as a condition of judicial review. The agency may, by rule or in writing, require
any petition for reconsideration or rehearing to be filed with the administrative law judge.
(3) The petition shall set forth the specific grounds for reconsideration or rehearing. The
petition may be supported by a written argument.

(4) The petition may include a request for stay of a final order if the petition complies
with the requirements of OAR 137-003-0690(3).

(5) Within 60 calendar days after the order is served, the agency may, on its own
initiative, reconsider the final order or rehear the case. If a petition for judicial review has
been filed, the agency must follow the procedures set forth in ORS 183.482(6) before
taking further action on the order. The procedural and substantive effect of
reconsideration or rehearing under this section shall be identical to the effect of granting
a party's petition for reconsideration or rehearing.

(6) The agency may consider a petition for reconsideration or rehearing as a request for
either or both. The petition may be granted or denied by summary order and, if no
action is taken, shall be deemed denied as provided in ORS 183.482.

(a) If the agency determines that reconsideration alone is appropriate, the agency shall
enter a new final order in accordance with OAR 137-003-0665, which may be an order
affirming the existing order.
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(b) If the agency determines that rehearing is appropriate, the agency shall decide upon
the scope of the rehearing. The agency shall request the administrative law judge to
conduct further hearing on such issues as the agency specifies and to prepare a
proposed order as appropriate. The agency shall issue a new final order in accordance
with OAR 137-003-0665. The agency may adopt the proposed order prepared by the
administrative law judge as the final order, or modify the proposed order and issue the
modified order as the final order. ‘

(7) Reconsideration or rehearing shall not be granted after the filing of a petition for
judicial review, except in the manner provided by ORS 183.482(6).

(8) Unless otherwise provided by law, a final order remains in effect dunng

reconsideration or rehearing until stayed or changed.

Stat. Auth.: ORS 183.341

Stats. Implemented: ORS 183.341, 183.482 & OL 1999, Ch. 849

Hist.: DOJ 10-1999, f. 12-23-99, cert. ef. 1-1-00; DOJ 2-2000, f. & cert. ef. 3-27-00; DOJ 19-2003, f. 12-12-03, cert.
ef. 1-1-04

137-003-0690 Stay Request — Contested Case

(1) Unless otherwise provided by law, any person who submits a hearing request after a
final order by default has been issued or petitions for reconsideration, rehearing or
judicial review may request the agency to stay the enforcement of the agency order that
is the subject of the petition.

(2) The agency may, by rule or in writing, require the stay request to be filed with the
administrative law judge.

(3) The stay request shall contain:

(a) The name, address and telephone number of the person filing the request and of
that person's attorney or representative, If any;

(b) The full title of the agency decision as it appears on the order and the date of the
agency decision;

(c) A summary of the agency decision;

(d) The name, address and telephone number of each other party to the agency
proceeding. When the party was represented by an attorney or representative in the
proceeding, then the name, address and telephone number of the attorney or
representative shall be provided and the address and telephone number of the party
may be omitted;

(e) A statement advising all persons whose names, addresses and telephone numbers
are required to appear in the stay request as provided in subsection (3)(d) of this rule,
that they may participate in the stay proceeding before the agency if they file a response
in accordance with OAR 137-003-0695 within ten calendar days from delivery or mailing
of the stay request to the agency;

(f) A statement of facts and reasons sufficient o show that:

(A) The petitioner will suffer irreparable injury if the order is not stayed; and,

(B) There is a colorable claim of error in the order;

(g) A statement explaining why granting the stay will not result in substantial public
harm;

(h) A statement identifying any person, including the public, who may suffer injury if the
stay is granted. If the purposes of the stay can be achieved with limitations or conditions
that minimize or eliminate possible injury to other persons, petitioner shall propose such

Role of EQC in reviewing appeals 10 AdRB oS3
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limitations or conditions. If the possibility of injury to other persons cannot be eliminated
or minimized by appropriate limitation or conditions, petitioner shall propose an amount
of bond, irrevocable letter of credit or other undertaking to be imposed on the petitioner
should the stay be granted, explaining why that amount is reasonable in light of the
identified potential injuries;

(i) A description of additional procedures, if any, the petitioner believes should be
followed by the agency in determining the appropriateness of the stay request; and

() An appendix of affidavits containing evidence (other than evidence contained in the
record of the contested case out of which the stay request arose) relied upon in support
of the statements required under subsections (3)(f), (g) and (h) of this rule. The record
of the contested case out of which the stay request.arose is a part of the record of the
stay proceedings. N o »

(4) The request must be delivered or mailed to the agency and on the same date a copy
delivered or mailed to all parties identified in the request as required by subsection

(3)(d) of this rule.

Stat. Auth.: ORS 183.341

Stats. Implemented: ORS 183.341,183.482(3) & 183.630

Hist.: DOJ 10-1999, f. 12-23-99, cert. ef. 1-1-00; DOJ 8-2001, f. & cert. ef. 10-3-01; DOJ 19-2003, f. 12-12-03, cert.
ef. 1-1-04; DOJ 11-2005, f. 10-31-05, cert. ef. 1-1-06; DOJ 1-2012, f. 1-11-12, cert. ef. 1-31-12

137-003-0695 Intervention in Stay Proceeding

(1) Any party identified under OAR 137-003-0690(3)(d) desiring to participate as a party
in the stay proceeding may file a response to the request for stay.

(2) The agency may, by rule or in writing, require the response to be filed with the
administrative law judge.

(3) The response shall contain:

(a) The full title of the agency decision as it appears on the order;

(b) The name, address, and telephone number of the person filing the response, except
that if the person is represented by an attorney, then the name, address, and telephone
number of the attorney shall be included and the person's address and telephone
number may be deleted;

(c) A statement accepting or denying each of the statements of facts and reasons
provided pursuant to OAR 137-003-0690(3)(f) in the petition-er's stay request; and

(d) A statement accepting, rejecting, or proposing alternatives to the petitioner's
statement on the bond, irrevocable letter of credit or undertaking amount or other
reasonable conditions that should be imposed on petitioner should the stay request be
granted.

(4) The response may contain affidavits containing additional evidence upon which the
party relies in support of the statement required under subsections (3)(c) and (d) of this
rule.

(5) The response must be delivered or mailed to the agency and to all parties identified
in the stay request within 10 calendar days of the date of delivery or mailing to the

agency of the stay request.

Stat. Auth.: ORS 183.341

Stats. Implemented: ORS 183.341, 183.482(3) & OL 1999, Ch. 849

Hist.: DOJ 10-1999, f. 12-23-99, cert. ef. 1-1-00; DOJ 19-2003, f. 12-12-03, cert. ef. 1-1-04
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137-003-0700 Stay Proceeding and Order

(1) The agency may conduct such further proceedings pertaining to the stay request as
it deems desirable, including taking further evidence on the matter. Agency staff may
present additional evidence in response to the stay request. The agency shall
commence such proceedings promptly after receiving the stay request.

(2) The agency shall issue an order granting or denying the stay request within 30
calendar days after receiving it. The agency's order shall:

(a) Grant the stay request upon findings of irreparable injury to the petitioner and a
colorable claim of error in the agency order and may impose reasonable conditions,
including but not limited to, a bond, irrevocable letter of credit or other undertaking and
that the petitioner file all documents necessary to bring the matter to issue before the
Court of Appeals within a specified reasonable period of time; or

(b) Deny the stay request upon a finding that the petitioner failed to show irreparable
injury or a colorable claim of error in the agency order; or

(c) Deny the stay request upon a finding that a specified substantial public harm would
result from granting the stay, notwithstanding the petitioner's showing of irreparable
injury and a colorable claim of error in the agency order; or

(d) Grant or deny the stay request as otherwise required by law.
Stat. Auth.: ORS 183.341

Stats. Implemented: ORS 183.341, ORS 183.482(3) & OL 1999, Ch. 849

Hist.: DOJ 10-1999, f. 12-23-99, cert. ef. 1-1-00
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EQC Rules of Procedure Regarding Review of Proposed Orders

340-011-0573 Proposed Orders in Contested Cases

(1) Following the close of the record for a contested case hearing, the administrative law
judge will issue a proposed order. The administrative law judge will serve the proposed
order on each participant.

(2) Within 15 days after a proposed contested case order is served, a participant in the
contested case hearing may file a motion requesting that the administrative law judge
clarify or supplement a proposed order. The motion must specify why the participant
believes that the proposed order fails to conform to the requirements of OAR 137-003-
0645 and recommend changes to the order. The motion must be filed with the
administrative law judge and a copy provided to all participants.

(3) The administrative law judge may grant or deny a motion filed under section (2) of
this rule within 15 days. If the motion is granted, the administrative law judge may take
the matter under advisement and reissue the proposed order unchanged or may issue
an amended proposed order. If the administrative law judge fails to act on the motion
within 15 days, the motion is deemed denied by operation of law.

(4) The filing of a timely motion for clarification under section (2) of this rule tolls the
period for filing a Petition for Commission Review of the proposed contested case order
under OAR 340-011-0575. Tolling of the period begins on the day the motion is filed
with the administrative law judge and ends on the day the motion is denied, deemed
denied by operation of law, or the proposed order is reissued without changes. If the
administrative law judge issues an amended proposed order, the amended order will be
treated as a new proposed order for the purpose of filing a timely Petition for
Commission Review under 340-011-0575.

(5) The motion for clarification authorized by this rule is intended to alter the provisions
of OAR 137-003-0655 but not to eliminate the authority of the administrative law judge
to correct a proposed order in the manner specified in section (2) of that rule.

(6) A motion for clarification and any response to a motion for clarification will be part of
the record on appeal.

Stat. Auth.: ORS 468.020, 183.341, 183,452

Stats. Implemented: ORS 468A.020, 468.070, 468.090 - 0140, 183.341, 183.452
Hist.: DEQ 5-2008, f. & cert. ef. 3-20-08; DEQ 1-2014, f. & cert. ef. 1-6-14

340-011-0575 Review of Proposed Orders in Contested Cases

(1) For purposes of this rule, filing means receipt in the office of the director or other
office of DEQ.

(2) Commencement of Review by the Commission: The proposed order will become
final unless a participant or a member of the commission files a Petition for Commission
Review within 30 days of service of the proposed order. The timely filing of a Petition is
a jurisdictional requirement and cannot be waived. Any participant may file a petition
whether or not another participant has filed a petition.

(3) Contents of the Petition for Commission Review. A petition must be in writing and
need only state the participant's or a commissioner's intent that the commission review
the proposed order. Each petition and subsequent brief must be captioned to indicate
the participant filing the document and the type of document (for example: Respondents
Exceptions and Brief; DEQ's Answer to Respondent's Exceptions and Brief).

Role of EQC in reviewing appeals 13 ﬁg%‘%@&&f%
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(4) Procedures on Review:

(a) Exceptions and Brief: Within 30 days from the filing of a petition, the participant(s)
filing the petition must file written exceptions and brief. The exceptions must specify
those findings and conclusions objected to, and also include proposed alternative
findings of fact, conclusions of law, and order with specific references to the parts of the
record upon which the participant relies. The brief must include the arguments
supporting these alternative findings of fact, conclusions of law and order. Failure to
-take an exception to a finding or conclusion in the brief, waives the participant's ability to
later raise that exception.

(b) Answering Brief: Each participant, except for the participant(s) filing that exceptions
and brief, will have 30 days from the date of filing of the exceptions and brief under
subsection (4)(a), in which to file an answering brief. - ‘ -
(¢) Reply Brief: If an answering brigef is filed, the participant(s) who filed a petition will
have 20 days from the date of filing of the answering brief under subsection (4)(b), in
which to file a reply brief.

(d) Briefing on Commission Invoked Revaew When one or more members of the
commission wish to review the proposed order, and no participant has timely filed a
Petition, the chair of the commission will promptly notify the participants of the issue that
the commission desires the participants to brief. The participants must limit their briefs
to those issues. The chair of the commission will also establish the schedule for filing of
briefs. When the commission wishes to review the proposed order and a participant also
requested review, briefing will follow the schedule set forth in subsections (a), (b) and
(c) of this section.

(e) Extensions: The commission or director may extend any of the time limits contained
in section (4) of this rule. Each extension request must be in writing and filed with the
commission before the expiration of the time limit. Any request for an extension may be
granted or denied in whole or in part.

(f) Dismissal: The commission may dismiss any petition, upon motion of any participant
or on its own motion, if the participant(s) seeking review fails to timely file the exceptions
or brief required under subsection (4)(a) of this rule. A motion to dismiss made by a
participant must be filed within 45 days after the filing of the Petition. At the time of
dismissal, the commission will also enter a final order upholding the proposed order.

(g) Oral Argument: Following the expiration of the time allowed the participants to
present exceptions and briefs, the matter will be scheduled for oral argument before the
commission.

(5) Additional Evidence: A request to present additional evidence must be submitted by
motion and must be accompanied by a statement showing good cause for the failure to
present the evidence to the administrative law judge. The motion must accompany the
brief filed under subsection (4)(a) or (b) of this rule. If the commission grants the motion
or decides on its own motion that additional evidence is necessary, the matter will be
remanded to an administrative law judge for further proceedings.

(6) Scope of Review: The commission may substitute its judgment for that of the
administrative law judge in making any particular finding of fact, conclusion of law, or
order except as limited by ORS 183.650 and OAR 137-003-0665.

(7) All documents filed with the commission under this rule must also be copied upon
each participant in the contested case hearing.

Role of EQC in reviewing appeals 14 AEROBVETY ¥x
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Stat. Auth.: ORS 183.341 & 468.020 '

Stats. Implemented: ORS 183.460, 183.464 & 183.470

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76;, DEQ 25-1979, f. & ef. 7-5-79; DEQ 7-1988, f. & ceri.
ef. 5-6-88; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru 7-31-00; DEQ 9-2000, {. & cert. ef. 7-21-00;
Renumbered from 340-011-0132 by DEQ 18-2003, f. & cert. ef. 12-12-03; DEQ 5-2008, f. & cert. ef. 3-20-08; DEQ 1-
2014, f. & cert. ef. 1-6-14

340-011-0580 Petitions for Reconsideration or Rehearing

(1) A participant is not required to seek either reconsideration or rehearing of a final -
order prior to seeking judicial review.

(2) Any petition for reconsideration or reheanng must be received by DEQ within 60
days of service of the final order. Unless specifically set forth in this rule, the procedures
for petitions for reconsideration or rehearing are those in OAR 137-003-0675.

(3) A petition for reconsideration or.rehearing does not stay the effect of the final order.
(4) The director, on behalf of the commission, shall issue orders granting or denying

petitions for reconsideration and rehearing.

Stat. Auth.: ORS183.341 & 468.020

Stats. Implemented: ORS 183.480 & 183.482

Hist.: DEQ 18-2003, f. & cert. ef. 12-12-03; DEQ 1-2014, {. & cert. ef. 1-6-14

340-011-0585 Petitions for a Stay of the Effect of a Final Order

(1) A petition to stay the effect of any final order must be received by DEQ within 60
days of service of the final order. Unless specifically set forth in this rule, the procedures
for petitions for a stay are those in OAR 137-003-0690 through 0700.

(2) If a participant submits a petition for reconsideration or rehearing or a late request
for hearing, the petition for a stay must accompany that petition.

(3) A petition for a stay must contain all the elements set forth in OAR 137-003-0690
and be served upon all participants as set forth in 137-003-0690(4).

(4) Any participant may seek to intervene in the stay proceeding as set forth in OAR
137-003-0695 by filing a response to the petition for a stay with DEQ.

(5) The director, on behalf of the commission, shall issue an order granting or denying

the petition for a stay within 30 days of receipt of the petition.
Stat. Auth.: ORS 183.341 & 468.020

Stats. Implemented: ORS 183.480 & 183.482

Hist.: DEQ 18-2003, f. & cert. ef. 12-12-03; DEQ 1-2014, f. & cert. ef. 1-6-14
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~[ypes of Cases Before the EQC

(in the last 10 years)

Municipal and
domestic water
permit (5 cases)

Asbestos
(4 cases)

Hazardous
waste

Industrial water (3 cases)

permit (1 case)

Tanks

Onsite septic
(2 cases)

installer

Storm water (2 cases)

(2 cases)
Onsite septic
system (3 cases)

Solid Waste

(2 cases) Open burning

(2 cases)
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Preparing a Formal Enforcement Action
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Should the EQC change its role? — this is
really two questions that we want to
address separately:

1. Are there types of contested cases where
review by the EQC is not efficient,
effective or fair?

2. If the EQC were to not hear some types of
appeals, how would the administrative

practices and procedures need to be
modified?
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Are there types of contested
cases where review by the EQC
IS not efficient, effective or fair?
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Summary of Respondent DEQ
issues from the Appeal Appeal
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~JPtion that Any Proposed Order May Be
Appealed to EQC (Status Quo)

Pros Cons

* ALJ determines factual  EQC would still have to review
findings at hearing. voluminous briefing files.

* Reduced ability for parties to  The resources expended by
introduce new evidence later the parties and the EQC may
aids in finality. be unwarranted given the

* Availability of EQC review gives EQC’s legal constraints.
respondent inexpensive  May not address concerns
second “day in court.” voiced by members of the

e Allows DEQ to ask for critical EQC.

corrections to
misinterpretation of DEQ_laws.

e EQC can ensure that the final
order reflects EQC policy.

* No rule change required.
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reeaoizr - StOLUS QUO but EQC Decides on
Written Briefs Only

Pros

ALJ determines factual findings at
hearing.

Reduced ability for parties to
introduce new evidence later aids in
finality.

Availability of EQC review gives

respondent inexpensive second “day
in court.”

Allows DEQ to ask for critical
corrections.

EQC may correct rule interpretation
errors.

EQC can ensure that the final order
reflects EQC policy.

May eliminate the awkwardness of
oral arguments when the EQC is
limited in what it can do.

Cons

EQC would still have to review
voluminous briefing files.

The resources expended by the
parties and the EQC may be
unwarranted given the EQC’s legal
constraints.

There would still need to be a
decision made at public hearing but
the EQC could do it with or without
discussion via consent.
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EHmiIRating EQC review of cases with penalties
below some threshold dollar value

Pros

* Would be an easy standard to
apply.

* [ssimilar to how some courts
manage dockets — based on the

assumption that more money at

stake means the case is more
important.

Cons

Not many lower penalty cases are
being appealed to the EQC
anyway.

Penalty size may not be related to

the legal or policy importance of
the matter.

Would likely eliminate more pro
se individuals with lesser financial
ability to hire attorneys and to
appeal to court of appeals.

Perception of bias because the
penalty amount is partially
determined by who the
respondent is as specified in our
penalty rules and how DEQ
alleges the matter.

Would likely require DiyjsiQn.dl
rulemaking.
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above some dollar value, allowing those to proceed
to the court of appeals if the parties wish

Pros Cons

* Would be an easy standard .
to apply.

EQC would not be able to
weigh in on policy or
interpretation matters
before court appeal.

Perception of bias because
the penalty amount is
partially determined by who
the respondent is as
specified in our penalty
rules and how DEQ alleges
the matter.

Would likely require
Division 11 rulemaking.
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Elininatiig’EQC Review When the Only Issues
Are Factual or Record Disputes

Pros

The ALJ is in the best
position to make factual
determinations.

The EQC has limited
practical or legal ability to
be as thorough as the ALJ in
evaluating evidence.

EQC is limited in its ability to
make changes to the factual
findings.

Cons

More sophisticated
respondents are likely to
make the dispute seem to
involve law or policy, and
are therefore more likely to
be able to appeal than less
sophisticated respondents.

There would need to be a
process for determining
which cases are only
factual.

Would likely require
Division 11 rulemaking.
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Eliminatiig’EQC Review When the Only Issues
Are Legal Interpretations or Policy Questions

Pros

e Addresses the discomfort
some EQC members have

voiced in making legal ruling

without legal training.

Cons

The EQC wouldn’t be able
to correct misinterpretation
of its own rules.

The EQC would be less able
to ensure that the final
order reflects EQC policy.

DEQ would need some
other process to ask for
legal or policy corrections.

Would likely require
Division 11 rulemaking.
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Eliminating all Appeals to EQC

Pros

Detailed factual findings by the

ALJ determined at hearing.
Fosters finality of the matter.

Addresses the discomfort
some EQC members have
voiced in making legal ruling
without legal training.

Addresses the unease some
EQC members have voiced
about the EQC not having an
effective role in reviewing
factual determinations
because of legal limitations.

May save DEQ resources,
depending on process.

Cons

Unless another appeal process
were developed, respondents

wouldn’t have an inexpensive

second “day in court”.

EQC could not rectify rule
interpretation errors nor make
policy corrections.

DEQ would need to create
some way to challenge critical
ALJ mistakes that affect DEQ’s
ability to administer programs
and rules.

May require Division 11
rulemaking.
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If the EQC were to not hear some
types of appeals, how could the
administrative practices and
procedures be modified?

Item B 000040
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Next Steps

1. Discuss options and EQC preferences.

2. Determine what processes are needed to
implement the options — consult with
DOJ, rulemaking, delegations, etc.

3. Return to EQC with recommendations on
options and implementation
considerations for further discussion.
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Questions?
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Alternative data slides
for interest only:
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State of Oregon

Department of Environmental Quality Memorandum

Date: June 17, 2015

To: Environmental Quality Commission

From: Les C‘arloutg Senior Policy Adv1so; Office of Compliance and Enforcement
Through:

Sarah Wheeler, Acting Manageh@\icye\é}/ Compliance and Enforcement
Joni Hammond, Deputy Direct0< \
Subject: Follow-up information requested during tl;e June EQC meeting regarding issues
raised during EQC appeals. .

During our presentation about the EQC contested-case review process at the June EQC meeting,
commissioners raised a number of questions which we will address when we return at the
October EQC meeting. Below are the questions we believe you asked us to address: Please feel
free to contact me if you would like to discuss the material more or if you think of additional
issues or questions you would like us to address.

1. Does the Office of Administrative Hearings keep records about how often an administrative law
judge is overturned during agency review of proposed orders?

2. What sorts of review processes are used by other similarly-situated agencies, with special interest
in how the Water Resources Department conducts reviews?

3. Could the EQC create a rotating sub-panel in which individual commissioners take turns as lead
cominissioner(s), who is most familiar with the issues and record?

4. Could the EQC delegate decision on technical motions and issues, for example motions to accept
untimely petitions?

5. How can the process be modified to give commissioners more time to review the documents and
record?

Also, you asked for more detail about the sumymary of issues from the 26 contested-case reviews
of enforcement cases that the EQC reviewed in the past ten years. Attached is a table of our
analysis and attempts to categorize the issues. As [ mentioned during the presentation, many of
the issues could fit into more than one category. You asked in particular which factual issue the
EQC had amended. This issue was the occasion in which a math error was identified in the
penalty calculation of the Proposed Order in the matter of Lehman Development et al. (case no
2009-282); the EQC adopted a Final Order, correcting that error.

AAA Resp. Whether DEQ can revoke Interpretation of | Upheld PO
(2009-144) onsite disposal service DEQ's laws
provider’s license.
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AAA
(2009-203)

Resp.

Whether penalty is
appropriate for work on a
septic system without a
permit

Penalty Amount

Upheld PO

Resp.

Whether penalty is
appropriate for failure to
provide documents

Penalty Amount

Upheld PO

Resp.

Whether penalty was
appropriate for handling of
sewage without a license

Penaity Amount

Upheld PO

| Resp.

1 Whether penalty was

appropriate for allowing an
uncertified empioyee to
work on a septic system

Penaity Amount

Upheld PO

Alpine
(205-187)

Resp.

Petition to file untimely
exceptions and a brief

Other

Petition
Dismissed

Bandon
{2008-092)

Resp.

Whether DEQ incorrectly
calcuiated civil penalty

Penalty Amount

Upheld PO

Bumns
(2010-248)

Resp.

Whether the finding about
the date violation began
was incorrect

Facts

Upheid PO

Resp.

Request to dismiss DEQ
matter because EPA had
conducted a prior
inspection

Other

Upheld PO

Resp.

Assessment of economic
benefit was abuse of
discretion or outside DEQ’s
legai authority

Penalty Amount

Upheld PO

Ferguson
(2002-015)

Resp.

Whether the ALJ erred with
various findings of fact
showing Resp. was liable
for the stormwater
discharges at that location

Facts

Upheld PO

Resp.

Amended Exceptions and
Brief raised untimely new
argument that the term
“pollution” is
unconstitutionally vague

Interpretation of
other laws

Dismissed

Fleming, J.
(2004-071)

Resp.

There was no wiilful
violation by Resp.

Application of
Law to Facts

Upheld PO

Resp.

Resp’s conduct did not
cause environmental harm

Application of
Law to Facts

Upheld PO
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Attachment C

Oct. 14-15, 2015, EQC meeting
Paad 3 et 1p information requested during the June EQC meeting regarding issues raised during

EQC appeals ‘
Page 3 of 10
Fleming, J. | Resp. Resp. is not liable because | Application of Upheld PO
continued he was not the installer Law to Facts
Fleming,G. | Resp. There was no willful Application of Upheld PO
(2004-072) violation by Resp. Law to Facts
Resp. Resp’s conduct did not Appilication of Upheld PO
cause environmental harm | Law to Facts
Resp. Resp. re-asserted- Facts Upheid PO
significance of facts and
argued supplemental facts.
Grabhorn | Resp. | Motion to Submit Additional | Application of Denied
(2007-212) _ - | Evidence Lawto Facts
Resp. Motion for Disclosure of ~ | Application of Denied
Matters Outside the Record | Law {o Facts
Resp. Whether the ALJ properly Application of Upheld PO
interpreted permit language | Law to Facts
governing acceptance of
glass materials
Resp. Whether the ALJ erred in Application of Upheld PO
denying Resp's motion to Law to Facts
strike.
Resp. Whether the ALJ erred in Application of Upheld PO
ruling that Resp. must Law to Facts
provide current evidence of
financial assurance
Resp. Whether the ALJ erred in Application of Upheld PO
contending that the alleged | Law to Facts
violation was minor
Resp. Whether DEQ approved Facts Upheld PO
Resp's Financial Assurance
Plan
Resp. Whether DEQ approved Facts Upheld PO
Resp’s use of an alternative
mechanism to determine
post-closure costs
Resp. Whether regulations and Interpretation of a | Upheld PO

Resp's Permit allowed
acceptance of a certain
type of glass

DEQ rule

ltem B 000059
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Grabhorn
continued

Resp.

Whether Resp. was
required to use the 5-year
US Treasury Note rate in
computing post-closure cost
estimates in current dollars

Interpretation of
DEQ rules

Upheld PO

Resp.

Whether the vioiation was
minor

Penalty Amount

Upheld PO

Resp.

Resp's mental sAtateA v

Penaity Amount

Upheld PO

Horecny
{2009-078)

Resp.

Petitioner failed to file . ..
exceptions and a brief

Interpretation of
DEQ's laws

Petition
Dismissed

Johnston
(2007-060)

. Resb‘:

Resp is not liablefor |
penalty pursuant to ORS
488A.030 because DEQ did
not meet its burden of proof
that an illegal open burn on
Resp’ s property was due to
negiigence or willful
misconduct.

| Interpretation of

DEQ Statutes

Upheld PO

Kell
(2002-194)

Resp.

Whether it was inequitable
to penalize Resp. when he
wasn’t able recycle the
computer waste after the
facility caught fire and his
landlord locked him out

Interpretation of
other laws.

No EQC
decision as
parties settled
during a break
at the EQC
hearing

Lehman
(2009-082)

DEQ

Whether the ALJ erred in
not adopting the mental
state that DEQ alleged

Appiication of law

o facts

Upheld PO

DEQ

The economic benefit
portion of the penalty
should be increased
because the ALJ
determined the improper
cost of a cerdified operator

Facts

Upheld PO

DEQ

Whether a math error in
ALJ’s calculation of certified
operator cost should be
corrected

Facts

Modified PO

DEQ

Whether the ALJ erred by
adopting Lehman’s
estimated cost of pumping
and disposal

Facts

Upheld PO
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Lehman
continued

DEQ

Whether the ALJs findings
related to the cost of
replacing upper liner was in
error

Facts

Upheld PO

DEQ

Whether the ALJ’s findings
that the cost of berm and
liner evaluation was $0 was
in error

Facts

Upheld PO

Resp.

ALJ erred in finding
unpermitted discharge of
waste

Facts

Upheld PO

Resp. |

ALJ erred in finding plécing
wastes violation

Facts

Upheld PO

Resp.

Operating without a permit -
violation should not be cited
against co-respondents

Interpretation of
DEQ statutes or
rules

Upheld PO

Resp.

ORS 468B.050(1)(a) is
unconstitutionally vague

Interpretation of
other laws

Upheld PO

Resp.

ORS 468B.025 is
unconstitutionally vague

Other

Upheld PO

Resp.

EQC should adopt scientific
evidence standards of proof

Other

Upheid PO

Resp.

Request that EQC adopt
rules with lower penaities
more proportional to the
harm

Other

Upheld PO

Resp.

The economic benefit of the
violation for placing wastes
should be reduced {o zero

Penalty amount

Upheld PO

Resp.

The magnitude of the
discharge should be
reduced from major

Penalty amount

Upheld PO

Resp.

The mental state of the
discharge violation should
be reduced from reckless

Penalty amount

Upheld PO

Resp.

The “cooperativeness”
factor for the discharge
violation should be reduced

Penaity amount

Upheid PO

Resp.

The magnitude of the
violation for placing wastes
should be reduced from
moderate ‘

Penalty amount

Upheid PO

Item B 000061
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Lehman
continued

Resp.

The “cooperativeness”
factor for the violation for
placing wastes shoulid be
reduced

Penalty amount

Upheld PO

Resp.

The prior history factor for
the violation of operating
without a permit should be
reduced

' Penalty amount

Upheld PO

Resp.

1 The economic benefit for

the violation of operating
without & permit should be
reduced: .

Penalty amount

Upheld PO

Resp.

The mental state factor for
the violation of operating
without a permit shouid be
reduced

Penalty amount

Upheld PO

Resp.

The mental state factor for
the violation of not having a
certified operator should be
reduced

Penalty amount.

Upheld PO

Resp.

The “cooperativeness”
factor for the violation of not
having a cettified operator
should be reduced

Penaity amount

Upheld PO

Magar
{2009-118)

Resp.

Should the ALJ have
excluded certain documents
from admission as evidence

Application of
Law to Facts

Upheld PO

Resp.

The proposed order
improperly concludes that
Resp. viclated reguiations
which were not cited in the
Notice.

Application of
Law to Facts

Upheld PO

Resp.

Resp. did not fail to collect
monitoring data when he
did not perform monthly
effluent mass calcuiations

Interpretation of
DEQ statutes or
rules

Upheld PO

Resp.

Resp. did not fail to collect
monitoring data because he
eventually supplied required
information in an amended
DMR.

Interpretation of
DEQ statutes or
rules

Upheld PO

Item B 000062
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Magar
cohtinued

Resp.

Resp. did not violate ORS
468B.025 and his permit by
failing to perform influent
monitoring twice a week
because the permit
requirement was.an abuse
of discretion.

Application of
Law to the Facts

Upheld PO

Resp.

Any violations are minor
because the violations
caused no more than a de
minimus impact on heaith
or the environment.

interpretation of
DEQ Statutes or
Rule

Upheld PO

Magar
(2008-019)

Resp.

Resp. did not viclate a
special condition of the
permit that he evaluate his
sewer system

Appilication of
Law to Facts

Upheld PO

Resp.

Resp. was unaware of a
permit condition

Facis

Upheld PO

Resp.

Resp’s failure to collect
monitoring data was a
minor rather than moderate
magnitude violation

Penalty amount

Upheld PO

Resp.

Resp’s mental state was
negligent rather than
reckless

Penalty amount

Upheid PO

Resp.

Resp’s failure to timely
submit monitoring reports
was a minor rather than
moderate magnitude
violation

Penalty amount

Upheld PO

Mills
(206-225)

Resp.

Whether the compliance
order was proper

Application of
Law to Facts

Upheld PO

Resp.

Whether Resp. pumped
sewage onto the ground

Facts

Upheld PO

Resp.

Whether Resp. held a
permit for repairing or
installing an onsite system

Facts

Upheld PO

Resp.

Request for a variance from
permit requirements

Other

Denied

Morsman
(2007-1886)

Resp.

Whether the ALJ couid rule
on a waiver request

Application of
Law {o Facis

Upheld PO

Item B 000063
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Morsman
continued

Resp.

Whether Resps. made a
sufficient claim of hardship.

Application of
Law to Facts

Upheld PO

Resp.

Whether the Resps. agreed
to connect to a municipal
sewer at such time as the
sewer extended to a certain
poini

Facts

Upheid PO

Resp.

Whether connection to a
municipal sewer was
reasonably available

Facts

Upheld PO

Resp.

Whether Resps’ drywell had
failed - ‘

Facts

Upheld PO

Resp.

Whether the well had been
deepened by Resps.

Facts

Upheld PO .

Resp.

Whether there were
materials that obstructed
the well

Facis

Upheld PO

Resp.

Whether DEQ or the city
provided enough
information to Resp. to
determine the cost of
connecting to a municipal
sewer system

Facits

Upheld PO

Resp.

Whether Resp. presented
persuasive evidence of the
costs of connecting to a
municipal sewer

Facts

Uphetd PO

Resp.

Whether Resp. commiited a
violation by failing to
decommission a waste
disposal well and failing to
connect to a municipal
sewer system.

Interpretation of a
DEQ rule

Upheld PO

Resp.

Whether DEQ rules limit a
well to a ceriain distance

Interpretation of a
DEQ rute

Upheld PO

Resp.

Whether the ALJ properly
upheld DEQ’s interpretation
of OAR 340-044-
0015(3)(b)(A)(I) and the
waiver provision of 341-
044-0015(3)(b)(B).

Interpretation of a
DEQ rule

Upheld PO
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Morsman | Resp. Whether the ALJ properly Interpretation of a | Upheld PO
continued excluded testimony as to DEQ rule
the hardship posed to park
residents
Noble Resp. Whether Resp. committed Facts Upheld PO
(2007-177) violation
Pennie Resp. Whether evidence was Facts Upheld PO
(2007-225) obtained through witnesses'
entry onto Resp's property
Resp. Whether evidence gathered | Interpretation of Upheld PO
during inspections should other laws :
‘ . . be excluded
Price Resp. Whether the testing method | Facts Upheld PO
(2002-084) used was appropriate and
showed asbestos
Ross Bros | Resp. EQC shoulid revise the Penalty Amount | Upheld PO
(2006-257) penalty rules because
penaities are not
proportional to the harm
Shilo DEQ Whether the ALJ erred in Interpretation of | Modified PO
(2008-054) not assessing a civil penalty | DEQ statutes or -
for the second violation rules
DEQ - | Whether the ALJ erred in Interpretation of | Modified PO
concluding that Resp. had | DEQ statutes or
not acted negligently rules
DEQ Whether the ALJ erred in Interpretation of | Modified PO
concluding that installation | DEQ stafutes or
of two separate onsite rules.
sewage systems can
constitute one violation
Smith Resp. Petition fo file untimely Other Petition
(208-284) exceptions and a brief Dismissed
Sullivan Resp. Asbestos ruies are Interpretation of | Upheld PO
(2012-025) inconsistent with hazardous | DEQ Statutes or
wasie law Rules
Resp. Resp. handled the asbestos | Penalty Amount | Upheld PO
in a more-protective than
required and therefore
shouldn’t be penalized
USACE Resp. Whether USACE could be | Interpretation of | Upheld PO
{2003-C60) compelled to pay penalty other laws
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Westcott | Resp. Whether the Office of Application of Upheld PO
(2002-294) Administrative Hearings Law to Facts
erred when it refused to
assign new ALJ
Resp. Whether the ALJ erted by | Application of Upheid PO
refusing a request for Law to Facts
postponement
Resp. Did the tank meet the Facts Upheld PO
criteria of a “farm tank”

Item B 000066






