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I. Introduction 

 

The 1993 Oregon Legislature passed House Bill 2596 A-Engrossed (1993 Laws, Chapter 

254) which amended existing law (ORS 133.005 (2) and ORS 133.245) to allow federal 

officers to arrest a person for a nonfederal crime with the same immunity from suit as a 

state or local law enforcement officer. This change in the law did not grant a federal 

officer peace officer arrest authority. It simply specifies the circumstances when a federal 

officer can arrest a person and the scope of the federal officer’s authority over an arrested 

person. 

 

This material is intended to meet the requirements of ORS 133.245 (6) wherein a federal 

officer is authorized to make arrests under ORS 133.245 upon certification by the 

Department of Public Safety Standards and Training that the federal officer has received 

proper training to enable federal officers to make arrests under ORS 133.245. 

 

II. Arrest Provisions 

 

A. ORS 133.220 (b) authorizes a federal officer to make an arrest under state law for 

state crimes. A “federal officer” is defined in ORS 133.005 (2) to mean “a special 

agent or law enforcement officer employed by a federal agency and who is 

empowered to effect an arrest with or without a warrant for violations of the 

United States Code and who is authorized to carry firearms in the performance of 

duty.” 

 

It is important to remember that a federal officer is not included in the definition 

of a “peace officer” in ORS 133.005 (3) for arrest purposes or in ORS 161.015 (4) 

for purposes of the Criminal Code. With few specific exceptions, any reference to 

peace officer authority does not apply to a federal officer. 

 

B. Under ORS 133.005 (1), an “arrest” means to place a person under actual or 

constructive restraint or to take a person into custody for the purpose of charging 

that person with an offense. A “stop” as authorized under ORS 131.605 to 

131.625 (i.e., stop and/or frisk by a peace officer) is not an arrest. 

1. “Actual restraint” means to restrict a suspect’s liberty by means of a 

physical touching or contact with the suspect’s person (i.e., grab, tackle, 

touch or handcuff). 

2. “Constructive restraint” means to restrict a suspect’s liberty by means of a 

command (i.e., must state “words of arrest manifesting the purpose of 

apprehending as suspect”) and submission by the suspect to the command. 

3. An “offense” is defined by ORS 161.505 as either a crime or a violation. 

a. However, a federal officer may arrest a person only for a crime 

(i.e., felony or misdemeanor) as authorized by ORS 133.245. 

b. Also, ORS 153.039 prohibits the arrest of a person by an 

enforcement officer for a violation. 

 

The issuance of a citation (cite and release) is the only way for 

someone to be charged with a violation in the field and only an 

enforcement officer is authorized to issue a citation. 
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c. A federal officer is not included in the definition of an 

“enforcement officer” in ORS 153.005 (1). The definition does 

include “Any other person specifically authorized by law to issue 

citations for the commission of violations.” However, ORS 

133.245 provides no such authorization. 

 

4. An arrest may be the opening move in a criminal prosecution when an 

arrest is made without a warrant being in existence (i.e., warrantless arrest) 

or the arrest may be made pursuant to the existence of a warrant (i.e., court 

order to arrest issued by a court in the form of a bench warrant or warrant 

of arrest). 

 

 C. Under ORS 133.220, an arrest may be made by: 

  1. A peace officer under a warrant 

  2. A peace officer without a warrant 

 3. A parole and probation officer under a warrant as provided in ORS 

 133.239 

  4. A parole and probation officer without a warrant for violations of   

   conditions of probation, parole or post-prison supervision 

  5. A private person 

6. A federal officer (as defined in ORS 133.005 (2) and as authorized in ORS 

133.245) 

 

 D. Arrest by a Federal Officer 

  1. Under ORS 133.245 (1), a “federal” officer may arrest a person: 

a. For any crime committed in the federal officer’s presence if the 

federal officer has probable cause to believe the person 

committed the crime. See ORS 133.245 (1)(a). 

 1) “Any crime” means any misdemeanor or felony. 

2) “Committed in the federal officer’s presence” means that 

the federal officer must perceive the acts or events which 

constitute the crime while they are taking place and not 

merely learn of them at a later time (i.e., must see, hear, 

feel, smell or taste something to do with the crime while the 

crime is occurring). 

3) The definition of “probable cause” is found in ORS 

131.005 (11). 

 

 “Probable cause” means that there is a substantial objective 

basis for believing that more likely than not an offense has 

been committed and a person to be arrested has committed 

it. (Emphasis added) 

 

 However for purposes of 133.245 (1)(a), “probable cause” 

appears to apply only to the belief that the suspect is the 

person who committed the crime (i.e., identity of the 

suspect). It does not appear to apply to commission of the 

crime itself. 
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b. For any felony or Class A misdemeanor if the federal officer has 

probable cause to believe the person committed the crime. See 

ORS 133.245 (1)(b). 

 

It appears that for purposes of this subsection as well, “probable 

cause” applies only to “identity of the suspect.” However, unlike in 

ORS 133.245 (1)(a), this provision of arrest authority for federal 

officers is highly questionable and quite likely would be found by 

the courts to be unconstitutional. The reason is that the Fourth 

Amendment to the United States Constitution and its parallel 

provision in Article I, Section 9 of the Oregon Constitution, require 

that no seizure (i.e., arrest) be made by a government officer unless 

it is established that there is at least probable cause to believe that a 

crime has been committed. Since the requirement that the crime be 

committed in the federal officer’s presence is even more 

demanding than mere probable cause to believe a crime has been 

committed, ORS 133.245 (1)(a) appears to be constitutional but 

ORS 133.245 (1)(b) does not, since the probable cause requirement 

only goes to the identity of the suspect. It is highly recommended 

that no federal officer make an arrest pursuant to ORS 133.245 

(1)(b) until either the Oregon Attorney General issues a formal 

opinion finding that provision to be constitutional or the Oregon 

Legislature amends ORS 133.245 (1)(b) to clearly make the 

probable cause requirement apply to both the commission of the 

crime and identity of the suspect. 

 

c. When rendering assistance to or at the request of a law 

enforcement officer, as defined in ORS 414.805. See ORS 133.245 

(1)(c). 

    1) ORS 414.805 (4) as used in this section: 

a) “Law enforcement officer” means an officer who is 

commissioned and employed by a public agency as 

a peace officer to enforce the criminal laws of this 

state or laws or ordinances of a public agency. 

b) “Public agency” means the state, a city, port, school 

district, mass transit district or county. 

 

2) All that needs to be shown is that a law enforcement officer 

needs assistance or requests the assistance of a federal 

officer in making an arrest. 

 

d. When the federal officer has received positive information in 

writing or by telephone, telegraph, teletype, radio, facsimile 

machine or other authoritative source that a peace officer holds a 

warrant for the person’s arrest. See ORS 133.245 (1)(d). 

1) This allows an arrest by a federal officer based on 

notification through official channels (i.e., reliable hearsay) 

that a warrant is outstanding for a person’s arrest even 

though the federal officer does not physically possess the 

warrant at the time. 
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2) To avoid later problems, the federal officer should verify as 

soon as is practical that the warrant is still good and that the 

person being arrested is in fact the person wanted in the 

warrant. 

 

2. The federal officer shall inform the person to be arrested of the federal 

officer’s authority and reason for the arrest. See ORS 133.245 (2). 

 

3. ORS 133.245 (3) provides that in order to make an arrest, a federal officer 

may use physical force (i.e., including deadly physical force) as is 

justifiable and authorized of a peace officer under ORS 161.235, 161.239 

and 161.245. 

a. ORS 161.235, which authorizes the use of physical force by a 

peace officer making an arrest or in preventing an escape reads as 

follows: 

 Except as provided in ORS 161.239, a peace officer is justified in 

using physical force upon another person only when and to the 

extent that the peace officer reasonably believes it necessary. 

1) To make an arrest or to prevent the escape from custody of 

an arrested person unless the peace officer knows that the 

arrest is unlawful; or 

2) For self-defense or to defend a third person from what the 

peace officer reasonably believes to be the use or imminent 

use of physical force while making or attempting to make 

an arrest or while preventing or attempting to prevent an 

escape. 

 

b. ORS 161.239 which authorizes the use of deadly physical force by 

a peace officer in making an arrest or in preventing an escape reads 

as follows: 

1) Notwithstanding the provisions of ORS 161.235, a peace 

officer may use deadly physical force only when the peace 

officer reasonably believes that: 

a) The crime committed by the person was a felony or 

an attempt to commit a felony involving the use or 

threatened imminent use of physical force against a 

person; or 

b) The crime committed by the person was 

kidnapping, arson, escape in the first degree, 

burglary in the first degree or any attempt to 

commit such a crime; or 

c) Regardless of the particular offense which is the 

subject of the arrest or attempted escape, the use of 

deadly physical force is necessary to defend the 

peace officer or another person from the use or 

threatened imminent use of deadly physical force; 

or 

d) The crime committed by the person was a felony or 

an attempt to commit a felony and under the totality 

of the circumstances existing at the time and place, 

the use of such force is necessary; or 
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e) The officer’s life or personal safety is endangered in 

the particular circumstances involved. 

 

2) Nothing in subsection (1) of this section constitutes 

justification for reckless or criminally negligent conduct by 

a peace officer amounting to an offense against or with 

respect to innocent persons whom the peace officer is not 

seeking to arrest or retain in custody. 

* Remember: Deadly physical force is defined in ORS 

161.015(3) to mean physical force that under the 

circumstances in which it is used is readily capable of 

causing death or serious physical injury. 

 

c. ORS 161.245, which describes “reasonable belief” and the status 

of an unlawful arrest when a peace officer uses physical force 

prescribed in ORS 161.235 and deadly physical force prescribed in 

ORS 161.239, reads as follows: 

1) For the purposes of ORS 161.235 and 161.239, a 

reasonable belief that a person has committed an offense 

means a reasonable belief in facts or circumstances which, 

if true, would in law constitute an offense. If the believed 

facts or circumstances would not in law constitute an 

offense, an erroneous, though not unreasonable, belief that 

the law otherwise does not render justifiable the use of 

force to make an arrest or to prevent an escape from 

custody. 

2) A peace officer who is making an arrest is justified in using 

the physical force prescribed in ORS 161.235 and 161.239 

unless the arrest is unlawful and is known by the officer to 

be unlawful. 

 

d. Compliance with the ORS provisions (ORS 161.235, 161.239 and 

161.245) should provide a defense for a peace officer or federal 

officer to any state criminal prosecution arising out of an allegation 

of “excessive force.” 

 

However, to avoid federal criminal or civil rights liability, the 

peace officer or federal officer must also comply with the 

constitutional requirements announced by the United States 

Supreme Court in Tennessee v. Garner, 471 US 1 (1985) and 

Graham v. Connor, 490 US 386 (1989), as well as with Ninth 

Circuit court rulings interpreting these Supreme Court cases.  

 

4. A federal officer making an arrest under this section without unnecessary 

delay shall take the arrested person before a magistrate or deliver the 

arrested person to a peace officer. See ORS 133.245 (4)(a). 

a. To “take the arrested person before a magistrate” means to take the 

person to the nearest local correctional facility (i.e., county jail) 

since the corrections officials are agents of the court. 
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b. To “deliver the arrested person to a peace officer” means to turn 

the arrested suspect over to a peace officer who can transport the 

suspect to the nearest local correctional facility or cite and release 

the suspect instead of transporting to a jail. 

 

5. The federal officer retains authority over the arrested person only until the 

person appears before a magistrate or until the law enforcement agency 

having general jurisdiction over the area in which the arrest took place 

assumes responsibility for the person. See ORS 133.245 (4)(b). 

 

6. A federal officer when making an arrest for a nonfederal offense under the 

circumstances provided in this section shall have the same immunity from 

suit as a state or local law enforcement officer. See ORS 133.245 (5). 

 

 

III. Miscellaneous Issues Regarding Federal Officer Arrest Powers 

 

 A. Juvenile Code Provisions 

1. ORS 419C.005 (1) provides that the juvenile court has exclusive original 

jurisdiction in any case involving a person who is under 18 years of age 

and who has committed an act which is a violation, or which if done by an 

adult would constitute a violation, of a law or ordinance of the United 

States or a state, county or city. 

 a. This is called a “delinquency” proceeding. 

 b. The person is referred to as a “youth.” See ORS 419A.004 (31) 

 

2. ORS 419C.013 (1) provides that a juvenile proceeding based on 

allegations of jurisdiction under ORS 419C.005 shall commence in either 

the county where the youth resides or the county in which the alleged act 

was committed. 

  

3. Since a federal officer is not a peace officer, the federal officer would have 

only the authority of a private person and pursuant to ORS 419C.088, may 

take a youth into custody in circumstances where, if the youth were an 

adult, the person could arrest the youth. 

 

 Under ORS 133.225, a private person may arrest another person for any 

crime committed in the presence of the private person if the private person 

has probable cause to believe the arrested person committed the crime. 

 

 *Note: This is exactly the same arrest authority granted to a federal officer 

pursuant to ORS 133.245 (1)(a). 

 

4. ORS 419C.091 (1) provides that custody shall not be deemed an arrest so 

far as the youth is concerned. 

 

5. If a federal officer takes a youth into custody for a delinquency matter, the 

federal officer should immediately notify a local or state law enforcement 

officer who can assist the federal officer in complying with: 

    1) ORS 419C.097 – Notice to parents 
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    2) ORS 419C.100 – Release of youth taken into custody 

    3) ORS 419C.103 – Procedure when youth is not released 

   4) ORS 419C.106 – Report required when youth is   

   taken into custody 

    5) ORS 419C.130 – Youth may not be detained where adults  

     are detained 

 

    However, ORS 419C.130 (1)(a) provides that a youth may be  

    detained in a police station for up to five hours when necessary to  

    obtain the youth’s name, age, residence and other identifying  

    information. 

 

 B. Miranda Requirements 

1. In Miranda, the Supreme Court held that if a person is subjected to 

custodial police interrogation, any statements obtained therefrom, whether 

incriminating or exculpatory, are not admissible unless the prosecution 

demonstrated that sufficient procedural safeguards were afforded the 

accused. 

 

2. The Supreme Court required that prior to questioning the accused must be 

advised: 

 a. That he or she has the right to remain silent 

 b. That any statement made may be used against the accused; and 

c. That the accused has the right to an attorney prior to and during 

questioning 

 d. That an attorney may be appointed to represent the accused if 

 accused is unable to afford one. 

 

3. A person should be advised of the Miranda rights if: 

 a. The police are present; and 

 b. The police take the suspect into custody; and 

 c. The police are going to interrogate. 

 

4. Custody (Federal – 5
th

 Amendment analysis) 

a. In Miranda, the Court specified that the Miranda rule applied to 

questioning initiated by law enforcement officer after a person has 

been taken into custody or otherwise deprived of his freedom of 

action in any significant way. 

b. Test is not what the suspect himself actually believed (i.e., 

subjective test). 

c. Apply objective test: how a reasonable person in suspect’s position 

would have understood the situation. 

d. Miranda does not apply when the defendant’s freedom to depart is 

not restricted in any way. 

 e. Place of interrogation: 

  1) Police station = custodial 

  2) Jails = custodial 

  3) Homes = generally non-custodial; some exceptions 

  4) Places of business = usually non-custodial; exceptions 

  5) Automobiles = generally not custodial 
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5. Custody (Oregon analysis) 

a. If the police place a person in either full custody or “compelling 

circumstances,” they must give that person Miranda warnings 

before questioning him or her. 

b. When determining whether a situation was compelling, “The 

relevant inquiry is how a reasonable person in the person’s position 

would have understood the situation,” based on the totality of the 

circumstances. 

 

  6. Interrogation 

a. Interrogation, under Miranda, means “either express questioning or 

its functional equivalent.” 

b. Interrogation “refers only to express questioning, but also to any 

words or actions on the part of the police that the police should 

know are reasonably likely to elicit an incriminating response from 

the suspect.” 

c. “Interrogation” does not include routine, booking questions put 

forth by jailers. 

 

7. Volunteered Statements 

a. A statement made at any time that is not in response to a question 

by any law enforcement officer. 

b. Volunteered statements of any kind are not barred by the Fifth 

Amendment and are not affected by Miranda decision. 

c. Police are not required to stop and advise a person who enters a 

police station and states a wish to confess to a crime. 

 d. Test for voluntariness is “totality of circumstances” 

 

8. Waiver of Rights 

a. Under Miranda, a defendant’s waiver of constitutional right must 

be: 

  1) Voluntary 

  2) Knowing 

  3) Intelligent 

 

b. Courts will presume defendant did not waive his rights; waiver 

cannot be inferred from silence. 

c. Determination of whether waiver occurred depends upon “the 

particular facts and circumstances surrounding the case, including 

the background, experience and conduct of the accused.” 
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d. Explicit assertion of Miranda rights is not necessary; these rights 

exist whether or not the accused claimed them. Key inquiry is 

whether a waiver occurred and whether it was free, voluntary, and 

involved no police persuasion. 

e. Signed or written waiver is not required; though when a defendant 

is asked if he or she understands Miranda rights, signs a Miranda 

card, and says, “Yes,” waiver of rights occurs. 

f. An officer’s testimony that he advised a suspect of each right 

under Miranda is generally sufficient proof that the suspect was so 

advised. 

 

  9. Assertion of Rights 

a. In Miranda the Supreme Court held that if a defendant “indicates 

in any manner and at any stage of the process that he wishes to 

consult with an attorney before speaking there can be no 

questioning.” 

b. “An accused’s request for an attorney is per se an invocation of his 

Fifth Amendment rights, requiring that all interrogation cease.” 

c. “An accused…having expressed his desire to deal with police only 

through counsel, is not subject to further interrogation by the 

authorities until counsel has been made available to him, unless 

accused himself initiates further communication…” 

1) Applies to second officer who is unaware of earlier 

invocation. 

2) Also applies to questioning about separate charges, whether 

related or unrelated. 

3) “Initiated” means any statement by the suspect that evinces 

“…a willingness and a desire for a generalized discussion 

about the investigation; [and] not merely a necessary 

inquiry arising out of the incidence of the custodial 

relationship.” 

 

   d. Suspects represented by counsel: 

1) The Supreme Court held statements made by defendant 

after indictment were not admissible when made in the 

absence of counsel. 

2) The Supreme Court held that Sixth Amendment right to 

counsel precludes eliciting incriminating statements from a 

custodial defendant in the absence of counsel when formal 

criminal proceedings have commenced, the defendant is 

represented by counsel, and the police promised not to 

discuss the case without counsel. 

 

C. Permissible objects of search and seizure ORS 133.535 provides that the 

following are subject to search and seizure under ORS 133.525 to 133.703: 

  1. Evidence of or information concerning the commission of a criminal  

   offense; 

  2. Contraband, the fruits of crime, or things otherwise criminally possessed; 

  3. Property that has been used, or is possessed for the purpose of being used  

   to commit or conceal the commission of an offense; and 
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  4. A person for whose arrest there is probable cause or who is unlawfully  

   held in concealment. 

 

IV. Search Warrant Exceptions 

 

 A. Automobile Exception – Oregon rule 

1. Under Article 1, Section 9, “automobiles that have just been lawfully 

stopped by police may be searched without warrant and without a 

demonstration of exigent circumstances when police have probable cause 

to believe that the automobile contains contraband or crime evidence.”  

State v. Kock, 302 Or. 29 (1986); see State v. Brown 302 Or. App. 268 

(1986) 

2. Search may be of interior of vehicle, closed containers therein and the 

trunk of the vehicle including closed containers therein if the evidence 

sought could reasonably be located there. 

3. Rule does not apply if the vehicle is parked, immobile and unoccupied at 

the time police come upon the vehicle. See Kock and State v. Vaughn, 92 

Or. App. 72 (1988) 

4. In 2010, the Oregon Court of Appeals summarized the then current status 

of the automobile exception in Oregon: 

 

 “At present, a vehicle is ‘mobile’ for purposes of the automobile exception 

as long as it is operable.  That is so even if it is evident that the vehicle 

will be impounded, unless the impoundment procedures have actually 

commenced.  Further, police can search a vehicle pursuant to the 

automobile exception even if, at the time the officers’ first focus on the 

vehicle, they have no suspicion of criminal activity.  Situations in which 

the exception does not apply include those in which the vehicle is 

functionally disabled, those in which the vehicle is impounded or in the 

process of being impounded, and those in which the officers do not focus 

attention on the vehicle until after they have established probable cause to 

detain the defendant.”  State v. Kurokawa-Lasciak, 237 Or App 492 

(2010). 

   

5. In 2011, the Oregon Supreme Court reversed the Court of Appeals in 

Kurokawa, rejecting the notion that any operational vehicle is “mobile” 

under the automobile exception.  The Court made clear that the exception 

has only two requirements: 

 a. The vehicle must be mobile at the time that it is first 

 encountered by police in connection with a crime.  

 b. Probable cause must exist for the search of the vehicle. 

 

6. The Court has expressly rejected previous rulings which suggest the police 

could search a parked vehicle if it was moving when the police first 

encountered it, even if, at that time, police had no suspicion of police 

activity.  There is a distinction drawn between merely “encountering” a 

vehicle, and “encountering it in connection with a crime.”  

 

 B. Inventory Search – Oregon Rule 

1. Non-investigatory inventories of the contents of impounded vehicles are a 

search warrant exception. 
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2. Law enforcement agencies may adopt and administer inventory policies in 

order to protect private property. 

 

3. Standardized criteria or established routine governing inventories must 

limit an officer’s discretion in two ways: 

   a. Whether to inventory a seized vehicle; and 

b. Regarding the scope of an inventory, particularly with respect to 

closed containers. 

 

4. If the inventory deviates from established policy or procedures of the 

agency, it shall be deemed invalid. 

 

5. Any object discovered in plain view, including the contents of glove 

compartments, consoles and vehicle trunks, may be inventoried and 

seized. 

 

 C. Search Incident to Arrest – Oregon Rule 

1. The Oregon Supreme Court has held that, unlike federal search and 

seizure law, a valid custodial arrest does not alone give rise to a unique 

right to search. Such a warrantless search must be justified by the 

circumstances surrounding the arrest. 

 

  2. There are three valid justifications for a search incident to a lawful arrest: 

   a. To protect the officer’s safety; 

   b. To prevent the destruction of evidence; and 

c. To discover evidence relevant to the crime for which the defendant 

is being arrest. 

 

3. A pat-down or limited search for weapons to protect the officer or to 

prevent escape would be justified whenever a person is taken into custody. 

 

Beyond that limited search, however a further search incident to arrest 

conducted to protect officer safety or to prevent escape must be 

reasonable, taking into account all the facts surrounding the arrest. 

 

4. A police officer who, while investigating a crime, develops probable cause 

to believe another crime has been committed, may conduct a search for 

evidence that is relevant to the latter crime and that reasonably could be 

concealed on the arrestee’s person or in the belongings in his or her 

immediate possession at the time of the arrest. 

 

5. Oregon case law clearly established that a search incident to arrest may 

not be an exploratory search of everything in an arrestee’s immediate 

possession. 

 

6. The particular circumstances must be examined to determine whether the 

search was reasonable in time, scope and intensity. 
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7. A search incident to arrest may include an examination of closed 

containers found on or immediately associated with the arrestee, 

depending on the particular circumstances. 

 

8. As long as the search is for evidence of the crime for which the arrest was 

made, and such evidence reasonably could be concealed on the arrestee’s 

person or in the belongings in his or her immediate possession at the time 

of the arrest, no “container rule” blocks the intensity of the incidental 

search. 

 

9. A search may be considered “incident to arrest” even though it preceded 

the arrest. 

 

 D. Consent to Search – Oregon Rule 

  1. Key factors indicating consent: 

   a. Advice of Miranda rights (not required) 

   b. Advice of right to refuse consent (not required) 

   c. Knowledge of right to refuse consent (not required) 

   d. Congenial and uncoercive atmosphere 

   e. Absence of threats or promises 

   f. Unequivocal consent 

   g. Conduct indicating the defendant agrees to the search 

 

  2. Factors showing non-consent: 

   a. Police lies 

   b. Threats to commit illegal acts 

   c. Failure to advise person of rights 

   d. Custody may override the voluntariness of consent 

   e. Uninvited police entry 

 

  3. Scope of Consent: 

Police may not go beyond the physical boundaries established by the 

consent. 

 

  4. Jointly occupied property: 

a. U.S. Supreme Court 2006, “A physically present inhabitant’s 

express refusal to consent to a police search is dispositive as to him 

regardless of the consent of a fellow occupant.” 

b. If police obtain consent to search from someone with authority 

over premises, no obligation to seek out and ask a co-occupant not 

physically present and who is not expressly objecting. 

c. If police have some other lawful basis for entry, e.g., exigent 

circumstances, that does not depend on consent, they can ignore 

the objection. 

 

  5. Other issues re: third party consent: 

a. A third-party consent is valid only to the extent the party has 

actual, as opposed to apparent, authority to consent to search 

commonly held property. Oregon’s Constitutional requirements are 

stricter than the Fourth Amendment’s, which allows for “apparent 

authority.” 
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b. The court’s inquiry, among other issues, will focus on whether the 

third party “possessed common authority over…premises…sought 

to be inspected.” 

c. Minors – age is but one factor in analyzing whether consent was 

knowing and voluntary and scope of authority to consent. 

   d. The Oregon Supreme Court has held that running a records check  

    in someone’s presence results in a “stop” because the person would 

    not feel free to leave.  This is so even if the officer returns the  

    person’s identification rather than retaining it during the check. 

    If an officer conducting such a “stop” lacks reasonable suspicion  

    to believe the person had committed a crime the stop would be  

    unlawful.  Therefore, if consent to search is later obtained by the  

    “stopping” officer, the content is presumed to have been obtained  

    by “exploitation” of the unlawful stop.  This is true even if the  

    consent otherwise appears to satisfy the requirements of   

    voluntariness. 

 

    Unless a valid exception is proved which overcomes this   

    presumption of exploitation, any evidence obtained by way of the  

    person’s “tainted” consent will be suppressed. 

 

 E. The “emergency aid” exception and significance of “community  

 caretaking in Oregon. 

 1. “Emergency aid” is a recognized exception to the warrant requirement; 

  “community caretaking”, standing alone, is not. 

 

 2. ORS 133.033, the “community caretaking” statute, provides: 

  (1) Except as otherwise expressly prohibited by law, any peace officer 

   is authorized to perform community caretaking functions. 

  (2) As used in this section, “community caretaking functions” means 

   any lawful acts that are inherent in the duty of the peace officer to 

   serve and protect the public.  “Community caretaking functions” 

   includes, but not limited to: 

   (a) The right to enter or remain upon the premises of another if it 

     reasonably appears to be necessary to: 

     (A) Prevent serious harm to any person or property; 

     (B) Render aid to injured or ill persons; or 

     (C) Locate missing persons.... 

 

 3. In State v. Martin, 222 Or App 138, 146 (2008), the Court of Appeals 

  distinguished between “community caretaking” and the “emergency 

  aid” exception: 

  ORS 133.033 does not independently establish an exception to the  

  warrant requirement.  Rather, it provides legislative authorization for... 

  a particular class of searches, subject to many of the same 

  constitutional constraints that operate to limit other searches, including 

  the warrant requirement.  A lawful community caretaking search, in 

  other words, must first be within the universe of police action described 

  in ORS 133.033, and then it must also fall within one of the  

  constitutional exceptions to the warrant requirement (internal citations 

  omitted).” 
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 4. The Oregon Supreme Court has articulated that the “need to render 

  emergency aid or prevent serious injury or harm is an appropriate 

  justification for an immediate warrantless entry under Article 1, section 9.” 

  In State v. Baker, 350 Or 641 (2011), the Court thus concluded that 

  an “emergency aid” exception to the warrant requirement is justified 

  when: 

   “Police officers have an objectively reasonable belief, based on 

   articulable facts, that w warrantless entry is necessary to either 

 


