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Sample:  Professional Services Agreements

Sample

Professional Services Agreements

Professional Services Contract

For 

Bond Counsel

	CONTRACTOR DATA
	(MUNICIPALITY) DATA

	Project Officer: 

Title: 

Organization:     

Address:             

Phone:                
	Project Officer:  

Title:                  

Organization:   

Address:    

Phone:
               


This Contract is between the (Municipality), acting by and through its Department, hereafter called Agency, and (Bond Counsel Firm) , hereafter called Contractor.  

1.  Effective Date and Duration.  This Contract shall become effective on the date this Contract has been signed by every party hereto and, when required, approved by the Agency.  Unless terminated or extended, this Contract shall expire when Agency accepts Contractor's completed performance  or on  mmm/ddd/yyy whichever date occurs first.  Expiration shall not extinguish or prejudice Agency’s right to enforce this Contract with respect to any breach of a Contractor warranty or any default or defect in Contractor performance that has not been cured.

2.   Statement of Work.  The statement of work (the Work), including the delivery schedule for such Work, is contained in Exhibit A attached and incorporated by reference into this Contract.  Contractor agrees to perform the Work in accordance with the terms and conditions of this Contract.

3.  Consideration

a.  Agency agrees to pay Contractor according to the Compensation Schedule that is incorporated into Exhibit A and by this reference incorporated herein for accomplishing the Work required by this Contract.  The maximum, not-to-exceed compensation payable to Contractor under this Contract, which includes any allowable expenses, is   $XXX,XXX. 
b.  Interim payments to Contractor shall be made only in accordance with the schedule and requirements in Exhibit A.

4.   Contract Documents.  This Contract consists of the following documents which are listed in descending order of precedence and are attached and incorporated by reference: the Personal Service Contract and Exhibit A. 

CONTRACTOR, BY EXECUTION OF THIS CONTRACT, HEREBY ACKNOWLEDGES THAT CONTRACTOR HAS READ THIS CONTRACT, UNDERSTANDS IT, AND AGREES TO BE BOUND BY ITS TERMS AND CONDITIONS.

______________________________________________________________________________________________
CONTRACTOR DATA AND CERTIFICATION 

Name (tax filing): 

Address: 

Citizenship, if applicable:    Non-resident alien   [  ]  Yes   [  ]  No  

Business Designation (check one):

[  ]  Corporation      [  ]  Partnership
[  ]  Limited Partnership   [  ]  Limited Liability Company   [ ]  Limited Liability Partnership
[  ]  Sole Proprietorship   [    ]  Other                                                 
Federal Tax ID#: 
Above payment information must be provided prior to Contract approval.  This information will be reported to the Internal Revenue Service (IRS) under the name and taxpayer identification submitted.  (See IRS 1099 for additional instructions regarding taxpayer ID numbers.)  Information not matching IRS records could subject Contractor to 31 percent backup withholding. 

Certification:  The individual signing on behalf of Contractor hereby certifies and swears under penalty of perjury:  (a) the number shown on this form is Contractor’s correct taxpayer identification; (b) Contractor is not subject to backup withholding because (i) Contractor is exempt from backup withholding, (ii) Contractor has not been notified by the IRS that Contractor is subject to backup withholding as a result of a failure to report all interest or dividends, or (iii) the IRS has notified Contractor that Contractor is no longer subject to backup withholding; (c) s/he is authorized to act on behalf of Contractor, s/he has authority and knowledge regarding Contractor’s payment of taxes, and to the best of her/his knowledge, Contractor is not in violation of any Oregon tax laws (including, without limitation, those listed in Exhibit B); (d) Contractor is an independent contractor as defined in ORS 670.600; and (e) the above Contractor data is true and accurate.

PRIVATE 

1
CONTRACTORS:   YOU WILL NOT BE PAID FOR SERVICES RENDERED PRIOR TO NECESSARY MUNICIPALITY APPROVALS

CONTRACTOR

By:______________________________________________________  Title:____________________________ Date: _______________________

Facsimile number: 

AGENCY

Authorized Signature:________________________________________________ Title: _________________ Date: _______________________

Authorized Signature:________________________________________________ Title: _______________  Date: _______________________

Mailing Address: _________________________________Contract Number: _________________________Facsimile: ______________________           
Approved by the (Municipality):
  



Authorized Signature




Date

Exhibit A
Professional Services Contract

For

Bond Counsel
Contractor:     (Municipality)
STATEMENT OF WORK
Contractor shall:

A. Advise (Municipality) with respect to those legal matters that are or would be relevant to a proposed approving legal opinion of bond counsel and to provide such opinion when required.  The scope of an approving legal opinion shall be established by the demands of the bond market with respect to each proposed bond sale and may include:

1.  A representation that the bonds have been issued in accordance with appropriate state and federal law and constitute legally binding obligations of the (Municipality);

2.  If and when applicable, a description of the specific source of payment or security for the bonds; 

3.  A representation that, and to what extent, interest paid on the bonds is exempt from state and federal taxation.

B.  Advise (Municipality) with respect to and provide such additional legal representations, descriptions and assurances as required of bond counsel by others whose approval or cooperation is necessary to effect the bond sale upon such terms and conditions as are acceptable to (Municipality).

C.  Advise (Municipality) as to legal matters relevant to representations made in previously provided legal opinions of bond counsel to ensure that (Municipality) conduct remains consistent with those representations, to the extent appropriate.

D.  Advise (Municipality) as to federal tax law and the use of bond proceeds to enable the issuance of bonds paying tax exempt interest and the maintenance of the tax-exempt status of such interest.

E.   Prepare, review or assist in the preparation and review of documents related to each bond sale, including but not limited to official statements and transaction documents.

F.   Advise (Municipality) with respect to legal procedures and practices of the bond market.

G.  Advise (Municipality) on areas where administration of its programs may affect the bond sale.

H.  Participate to the extent required in bid openings and bond sales and closings.

I.  Advise (Municipality) on, and review, arbitrage and rebate practices, procedures and obligations.

J.   Advise the (Municipality) on matters not related to a particular financing but for which bond counsel advice is required . (e.g., continued federal law compliance, procedural changes necessitated by changes in federal law, secondary market disclosure and general program structuring)

Delivery Schedule:


Contractor shall undertake work only as may be specifically requested from time to time by (Municipality), and the delivery schedule for such work shall be agreed upon between (Municipality) and Contractor at the time such request is made.
CONSIDERATION:

A. Payment for all work performed under this Contract shall be subject to the provisions of ORS 293.462 and shall not exceed the total maximum sum of $XXX,XXX which includes any allowable expenses and any travel and other expense reimbursement when noted below.

B. Interim payments shall be made to Contractor following (Municipality’s) review and approval of invoices submitted by Contractor.   
C. Contractor shall not submit invoices for, and (Municipality) will not pay, any amount in excess of the maximum compensation amount set forth above.  If this maximum compensation amount is increased by amendment of this Contract, the amendment must be fully effective before Contractor performs work subject to the amendment.  Contractor shall notify (Municipality’s) Contract Administrator in writing thirty (30) calendar days before this Contract expires of the upcoming expiration of the Contract. No payment will be made for any services performed before the beginning date or after the expiration date of this Contract, as it may be amended from time to time in accordance with its terms. 
D. Contractor shall submit quarterly invoices for work performed; however Contractor may invoice and be paid more frequently if amount owing to Contractor exceeds $XXX,XXX. The invoices shall describe all work performed with particularity and by whom it was performed and shall itemize and explain all expenses for which reimbursement is claimed.  The invoices also shall include the total amount invoiced to date by Contractor prior to the current invoice.  Contractor will specifically note in the appropriate invoice when one-third and two-thirds of the maximum Contract amount, including expense reimbursement, has been expended.  Contractor shall send invoices to: (Address)___________________  __________________________ 
_______________________________________________________
Invoices are subject to the review and approval of the (Municipality) project officer.

E. Contractor shall be paid for actual staff hours required by (Municipality)-requested tasks according to the following hourly rates:

· Partners

$XXX

· Associates

$XXX

· Paralegals

$  XX

TRAVEL AND OTHER EXPENSES:
         It is the policy of the (Municipality) that all travel shall be allowed only when the travel is essential to the normal discharge of the agency's responsibilities.  All travel shall be conducted in the most efficient and cost-effective manner resulting in the best value to the (Municipality).  The travel must comply with all the requirements set forth in this section and must be for official (Municipality) business only.  Personal expenses shall not be authorized at any time.  All expenses are included in the total maximum Contract amount.

Contractor understands and agrees that travel expenses shall be reimbursed only in accordance with rates approved by the (Municipality)and in effect at the time the expense was incurred.  The current approved rates for reimbursement of travel expenses are set forth below.  Contractor understands and agrees that the rates are subject to change and, in such event, the changed rates shall immediately become part of this Contract and governs reimbursement of any travel expenses incurred after the date of the change.  Agency shall, as soon as reasonably practicable, notify Contractor of any change in the approved rates for mileage and in-state meals.  Contractor may obtain a copy of the federal meal/lodging rates for various locations from Agency’s Controller.  Agency is not responsible for notifying Contractor of changes in the federal rate of reimbursement.  

Current approved rates are as follows:


1.
Mileage.  Mileage for travel in a private automobile, while Contractor is acting within the course and scope of his/her duties under this Contract and driving over the most direct and usually traveled route, will be reimbursed at a rate of 25 cents per mile.  To qualify for mileage reimbursement, Contractor must hold a valid, current driver's license for the class of vehicle to be driven and carry personal automobile liability insurance in amounts not less than those required by (i) the Oregon Financial Responsibility Law (ORS 806.060) or (ii) the jurisdiction in which the vehicle is being operated, whichever is greater.  No mileage reimbursement will be paid for the use of motorcycles or mopeds, nor will any reimbursement be paid for travel between Portland and Salem.
2.
Meals.  Inside the state per diem for meals is $XX per day.  Outside the state per diem for meals is the specified federal per diem rate of the locality.  For purposes of calculating individual meals where the Contractor is entitled only to a partial day reimbursement, the following allocation of the meal per diem applies:



Breakfast
25%
Lunch
25% 


Dinner
50%


Reimbursement rates for meals are per diem and receipts are not required for reimbursement.


Except in the event of necessary overnight travel as provided below, breakfast and dinner expenses shall be reimbursed only if Contractor, while acting within the course and scope of his/her duties under this Contract, is required to travel more than two (2) hours:  (a) before the start (for breakfast expense reimbursement), or (b) after the end (for dinner expense reimbursement), of Contractor's regular workday (8:00 a.m. to 5:00 p.m.). Lunch expense is reimbursable only if Contractor, while acting within the course and scope of his/her duties under this Contract, is required to travel overnight and begins or ends the journey, respectively, before or after 11:00 a.m.  Breakfast and dinner expenses are reimbursable during Contractor's necessary overnight travel while acting within the course and scope of his/her duties under this Contract.

3.
Lodging.  Agency will reimburse Contractor for Contractor’s actual cost of lodging up to the specified federal per diem lodging rates for the locality.  Reimbursement rates for lodging are not considered per diem and receipts are required for reimbursement.  

4.
Other Travel Expenses.  In addition to meals and lodging, out-of-state travel expenses will be reimbursed for airfare and rental vehicles only if Contractor is acting within the course and scope of his/her duties under this Contract.  Receipts are required for all out-of-state travel expenses except meals.  All Contractor representatives will fly "coach class", unless  Contractor personally pays the difference.  All Contractor representatives will be limited to an economy or compact size rental vehicles, unless the Contractor personally pays the difference.

Any exceptions to the expense items listed above, Contractor will obtain separate written approval of Agency’s head or delegate prior to incurring any expense for which reimbursement will be sought.

Professional Services Contract

For

Financial Advisory Services
This contract is between the (Municipality), hereafter called “(Municipality)” or “Agency” and (Financial Advisory Firm), hereafter called “Contractor.”

Effective Date and Duration

This contract shall become effective on (mmm/ddd/yyy) (or on the date at which every party has signed this contract, and when required, the Department of Justice has approved this contract, whichever date is later).  This contract shall expire, unless otherwise terminated or extended, on (mmm/ddd/yyy).

Statement of Work

(a) The statement of work is contained in Exhibit A attached hereto and by this reference made a part hereof.

Consideration

(a) Contractor fees are contained in Exhibit A attached hereto and by this reference made a part hereof.

Amendments

The Terms of this contract shall not be waived, altered, modified, supplemented or amended, in any manner whatsoever, except by written instrument signed by the parties.

CONTRACTOR DATA, CERTIFICATION AND SIGNATURE

(please print)

Name (tax filing):   
Address: 

Social Security #:   


Federal Tax ID #:  
State Tax ID#:  

Citizenship:  Non-resident alien         [ ] Yes          [  ] No

Business Designation (check one):    [ ] Individual   [ ] Sole Proprietorship  [ ] Partnership

[ ] Estate/Trust   [ ] Corporation   [ ] Public Service Corporation   [ ] Governmental/Non-  
                  
                        Profit

Payment information will be reported to the IRS under the name and taxpayer I.D. number provided above.  Information must be provided prior to contract approval. Information not matching IRS records could subject you to 20 percent backup withholding.

I, the undersigned, agree to perform work outlined in this contract in accordance to the terms and conditions and the statement of work made part of this contract by reference; hereby certify under penalty of perjury that I/my business am not/is not in violation of any Oregon tax laws; and hereby certify my business is a corporation or I am an independent Contractor as defined in ORS 670.600.

Approved by the Contractor:  ______________________________________________



Signature/Title
Date

“(MUNICIPALITY)” & OTHER SIGNATURES

Approved by “(Municipality)”:
______________________________________________



Date

Approved by (__________): 

______________________________________________


Title of Authorized Representative 
Date

EXHIBIT A

PROFESSIONAL SERVICES CONTRACT

FINANCIAL ADVISORY SERVICES

Contractor: 
(Firm)
STATEMENT OF WORK:

1.
Assist the (Municipality), if so requested, in preparing rules and standards to determine the eligibility of projects to be financed through the (Municipality).

2.
Based upon the rules and standards adopted by the (Municipality) evaluate the prospective Borrowers eligibility for financing.

3.
Recommend to the (Municipality) the approval or denial of Borrowers application for financing.

4.
Review the Borrowers’ proposed obligation structure, taking into account such factors as, terms, features, maturity amounts and dates, coupon rates, call features, reserve requirements, administrative costs, security features, credit enhancements and other pertinent factors.  Make recommendations to the (Municipality) with respect to the appropriateness and adequacy of the obligation structure and features.

5.  Review the long-term cash flows of obligations proposed to be authorized by the (Municipality).  Provide written attestation that the cash flow projection contains all significant disclosures and all significant underlying assumptions necessary to provide a reasonable basis for that projection in compliance with Oregon Revised Statutes 206.105 (2).
6.
Advise and assist the (Municipality) in analyzing changes in certain federal and state legislation that affect the (Municipality).  Provide assistance if requested by the (Municipality), in making financial presentations to various groups.

7.
Advise the (Municipality) generally on alternative financing and loan practices, structures and programs.

8. Confer with bond and tax counsel concerning all necessary legal documents and proceedings, and obtain their opinion relative to the compliance with limitations and constraints of federal arbitrage regulations.

9. Assist in the preparations of preliminary and final official statements.

10. Develop debt service schedules of bonds refunded and retain an established certified public accounting firm to certify that the defeasance schedule is adequate to pay all debt service on the bonds refunded..

11. Arrange for purchase of escrow securities.

12. Select an escrow agent to hold the escrow securities and make payments on bonds refunded.

13. Meet with the District, its Board, and personnel to assist in explaining the advance refunding program, if requested.

14. Advise the District of the prevailing bond market status and recommend timing of the bond sale.

15. Coordinate the preparation of materials for submission to rating agencies for municipal bond rating.

16. prepare and mail the prospectus to investment bankers and commercial banks that bid on similar bonds, and to insurance companies, pension funds, and other institutional buyers.

17. Attend the bond sale, review the bids received and provide recommendations to the Board as to acceptance of a bid; structure the refunding issue on the basis of the bid accepted.

18. Perform all other duties usually performed by a Financial Advisor incidental to a financing program.

CONSIDERATION:
1.
The Contractor shall be entitled to receive, for each issue of bonds issued pursuant to the (Municipality’s) determination of eligibility under ORS 289.125(2), during the time this contract or any extension or renewal is in effect, the sum set forth in Exhibit A attached hereto and by this reference made a part of hereof.  In addition to the fees set forth in Exhibit A, the Contractor shall also be entitled to receive reimbursement for its actual fees and expenses incurred in connection with providing financial advisory services to the (Municipality), which fees and expenses, to the extent they do not pertain to a particular bond issue, shall be allocated on a reasonable basis to the bond issues processed by the Contractor during the term of this Contract.

(a) The (Municipality) and the Contractor acknowledge and agree that all fees and expenses owing to the Contractor for services rendered hereunder:

(i)
shall, with respect to a particular bond issue, be paid by the person or entity borrowing the proceeds of such bonds (the “Borrower”), and shall not be or become an obligation of the (Municipality) nor payable out of any funds of the (Municipality) (other than the proceeds of such bonds); and

(ii)
shall, with respect to a particular bond issue and except as may be otherwise expressly agreed between the Borrower and the Contractor and approved by the (Municipality), be due and payable only in the event the related bond issue closes;


It is provided, however, that notwithstanding the foregoing, the (Municipality) shall, at the expense of the Contractor, fully cooperate with and assist the Contractor in order to enable the Contractor to obtain payment from a Borrower of any fees and expenses owing to the Contractor hereunder.

(b)
All Contractor’s work under this contract will be itemized specifying the date hours worked, the name of the employee performing the work, the hourly rate of the employee performing the work, and the nature of the work.  All out-of-pocket expenses also will be itemized by date and type of expense.  Contractor shall submit these itemizations for payment to the appropriate Borrower as soon as practicable following the closing of the related bond issue, and simultaneously shall provide the (Municipality) with complete copies thereof.

2.
Contractor’s rates shall be according to the following schedule:


Managing Director
$XXX per hour


Managing Consultant
$XXX per hour


Consultant/Analyst
$XXX per hour


Associate Staff
  $XX per hour

3.
Reasonable expenditures for travel at approved (Municipality) rates are included in, and Contractor will pay for its travel, meals and lodging out of, the fees identified in paragraph 1 above.  

4.
Contractor’s rates shall not exceed the compensation amounts set forth above. If this rate schedule is altered by amendment of this contract, the amendment must be fully effective before Contractor performs work subject to the amendment. Contractor shall notify the (Municipality) in writing thirty (30) days before this contract expires of the upcoming expiration of the contract. No payment will be made for any services performed before the beginning date or after the expiration date of this contract. This contract will not be amended after the expiration date.

5.
Contractor shall submit one billing for work performed.

Financial Advisory Agreement 

(Long)



This Agreement is entered into as of this ____day of ​​​​​​​​​​​, 19​​​​, by and between  (Governing 

Body of District)

(the “District”) and (Financial Advisor)

(the “Financial Advisor”).



Whereas the District contemplates the refunding of a portion of the 
(The Bonds to be Refunded) “the XX/XX/XX (dated date) Bonds.”

Now, Therefore, Be It Agreed:


1.
The District hereby appoints 
(Financial Advisor)

as the Financial Advisor for the purpose of assisting the District in the advance refunding of the XX/XX/XX Bonds.


2.
The Financial Advisor will perform the following duties:



a.
Recommend in writing, a refinancing plan which will best serve present and future requirements of the District, conform to Oregon law and the Guidelines of the State Treasurer, and comply with federal law and the regulations and rulings of the Internal Revenue Service.  In so doing, the Financial Advisor will:



1)
Review and analyze the District’s year-end financial statements;



2)
Review and analyze the District’s current cash and investment positions;



3)
Analyze the District’s projected future cash flows, debt service requirements, capital cash requirements and operating cash requirements;



4)
Develop options for defeasing and/or refunding the XX/XX/XX Bonds in relation to the above referenced analyses;



5)
Develop specific investment options related to the above, including information regarding available securities, yields, costs, and so forth;



6)
Identify key market considerations related to a defeasance and/or refunding, including timing considerations and spread relationships between municipals and U.S. Treasury securities;



7)
Provide presentations describing the options, debt service requirements, levels of savings, cash contributions, relationships to projected cash requirements, and possible trade-offs among options; and



8)
Provide computer analysis as required to accomplish the above.



b.
Confer with bond and tax counsel concerning all necessary legal documents and proceedings, and obtain their opinion relative to the compliance with limitations and constraints of federal arbitrage regulations.



c.
Assist in the preparations of preliminary and final official statements.



d.
Develop debt service schedules of bonds refunded and retain an established certified public accounting firm to certify that the defeasance schedule is adequate to pay all debt service on the bonds refunded.



e.
Arrange for purchase of escrow securities.



f.
Select an escrow agent to hold the escrow securities and make payments on bonds refunded.



g.
Meet with the District, its Board, and personnel to assist in explaining the advance refunding program, if requested.



h.
Advise the District of the prevailing bond market status and recommend timing of the bond sale.



i.
Coordinate the preparation of materials for submission to rating agencies for municipal bond rating.



j.
Prepare and mail the prospectus to investment bankers and commercial banks that bid on similar bonds, and to insurance companies, pension funds, and other institutional buyers.



k.
Attend the bond sale, review the bids received and provide recommendations to the Board as to acceptance of a bid; structure the refunding issue on the basis of the bid accepted.



l.
Perform all other duties usually performed by a Financial Advisor incidental to a financing program.


3.
In consideration for services, the Financial Advisor is to receive the following compensation:



a.
$X.XX per $1,000 par value of the refunding bonds, and



b.
Reimbursement of all direct, out-of-pocket expenses.




It is understood that the total compensation will not exceed $XX,XXX plus the amount of all direct, out-of-pocket expenses incurred by the Financial Advisor.  Also, the Financial Advisor, in consideration of the fees contracted for herein, agrees to exercise its best efforts on the issuer’s behalf and will not be a purchaser of the refunding bonds at a negotiated.


4.
If the sale of refunding bonds is not completed as planned, the Financial Advisor will receive as compensation the amount of $XX,XXX and all direct, out-of-pocket expenses.

In Witness Whereof, the parties hereto have caused these presents to be executed by their duly authorized officers and representations as of the day and year first written above.

(DISTRICT NAME)




(FINANCIAL ADVISOR CORPORATION)

By:
(Signature)




              By: (Signature) 






(Name of Authorized Signatory)
   (Name of Financial Advisor)


(Title of Authorized Signatory)
   (Title of Financial Advisor)

Financial Advisory Agreement 

(Short)

(Financial Advisor)
 has been selected as the Financial Advisor [FA] for the structuring and marketing of the 
(District)
 XX/XX/XX (dated date)  Advance Refunding Bonds.

The following constitutes the agreement between FA and the (District).

Scope of Services
The Financial Advisor agrees to provide the following services in connection with the bond sale:


1.
Review the Advance Refunding Plan submitted by the underwriter on behalf of the issuer and provide a written statement to the State Treasurer recommending that the refunding be completed as described in section (2) of OAR 170-62-000.


2.
Confirm the soundness of:



a. the overall financing strategy being pursued, and



b. the structure of the refunding bond issue pursuant to the goal of achieving economic savings.


3.
Advise the issuer of bond market conditions and assist the issuer in negotiating the sale price of the bonds.


4.
Perform such other services as may be agreed upon by the parties hereto.

Fees
The consulting fee for the Financial Advisor will be capped at $XX,XXX, and may be below that amount.  This fee is inclusive of all costs, including computer time, travel costs and communications expenses.

The issuer agrees to pay costs for bond counsel, accountants, the cost of preparing the bond ordinance and the printing of the preliminary and final official statements, bond printing and signature costs, escrow fees, escrow verification fees, rating agency fees, State Treasurer fees, the insurance premium, Trustee fees, and other costs of issuance.

The Financial Advisor, in consideration of the fees contracted for herein, agrees to exercise its best efforts on the issuer’s behalf and will not be a purchaser of the refunding bonds at a negotiated sale.

The minimum fixed consulting fee, regardless of the sale of the issue, shall be $X,XXX.

Termination and Expiration

Either party may terminate this agreement prior to the sale upon written notice to the other party. This contract may be extended, subject to re negotiation of fees and/or services by either party, if the bonds are not successfully sold by XX/XX/XX.



(DISTRICT NAME)


(FINANCIAL ADVISOR CORPORATION)

By:
(Signature)




            By: (Signature) 





(Name of Authorized Signatory)
 (Name of Financial Advisor)


(Title of Authorized Signatory)
 (Title of Financial Advisor)

